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PBBFACE. 


This  publication  is  intended  to  supply  the  Clerical  and  Legal 
Professions  with  a  practical  Treatise  of  Clerical  Law. 

The  alphabetical  arrangement  of  the  subjects  has  been 
adopted  with  a  view  to  convenience  of  reference. 

In  cases  considered  of  importance,  the  sections  of  the  statutes 
and  the  decisions  of  the  Courts  have  been  given  in  extenso. 

The  authenticated  judgments  of  Lord  Denman,  Mr.  Justice 
Patteson,  Mr.  Justice  Coleridge,  and  Mr.  Justice  Erie,  in  Begina 
V.  Archbishop  of  Canterbury^  relating  to  the  confirmation  of  the 
elections  of  bishops,  and  the  opinions  of  the  Court,  in  Regina 
V.  Chadwick^  as  to  the  legality  of  a  marriage  with  the  sister  of 
a  deceased  wife,  will  be  found,  inter  alia,  in  the  Addenda. 

The  forms  of  procedure,  or  mere  practical  details  of  the 
Ecclesiastical  Courts,  either  in  London  or  in  the  Country,  have 
not  been  inserted ;  for,  besides  the  great  increase  such  additions 
would  have  made  to  the  bulk  and  expense  of  these  volumes,  it 
cannot  be  supposed  that  those  Courts,  as  at  present  constituted, 
will  be  allowed-  much  longer  to  exist. 
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via  FREFACE. 

Communications  have  been  received  from  the  Archbishop 
of  York,  the  Bishops  of  Exeter,  Worcester,  Gloucester  and 
Bristol,  Lincoln,  and  Norwich,  which  will  be  found  in  the 
following  pages,  and  for  which  respectful  acknowledgments  are 
offered. 


61.  Chancery  Lane, 
May  1.  1848. 
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(1>  CkMi. : — The  syitemsof  Roman  Civil  Law.lwfare  tUo  age  of  the  Emperor  Justinian^  were  diicfly 
; —  1,  Lega  Rfqgije;  collected  by  PapiruLs.  2,  Leges  Dccemvirales,  or  the  Laws  of  the  Twelve 
3. /iM  Omit  FlavUnum  ;  to  which  the /Mt  CiW«  jSHanum  was  a  supplement,  4.  Edietum 
jtn  Juliani.  5.  The  Codes  of  (Jrefrory,  Hermogent"s,  and  Tlieodosiuv. 
rbe  loipcrUI,  or  Civil  Law,  a»  refbrnied  by  Justinian,  consists  of  four  parts.  L  llic  In^titutiona, 
,  'Die  CN^ens  or  Pandects.  3.  Tlie  Code.  4.  The  Novels. 
Tb«  laatitution^  are  contained  in  four  books:  each  book  is  divided  into  titles;  and  each  title  into 
i;  of  which  the  fir^t,  de*cribed  by  ilie  letters  pr.y  or  princtp.^  is  not  numbered,  lliu  Digests 
ii  are  in  fifty  books:  each  book  b  di^trihuted  into  titles;  each  title  into  lawH;  and,  very  fre- 
I  Into  paragraphs,  of  which  the  first  is  not  numbered.  The  Code  is  comprised  in  twelve 
•eh  of  which  U  divided,  like  the  Digests  into  titles  and  laws-  and,  sometimes,  laws  into  para- 
llie  Novell  are  di^ting^ui^hed  by  their  number,  chapter,  and  parugraph. 
The  oJd  way  of  quoting  was  much  more  troublesome,  by  only  mentioning  the  number  or  initial  words, 
ftlke  pMUjipvpIl  or  law,  without  cxpr^sing  either  the  nymbef  tif  book  or  title.  Thus  ^  «»'  advertus  12. 
Idt  Mmpf****  means  the  twelfth  para^aph  of  the  title  in  the  Iii!»titntions  de  Nuptiitf  which  paragraph 
iipaa  villi  tlie  wurd*  f«  mtetrwut;  and  whieb  a  modern  emrnm  would  cite  thu&,  1.  L  10.  12.  So,  1.50, 
D*  dt  Hm  JL  ..-•:'-'  'heflDth  Jaw  of  the  title  in  the  Digests  de  IkguUa  Juris :  according  to  the  modern 
»«y,  tbosw  \J  "^      Agriin,  L  5.  §  3.  ff.  de  Jurejur,   means  the  3rd  parogruph  of  the  5th  law  of 

r  ta  til.  I  ..  -  de  Jurrjurando,  according  to  the  modern  way,  thus,  D,  V2*  2.  5.  3.  And  here 
,  Hiat  the  Digests  are  tooietimes  referred  to,  as  in  the  last  instance,  by  a  double /^r  and  at  other 
t  hf  tfc«  Greek  n  or  sr. 

Thm  £eclesu»Ucal  or  Canon  Law  is  chiefly  comprised^  1,  in  the  Decree-,  2,  in  the  Decretals.  The 
riMallieie  psrts;  namely.  (1)  distinctions ;  (2)  causes  ;  (5)  a  treatise  coneenung  conK^^ralion.  The 
'»•!«»  are  in  three  parts ;  namely,  (I )  Gregory's  Decretals  in  live  books ;  ("i)  the  sisth  Deere- 
llte  Clementioe  Con!»titutioav  The  Extra vagiints  of  John  XXI L  and  other  latt?r  Popes, 
Novel  Constitutions  to  the  re^it. 
r  inctlkod  of  quoting  the  Itomon  Canon  Law  is  as  follows.  The  Decree,  as  previously  stated, 
three  (larta;  tif  which  the  first  contains  fOt  dUtinctions  each  distinction  being  subdivided 
ni»VBKnia:  thus  1  di^,  e.  3.  Ltx  (or  1  d.  L€^)\s  the  first  di>itinction,  and  third  canon,  beginning  with 
Ifcvwfdiur.  The  second  part  of  the  Decree  contains  th irty -six  causes ;  each  cause  comprehending 
m^vnX  qt»estiofM,  and  each  question  several  canons :  thus,  3.  qu.  9,  c,  J.  Caveant,  is  cause  the  third,  i|ues. 
bon  the  mcitb,  and  eaaon  the  second,  beginning  with  caveant  The  third  part  of  tlie  Decree  contains 
fi^  dHtiticrioos>  and  is  quoted  as  the  first  part,  with  the  addition  of  the  words  de  cwijucratione ;  thus« 
dr  Omtetr^diMt.  2.  tan,  Qtda  eorpu$  (or  ran.  Quia  corpuM  55.  dht*  'J.  d,  Constcr.)  meims  the  second  dis- 
laetioo,  mad  the  thirty- fifth  canon,  of  the  treatise  de  Congecrtttionr^  which  canon  begins  with  4j[uia  citrptut, 
TW  DircretaK  are  in  three  parts;  of  which  the  first  contains  Gregory's  Decretub,  in  tive  books; 
mdk  kttalc  being  divided  into  titles,  sitd  each  title  into  chapters :  and  th(^e  arc  cited  by  the  name  of  the 
MIi^  sad  thit  number  of  the  chapter,  with  the  addition  of  the  word  extra,  or  the  capital  letter  X  ;  thus, 
c>3L  MLUfmd*  UturUi  is  the  third  chapter  of  the  title  in  Gregory's  Decretals,  which  is  inscribed  de. 
Vwm%$s  vhaeh  title,  by  looking  into  the  index,  is  found  to  be  the  HHh  of  the  5th  book.  Thus,  also,  c. 
WW rwnriiynf.  56.  X.  d«  Offic,  el  Fof.  Jud.  Dtl.  is  the  3(ith  chapter,  beginning  with  mm  ctmHnpaU  of  the 
tilH  in  Gregory's  Decretals,  which  is  inscribed,  de  Officio  et  PoUstaie  Judids  Drk<jatii  and  which,  by 
iVaaltU^g  tb*  index,  we  find  is  the  *2dtb  title  of  the  1st  book.  'Die  siith  Decretal,  and  the  Clemintine 
raniririirifflniL  aaeh  consisting  of  five  books  ttre  quoted  in  the  same  manner  as  Gregory's  Decretals; 
Mift  iwlCBil  oC  E^Tii^  or  X,  there  is  subjoined  in  mexto,  or  in  6.  and  in  Cfementinist  or  in  Clem,^  neeorH- 
iaf  •»  Miber  part  is  referred  to:  thus,  c.  Si  gnttione  5,  dt  Rescript  in  6.  is  the  5ih  chapter^  beginning 
wilh  #1  fT«rjo#e,  of  the  title  de  BetcripHt,  in  the  fitli  Det-retal ;  the  title  so  inscribed  Iming  the  3rd  of 
tb«  lit  book  :  and  Oem,  1.  dg  SaU.  et  He  Judk,  (or  de  Seat,  rt  IL  J.  ut  calumniis,  in  Clem.},  (or  c.  ut 
mImmA^  U  dt  Smt*  ft  R.  /  tn  Ctem, ),  is  the  1st  chapter  of  the  Clementine  Constitutions,  under  the 
tilla  ^  Sm$tmtid  «f  tUJmdieatd}  which  chapter  begins  with  ui  calumniis^  and  lielongs  to  the  1 1th  title 
•rthv^Mdbodk. 

Tha  Hxtravaftnta  of  John  XXIL  are  contained   in  one  book,  divided   into  fourteen  titles:  thus, 

,  «flf  QmdtUmm,   JbA.   *I2^  de  V*  S.  means  the  chapter  beginning  with    ad  condiltfrefii,  of  the 

I  «f  John  XXIL  ;  title,   de  VerborHm  Sirfnijicaticnihttt,      Lsustly,  the  Eictravagants  of  later 

I  wadlad  Commun^t,'  being  distributed  in  fivv   books,  and  these  again  into  titles  and  chapters: 

,  c  Saltfat<or.  de  Prabend.   is   the  chapter,  beginning  with  taivator^  among  the 

title,  </e  Prahendit* — Gcldart's  llALurAX  on  fAe  Civil  iMWt  1-^.;  videeliam 

'  StdttiMiioai  StatuUMt  566. 
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Cliitt.  Pre ChiUy'«  Prerogative, 

Cliirvn<liiti\(l#il.>1  CUrcnilotfH   (I.ord)  Ulslor/  of 

IVuL  , M..,  J      the  HeMlion. 

Ovvt, «••.#...•  Clayton's  Uirporti. 

Ptft.  •«•**.*. 1^*   Clili^  Eiitrii-ft, 

Co, .«.*,«.. *tii«*   Coke*  Ucpoft*. 

Co. Cop Cokc'«  Coj>>'hoIt!<:r. 

Co.  Kni.    ,.*■•**.*   Coke'n  Etttric^ 

Purts  at  Tjord 
Ca  Init  •.*•»*.«.{       Coke's  IniirilLitcs  vf  Uic  Lav^i 


{'>t%d,    iTtl  &   4th 
Cokf's  IniirilLiU 
of  Kngtand. 


Co.  Ltt«  *«« Coke  ou  Ultleton(Ut  liutitute). 

Cad,    .4 ...*••    yide  C^uk- 

CcMle  Nji|i. Code  Nupolcoiu 

Com Corny  ii*a  Ue]H>rU. 

Com.  Con. ........  Comyn  oti  Contncls. 

Com,  Dig> Comyn"*  Digt^t, 

rt        t     •  t*       r  Coinyn'i   Law  of  Landlord  and 
Com.  U  &!....  I      .r^,„, 

Comb. CoTuberboehV  Ecporti. 

Comfi,  P«r,  Off*.      Complete  Vanak  Officer. 
C^mft,  CUr.  ......  Con»titutiooft  of  Clarendon. 

Coot * Conirt. 

Cooke  Jk  Alcockl  Kinfi's    Bench,  and    Excliequcr 

(]ri«h ),,.......  J       Chamber  Reporif. 

Cot  Ah,  Itec-  ...    Cotton**  Abridjrment  of  Records. 

Courtti.  llirg Cuurtncy'4  lU^f^i^tcr. 

Co«rp „„   Cowper*s  Iti?port«. 

Coi»  C.  C Coi*  Chancery  CaMsa. 

Cf.  &  Ph Craig  &  Phillip*"*  Reports. 

Cranm.  Rej;!*t. .,,   Cranmcr^s  llcpitter* 

Cm w ford  Jit  IHkI  Ueport%  in  Courii  of  Law  sad 

tln*h)...,..  *.J      Equity. 

Cro.. Kdiwey**  Report^  by  Crokc. 

Cro,  C^r Cfok«'s  Reporta  temp.  Car. 

Cro-  Klif. Croko's  IU*port4  temp.  EIie. 

Cro.  Jac.    ,„.....,  Crokc'i  Reports  temp,  Jac 

rf^    —      T  />  f  Crotupton's      Juri^dlctiona      of 

Cromp,  J.C.   ...j^      Courts, 

Cruiii«*ii  IJi^.. Cniise'i  Digest. 

Ctmntttgharo......  Cunningham*!  Reportv 

Curt. Curteis'a  EecWia&tical  Reporta. 

0.  &  C. Deacon  and  Chitty'i  Hepnrtt. 

ti  t,  «  n  r*       /  Dowiinjy    and    Doifrliug'i    Prac- 
IJ.  i^U.  l.C....|      ticalCa*e^ 

D.  k  L Dfln*on  and  Lloyd**  Reports. 

IX  tc  M l>iTi«3n  and  Mi*rirak'"«  Reportt. 

D.  &  R. .*    Dowltng  and  Kyland't  Re|>orU. 

D  A  R-  \'   P  C  f  Dowlingand  llyland*»  Nisi  Prio* 
^  *     *     *  \      Ca-ie*. 

IX  k  W Drury  and  We^t'n  RejHJrti. 

Dal.   ...............  DatiHin'!!  Rc|Hjrt% 

Dafr  Fcod,  Dajrympk*'*  Fiiudal  La«r. 

Danid.  ...• ♦   Danicra  Report*. 

D'Anf,  Ab.  D'Anvtrt*  .Abridgment. 

Dlif,  «.. ....,,  DaviA  Repoft^ 

DwtnL Vidt  CauK. 

P^ge. Deg^e*!*  Pj»r*Ofi*s  Couiuipllor. 

De     I^lmei    by  f  Dc  I^olme  on  the  En^)i%tt  Con- 

Skephrna \     titituiion^  by  Stcphcnn, 

Derinu*    ( 8ir      |  xy^^,^^^^  ( sir  Edward )  Di*cour*c 
of  Proper  .Sacrirtre. 

evoii  (Cardinal),  Inttituliones 
Cn  Jinnies. 

D*£wca.», D'Kwe%'  Journal. 

^JMtflu «•#»..,. ......   Dickin*!  Heporta. 

1% Di;?r*t. 

HA  Caut. 


Doct.  h  Stud.  ...  DiKtorand  Stndi^nt 

Doda. Dod»on*a  Admiralty  Repori% 

Don^  Proo.......!""™""   ^'j^'"'.'  ^^^  '"   '" 

y      rioiiM;  of  Lords. 

Doug Douglass  ReporUk  K.  B. 

Dow.  ,t.t Doir's  Rifportv 

Dow  h  C Dow  and  CLark*s  RcporU. 

Daw  I.  P.  C. Dowlinf*\  Practice  Casca. 

DowL  P.  C.  N.S.  [  ^o^^'"8'*  Vfi^KXlcni  Caaa^    Kcw 

Dub Dubitatur. 

Ducaagc.   Dueanjrei»  Gloss. 

1^     •  r  Duck    dc    Usu    et    Aatbofitalt 

*"'***"*"  \      Juni%  Civilts  Romanorunt. 
Dugdale.SirWy.l  Sir  Williatn    Dii;!dale'a  AntiquU 
ILam  (  W»rw ick )  J      tic*  of  Warwickshire. 

Dugd.  Orig. Dugdale*t  Origtocs  Juridicalck 

l>ugd.  Sum.  ..,^,,   Dugdale*$  Summonsea. 

Duke... ».,...„.  ..   Duke's  Charitable  Use*. 

D  urn  &  £  f  Durnford  and  East,  or  Tefm  E^- 

'****"[      portly 
Dwirris........  ...   DwarrU  on  Statu tefc. 

Dyer •., Dyer's  Reports, 

E.t  E.  T. Easter  Term. 

E.  &  Y Eagle  and  Younge  s  Titlie  Vnm^ 

Eagle's  Tithe  Acts  Eagle  on  the  Tithe  Act«. 
Eagle  on  Tithes...  Eagle'*  Treatise  on  Tithes 

Ea^t ,.   East's  Reports. 

East,  P.C leasts  Pica*  *>f  the  Crown. 

Eeele&  ^•^  f  Eedesiastical  Cases  by  Stillia^ 

£1^  j  £deo*a  Reports  of  KortbLngloif^ 

"**•*"*'"  L     Caaes. 
Edwajda.  .........  Edwards*  Admiralty  ReporU. 

Eq.  Ca,  Abr.     ...  Eqnitv  Cases  Abridged. 

Er*k.  Inst.  ......  f  ^'^^^:'  ^^'**^»^"^^"  ^^^'^  ^^^ 

|_      Scotland. 

E  vpen  (  Van )...,..  Espcn  (  Van  ).  J  us~  Canon. 

E»p.  Ev Esptnaase's  Evidence. 

Esp.  N.  P.  C,   ...   Esplnassc's  Nisi  Prius  Case^ 

Evans*  Cul.  Stat.     Evans*  CoUectioo  of  Sututrs. 

Esp. Eiparte  and  Eipired. 

Extra     ...., Fuk  Caua. 

Far...... Farreslcv's  Reports. 

Ff. Vide  Cau*. 

Field.  Pen.  Stat.     Fielding's  Penal  Laws. 

Finefa.    ..,.*,. Finch's  Report*. 

Fi.tcli*  Law  ......  FinehV  Coinmon  I^w. 

Fiti.  A  bf Fi uherbert*s  A  b  ridgmeitt* 

Flu,  N.B .,    Fitzherbert*s  Xatura  Rreviiini.. 

Fitag. Fitxgibbon'%  Reports 

Fleet w,  ( Bishop)     Fleetwood's  I  Bi%hop)  Works. 

PI  .  f  Fleta,  aeu   Commeutarius   J  arts 

**"**'"■"  \      Angliesni. 

Fonbl.  Eq.    ......  FonbUnquc  on  Equity. 

Forrcat  ............   Forrest's  Rei>urts. 

Forrester   Cpaes  tempore  Talbot. 

Forteac FortescucV  lUfaorta* 

loiter.  C  C.  .....   Foster's  CrosrQ  Ciaes. 

Fox    h  Smith      1  Re|)orU  in  the  Court  of    Kmg% 

(Irisli)  ,„, J       Bench  »nd  Court  at  Error. 

Fra.  Max Francis'^  Masims. 

Freem.  C.  C    ...    Freeman**  Chanorry  Cm&u 

Freem.  K,  0.   ...    Freeman's  Reports,  JCbgVBcBdh. 

•""^i^  ^;;f    }  rullcr-*  Chotch  IlbtMT. 

G.  h  D Gale  and  Davison's  Reports 

G,  h  i.  .«,..,..,...   Glyn  and  Jameson**  ReporliL 
Gaill       Pracr.   1  Guill   <Aadr.)    Practice   QiMft. 
Qu«st ...J      tioiies. 


ABBREVIATIONS. 


XCUl 


Gibiofi*t   Codex  I  ^''?^'*  Codex  Juris  Ecclesias- 

Gilbt Gilbert**  Reports  in  Equity. 

Gilb.  Dis. Gilbert  on  Distresses. 

Gillk  Ev. ' Gilbert's  Law  of  Evidence. 

Gilb.  £z Gilbert's  Executions. 

GtUx.  L.  &  £. Gilbert's  Cases  in  Law  &  Equity. 

GilbL  Ten. Gilbert's  Tenures. 

Glanv Glanfille  de  Legibus. 

Godb Godbolt's  Reports. 

Godolpli.  Rep.  ...  Godolphins  Repertorium. 

Golds.    Goldsborough's  Reports. 

^^b^/.f.^!!^}  ^"^^^^  ^'^  °^  Archbishop. 

p  I  C'otius  dc  Jure  Belli  et  Pacis. 

GwOlim Gwillim's  Tithe  Cases. 

R  T. Hilary  Term. 

Hagg.    Haggard's  Ecclesiastical  Reports. 

Hakb  C  L^  Hale's  Common  Law. 

Hale's  P.  C Hale*s  Pleas  of  the  Crown. 

lUbm,     Const.  I  Hjji^j^.g  Constitutional  History. 

HalKfcw  T  Hallifax's  Analysis  of  the  Civil 

^^^  \      Law. 

n^^  f  Hanmer's  Notes  of  Cases  by  Lord 

\     Kenyon. 

*  nans.  FiarL  Deb.     Hansard'  Parliamentary  Debates. 

Hardr Hardres*  Reports. 

Hardw Cases  tempore  Hardwicke. 

Hate.  Co.  Lit.     -f  ^^^  "^^**"*  Littleton,  by  Har- 

Hawk.  P.  C. Hawkin's  Pleas  of  the  Crown. 

Hayes  (Irish)   •••  Exchequer  Reports. 

^1^*  ^^  J  Exchequer  Reports. 
««^     Ant.    1  Heineccii  Antiquitates  Romano;. 

Hetl Hetley's  Reports. 

Hifhmore Highmorc  on  Mortmain. 

Hobw Hobart's  Reports. 

Holt  Reports  temp.  Holt  • 

Holts  N.  P.  C  ...  Holt's  Nisi  Prius  Cases. 

"pi.*' * ^*!*'  1  H«>"^«''»  Ecclesiastical  Polity. 
Hopp.  Com.  InsL  |  Hoppli    Comment,  ad    Tnstitu- 

Just. J      tione  Justinianeas. 

How.  St.Tr. Howeir&CoUectionofSutcTrials. 

HubcT  s      Com- 1  ^^^.^  CommcnUries. 

■ITDt.      ( 

HoiisonA  Brooke  1  King's   Bench   and    Exchequer 
(Irish)  J      Chamber  Reports. 

Hot    Hutton's  Reports. 

li.fra  &  Supra   ...   Below,  and  above. 

Irish  Circ  Rep.      Irish  Circuit  Reports. 

jn^  f  Constitutioncs    Simonis    Islepe 

"^^    \     Archiep.  Cant 

J.k  W. Jacob  and  Walker's  Reports. 

Jacob Jacob's  Reports. 

JannsB  Jarmanon  Wills. 

Jrtb    &    Symesl  King's   Bench    and    Exchequer 

(Irish) J      Chamber  Reports. 

JcBk.CenC...— ...  Jenkins's  Reports. 

J, ,  ^  r  Johnson's  Collection  of  Ecclesi- 

Jofainao  s  Canons  ^     ^j^j  ^^^  ^^  Canons. 

Jam.  (Sir  T.) Sir  Thomas  Jones's  Reports. 

Job.  ( Sir  W.) Sir  William  Joneses  Reports. 

Jones  (Irish) Exchequer  Reports. 

*TWA)  .^.. }  E"^««^  ^^^^** 


Just  Inst Justinian's  Institutes. 

K.  B King's  Bench. 

Keb Keble's  Reports. 

Keen' Keen's  Reports. 

Keil Keilwey's  Reports. 

Kel.  (Sir  J.) Sir  J.  Kelynge's  Reports. 

Kel.  W. William  Kelynge's  Reports.    ' 

Ken.  Kenyon's  Reports. 

Kenn f  Kennett's(  Bp. )  Chronicle  Eccle- 

1      siastical  and  Civil. 

Kenn.  Hist.    ...  |  Bennett's  (Bp.)  History  of  Eng. 

\     land. 
Kenn.  Par.  Ant     Kennctt's  Parochial  Antiquities. 
Kenn.  Improp.  •••  Kcnnett's  Impropriations. 

Kitch Kitchin  on  Courts. 

Knapp   Knapp's  Reports.) 

Kyd  on  Corp.    ...  Kyd  on  Corporations. 

L.  C Lord  Chancellor. 

L.  &  G Lloyd  and  Goold's  Reports. 

Lamb Lambard's  Eirenarcha. 

Lane  Lane's  Reports. 

Latch Latch's  Reports. 

Law  Journ.  N.  S.    Law  Journal,  New^  Series. 

Leach,  C.  C Leach's  Crown  Cases. 

Lee  (Sir  G.)   ..  /E«lesiastical    Reports,   by    Sir 
V  /   •••^      George  Lee. 

Leon Leonard's  Reports. 

L*Estrange,  All.  1  L'Estrange,  Alliance  of  Divine 

Div.  Off. J      Offices.  . 

Lev ; Levinz's  Reports. 

Lev.  Ent. Levinz*s  Entries. 

Lewin,  C  C Lewin's  Crown  Cases. 

Ley. Ley's  Reports. 

Lib.  Ass. r  Liber  Assisariim,  or  Pleas  of  the 

\     Crown. 

Lib.  Feud Liber  Feudorum. 

Lib   Int     .  f  Liber  Intratiouum.     Old  Book 

\     of  Entries. 

Lib.  PI Liber  Placitandi. 

Lib.  Reg Register  Book. 

Lil.  Pr.  Reg Lilly's  Practical  Regbter. 

Lill.  Ent  Lilly's  Entries. 

Lilly Lilly's  Reports. 

Litt Littleton's  Reports. 

Lit  Ten. Littleton's  Tenures. 

Lofft  Loffl's  Reports. 

Longfield  &         1 

Townsend         }>  Exchequer  Reports. 

(Irish) J 

Lonsdale's  C.  L.      Lonsdale's  Criminal  Law. 

Lutw Lutwyche's  Reports. 

Lvndwood  fLyndwood,  Provinciale  seu  Con- 

^  \     stitutiones  Anglia*. 

M.  &  Ayr. Montagu  and  Ayrton's  Reports. 

M.  &  B Montagu  and  Bligh's  Reports. 

M.  &  C.  Mylne  and  Craig's  Reports. 

M.  &  G Manning  and  Granger's  Reports. 

M.  &  K Mylne  and  Keene's  Reports. 

M  &  M  /  ^^'^y  ^^^  Malkins'  Nisi  Prius 

1      Reports. 

M  &  McAr         I  Montagu  and  Mac  Arthur's  Re- 
***  \     ports. 

M.  &  P Moore  and  Payne's  Reports. 

M.  &  R. Meeson  and  Roscoe's  Reports. 

M.  &  Ry Manning  and  Ryland's  Reports. 

M  &  Rob  i"  ^^®°^y  ""^  Robinson's  Nisi  Prius 

\      Reports. 

M.  &  S Maule  and  Selwyn's  Reports, 

M.  &  Sc Moore  and  Scott's  Reports. 

M.  &  W Meeson  and  Welsby'a  Reports. 


vir 


ABBRETIATI0N8. 


If*  Tr**, **,«*«.**...  Bfichaelnwt  Term. 

If  ad,  Fif«  Bur.,.»  MvHdoi'f  flrtna  Bargi. 

Mftd.  Furm ^.  M«(l4lox*«FoftriukreAnglicsnum. 

Mttl  HkL  Esrh.  /  ^*«*^«*o»*»  Hittory  of  lb«  Etche- 

Midd ..«  llAddocks  Rpporu. 

^  Mtdd.  Ik  O Mftddoek  nnd  Geldart*s  Rcporti. 

i  UaaMd  im  Limit.  Muif(4  on  Lbniutumib 
L'Hirih  •««,.„,.*„.  5Urch'«  Ueimrts. 
>*Mti.<..   MtirtliitllV  Reports. 

{Ma«cm'«  Vindici*  EedcM  An- 

I  Mittoo,    De  Mi-  r  MjLvin'v   Dr   Miiilsteno   Angli^ 
niiC.  ,...,,*«*«»*  1^      cano. 

M'Clel M'tKUod*  Reporti. 

lIClcl  &  Y, M*Clel»nd  and  Yaunge**  IWporU. 

Mtriv*    ,..«« Mcriv^Jc^'s  Ri^porti. 

««-.  *  *^...  { -^'^^ror  ^^ri^""'  ^ 

[Mif«h ..«.».   MirehouM}  on  TiLhes, 

Mirebotuo  on     1  u;    u  *  ^  '  ' 

^  k  >  mtrehotiM  on  Advowsoiu. 

f  Mirmr  of  Pwl. ...  Mirror  of  P^rlbmenL 

[  MoA.  /  Modi-rn    Reports    in    Law   and 

* I    Equity. 

^Hod,  Int  ..<*.....  Modui  IntruidL 
Hont.  it  B,  •«„,.  MonUgue  ind  Bligh*i  Hcporti^ 
Muoteiir|uWu.,..,,   Montcuiuieu,  Esprit  dcs  Loix* 
Jklontg ,.  .*«.  MutitJigu't  Keporti. 

,  Hoody'i  C.  a  !L   Moody*  Crown  Case*  Rc»enred. 
Moor*  (J.  B.)  ...  J.  B.  McKire**  Reports. 

[  Koore*!  l\  C,  C«.  Moorc'n  Privy  Council  Cjuh». 

[  >Ioore  (Sir  F.)...  Sir  Fnuiei*  Moore'*  Reports. 

Kos.  *,..*..  Moveluy'n  Reporii. 

MS*. .•*....  ^..*...  Manuscript. 

<a#Q   i^  r*    tr       f  Maniivrrtpt    Crown     Cases    Re* 
Ma.  C  UK..*.  I      ^.^^^ 

TLord  Ilaltt'f  Summary  of  PlesJ 
MSI  Sum     .1      of  Ibe  Crown,  with  MS.  Not«s 

[^     and  Additionii. 
K.  &  M.    ...t««..«   Neville  and  Mofining*!  Reports. 

N*  A  P. 4 Nevilc  mid  Pcrry'i  Reports. 

N.  Benl New  Bendloe. 

K.  Kor«,,,... Novellir  (Juri«  Civilis). 

»  P  f  Bosanquet  and  Puller*!  New  Re- 

Ntb^ Nelson's  Reports. 

Nicholl*      Com- 1  ^^^^^^^^  ^^  ^^^  Common  Praver. 
mod.Pmjfer...  J 

^Ifo.  N «....  NoT»  Nsmtiones. 

"  UoI Nolan's  Reports. 

of   CsB9f  r  Notes  of  Cases  in  the  Eccletiss- 

ItiL 1      ticsl  and  Maritime  Courts. 

^NofthinfloB Nortbingtoo's  Reports. 

Noy Noy**  Reports. 

0.n9nU .„,.  Old  Bcnioc. 

wOtt,  Br Ofliclna  Brevium. 

iQlt.  Ki...... OWice  of  Kiecutor*. 

0*Lcary  on  Tithe  Rent  Charge* 

^^^   [  Oof  hton'  Ordo  Judiciorum. 

Ov.    ...»«•<*. Owtn^  Reports^ 

P,a  .* Pleas  of  tht  OrowTj. 

P,  &  D. *•*,*••  Ptrryan*!  T)avl»oci's  Reporti^ 

P.  k  K.*  .^..,.«..   Perry  and  Knapp's  R«pi>rt». 

B  B  r*  o  f  Prsctieal    Register  in   CommoD 

r.K-up. ^    pj,^ 

'  T,  Voa.    ^.  Fmi«  Winisms'  R«porU 


PaJey  P.  A  A..„  [  ^-g^^^'  "^  ^"^*P^  "^ 

Palm**. .».-..  PsJmer's  Reports. 

Parle. Parker's  Reports. 

PSrk,  Rtg,    Pkrker,  Register  of  Archboliflp. 

Paseh Easter  Term. 

Pc*ke*s  £t Peake*s  Evidence. 

Peakes  N.  P.  C.      Peake's  Cases  at  Nisi  PHoa. 

Peaked  Ad.  Ca.       PeakeV  Additional  Cases. 

*y     .  r  Con^titutioncs  Johannis  l^t^dmn 

^•^ t     (Archiep.) 

Peec  Heg.,... Pcccbam,  Register  of  A  rcbbiAikoik 

Perkins Perkins"  ConYeyancing. 

PetCTsdoriTi  Abr,   Pctcrsdorff  «  A bridgmcsiL  ^ 

PbiL PbiJUmore's  Reports. 

Phillipp^*  E?.     ...   Pbiltipp'ii  Law  of  Evidence. 

PI... Plscita. 

Plae,  Pari.... ......   Placita  Parlismentaria. 

Plowd.    Plowden**  Reports, 

Flowd.  on  Tithci    Plowden's  Treatise  on  TitliOL 

PoUexf. Pollexfen**  Repofts, 

Poph., «....,. Popbam's  Reports. 

^  p    .  f  Cases  at  the  end  of  Papham'^  ]t»> 

" \      ports. 

PoynL  Mar. ......   Poynteron  Marriages. 

Pr Private. 

Pr.  Reg.  Cb Practical  Rc|risterin  Chanccrr. 

Prac.  Chan. Prsctiec  in  Cbancery. 

Pre.  Ch. Precedents  in  Chancery, 

Price Price'i  Reports. 

Priv.  lrf>nd.   ......    Privilegia  LondinL 

^1,  f  Queen's  Bench  Report.%  New  8»- 

*^  **•  " \     ries.by  Adolphus  and  EUis. 

Quo  War.  Quo  Warranto. 

It  &  M.    Ryan  and  Moody's  Reports. 

n  ^  M   n  n  ti  f  Ry»"  ^^^  Moodj*s  Crown  Cwft 
R.&M.  C.L.it.i       R^rved. 

t>    «.  i>  I  Russell  and  Ryan's  Crown  Csss 

*^**^  t      Reserved. 

R.  T.  Hard. ......   Reports  temp.  Hardvrieke. 

R.  T.  H, RepoTti  temp.  HoIl 

Rast.  Ent* Rnstaira  En tri cs  and  Stat u tcv 

Raym.  (Sir  T.)...  Sir  T.  Raymond's  lieporta* 

Ld!  Raym... Lord  Raymonds  Reports.] 

Reeves   ............   Reeves'  English  Law. 

Ref.  Leg Relbnaatio  Legum. 

Reg.  Brev Rcgbtnim  Omnium  Brerinm. 

Reg.  Chich.  ......   Register  of  A  rchbisbop  Chididcf, 

Rag*  Conv Register  of  Convocation. 

R^.  Gen.,..*.*....  Regalj*  Gencralcs. 

Reg.  Jud.', ,   R4^utrum  Judiciale. 

Reg.  Plac.... Regula  Placitandt. 

Reg.ReynoL...*!'*^    *^    Arehbisl^p    Ee^ 

Rac.  Wiodi. i  Bagfatar  of  Aichbtsfaop  WlodMli 

L     sey,  ^ 

Rep.  .**..»*.•* Repealed. 

R«p.  .*.*•*•••«..•*.  Coke's  Repoft& 
Rep.  Ch Raports  in  Chancery. 

r  Reports  from  the    Lords'  Coo^ 
R«p.  Dig*  Pevr^i      mittccs,  touching  the  IK^gnily 

[     of  a  Peer  of  the  Raati*. 

Rep.  Eq Gilbert**  Rapotts  in  Equity. 

Rep.  Jur Repertorium  Juridkum«* 

Rep.  Q^  A Reports  tempore  Queen  Anne. 

Ro. Resolved. 

Q  f  Constitntiotias  Waltcri  Rcsvold. 

"•^  -"•- t      Archiep.  Cant. 

Ridg. ,«^.      Bidgavnij^  fiapona. 


ABBREVIATIOKS. 


accv 


tffit    $t  f  Widg€WVf%  Lapp^s,  and  Schoolea's 
lb)      \      TSepoTt%, 
,,, Robinson's  AdmLraUy  ReporU. 

{Robertson'*  Report's  of  Cases  in 
the  Ecclesiastical  Courts. 
..*««...  Robett&on's  Appeal  Ca&es* 
..»*..«     RobinKin*!  Entries. 
1^    ...  Bjogen^  EoclesiAsttcal  Law, 

Rolled*  Abri^^nent. 

»»«.,.,   Roll  of  the  Term. 

RoUe*s  Reports. 

,  Itopcr  oa  Huftband  and  Wife, 

.  £v.      Roicoe  on  CrimiiiBl  Evidence. 
..»«•*.  Rotooeon  Eridenec 
>*.•*..•  Rote's  Reports 
.*..«...  Psriuiment  Roll. 

{Rushwurth's    lit«lonc&l    Collec* 
ttonv 
reft^cs  Ru«vcll  on  Crimes  by  Greaves* 
Russell  and  Mylne's  Reports. 

^•**  1  RutbeHbrtb^s  Inst*  of  Nat,  Law. 
•*•♦*-  J 

,„••,   Rftncr*!  F<edera. 
«*»•«,,  $c«ttnn, 
^.<..^..  Sanie  Cnsc. 

ScWt  Chaneery  Cases. 

.••.,».•   Satrae  Foitlt. 

r  Shaw  and  Duiilop*s  Cases  in  Cou  rt 

■•**■*  \     of  8e«sion. 

,»««••..  Simd'O^'s  and  StuJirt's  Reports. 

.....••.  Salkeld*s  Report*. 

T.  .*•  Saunders  on  Uses  and  Trusts. 
*.•«•.«.  Sauodeps's  Reports. 
......  Savile'^  Reports. 

•,....**  Sayer's  ReporU, 

.f..>.«*  Schoa)c'«  and  Lcfroy^s  Reports. 
„^.,..  Seutt^fi  Reports. 

L Scott's  New  Reports. 

, Select  Cases  in  Chancery. 

rSielden*s    Judicature   in    Parlla- 
*•*"•"[      ra«it. 
r  Uqsi.  Selden*s  Titles  of  Honour. 

L Seldcn's  History  of  Tillies. 

rSelden's  Privilege  of  the  Baron- 
\     age  of  England. 
f«**»H#  Seint^lcii  aeems. 

4K*4^M«  Shaw^  Parish  I^iw. 
aft.  .♦•  SbeMbrd  <m  ^fortt^aln. 
\m/U  ..*  Sbeppard'i  Toucbutone. 
r    B.)     Shower's  Reports. 

.•••••  Shower's  Cases  in  Parliament, 

......  Siderfin't  Reports, 

.•••..  Stinon&'s  Reports. 

L**.-  Sit  inner'*  Reports. 

Smith's  Reports. 

Y  King's  Bench  Reports. 

f  Common    Plca«  and   Eichcrjucr 
*     \     Chamber  Reports. 
,««...  Somers*  (Lord)  Tracts. 
.H**,*.  Speltnau's  Coticilia. 

,  Sfielman*s  Glossary. 

.,«..  Sute  Trials. 

^..»^  Starkic  on  Evidence. 

X  .*«  SUrkie's  Ntti  Vnun  Cikse^ 

,       f  Staundford's  Pleas  of  the  Crown 

**"  \      and  Prcroj^ativc. 

e  ...   Steer  1  Parish  Law,  by  Cllvc. 

.»..*,   Stephens  on  Corporations. 


Steph.  Elect  .^f  Stephens  on  tlie  Lnw  of  Psrlm- 

■^  L      in<-"ntiry  Elections. 

Steph-  N,  P.......   Stephens  on  Nisi  Prius. 

StiMing.  Ca.  StillingfieetVEccksiastical  Cases. 

Str. Strani^c's  Reports. 

Strat.  f  Con-itituttones    Johannis    Strata 

'**■ *'\     ford  Archiep. 

Stry.  Cranm. Strype's  !ife  of  Cranmer. 

St  ry.  Park. St  ry pe's  Parker. 

Stry.  Ref, Strype's  Reformation. 

Sty „...  Style*5  Reports. 

Siidb Constitutionts  Simonis  Sudbury. 

is  ugdeti  on  Powers.  Sugden's  (Sir  E.)  on  Powers. 
Sugden's  V.  &  P.  [  S"gtkn's(Sir  E. )  Lai^of  VciHlors 
*  \      and  Purcha!^ers. 

Swaiist.  Swanston's  Repurta. 

Sivinburoe Swinburne  on  Wills* 

T,  &  G...... „   Tyrwhitt  and  Granger's  Reports, 

T.  R. ...,,..,  Term  Ik-porfs* 

T,  R.  £. Tempore  Regi's  Ed  ward  i. 

T.  T. Trinity  Term.  , 

Tfllh Cases  tempore  Talbot. 

Taunt.    ,. Taunton's  Reports. 

T,     I     ,    PI  TTftvlor's  Elements  of  the    Civil 

Taylors  El.     ...|      i^^ 

Terms  of  the  L.      Terms  of  the  Law.  i 

Tlie*;.  Rrcv Thesaurus  Breviura,  I 

Tidd Tidd's  Practice. 

Tidd^s  N.  P Tidd^s  New  Practice. 

rp  II  .  f  Toiler^  Law   of  Executors,  by 

^o""  •; {     Whitm«di. 

Tom- Diet. ,.  Torn! in*s  Law  Dictionary. 

Toth. Tothili's  Reports. 

To  u  c  h  St.    by  A-  ][  Slieppard's  I'o  ueh  st  o  ne,  by  A  tl  i  er  - 

therley ,J      ley. 

Towns.  Jud. , Towusend**  Judgments* 

Tr.  Et] — ,...,...  Treatise  of  Equity. 

Tr.  per  Pais Trials  per  Pais. 

Treni.  P.  C  , Tremiiine's  Pleas  of  the  Crown. 

Trin Trinity  Term. 

Turn., , Turners  (Cb.)  Reports. 

Turn.  &  R.    ......   Turner  and  Ruwcll's  Reports. 

Tvr&TvndDie  r*'*''^'^^'"   ^'"^    Tyndale's  Digest 
^  '       -      *     *■  \      of  Statutes. 

Tyrw Tyrwliitt's  Reports. 

Ulpian Ulpian. 

V.  C Vice-Chaucellor. 

V.  &  D. ........... ,  Vesey  an  d  Reamers  Reports, 

Vaugh.'  Vaughan's  Reports. 

Vent Ventris*s  Reports. 

Vcrn, Vcmon*s  Reports. 

Vernon  k   Scri-l  ,.  j  c    •       t    n        *_ 

V  ni  ( Ir'  h  \        I  V  enu>n  and  Scnven  s  Repot ta» 

^  cs.    , , . ,   Vesey 's  (jun. )  Reports. 

Ves.  sen.    .........  Vesey 's  (seo.  >  Reports. 

Vln.  Abr. Viner's  Abridgment. 

Vin,  Supp.     ,,,»,,  Supplement  to  Viner. 

Vin.  Inst. Viner's  Institutes. 

Vinni  us  Comment  Vinnims*  Cummentnries. 

Von  Ei»pen,  Jus!  Von  Espen,   Jus  Ecelesiasticum 

Eccles.    Univ.  J      Universum. 
Vultetus     Test    1  Vulteius,   de  Testomentis  Ordi- 

Ord.. J      nandis. 

W.  Jk  S... "Wilson  and  Shaw's  Reports, 

Wake  Conv Wake's  Convocation. 

Warh.   Iti'g Warham,  Register  of  Archbishop. 

Watson  C.  L......    Watson's  Clergyman's  I^w. 

W  »nt  Off  Ex     ^  Wentworth's  Gflice  and  Duty  of 
l^      Ei^ecutors. 


XCTl 


ABBREVIATIONS. 


West Weit's  Report*. 

WI»rt.Ob«rT.  (^'^•°":*„<^''*"'"'»»*    "" 
\     Strypc'8  Cranmcr. 

AVhiCg.  Reg Whitgiftfliegistcr  of  Archbishop. 

Wigfatw Wight vick*8  Reportf. 

iv:iir:».*  rvn^.'i    f  Wilkin**   Concilia   Magns   Bri- 
WilkiDs  Concil.  I     ^^^  ^  Hiberni.. 

Willcf.   \Villes*8  Reportt. 

Willianit    Williums  on  the  Clergy. 

Williams  on  Exec.  Williams  on  Kxecutors. 

Wilm.    Wilniot's  Notes. 

Wils. Wilson's  K.  B.  &  C.  P.  Reports. 

Wik.  aC Wilson's  Chancery  Cases. 

«*.    .  f  Constitutioncs  Roberti  WincheU 

^"*"* I     sey  Archiep.  Cant. 


Winch.  Reg.   ...{^^S^'  ^'"*^  "^  ^"^ 

Winch.  Winch's  Reports. 

tir_.j.    T    ♦  r  Wood's  Institutes  of  the  Laws  of 

Woods  Inst.   ..A      E„g,.^ 

«r 1   J  ^^         I  Wooddeson's  Leeturesoo  the  Lav 

\*ood.  Lect.    ...^     ofEngUnd. 

Wr.  Ten.  Wright's  Tenures. 

Y.  &  C. Younge  and  Collier's  Rcporti. 

Y.  &  C.  N.  C.         Younge  and  Collier,  New  " 
Y.  &  J.  Younge  and  Jervis's  Reports. 

{Year  Books.     The  Year   ~ 
are  quoted  by  the  year  of  each 
king's  reign. 

Yelv Yelverton's  Reports 

Younge. Youngc's  Reports. 


THE 


LAWS  RELATING  TO  THE  CLERGY. 


ABEYANCE. 

Abetahcb  is  the  term  in  general  use  for  suspense;  and,  according  to  Lord 
Coke(l),  is  derived  from  the  French  hayery  to  expect^  '<for  when  a  parson 
dietb  ve  say,  that  the  freehold  is  in  abeyance,  because  a  successor  is  in  ex- 
pectation to  take  it."  (2)  <'  But  in  whom  the  fee  simple  of  the  glebe  is,  is  a 
qnefttion  in  our  books."  <*  Some  hold  that  it  is  in  the  patron ;  but  that  cannot 
be,  for  two  reasons.  First,  for  that  in  the  beginning  the  land  was  given  to 
the  parson  and  his  successors,  and  the  patron  is  no  successor.  Secondly, 
the  words  of  the  writ  of  juris  utrum  be,  si  sit  libera  eleemosina  ecclesice  de 
D.,  and  not  of  the  patron.  Some  others  do  hold  that  tlie  fee  simple  is  in 
the  patron  and  ordinary  ;  but  this  cannot  be  for  the  causes  abovesaid  ;  and 
therefore,  of  necessity,  the  fee  simple  is  in  abeyance,  as  Littleton 
«uih.-(3) 

According  to  Littleton  (4),  '*  if  a  parson  of  a  church  die,  the  freehold  of 
the  glebe  of  the  parsonage  is  in  none  during  the  time  that  the  parsonage  is 
void,  bat  in  abeyance,  viz.  in  consideration  and  in  the  understanding  of  the 
Ut,  until  another  be  made  parson  of  the  same  church ;"  and  he  considers 
the  fact  that  the  highest  writ  a  parson  or  vicar  could  then  have  was  the  writ 
fd  juris  utriimy  to  be  a  great  proof,  that  the  right  of  fee  is  not  in  them  nor 
Id  any  others (5) ;  and  adds  "  that  the  right  of  the  fee  simple  is  in  abeyance, 
tha  is  to  say,  that  it  is  only  in  the  remembrance,  intendment,  and  consider- 
ation of  the  law.**  (6) 

It  is  not  even  in  the  patron  (7),  who  can  take  no  benefit  thereby  in  that 
time  (8);  nor  can  he  have  any  action  for  trespass  done  therein  in  the  time  of 
sQcb  vacancy.  (9)  Yet  if  a  man  have  an  annuity  out  of  a  parsonage,  and 
he  in  the  vacancy  thereof  release  to  the  patron,  it  will  extinguish  the 
uouity(lO). 

nn  In«.  342.  (b).  (7)  8  Hen.  6.  24.  (b). 

(S)  Ibid.  (8)  Ibid. 

!S;  Ibid.  340.  (b>.  (9)  II  Hen.  6   4.  (b> 

(4)  Swt.  €47.  (10)  21  Hen.  7.   41.  Foord'M  case,  5  Co. 

(5)  Lilt.  Sect.  646.  81.  (b).   Godolpbin*8  Repertorium,  IBS. 
(«>Ibia. 


ADVOWSON. 


ilAWitfioir. 


An  *dvi>«ioii 
m  Um  tigbt  of 
paCrooAft  to 

•  church,  or  ao 
•eetcsiMtieai 


AI>MISSION.  (1) 

Admission  is  eoroetimes  used  to  include  lostirutlon  ;  but  admiseion  wtiieAf 
speaking  is,  when  the  bii^hop,  upon  examination,  admits  the  clerk  to  be 
able,  and  saltlt,  Admitto  te  habilem^  Institution  is  the  actual  convejance  of 
the  spiritual  cure^  when  the  bishop  8ays>  Itutituo  te  rectorem  hupt^  ec 
clesiiF  cum  curd  animarum^  eU  aecipe  cvram  iuam  et  meant,  (2) 

AllusiuD  19  gomelinies  made  in  our  ecclesiastical  records  to  the  practice  of 
investiture  by  the  bishop  —  ipsum  insiituti  et  inveitivit  annulo  tuo.  It  it 
frequently  repeated  in  Archbishop  Peccham*^  Raster  (3)j  and  b  mentioned 
as  distinct  from  the  admiasion,  institution,  and  induction.  (4) 

ADVOWSON.  (5)  (6) 

1.  Generally,  pp.  2 — 6. 

Am  fuitxMcwon  it  the  right  cf  patnmafft  to  a  chterth  or  an  «€ek»ia$tieal  hemfict  ^-~  Dittimt^ 
tion  bftwten  adrom$om*  tqipttdant  and  adpowtons  im  fnm^  CimmuJamen  tottfir 
tehitA  €m  advoicwon  irtff  ht  ednuidfrtd  appendant  — >  Jn  advam^tm  npptmdnmi  m^f  imam 
im  gron  bg  i^ariamM  mmn» — Copare*ner§  making  partition  of  the  manor'— An  mdmmtm 
mmif  mam  to  be  apprndani  for  a  etrtain  time,  and  yet  become  again  appendant  —  Am 
mimmrmn  may  be  appendant  for  one  tnm^  and  in  grom  for  OMOiker^^Wkgrn  the  mmmf 
m  wurtgagad  inftt — Adtmwaont  He  in  tenure  — AnvowfOtfs  FRSSVUTATm,  coi^ATtt^ 
ttmd  novAfjirt.  DEFiKitD  —  Hhat  acts  of  the  patron  mill  render  on  advommm  Jimaim 
or  preteniabU «—  Distinction  betman  tht  right  of  rtLtMmwtArtov  and  noMiif 4tiox. 

2.  What  Estate  may  bk  acquired  ik  an  Aovowsok,  pp.  6,  7- 

Ilotfi  a  teitin  is  acquired  in  an  advowton  —  A  perton  mag  bt  Unant  in  fee  nmpia  of  «■ 
adtomaon  —  An  adtow§on  m^  be  oniaited — mag  be  limiM  to  a  permmfbrHfi  or  yomw 
—  mag  be  held  in  joint  tenamcg^  eopartenerg^  and  tommon,  and  m^gttj  io  mirtng  mad 
dtttper  —  ^^ere  a  perwn  ha*  onig  a  particmktr  eftolt  tit  a  manor  ^-  Tenani  In  taiH  -^ 
Temmt  for  life  —  fUktrt  patron  or  otonor  of  flU  adoemmm  or  next  jrreoentatiOm  dim 
after  vaeoacg  ^  Adoomoon*  art  ateets  for  pagmefU  of  ddtt» ~—  Right  af  next  pretnimtmat 
mtd  options  are  ateet*  —  Where  the  void  turn  beeom^a  a  chatteL 

S.  How  Advowsoks  might  ue  lost  by  the  Canon  Law,  p.7» 

i.    Mode    by    which     AdVOWSONS    can     and     cannot     be    ALtKNATUB^ 

pp-7-lh 

Jia  adoomma  t^ipondant  mag  be  aliened  bg  mig  kind  of  mmo^amm  that  trommfmm  l4l 
mmrnm  ta  vA4a  k  it  appmdant  —  Am  adtfouwm  ia  grom^  being  on  hJmitamm  immih- 
pormi,  mmmoi  pam  bg  Ucorg  —  Where  a  oonveganoe  of  an  adnommm  win  not  ho  dt^mM 
totmdarg  —  When  a  purfhaoer  haumd  to  take  a  eomvegaam  of  the  manor  ttithmM  ttm 
adooKwon  —  Grant*  hg  the  eroten '— Advoapmm*^  or  th*  option*  of  arehbi^hope^  ^^  ^ 
debited  —  A  device  of  an  adv^twmn  to  a  eoOege  i»  good  bg  mag  of  ohari^hie  am  ^ 
The  morde  **  roai  estute  "  m*ill  intlnde  adoomoon*  —  Admwam%%  hem  iakeritod  fiam 
iho  ammotor  ^  Alioaatiom  bg  mmnieipal  eorporaiumo  ^  A  groat  eaaaat  bo  madt  hgm 
mmmmm  poraaa  whUt  the  db»n4  £•  void —  imcapaeitiet  of  recu*ant»» 

5.  LfMtTATiOK  or  Actions  or  Suits,  p.  11. 

6.  Form  of  the  Grant  of  an  Advowson,  pp.  12,  13, 

1.  Generally. 
Advow»on  is  the  right  of  patronage  to  a  church,  or  an  ecclesiastical  bcn^ 
fice,  and  be  who  has  the  right  of  advowson   is  called  the  patron  of  lli^ 


( 1 )   Pide  poet,  tiL  lyrrtrcnoy. 

(8M  lt«i>i.344.<«}.  GtbMn'«Coaei,B07. 

{$)  aa  (•).  (b);  31.  (m),  (b);  ^.  <«). 
B6.(b>;  17.  (b);  41.  (b);  48-  (■>;  50 
(•)  31    (•);  5«.  (•);  5J.  (b> 

(4)  Gibwm'«  GmWi,  BOS*  1  Bum**  E. 
L,  by  Phiirunore,  1^2. 

(5)  ruk  «UL  15  Kilw,  I.  tt.  1.  c.  5, 
Strpltem*  firdmitiiicii  Sutuii^  in.     ikaL 


IT  Edv.  S.  tt  1.  &  15.  Ibid.  4t.  8lat.  i 
Jac  1.  c.  5.  Ibid.  5S8.  SiM.  7  AaMb  ik 
IK  Ibid.  (94.  Stst  9  Gca  9.  e.M.  tbUL 
795.  SUL  45  Qao,  S.  c  101.  fbad.  ffi. 
StAt  1  &  S  Vict.  e.  31.    Ibid*  liSB. 

(6)  Vide  poet^  tit.  Afoi»A»cs — G*t«»^ 
ik«ALs  —  DvAitt  Awo  CuAiTvat  —  havam — 
Vmryf.HTATio'n — Paoniiitno?! — Qi'aks  lis* 
rtniT. 
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charch,  from  his  obligation  to  defend  the  rights  of  the  church  from  oppres-  Gkni&allt. 
sioD  and  violence.  (1)  For  when  lords  of  manors  first  built  churches  upon 
their  own  demesnes,  and  appointed  the  tithes  of  those  manors  to  be  paid  to 
the  officiating  ministers,  which  before  were  given  to  the  clerg^r  in  common, 
the  lord,  who  thus  built  a  church,  and  endowed  it  with  glebe  or  land,  had 
of  common  right  a  power  annexed  of  nominating  such  minister  as  he  pleased 
(pmrided  he  were  canon ically  qualified)  to  officiate  in  that  church,  of  which 
be  was  the  founder,  endower,  maintainer,  or,  in  one  word,  the  patron.  (2) 

Advowsons  are  of  two  sorts,  advowsons  appendant    or  advowsons  m  Distinction 
^».     When  annexed  to  a  manor  or  land,  so  as  to  pass  with  it,  they  »H?tween  ad- 
are  appendant ;  for  so  long  as  the  church  continues  annexed  to  the  posses-  pendant  and 
lion  of  the  manor,  as  some  have  done  from  the  foundation  of  the  church  to  advowsons  in 
this  dav,  the  patronage  or  presentation  belongs  to  the  person  in  possession  8^^^^ 
of  the  manor  or  land.     But  when  the  propehy  of  the  advowson  has  been 
ODce  separated  from  the  property  of  the  manor  by  legal  conveyance,  it  is 
ediied  an  advowson  in  gross  or  at  large,  and  exists  as  a  personal  right  in 
the  person  of  its  owner,  independent  of  the  manor  or  land.  (3) 

Bat  thoagh  a  severance  be  complete  in  fact,  yet  if  it  be  effected  by  a 
wrongful  act»  it  is  not  complete  in  law.  Thus,  if  there  be  an  usurpation  of 
the  king  it  will  not  make  the  advowson  disappendant :  so  likewise  if  there 
be  an  usurpation  of  a  common  person  by  a  presentation  to  a  church  ap- 
pendant, it  only  becomes  in  gross  till  recovery.  (4) 

Wbexe  an  advowson  has  at  all  times,  whereof  the  memory  of  man  is  not  Circumsunces 
to  the  contrary,  passed  with  the  manor,  with  the  words  cum  pertinentiis,  it  JJjvo^n*  wiU** 
is  to  be  taken  as  an  advowson  appendant.     But  though  an  advowson  is  \^  considered 
said  to  be  appendant  to  a  manor,  yet  in  truth  it  is  appendant  to  the  demesnes  appendant. 
of  a  manor,  which  are  of  perpetual  subsistence,  and  not  to  the  rents  and  ^^^  ^ave  passed 
services,  which  are  subject  to  extinguishment  and  destruction  ;  from  which  with  the  manor 
it  seems  to  follow  that  an  advowson  may  be  appendant  as  well  to  a  reputed  JjJ^'^^°*^*^" 
as  to  a  real  manor.  (5)  nentih,  it  is  an 

It  is  said  (6)  that  if  a  person  seised  of  a  manor  to  which  an  advowson  is  a^Wowson 
^ypendant*  grants  one  or  two  acres  of  the  manor  una  cum  advocatume,  th(>  ^^^° 
advowson  will  become  appendant  to  such  one  or  two  acres ;  but  the  land 
and  the  advowson  must  be  granted  by  the  same  clause. 

A  church  in  one  county  may  be  appendant  to  a  manor  in  another.  (7) 
The  advowson  of  a  vicarage  may  be  appendant  to  a  manor  (8);  or  to  a  par- 
sonage^ as  being  derived  and  endowed  out  of  the  same :  and  the  usage  of 
presenting  time  out  of  mind  will  be  sufficient  evidence  of  the  appendancy.  (9) 

It  is  stated  that  an  advowson  may  be  appendant  to  an  earldom  or  other 
honour ;  but  this,  it  is  conceived,  can  only  be  where  there  are  demesnes 
attached.  (10) 

The  statute  of  10  Hen.  7.>  passed  at  Drogheda,  avoided  grants  of  cd- 


i\)  GibMo's  Codex,  756.  (6)  2  Yin.  Abr.  AppendatU  (b),  597. 

(S)  t  Black.  Com.  21.  (7)  Dyer,  S50.  (b),  pL  21. 

(3)1    Inst.    12a       2   Black.    Cora.  22.  (8)    SheHxy   {Sir    Gtorgt)  r,    UnderhUl, 

WMHHi't  Clergjiiian*s  Law,  59.  Moore  (Sir  F.),  894.     BeynoUum  v.  Blake, 

(4)  Com.  Dig.  ildBVwtom  B.  Amm.  Hob.  1  Ld.  Raym.  200. 

1«L  (9)  Watson's  Clergyman's  Law,  GO.   Gib- 


(5)  Watioa's  Clergyman*!  Law,  60.     I       won  yi.  Clark,  I  J.  &  W.  159. 
btt.  122L  (a):    S  Vin.  Abr.  AppemdaiU  (a),  (10)  Rogers*  Ecclet.  Law,  5. 


Ltm^  w.  Iltmmingi,  1  Leon.  207. 
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vowsons  by  Edward  4. ;  aad,  where  they  were  appendant  to  a  manor  1 
the  grant,  re-appemled  them.  (1) 

An  advowson  appendant  may  become  in  groas  by  variotis  metiia:-— 

].  If  the  manor  to  which  it  is  appendant  be  conveyed  away  in  fee  rimpH 
eitcepting  the  ad  vow  son* 

1^.  If  the  advowson  be  conveyed  away  without  the  manor  to  which  it  is 
appendant, 

3,  If  the  proprietor  of  an  advowson  appendant  prei»enta  to  it  aa  an  ad* 
vow»on  in  gross.  (2) 

Where  a  manor*  to  which  an  advowson  is  appendant,  descends  to  co* 
parceners,  who  make  partition  of  the  manor,  with  an  express  exceptioti  of 
the  advowson,  it  ceases  to  be  appendant,  and  becomes  in  groM ;  but  if 
coparceners  make  partition  of  a  manor  to  which  an  advowson  is  appendmot, 
without  ^ying  anything  of  the  advowson,  it  remains  in  coparcenary;  and 
yet  in  every  of  their  turns  it  is  appendant  to  that  part  which  they  have.  (S) 

An  advowson  may  cease  to  be  appendant  for  a  certain  time,  and  yet 
become  again  appendant.  Thus  if  an  advowson  be  excepted  in  a  lease  for 
life  of  a  manor,  it  becomes  in  gross  during  the  continuance  of  the  lease; 
butt  upon  its  expiration,  it  again  becomes  appendant*  8o  if  an  advowacMi 
appendant  be  granted  to  a  person  for  life,  it  becomes  in  gross;  if  afterwards 
another  person  be  enfeoffed  of  the  manor  to  which  it  is  appendAOt,  witi 
the  appurtenances,  in  fee  simple,  the  reversion  of  the  advowson  putna, 
and  at  the  expiration  of  the  grant  for  life  will  again  become  ap> 
pendant*  (4^) 

If  a  manor  to  which  an  advowson  be  appendant,  descend  to  two  co* 
parceners,  and  upon  a  partition  the  advowson  be  allotted  to  one,  and  Uie 
manor  to  the  other,  the  advowson  becomes  in  gross ;  but  if  the  coparcener 
to  whom  the  advowson  was  allotted,  die  without  issue,  and  without  dm* 
posing  of  the  advowson,  it  will  descend  to  the  other,  and  again  becoiaa 
appendant,  (5) 

An  advowson  may  be  appendant  for  one  turn,  and  in  gross  for  aa* 
other.  (6)  Thus,  if  a  person,  having  an  advowson  appendant,  grant  every 
second  presentation  to  a  stranger,  it  will  be  in  gro«a  for  the  turn  of  ibe 
grantee,  and  appendant  for  the  turn  of  the  grantor. 

If  one  of  three  joint  tenants  of  a  manor  release  to  the  others  ail  his  rigfal 
in  an  advowson  appendant  to  the  manor,  the  third  part  is  held  by  tke 
rrleaieca  in  grosa,  (7) 

If  the  demesnes  be  allotted  to  one  coparcener,  and  the  tervioea  to  tlie 
other,  the  manor  is  de^'^troyed^  and  the  advowson  becomei  in  grots;  bet 
if  one  die  without  issue,  so  that  the  demesnes  eventually  descend  to  tlie 
other  whilst  holding  the  services,  the  manor  becomes  again  entire  and  tlM 
advowson  appendant^  because  this  was  a  severance  by  act  of  law.  (B) 

Jf  tenant  in  tail  aliene  some  part  of  the  manor  with  the  advowson,  and 


(JMhrgiini  of),  3  Blmg.  N.  C.  18S,  m  error. 

(S)  Dyer,  KB,  (m),  pL6.  3  Criiiie''9  Dig, 4. 

(S)  I  Intt  12U,  (a). 

(4>Wat«oii*ft  Clergy msn^  Uir,  61,  I 
tiiii.  lit.  (b),  l».  (•)  1  Rol.  AW.  Aff 
fmdtmi (n%'i^O,  Doderidgeon  AdTowoQS, 
f7*     Cool  Dig.  Admwwt^  B. 

(5)  Sir  ATdf/f  Fimth*$  earn,  $  Co.  64.  {m\ 


I    Init.  363.  (a)v     ittywildm  v,   SMf^  I 
Ld.  RaynL  196* 

(6)  Dyer*  S59.  (a)  pi  I9l 

(7)  Dodcridgeoo  Adv^wioai,  6a  Qtm, 
Dig.  Adw^Bmm^  B. 

(a>  n^^m^Uk  w,  Bhk€^  S  SaUr.  t5.  m 
&  C.  DOiii,  Mtymttdaon  w.  BhA*^  I  Ld.  Rmjm^ 
1 9S,  Sir  Mofh  Fim€k'§  eoie,  6  C«v  64.  («|. 
ThHford  and  Tketford'i  cMUi,  I  Leon.  ftH^ 
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the  alienee  graDt  the  advowson  to  a  stranger ;  or  if  a  common  person  (this  Gemkrallt. 
rale  not  applying  to  the  Crown)  have  an  advowson  appendant,  and  a  aliening  part 
stranger  present  (aliter  of  collation),  his  clerk  who  is  in  for  six  months;  in  of  the  manor 
both  cases,  the  advowson  is  severed,  and  becomes  in  gross;  but  if  in  the  ^*^soVand 
fint  case  the  tenant  in  tail,  or  in  the  second  the  rightful  patron  recover,  alienee  gnuiu 
the  appendancy  returns.  ( 1 )  »"« ***«  ^' 

vowsoQ  to  a 

If  the  manor  be  mortgaged  in  fee,  excepting  the  advowson,  and  the  con-  stranger. 
ditioD  be  performed,  that  is,  if  the  money  be  paid  at  the  day,  the  appendancy   when  the 
returns ;  and  so  of  all  estates  upon  condition ;  and  if  paid  after  the  day,  still  manor  is 
the  advowson  is  sufficiently  .appendant  by  reputation  to  pass  in  a  grant  or  {•^  ^^     '" 
other  conveyance  of  the  manor.  (2) 

It  is  said  in  Rolle's  Abridgment (3),  that  an  advowson  in  gross  lies  in  Adyowsons  lie 
teaure;  and  in  Brooke's  Abridgment  (4)  a  case  is  stated,  where,  in  a  guare  ^°  tenure. 
imptdit^  the  plaintiff  entitled  himself,  that  the  advowson  was  held  of  him  by 
homage  and  fealty,  and  it  was  not  contradicted  that  an  advowson  will  lie 
in  tenure.  This  doctrine  is,  however,  contradicted  in  another  part  of  llolle's 
Abridgment (5),  where  it  is  said,  that  if  a  man  grant  an  advowson  in  gross 
to  another  in  fee«  and  the  grantee  die  without  heir,  it  seems  that  it  should 
icvert  to  the  grantor,  not  being  held  of  any  one ;  and  that  it  seemed,  if  the 
pintor  should  not  have  it,  the  king  should,  as  supreme  ruler.  These 
eoiAicting  opinions,  however,  have  apparently  been  since  settled,  and  it 
ii  BOW  held  that  an  advowson  in  gross,  as  well  as  an  advowson  appendant, 
lies  in  tenure.  (6) 

Advowsons  are  also  either  presentativc,  collative,  or  donative.  An  advowtoa 

An  advowson  presentative  is  where  the  patron  has  a  right  to  present  the  p«^ntati¥e 
puioo  to  the  bishop  or  ordinary  to  be  instituted  and  inducted,  if  he  fmd  him  ^^  advowsoa 
ODonically  qualified.  collative  de- 

An  advowson  collative  is  where  the  bishop  is  both  patron  and  ordinary.     ^^  i^Towson 

An  advowson  donative  is  when  the  king,  or  any  subject  by  his  license,   donative  dc- 
foands  a  church  or  cliapel,  and  ordains  that  it  shall  be  merely  in  the  gift  or  ^"^ 
difposal  of  the  patron,  subject  to  his  visitation  only,  and  not  to  that  of  the 
ordinary,  and  vested  absolutely  in  the  clerk  by  the  patron's  deed  of  donation, 
without  presentation,  institution,  or  induction. (7) 

If  the  patron  of  an  advowson  donative  once  present  to  the  ordinary,  and  \vhat  acts  of 
allow  of  the  admission  and  institution  of  his  clerk  thereon,  he  thereby  renders  ^^^  patron  will 
his  chnrch  always  presentable,  and  it  will  never  afterwards  be  donative.   But  advowson 
if  a  stranger  who  has  no  title,  present  a  clerk  to  the  ordinary,  who  is  in-  donative  or 
stitoted  and  inducted,  this  will  not  render  the  donative  presentable.  (8)  prcsenuble. 

The  right  of  presentation,  and  that  of  liomi nation,  to  a  church  are  some-  ^"^*^n*Jhe 


\  confounded ;  but  they  are  distinct  things.  Presentation  is  the  offering  a  right  of  prc- 

derk  to  the  bishop ;  nomination  is  the  offering  of  a  clerk  to  the  patron.  These  «<^ntation  and 

righu  may  exist  in  different  persons  at  the  same  tirae.(9)    Thus,  if  a  person,  ^  °**™*"*  ***"• 
wised  of  an  advowson,  grant  to  A.  and  his  heirs,  that  whenever  the  church 

U>  1  Inst.  3^3.  (b>  (f>)  Pocock  v.  Lincoln  (Bishop  of),  3  B. 

12)  Res   V.    CMester  (Bishop  of\    Skin.  &  B.  27. 

151.      1    Ld.    lUyno.    294.        IteynoUU   v.  (7)  2  Black.  Com.  22. 

BUc,  3  Salk.  25.     Ilogers*  Eccles.  I,aw.  7.  (8)  Shirt  v.  Oirr,  2  Bni.  P.  C.  173.      1 

(3)  Tit.    Tenure,  B.  499.  pi.  1.     20  Vin.  Inst  344.  (a).    Watson's  Clergyman's  I^w, 

Abr.  Tenures,  20a  (b).     1  Inst.  85.  (a).  170. 

M)  Tit  Temmre,  pi.  1.^.                       ^  (9)  Ifare   v.    Bivklc^,    Plowd.    529.       3 

(5)  Tit.  E»€kmi,(A.)y8l6.  pi.  6.  Cruisc'»  Dig.  3. 
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becomes  vacant  he  will  present  to  the  bishop  swch  perfori  m  A.  or  hii  lieiri 
shall  nominate.  This  is  a  g0€ij  graot»  and  Ihc  person  to  i^honn  the  rigbi 
of  nomination  ia  thus  granted,  will  be>  for  most  purpose*,  considered  11 
patron  of  the  church. 

When  the  legal  estate  in  an  advowBon  is  vested  in  trustees,  they  have  iIm! 
right  of  presentation  in  them ;  but  the  right  of  nomination  is  in  the  frstm 
que  irujsL  So  in  the  case  of  a  mortgagee  of  an  advowson,  tJie  mortgagee  ba« 
the  right  of  presentation,  but  the  mortgagor  has  the  right  of  nomination. 
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^'hvre  a  person 
bat  only  a  par- 
ticular i^ate 
in  a  manor 
Tenant  m  tail. 


2.  What  Estate  mat  bb  acquired  in  an  Advowson. 

The  existence  of  an  advowson,  like  that  of  every  other  tncorporeftl 
hereditament,  l>eing  merely  in  idea  and  abstracted  contemplation,  it  is  doC 
capable  of  corporeal  seisin  or  possession;  tlierefore  a  presentation  to  the 
church  is  allowed  to  be  equivalent  to  a  corporeal  seisin  of  land-  But  till 
the  church  becomes  void»  it  is  impossible  to  acquire  anything  more  tliaii 
seisin  in  law  of  an  advowson* 

A  person  may  be  tenant  in  fee  simple  of  an  advowson,  as  well  as  of  a 
piece  of  land ;  In  which  case  he  and  his  heirs  have  a  perpetual  right  of 
presentation. 

It  may  also  be  entailed  within  the  statute  De  ZhniJh  being  ao  herediti* 
ment  annexed  to  land ;  but  an  estate  tail  in  an  advowson  cannot  be  dis» 
conlinued  ;  for  nothing  passes  by  the  graot  of  it,  but  what  the  owner  may 
lawfully  give*  (1) 

An  advowson  may  also  be  limited  to  a  person  for  life  or  years,  in  poa. 
se^ssion^  remainder,  or  reversion  :  and  it  may  be  held  in  joint  tenancy » 
coparcenery,  or  common,  (2) 

An  advowson  is  likewise  subject  to  curtesy  (S\  and  to  dower.  (4) 

Where  a  person  has  only  a  particular  estate  in  a  manoa  to  which  an  ad* 
vowson  is  appendant)  he  can  of  course  only  aliene  the  advowson  for  so  long 
as  his  estate  shall  continue.  (5) 

A  tenant  in  tail  of  a  manor  to  which  an  advowson  was  appeodaal, 
granted  the  next  avoidance  of  the  advowson  and  died;  the  issue  enlered 
on  the  manor,  and  the  grant  was  held  to  be  void.  (6) 

Tenant  in  tail  and  his  son  joined  in  a  grant  of  the  next  avoidance  of  a 
church  ;  the  tenant  in  tail  died  :  —  It  was  adjudged,  that  the  grant  was  vokl 
against  the  son  and  heir  that  joined  in  the  grant,  because  he  had  nothing 
in  the  advowson  at  the  time  of  the  grant,  either  in  possession  or  right« 
or  in  actual  possibility.  (7) 

In  Dymoke  v,  ffobart  (8)  it  appeared  that  Lady  Hobart,  being  tenant 
for  life  of  the  manor  of  Clifton,  to  which  the  advowson  of  the  churcli  of 
Clifton  was  appendant,  sold  the  next  presentation  to  Mr-  D^-moke,  and 
died  before  the  church  became  void:^ — 1 1  was  resolved  tliat  the  sale  was 
void. 


PajieirTATtoK.      Cbcr  (SSr  MAf*}  v.  A^ 
tsodk,  Cro,  Elit.  SS9. 

(5)  Sir  MarmadrnM  mwets  mm,  Hob.  4$. 
Daotrnparft  caut^  8  Ca  M4. 

(6)  BoM^*  T.  Waktr,  1  RoL  Abf.  JC^MH 
(L),84.^pt  1. 

(7)  Sir  MartnadnkM  fTiMT*  ««a%  Uoh.4X 

(A)  I  Bm  Pari  Cm.  106. 


(1)  1    Inat.   3S2.  (h)w    Lt  Out  de  Fimes, 
$  Co,  as.  (b), 

(2)  Gmlip  w.  Extter  (Bitkop  pf),  4  Btng. 
990L 

(3)  1  IBM.  t9L  (a).      Vld*  post,  tit.  Pftt- 

aEHTATIOM. 

(4  >  Dyer,  35-  (  b ),  pi  m,    WWjim'*  C7«^y- 
iVLdir,  89.  I  liut.  37&(sX  f^ii^l»9t,  tit. 
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If  the  patron  of  an  advowson  or  owner  of  el  next  presentation  die  after  What  Erats 

Ticancy,   and   the  advowson  be   held  by  estate  of  inheritaiico,  the  pre-  ^vikeu  ivAti 

ieatation»  if  not  expressly  disposed  of  by  will  or  otherwise,  goes  to  the  Autowson. 

'personal  representative;  and  this  as  well  in  the  case  of  an  ecclesiastical  ,y.  ^     ~ 

corporation  sole,  as  of  a  natural  person.  ( 1 )  or  owner  of  the 

It  is  said  by  Coke  (2)  that  an  advowson  is  assets  to  satisfy  a  warranty ;  ativtjwson  or 

bot  that  an  advowson  in  gross  is  not  extendible  upon  a  writ  of  elegit,  ^j^,,  jj^.,  ^f^^^ 

because  no  annual  value  can  be  set  upon  it.     It  has,  however,  been  de-  vacancy. 

tennined  that  an  advowson  in  gross,  whether  the  proprietor's  interest  be  ^re  Mrjtrf  ir 

kgal  or  equitable,  is  assets  for  payment  of  debts,  and  will  be  directed  to  be  payment  of 

lold  by  the  Court  of  Chancery  for  that  purpose.  (3)  ^^^"^'^^ 

It  may  be  likewise  here  observed,  that  the  right  of  next  presentation,  or  I^f?''^  of  neit 

.,  .  .      »!«/..  r-v  111  .         presenlutum 

Beit  avoidance,  is  assets  m  the  hands  of  the  executor  (4) ;  and  that  the  option  ^^^d  option  are 
of  the  archbishop,  which  is  founded  on  a  grant  made  to  the  archbishop,  assets, 
goes  to  the  personal  representatives  of  the  archbishop,  and  not  to  his 
r.(5) 


But  this  is  to  be  understood  of  prescntative  benefices,  for  in  a  donative  In  a  donatiTe  a 
such  void  turn  descends  to  the  heir.  (6)  d^endT to'tht 

heir. 

3.  How  Advowsons  might  bb  Lost  by  the  Canon  Law.  How  Adtow. 

SONS  MiaBT  SS 

There  are  by  the  canon  law  several  ways  by  which  the  right  of  patron-  Jf*"  by  thk 
age  may  be  lost ;  as,  by  cession,  where  the  patron  confers  his  right  on  the  ^,  .' 

diurch  himself.  the  right  of 

Secondly — PatienHd  reformaUB  ecclesus;  as  where  the  patron  suffers  the  patronage  may 
churchy  without  a  reservation  of  the  right  accruing  to  him,  to  become  a  Cession, 
collegiate  church.  PatientiA 

Thirdly— By  total  ruin  of  the  church,  either  by  an  earthquake,  a  fire,  J^^^*" 
or  any  otherwise.  Ruin  of  the 

Fourthly— When  such  church  shall  be  seized  by  infidels.  church. 

Fifthly — If  the  patron  shall  commit  any  notorious  crime,  for  which  he  in^dels. 
shall  forfeit,  as  a  punishment,  the  right  of  patronage — as  heresy  and  the  like :   Heresy. 
for  heretics  forfeit  all  their  goods  and  estates,  among  which  we  may  reckon   J,e*i[ine  prT-'^ 
a  right  of  patronage.     Upon  an  outlawry  here  in  England,  the  king  pre-  wnts  in  right 
lents  to  a  living  in  the  right  of  the  patron,  if  the  patron  be  outlawed.  (7)       ^  ^^  °"'" 

4u  Mode  by  which  Advowsons  can  and  cannot  be  Alienated.!     ^^ode  bt 

WHICH  Ai>> 

An  advowson  appendant  may  be  aliened  by  any  kind  of  conveyance  that  ^^^^^o"*  c^" 

•11  *  t  1        .     .      .  .  /    X  AND  CAKHOT  ■■ 

Will  transfer  the  manor  to  which  it  is  appendant.  (8)  Alibnatbd. 

An  advowson  in  gross,  being  an  inheritance  incorporeal,  and  not  lying   An  advowKon 
b  manual  occupation,  cannot  pass  by  livery  (9),  but  may  be  granted  by  deed  i"  g«»»  b«ing 

(1)  RamtO  ▼.  Liueoln  (Biikop  o/),  7  B.  7  B.  &  C.  167.  Watson's  Clergyman's  Law, 
&  Cl  13.  Vide  ctiam  Monkoute  ▼.  BentuB,  76.  I  Inst  388.  (a>  77le  Queen,  and 
i  Biag.  49a  Fane,  and  Archbishop  of  Canierburp^i  ea$e, 

(2)  1  Inst.  374.  (b).  4  Leon.  109.     F.  N.  B.  34.  (a). 

(S)  Tom^  ▼.    Bobinaom^  1  Bra  ParL  Cm.  (6)  RepinffUm  ▼.    Tamworth  School  ( Go- 

114.       WeaifaHimg   y.    WegifaiUng,   3    Atk.  ternon  of),  2  Wils.  150. 

4«Q.    S  Cruise's  Dig.  1 1.  (7)  AyliflTe's  Parergon  Juris,  417. 

(4)  Remmea  ▼.  XiMoob  {Bi$hop  of),  7  B.  (8)1  Inst.  307.  (a).  Cambridge  (  ChoM- 
4C  15a   193.  ceOor  of)    ▼.     Walgravr,    Hob,  187.     Long 

(5)  fiatttr  (Z>.  Z>.>  v.  Chapman  {D.I).),  and  Hemming's  ease,  I  Leon.  208. 
AmbL  OS.    RtnweU  t.  Linootm  (^Bishop  of),  (9)  1  Inst  332.  (a),  335.  (b). 
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fither  for  the  inheritance»  or  for  the  right  of  one  or  more  tumt  (I  )^  or  for  m 
many  as  shall  happen  within  a  time  limited.  (2) 

But  this  general  rule  with  regard  to  advowsons  in  gross,  nest  avoidaiiefsii 
and  the  like,  is  to  be  understood  with  this  limitation :  — 

That  it  extends  not  to  ecclesiastical  persons  of  any  kind  or  degree,  wlio 
are  scitied  of  advowsons  in  the  right  of  their  churches ;  nor  to  maslen  and 
fellows  of  coUeges ;  nor  to  guardians  of  hospitals,  who  are  seised  in  right  of 
their  houses;  all  these  being  restraintnl  (.i)  from  making  any  grants  but  of 
things  corporealt  of  which  a  rent  or  annual  pro^t  may  be  had  (4)  ;  mud  of 
that  sort  advowsons  and  next  avoidances,  which  are  incorporeal  and  lie  im 
grant,  cannot  be.  And  therefore  such  granls,  however  confirmed,  are  void 
against  the  successor,  though  they  have  been  adjudged  to  be  good  agaiast 
the  grantors  (as  bishop,  dean,  master,  or  guardian)  during  their  •«• 
limes.  (5) 

A  conveyance  of  a  fourth  part  of  an  advowson  in  1672  is  not  to  W 
deemed  voluntary,  because  the  only  pecuniary  consideration  expressed  di 
the  deed  is  20*. ;  the  court  will  presume  that  20#.  was  the  full  viiiie  of  m 
fourth  part  of  an  advowson  at  that  time.  (6) 

In  Attorney- General  \\  Sitwell  (7)  it  appeared,  that  the  Commissioners  of 
Woods  and  Forests,  having  power,  under  the  statute  57  Geo,  3.  c  9T.»  to 
make  sale  of  any  royalties,  honours,  hundreds,  manors,  lordships,  or  fraii* 
ehises,  **  or  any  righu,  members,  or  appurtenances  thereof,"  belongiog  to 
the  Crown,  within  the  ordering  and  survey  of  the  Exchequer,  contracted 
for  the  sale  of  the  crown  manor  of  E.,  and  all  courts  baron,  courts  leet,  and 
all  tines,  reliefs^  rents,  profits,  waif^,  strays*  deodaiid:«,  and  '^all  other  rightSi 
members,  emoluments,  and  appurtenances  thereunto  belonging:" — It  Wift 
held,  that  this  being  in  effect  a  contract  for  »ale  by  the  Crown,  the  ad* 
vowson  of  E.,  which  was  appendant  to  the  manor,  did  not  pass  under  tJie 
COQtraet,  and  consequently  that  the  purchaser  was  bound  to  take  a  con* 
veyance  of  the  manor  without  the  advowson.  (8) 

A  demise  of  a  manor,  cum  pertinentiis^  for  years^  will  not  pass  an  ad- 
vowson to  the  lessee:  for  a  spiritual  benefice  cannot  be  granted  for  ^mm 
or  at  Will  (9) 

The  grant  of  a  manor  with  all  advowsons,  hc^  thereunto  attached,  doe* 
not  include  an  advowson  once  severed,  though  it  wis  appendant  to  tbe 
manor  300  years  since.  (10) 

By  staL  Prerogativa  Hegis,  17  Edw.  2.  c.  15.,  "When  the  king  ffhtiJk 
or  granteih  (11)  land  or  a  manor  with  the  appurtenances,  without  Ae 


(1)1  ImL  S'19.  (a>  Tkrmkmertm  n 
7h»ry,  Plow  J.  150,  Cntp9  <aaj»,  Cro. 
Etb.    164.     Ehi*    iSir  Wmmm)   v.    Km4 

(2)  Tint  oil  odvowoon  to  gross  cannot 
mm  by  ¥«rb«l  grant,  widt  "A  Bl««k.  Conu 
by  Cbrist.ts]i,  323.  tn  ndf.  And  tJiat  a  prv> 
MoUtioo  of  s  bencfieo  of  lot  in  thv  Kitig'» 
Booki  aught  to  be  iti  writing.  Vuk 
Ra^  ».  Orf^frd  (  Vmipfrtify  of),  2  WiK 
116.     J  lofC  333.  (s>>  535.  (b> 

\J^y  Tbv  ♦  '  -  hs  sUt  1  Elit,  «L  19., 
and  tbe  r  I  a  Kli^,  c.  10.     l^it 

Sivpbm*'  i, ji  .Sututc-s  979.  424. 

{A)  Rert/irrd  { Dtan  nmd  f'h&ptrr  of)  ▼• 
Hwrtfofd  (  diiAop  of  %  Cfu.  YXt%.  44a 


Cro.  £tiz.  :207.  Armigwr  v,  Sarwieh  {^Bmkmf 
of),  ibid.  690.  Gibwn't  Codei.  797.  Rff^ 
ntB  T.  Linevlm  {BiMkap  ^),  7  B.  Jb  C  174. 

(6)  G«4f  V.  B^iier{SiBkep  of),  S  Blaf. 
17!- 

(7)  1  V-  &  C.  559.' 

(ft)  Semblc,  that  if  the  eontraet  bod  tkcei 
between  subject  and  fiubjed*  the  odTowwoi 
would  hATc  posed  ;  although.  «t  the  ttnoa 
of  lh«  contract,  ii  w«»  not  known  by  either 
port  J  to  be  appendant  to  tbe  roonor,  an4 
therelbre  the  mIc  of  it  woa  not  tn  their  oem* 
tcsmpUtion.    Ibid. 

(9)  Com.  Dig.  AA^emom,  C.  I. 

(10)  B^  ^.  ff€rtfotd  {Buk^  «srV  I 
Cofliya*  S^a 

(It)  Givtkvrfnmidk:^Uuiwhgm  hw 
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ixpnu  frntnUon  (1)  in  his  deed  in  writing  of  advowsons  of  churches  when  Modi  bt 
they  fall,  belonging  to  such  manor  or  land,  at  this  day  the  king  reserveth  ^^^^^  ^^ 
to  himself  such  advowsons^  albeit  that  among  other  persons  (2)  it  hath  ^^d  cavxot  bx 
been  observed  otherwise."  AuEifATKD. 

Although  no  one  can  prescribe  against  the  Crown,  the  maxim  being  Ifiaodbe 
mMwrn  tempus  occwrrii  regiy  yet  after  long-continued  enjoyment  a  grant  fT*"      **?  *^* 
from  the  Crown  may  be  presumed.     After  long  continued  exercise  of  a  sot»  to  pass 
right  of  advowson  by  the  prior  of  Stonely,  it  was  held,  that  a  grant  was  to  must  be  ex- 
be  presumed  (3),  for  that  all  should  be  presumed  to  have  been  solemnly  !L     y«^"" 
done^  which  conld  make  the  ancient  i^ppropriation   good,  although  the  of  an  advowson 
original  grant  conld  not  be  found.  (4)  ^iU  ^  P^ 

When  the  question  was  as  to  the  right  of  advowson  of  a  curacy  under  a  l^Tcrown!^ 
deanery,  Ibrmerly  belonging  to  the  collegiate  church  of  Chester-le-Street, 
but  which  came  into  the  hands  of  the  Crown  at  the  dissolution,  and  re- 
mained there  till  16  Jac.  1.,  when  the  deanery  was  granted  away  by  the 
Crown,  with  all  advowsons,  donations,  &c.,  and  no  nomination  or  presen- 
tatioo  by  the  Crown  was  proved  since  that  time,  but  those  claiming  under 
the  grant  had  enjoyed  the  nomination  or  appointment: — The  jury  found, 
nnder  the  direction  of  Lord  Mansfield,  a  grant  of  the  advowson  by  the 
Crown,  subsequent  to  the  grant  of  the  deanery.  (5) 

The  right  of  presenting  to  the  next  avoidance,  or  the  inheritance  of  an  Advowsoiis 
advowson,  may  also  be  devised.    If  a  devise  be  made  of  an  advowson  by  ©f  ju^hbwhOT* 
the  incumbent  of  a  church,  the  inheritance   of  the  advowson  being  in  maybedeTised. 
him,  it  is  good  though  he  die  incumbent ;   for  although  the  will  has  no 
effect  but  by  the  death  of  the  testator,  yet  it  has  an  inception  in  his  life- 
time.    And  so  it  is,  though  he  appoint  by  his  wiH  who  shall  be  presented 
by  the  executors,  or  that  one  executor  shall  present  the  other,  or  devise  that 
bis  executors  shall  grant  the  advowson  to  such  a  man.  (6) 

The  option  of  an  archbishop  may  likewise  be  devised.  (7) 

Bat  by  a  general  devise  of  lands  an  advowson  in  gross  will  not  pass.   By  what  words 
though  by  the  words  tenements  and  hereditaments  it  will,  for  an  advowson  *n^^^o^«<« 
is  an  hereditament  (8);  and  in  Gntly  v.  Exeter  {Bishop  of)  (9)  it  was   ^^^^^^^^ 

devise  of  landa 
an  advowson  in 

rtalantkt  as  in  the  case  of  the  restitu-  son  shall  pass,  for  it  is  parcel  of  the   gross  will  not 

tion  of  a  bishop's  temporalities,  then  manor.    2  Kol.  Abr.  Grttunt$(A,),€l.    pass. 

advowsoos  pass  without  eipress  men-  pi.  7. 

tioB,  or  any  words  equivalent  thereto.  (3)  BedU  v.  Beard,  12  Co.  5.    Vide  etiam 

WkittUr'M  cage,  10  Ca  64.  Eldridge  v.  Knott,  Cowp.  215. 

(1 )  Wttkomt  he  maket  txprtn  mention  :  —  (4)  Ibid. 

Either  by  name,  or  with  the  appurten-  (5)  The  curacy  appeared  to  be  a  benefice 

anccs.  or  as  fully  and  perfectly,  or  in  with  cure  of  souls,  and  the  plaintiff  not 

as  ample  manner  and  form,  or  the  like ;  having  been  licensed :  —  It  was  held  that  he 

wMefa  have  been  adjudged  equivalent  could  not  maintain  an  action  for  money  had 

to  an   cspress  mention,   because  the  and  received  against  an  intruder.    PoweU  v. 

grantee  may  inquire  what  the  appur-  MUhank^  1  T.  R.  399.  n. 
tenaneca  were,  and  in  what  manner  and  (6)  Watson's   Clergyman's  Law,  c.  10. 

§Bam  it  was  held  ;  «id  forasmuch  as  the  Hawkin$  ▼.  Chappel,  \  Atk.  622.     1  Inst. 

aaeertainty  may  be  reduced  to  a  cer-  249.  (a).     Critp's  ca$e,    Cro.    Eliz.    163. 

tainty,  by  inquirv  or  circumstance,  the  Ehia  (Sir  WUiiam)  v.  Fork  (Archbishop  of  ), 

grant  n  good.     IHd.  Hob.  323. 

(2 )  OfAfl-  pertoma :  —  The  law  in  the  case  (  7)  Renndlv,  Lincoln  (  Bishop  of  ),  3  Bing. 
of  a  common  person   is  thus  defined  240.     Ibid,  7  B.  &  C.  167. 

by    Rolle: If   a   man    seised   of  a  (8)  Westfailing  v,  Westfailinff,  S  Mk,  460, 

■laDor,  to  which  an  advowson  is  ap-  Pynchyn  v.  //arri»  (Dr,),  Cro.   Jac.  371. 

pcadaot,  aliens  that    manor    without  Pocoekx.  Lincoln  (Bishop  of ),  SB,  8l  B,  27, 

ayii^  emm  pertinMtiU,  the  ad  vow.  (9)  4  Bing.  29a 
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erpressly  decided  that  an  advowsou  would  pass  under  the  word  **  ietm^ 
menis"  alone. 

Nor  will  an  adv^owson  paaa  in  a  grant  from  the  Crown  without  upecial 
wordd.  (1) 

A  devise  of  an  advowson  to  a  college  is  good  by  way  of  charitable  um^ 
and  that  not  merely  in  equity  by  way  of  appointment  to  useH»  but  also  al 
Jaw ;  for  Stat  43  Eliz.  c*  4.  wais  pro  iattia^  a  repeal  of  the  exception  is 
Stat.  35  Hen.  8.  c.  5.,  and  therefore  a  devise  to  a  college  in  either  of  the 
universities  is  good,  and  will  convey  to  thetn  a  legal  title. 

Fonuerly  a  devise  of  an  advowson  merely,  without  the  addition  of 
worda  of  inheritance,  did  not  pass  more  than  an  estate  for  life  (2) ;  nor 
would  the  words  **  perpetual"  advowson  convey  the  devise  further,  or  make 
it  enure  beyond  an  estate  for  life^  (3)  But  by  stat  7  GuL  4.  and  1  VicL 
c26*&Lit  is  provided,  that  the  words*' real  estate**  shall  include  a«i- 
vowsons.  And  by  s.  28.  it  is  enacted,  that  a  devise  of  real  estate  withool 
any  words  of  limitation  shall  be  held  to  pass  the  fee  simple,  or  other  whole 
estate,  which  the  testator  had  power  to  dispose  of  by  will,  unless  a  con* 
trary  intention  shall  appear  by  the  wilL 

Advowsona  in  gross  are  descendible,  as  well  as  advowsons  appendant ; 
and  before  staL  3  &  4  GuL  4.  c,  lOG.f  the  maxim  of  possessio  Jrairu  de 
foodo  simplici  faeii  sororem  etie  haredem  might  affect  such  deaeent ;  ao 
that,  there  being  a  sister  of  the  whole,  and  a  brother  of  the  half  blood  of 
a  brother  deceased  without  leaving  issue,  an  advowson  in  gross  would  have 
descendedf  not  to  the  sister  of  the  whole,  but  to  the  brother  of  the  half 
blood,  unless  the  deceased  had  presented  to  it  in  his  lifetime^  (4) 

If  the  incumbent  of  a  church  be  alao  aeiaed  in  fee  of  the  advowson  of  the 
same  church,  and  die,  his  heir^  not  his  executor,  shall  present ;  for  althaugk 
the  advowson  does  not  descend  to  the  heir  till  after  the  death  of  the  aiicest4if!« 
and  by  his  death  the  church  ia  become  void,  so  that  the  avoidaaoa  may  be 
said  in  this  case  to  be  severed  from  the  advowson  before  it  descend  to  the 
heir,  and  to  be  vested  in  the  executor,  yet  both  the  avoidance  and  decent 
to  the  heir  happening  at  the  same  instant,  the  title  of  the  heir  shall  be  pre- 
ferred as  the  more  ancient  and  worthy.  (5) 

By  Stat,  5  &  6  GuL  4.  c  76,  a.  139- (6),  and  stat*  6  &  7  GuL  4.  c  77. 
8.  26.(7),  in  cases  where  municipal  corporations  are  seised  in  tJieir  cof^ 
porate  capacity  of  advowsons,  &c.,  the  same  are  to  be  sold  as  the  ecdea- 
astical  commissioners  may  direct 

And  by  stat  1  &  2  VicL  c  3L(8),  the  right  to  nominate  priests  for  Ibe 
performance  and  administration  of  ecclesiastical  duties  and  righta  vested  la 
municipal  corporations  can  be  sold-  (9) 

Though  a  right  of  granting  be  absolute  and  indisputable,  yet  a  graat 
cannot  be  made  by  a  common  person,  whilst  the  church  b  void,  so  as  to  be 


(1)  Ondmd^  {CkaMtBar  of)  ▼.  Wal^ 
jrvwffc,  Hob.  127,  St.  John  v.  WiwchuUr 
{Bi^  of\  2  Black  (Sir  W.),  93a 

(9)  BHo<k  V,  Uftceim  (Bishop  of),  3  B. 

&  Bwirr. 

(9)  Ibirt  Doe  er  tkm.  Cndt^/Uld  v. 
iWfw,  I  Pricey  i\5X 

(4>  J  Umt,  I.S.  (by  Ratetijfi  ra#c.  3 
Cow  41,  (bX     Wataon*!  Clergyman  t  Law, 


(5)  WatMMi^aergjiiMaV  L«v.72.  Amm 
3  Leon.  47.  ffi^w,  Wmekt$0a^iBuk*mtf% 
3Lrr.  47.  ^^ 

(6)  Stephens*  EceWwartieal  Siasyl«a» 
1663. 

(7)  Ibid.  1724. 

(8)  Ibid.  1933< 

(9)  WiJliain  IV.  grxnt^  a  charier  lo  tki 
Avtrooomical   Societj  of  IxHtdon*   ma^i^f 

corparmiion,   and    gifting    tlMMi   a 
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entitled  thereby  to  such  void  turn.  For  however  the  avoidance  that  shall 
happen  next  after,  or  the  inheritance  of  the  advowson,  may  be  granted 
when  the  church  is  void,  the  void  turn  itself  (being  a  mere  spiritual  thing 
and  annexed  to  the  person  of  the  patron)  is  not  grantable :  it  is,  at  that 
time,  a  thing  in  power  and  authority  —  a  thing  in  action  and  eifect — the 
eiecution  of  the  advowson  and  not  the  advowson.  (1) 
A  recusant  cannot  grant  an  advowson.  (2) 


MODK  BY 
WHICH  Ad- 
VOWSOMS  CAM 
AND  CAKVOT  ■ 

Alixnated. 


the  church  u 
void. 

Incapacities  of 
recusants. 


.5.  Limitation  of  Actions  or  Suits. 

By  stat.  S  &  4  Gul.  4.  c.  27.  s.  33.  (3)  no  patron  of  an  advowson  can 
recover  it,  either  at  law  or  equity,  **  after  the  expiration  of  100  years  from 
the  time  at  which  a  cleric  shall  have  obtained  possession  (4)  of  such  benefice 
idversely  to  the  right  of  presentation  or  gift  of  ^uch  person,  or  of  some 
person  through  whom  he  claims,  or  of  some  person  entitled  to  some  pre- 
ceding estate  or  interest  (5),  or  undivided  share  (6),  or  alternate  right  of 
presentation  (7)i  or  gifl,  held  or  derived  under  the  same  title.** 


Limitation  of 
Actions  oa 

So  ITS. 

Sut.S&4GuL 
4.C27.  S.S3. 
No  advowson 
to  be  recovered 
after  100  jeara. 


6.  Form  of  thb  Grant  of  an  Advowson. 

The  foUowitag  is  the  form  of  the  grant  of  an  advowson : — 

TkU  mdeniure^  made  the day  of ^  1847,  between  A.B.  of^ 


Foax  or  mi 
GaAMT  or 
AN  Adtowsov. 


eaipacirf,  notwithstanding  the  Statutes  of 
Sfortmaiiia  **to  take,  purchase,  posaejis, 
hoML  and  epjoy  to  them  and  their  succes- 
aon,  a  ball,  or  college,  and  any  messuages, 
Inds,  tenements,  or  henditamenU  whatw- 
crer,  the  yearly  value  of  which  (indiidini; 
the  said  hidl,  or  college)  shall  not  exceed  in 
the  whole  the  sum  of  two  thousand  pounds, 
computing  the  same  respectively  at  the 
rack  rent,  which  might  have  been  had  or 
gotten  for  the  same  respectively,  at  the  time 
of  the  purchase  or  acquisition  thereof** 

An  advowson  having  been  given  to  the 
society,  a  question  arose,  whether  it  could 
have  been  mtended  to  authorise  the  cor  po- 
rtion to  bold  advowsons  under  the  general 
doeription  of  hereditaments,  not  exceeding 
a  given  annual  value  according  to  the  rack 
mt,  such  being  a  species  olf  property  to 
vbich  the  limitation  by  reference  to  an- 
nul Talnc  was  inapplicable ;  but  it  was 
■i^irid  :  —  That  the  capacity  of  the  cor- 
pofation  catended  to  all  kinds  of  hcredita- 
■ents.  and  the  limitation  was  restricted  to 
■BBoal  value  at  raek  rent ;  and  that  the  ca* 
pKity  w«s  sufficient  unless  the  restriction 
was  fband  to  apply,  and  it  did  nou  With 
iBpccf  to  the  objection  that  the  capacity 
cBuld  not  apply  because  the  restriction  did 
■ot,  it  waa  untenable  in  law,  as  it  was  con- 
trary to  the  words  of  the  charter,  and  un- 
in  fi^t,  as  an  advowson  might  Im; 
for  years  for  an  annual  payment, 


and  in  case  of  an  advowson  appurtenant  to 
manors,  the  advowson  would  form  an  ingre- 
dient in  calculating  the  value  of  the  rack 
rent  of  the  manor. 

(I)  It  has  likewise  been  said  that  if  two 
have  a  grant  of  the  next  avoidance,  and  are 
released  all  right  and  title  to  the  other, 
while  the  church  is  void,  such  release  for 
the  same  reason  is  void.  But  this  is  to 
l>c  understood  of  common  persons  only, 
and  not  of  the  king,  whose  grant  of  a  void 
term  hath  been  adjudged  to  be  good.  Gib- 
S4m*s  Codex,  758.  Watson*s  Clergyman's 
I-4IW,  89.  But  in  Lincoln  (JBi$hop  of)  v. 
Wolfortlan^  3  Burr.  1504.,  the  reason  as- 
signed why  a  grant  of  a  fallen  presenUtion 
is  not  good  is  that  it  is  for  public  utility, 
and  the  better  to  guard  agaitist  simony, 
that  a  voidable  benefice  can  only  be  sold. 

(2)  Vide  Stephens*  Ecclesiastical  Sututes, 
528.  531. 

(3)  Ibid.  1523. 

(4)  Greenes  ca$e,  6  Co.  29. 

(5)  1  Inst.  S22.  (b). 

(G)  As  of  joint  tenants,  WilMmf,  Kirk- 
•haw,  7  Bro.  Pari.  Caa.  296. ;  or  tenants  in 
common,  2  Kol.  Abr.  /VeaenAaeiU  (K), 
372.    ■ 

(7)  As  in  coparceners,  stat  Westm.  2. 
c.  5.  Bro.  Abr.  Quart  ImpetUt,  pL  118. 
2  llol.  Abr.  Presentment  (I),  346.  Barker 
V.  LoHthn  {Bishop  of),  1  Hen.  "^Uck.  412. 


QUAWT  or  AM 


county 

county  of 1  GaiilemaHt  of  ihe  other  fmrl^   Witnctistthy  ikai  in  tfjn 

aiion  of  the  $um  of  £ of  lawful  money  current  in  the  Vuiied  Kingdom 

io  the  $aid  A.  0.  tit  hand  well  and  traty  paid  by  the  said  C*  D.  tU  or  imwm* 
diattly  before  the  e3e$euihm  of  these  presents^  ilte  rtetipi  of  which  mid  nam  ef 

£ he  the  said  A.  B.  doth  hereby  achmmded^,  and  of  and  from  iht  mm^ 

and  every  part  thereof  doth  hereby  aequU,  rdease,  and  for  tifer  di$chm%f9  ihg 
said  C,  D.,  his  heirs,  execuiort,  administraiors  and  assigns,  a$ui  every  of 
ihem,  he  the  said  A.  B,  hath  giten  and  granted^  and  by  these  presents  doth 
yirt  and  grants  unto  the  said  C.  D.,  his  heirs  mid  assigns^  all  that  the 
adtotesonf  donation,  free  dufjiosition,  jterpetual patronage,  and  right  of  i 
sen  tat  ion  of  and  to  the  rectory  and  parish  church  o/\S.  in  the  county  of ' 
and  all  the  UtaUf  rights  title,  interest,  property,  claim,  and  demand  what- 
soever ^  Imth  at  late  and  in  equity,  of  him  the  said  A.  B.  of,  in,  and  to  the 
same  premises^  and  every  or  arty  part  thereof  to  hare  and  to  hold  the  said 
advowson,  donation,  disposition,  patrottage,  and  right,  or  hereditaments^  and 
all  and  singular  other  the  premises  herdnhefiffe  granted,  or  intended  so  to  he, 
unto  the  said  C>  D,,  his  heirs  and  asstgns,  to  the  use  of  the  mid  C  D„  his 
heirs  and  assigns,  for  ever:  A  fid  the  said  A,  B*  doth  hereby  for  himself  his 
heirs,  ejrerutors,  and  administrators,  covenant,  promise,  and  agree  with  assd 
to  the  said  C.  D.,  his  heirs  and  assigns^  that  for  and  notwithstanding  at^ 
act,  dtedy  matter ^  or  thing  tchat soever  by  him  the  said  A.  B,  done^  committ^ 
made,  or  executed^  or  htowingly  or  mUingly  suffered  to  the  contrary,  he  lAf 
said  A.  B.  at  the  time  if  the  execution  qftliese  presents  is  lawfully,  rightfully, 
and  absolutely  seised  of  and  in,  or  well  and  suffieientig  entaiM  to  ths  sttid 
advowson,  donation,  disposition,  patronage,  right,  hereditaments,  and  alktt 
premises  hereinbefore  granted^  or  intended  so  to  be,  for  a  good,  sure^  perfs^ 
absolute,  and  indefeasible  estate  of  infteritance  in  fee  simple,  without  eray 
manner  of  condition,  use,  truH^  ptnoer  of  revocation,  equity  of  redemption^ 
rmmndst,  or  UmOation  t^  anjt  tt*8  or  usUf  or  other  restraint^  camss^  maUmk 
or  Amg  %0hatsoewer  to  alter,  diange,  defeat^  incumber,  revoke,  or  make  vtrid 
the  samsf  And  that  for  and  notwitlistanding  any  such  act,  deed,  matter,  nr 
thing  whatsoever  as  aforesaid,  he  the  said  A.  B.  now  hath  in  himmff  good 
right,  full  power,  and  lawful  atul  absolute  authority  to  grant  andaostv^  tkn 
said  tsihtntmm,  domaiionf  disposition,  patronage,  rights  hereditaments, 
tfther  premises  hereinbefore  granted,  or  intended  so  to  be,  unto  and  to  ths  i 
of  tlie  said  C.  \},,  his  heirs  and  assigns,  in  manner  aforesaid^ 
the  true  intefit  and  meaning  of  these  presents;  And  that  it  shall  be  lawful  J 
^  said  CD*,  his  heirs  assd assigns,  from  time  to  time  and  at  all  timet 4 
aftrr  peaeeahly  and  quietly  to  have,  hold,  and  enjoy  the  said 
donation,  disposition,  patronage,  right,  hereditaments,  and  other 
hereinlnfore  granted,  or  intended  so  to  be^  and  io  present  to  lAe  said  \ 
and  fKirish  church  when  and  so  often  as  the  same  shall  henceforth  become 
vacant,  without  any  the  lawful  let,  suit,  trouble,  denial^  interruption^  cimm, 
or  dsmtmd  whatsoever  of  or  by  him  tlie  said  A.  B.  or  his  heirs,  or  ef  ofrhtf 
any  other  person  or  persons  laufuUy  claiming,  or  to  claim,  by,  froms^ 
under,  or  in  trust  for  him  or  thtm,  or  any  of  them  ;  And  that  free  and  i 
andfreety  and  clearly,  and  absolutely  acquittetl,  cjt:oncraied,  released,  andjii 
mmr  diseharged,  or  otherwise  by  him  the  said  A.  B.,  his  heirs,  eneeutors, 
adsmmistraiorSf  well  and  sufficiently  naved,  defended,  hepi  harmkss^  assd  in* 
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demmified  ofi  froMf  and  apainsi  all  and  all  manner  of  former  and  other  ^!^^^  ^'  '"* 
tiikst  iroubUsj  charges^  debiSy  and  incumbrances  whatsoevery  either   Advowson. 


«J^«ady  kady  madcj  executed,  oecasionedj  or  suffered^  or  hereafter  to  he  hady 
wudCf  executad,  occasioned  or  suffered  by  him  the  said  A.  B.  or  his  heirsy  or 
uty  person  or  persons  lawfully  claiming  or  to  claim  bt/yfromy  or  under,  or  in 
trust  far  him  or  themy  or  any  of  them;  And  further,  that  he  the  said  A.  B. 
end  his  heirs,  and  all  and  every  other  persons  and  person  having  or  claim- 
hsgy  or  who  shall  or  may  have  or  claim  any  estate,  right,  title,  interest,  claim, 
ST  deimamd  whatsoever,  either  at  law  or  in  equity,  of,  iti,  or  to  the  said 
advomsonf  donation,  disposition,  patronage,  right,  hereditaments,  and  other 
premises  hereinbefore  granted,  or  intended  so  to  be,  or  any  part  thereof,  by, 
from,  or  under,  or  in  trust  for  him  the  said  A.  B.,  or  his  heirs,  or  any  of 
lArw,  shall  and  will  from  time  to  time  and  at  all  times  herecflter,  at  t/te 
request  emd  costs  of  the  said  C.  D.»  his  heirs  or  assigns,  do  make  and  execute, 
or  cause  and  procure  to  be  done,  made,  and  executed,  all  and  every  such 
fusAer  and  other  acts,  deeds,  grants,  conveyances,  and  assurances  in  the  law 
whatsoever,  for  the  further,  better,  and  more  perfectly  and  cdfsolutely  grant- 
img,  conveying,  and  assuring  of  the  said  advowson,  donation,  disposition, 
patrouage,  right,  hereditaments,  and  other  premises  hereinbefore  granted,  or 
intended  so  to  be,  and  every  part  thereof,  unto  and  to  the  use  of  the  said  C.  D., 
kis  heirs  and  assigns,  as  by  the  said  C.  D.,  his  heirs  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  be  reasonably  devised,  or  advised,  and 
required^  In  witness  whereof  the  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written.  (1) 


ALTARAGE. 

Altarage  comprehends  not  only  the  offerings  made  upon  the  altar,  but 
abo  the  profit  which  accrues  to  the  priest  by  reason  of  the  altar,  obventio 
altaris,(2) 

In  Turner  v.  Andrews  (S)  it  was  held,  that  the  word  altaragium  included 
tithes  of  wool,  lambs,  colts,  calves,  pigs,  goslings,  chickens,  butter,  cheese, 
hemp,  flax,  honey,  fruits,  herbs^  and  such  other  small  tithes,  with  offerings, 
u  shall  be  due  within  the  particular  parish. 

And  in  Franhlyn  ▼.  the  Master  and  Brethren  of  St.  Cross  (^)  it  was 
determined,  that  the  word  altaragium  may  be  supported  by  usage,  but  not 
oCherwiM^  to  extend  to  small  tithes,  as  the  customary  and  voluntary  offer- 
ippatthe  altar.  (5) 

John  de  Athon  in  his  Gloss,  upon  cardinal  Otho*s  Constitutions,  describing 
tke  Proventus  ex  Altari,  says,  that  they  are  offerings  either  in  bread  or  in 
aKniej,or  consbting  in  other  minute  oblations,  vulgarly  called  altaragium  (6), 
which  word  extends  itself  also  to  all  things  pertaining  to  the  altar,  and  rc- 
hting  to  the  ornaments  thereof,  which  were  by  the  canons  and  constitutions 

(1)  The  above  fonn  hsi  been  communl-  (5)  Vide  ctiam  BKneo  y.  Barkgdale,  Cro. 

ate4  to  me  by  my  learaed  fKeod,  Mr.       Eliz.  578. 


(6)    Con$t,     Otiio,    cap,     Aaulitu.     verb. 
(2)'Godolphin*s  Repertorium,  339.  Proventut,  Ghus.,  cit  Godo1pbin*s  Uepcrto- 

(3)  Eieh.  M.  81  Elii.  rium,  340. 

(4)  Buab.  79. 


of  king  Edgar,  AUaragt,  an,  967,  to  be  mnndimma  et  npprime  tomeinmaiA^  1 ) 
But  this  caoDot  refer  property  to  the  word  altaragium  otherwue  than  id  j 
largoj  for  by  the  genuine  signitication  thereof  is  meant  only  the  oil 
oblattoDSj  and  profits  of  the  a]tar»  nut  the  ornameuta  thereof.(2) 


APPEAL. 

1.  Gekerally,  pp.  15,  16. 

Orfy in  ofapptaU  to  Home —  SUttuU$  rthiinjf  to  appeah^  Wka  earn  or 

2.  What  are  appxaiable  an0  kok^appealable  Grikvakces,  pp.  !*• 

GcirnALLT  —  Whether  the  matter  appealed  o^tiif  amtmmiM  to  an  appeal  fitem  a  dejbuiim 
temUmee^Nom^ppealabU  grievameet  - —  Rwfmtal  by  a  jmdp*  to  rtsciud  «n  order  u  tt  motile 
wsm^apipeaXaUA .     R^mal  Ay  ajuct^  to  permit  mtnesseM  to  be  examineiL 

S,  When  an  Appeal  lies  under  Stat,  I  &  2  Vict*  c.  106.,  pp*  IB — 30^ 

To  archbUhop  of  CoHterbmry  agaitut  biihop*»  rtfmMot  to  yra$tt  inetituiiom  or  Ueemm  iu  #m- 
mgfuemee  of  mam^^aeqwiintanct  with  the  H^eUh  lam^iiayt —  To  arekhUhop  offomel  AudUp^t 
imtep  to  if^tmUteni  t&  rttidt  on  the  laryer  of  two  paruha  ^—  jiff€unet  hii^ff^g  rtfueei  it 
graid  UetnM  for  nom^rteidenct -^  A gaiiut  rtvocaikm  of  lieenM  for  mam^rtvidmm 
ytpainet  tequeetroiiotii  of  a  hmejfice  hf  the  hiAop  on  iueowU  of  the  mom^rtmdatte  nf  m- 
cmifcwil  ^—  Against  t^MeatrtUian  isewtd  where  inctimbeni  ha*  returned  to  mkkmem  pmr* 
mtgtt  to  wumition  or  order  and  again  abtemted  himself —  Againet  oppmMrmwi  ^  emrtM 
kfhiekop  im  Mam  where  dmtg  ie  inadetptatrly  performed  -^  Againet  hiehagfe  appeiaimm^ 
^  iiMfrtimf  evraft  m  targe  beneJicfa—Against  bUhop*e  appointment  of  a  moemdemmtta 

p'«  ftfkaal  to  permit  diemieeat  ofcnmie  —  Non-appeal firvm  tkedoeiammef 


Ae  hiehop  im  eatee  ofdiepnte  between  a  non-reaidtnt  inetmtbemt  and  the  etipendiarf  iimi^ 
rapecting  the  amonnt  of»alary  —  Against  bishop' t  revocation  ofemrai^i  Ueenee  '^Mode 
of  appealing  to  the  archbishop  of  the  protnnce, 

4w  Within  what  Time  an  Appeal  must  be  made,  pp.20 — 22. 

Period  assigned  by  the  common  lam,  and  Iry  ttat  34  Hen,  8.  c,  1 3,  t.  7 Jmdgmtemi  ef 

Sir  John  NichoU  in.  Sehtdtes  t>,  Hodgson  «—  Whence  eomptUation  of  time  ie  tobe  made  ftwm 
an  act  done  —  Time  of  appealing  under  wtat,  3^4  Gnl»  4.  r.  41 .  #.  9a  —  Appeal  m^ 
be  dismissed  if  it  be  not  prosecuted  within  the  tinm  Umited  by  law, 

S.  Appeals  to  the  Privy  Council  under  Stat.  2  &  S  Gul»  4.  c.  9i, 

—Stat.  3  &  4  Gul.  4.  c.  41 Stat.  6  &  7  Vict,  c.38 Stat* 

7  &  8  Vict.  c.  69.,  pp.  22—27. 

GtWKKALLT  —  AU  appeals  from  sentence  ofanyjudge^  %r.  tobe  referred  by  the  Ormgmiodk 
jndieial  eommittee  to  report  thereon  —  Evidence  may  be  taken  vtoa  voce  or  t^m  wHUm 
dtpmiiicmt  Committee  may  order  any  particnlar  witnesses  to  be  eraminadf  and  ranlf  anMi 
firm  kmmng — 3idy  direct  an  ieeme  to  try  any  fact — May^  in  certain  r  ti  n,  (HnfidtpntSfiwm 
§0  be  roadatthetriaJtjfthe  istme^^Maywmkeemekordertae  tothemimissianofemAmaem 
arm  made  by  the  Court  of  Chancery — And  m^  dirtet  mem  trials  ofissuts— Casts  to  he  mike 
4£#eii*igii  of  the  comnuttee  —  Deereea  to  he  enrolled  —  Attendance  of  mfitn^te*  and^^ 
dm/Urn  of  patera  may  be  compelled  by  twbpcena  —  Powers  ef  the  jtsdieial  eo^mittm  mad 
ika^  mimiatee  in  reepeet  to  appeals  from  Eeelesiustieal  and  Admiralty  Comrte — Mdami^ 
ef  easidatiing  appeab  before  the  jeuM&al  eonumittee  -^  Pimishimg  contempts^  eoi^pdfi^ 
tppearaatees^  enforcing  judgments^  ^  in  causes  of  appeal — Orders^fc^may  be  enfretei 
by  seqnestratipn  rtgainst  certain  persons  pramonnced  eontuMoctous  and  in  **t*— pf  — 
Inhibitions  to  be  in  the  name  of  the  soterm^t^^^^AU  appeals  from  Ecctesiastieal  ComeU  amy 
he  referred  to  the  jmdkitU  eommiUee  by  an  order  in  conncil  —  Jmdieial  oammeitm  m^ 
t  ta  make  rnke,  ^c  respecting  practice  and  mode  ofproceedSoff  ma  wppntdi,  fc 


e.  Appeals  under  Stat,  3  41c  4  Vict.  c.  86.  and  Stat.  24  H«ii.  S. 
c.  12.,  pp.  27—29- 

Siihop  mtry  send  the  cause  to  the  court  of  appeal  of  the  prooincet  and  judge  of  tke  cnwt 

may  make  orders  for  eepediting  such  suita^  No  appeal  from  intertoeutory  decree Wk^ 

appeals  may  be  —  Arthlnshopa  and  bisk^s,  anembera  of  the  privy  eoanaO^  to  be  i 
af  thejuslicial  committee  on  aU  appeals. 


(1)  Cam,4^.  CMAt  Reg.  i  Vetertimo  MS. 
Cadke  Satonieoi  CeOeg,  Corp.  Chrieti. 
Casekekrig. 


(9)  GoddpbinV  Reprrioriutn^  3401 


APPEAL. 
IvHrBtTioK,  pp.  29—32. 

9rimmjf>mmi9d  d*rimg  pendencjf  0/  apptai,  to  $eay  the  crtmHom  of  thf  temtenet  0/  the 

I  **-^*'Tr  *""^  —  ^**  yrievanea   the  cause  of  opptai  »fu}uld  appear  on   the  face  of  the 

yi^^^^^^—i'^ft^f^ctt  on  apiital —  No  inhibition  can  ixtue  without   the  Mubacription  of 

«•  n^Bmtt — Jmikfmeni  of  Sir  Jnhn  NichoU   m    Herbert  v.  Herbert — /«  appeala  th€ 

QMfft  «««  nttrmmed  till  an  imhibitton  i»  tcrved —  Riffht  to  begin. 

Attkmtat9^  p,  33, 

i^^*^  —  *^*  appeittmi  mi  ft  At  campdttd  to  proceied  in  Ati  ca«4#  ofappetd Comnefor 

pvc«Hit^  tie  Tt^ocaiion  of  ottemtatM, 

9.  Appsai.  wheh  remitted  to  the  Court  bklow,  p.  34-* 

i^yb<  0f  «a  Ojpp^  iP*CT  Ttrnmed—Judgmmt  of  Sir  Jo/in  Niehoii  in  Bl^h  ©.  StgtL 

ICi  Stamp  ok  Appeals,  pp,  34-.  35. 
II.  Sealing  Appeals,  p.  ^* 
CosTi,  pp,  35,  36. 

L  Generally.  Gik«*ixt. 

)l\  of  jippcal  is  liiglily  favoureil  anrl  held  sacred  undfr  all  systems 

Jeuce ;  but,  as  obe^erved  by  Sir  John  NieboIl»  in  Herbert  v.  Iler^ 

l{\%  ^Mcred  a$  the  right  of  appeal,  a»d  comfortable  as  the  rale  is,  to  all 

luiviDg  to  exercise  jurisdiction,  tbe  law  takes  care  it  shall  not  injure 

*  llie  jurbdictioD  or  the  suitor." 

Afl  appettl  is  a  pro  vocation  from  an  inferior  to  a  superior  jud^e,  where- 

Vy  dbe  jixrisdictioD  of  the  inferior  judge  is  for  a  while  suspended  as  to  the 

OBM  froiD  which  such  appeal  is  made,  the  cognisance  of  it  having  been 

tmifeited  to  the  superior  judge. 

It  ii  Ud  down  in  the  books  of  civil  and  canon  law,  that  an  appeal,  as 
vill  i§«  judicial  process^  derives  its  origin  from  the  law  of  nations. 
Tbere  were  no  appeals  to  the  pope  out  of  England  before  the  reign  of  Origin  or 
Stephen,  when  they  were  introduced   by  Henry  de  Blois,  bishop   of  ^P^*^**<* 
r,  the  pope's  legate.   Not  but  attempts  had  been  made  before  that 
carry  appeals  to  Rome,  though  they  were  vigorously  withstood  by 
inataoti,  as  appears  by  the  complaint  of  the  pope  in  the  reign  of  Henry  L, 
Alttlie  ktog  would  suffer  no  appeals  to  be  made  to  him;  and  before  that, 
MdierelgQ  of  William  Eufus,  the  bishops  and  barons  told  Anselrn^  who 
fM  auempting  it,  that  it  was  a  thing  unheard  of,  for  any  one  to  go  to  Rome, 
Alt  ii^  bj  way  of  appeal,  without  the  king's  leave.     And  though  tliis  point 
m  jialded  in  the  reign  of  king  Stephen,  yet  his  successor,  Henry  IL,  rc- 
■Bi0d  aod  maintained  it,  as  appears  by  the  Constitutions  of  Clarendon, 
vlieli  prov^ide  for  the  course  of  appeals  within  the  realm,  so  as  that  further 
|HlniM  be  not  made   without  the  king*s  assent.  (2) 

And  afterwards,  in  the  parliament  of  Northampton,  the  Constitutions  of 
Ghfifidoo  were  renewed ;  and  in  the  reigns  of  Richard  I.  and  king  John 
vm  eonplaiDta  were  made  of  the  little  regard  paid  to  those  appeals ;  for 
whleh  alaa  divers  persons  were  imprisoned  in  the  reigns  of  Edwards  1.  11., 
aa4IIL(S> 
NeverlMeea  appeals  to  Rome  existed  until  the  reign  of  Henry  YIIL, 


(1)1  PA  444. 

{%\  1^  fotlowiBf  extract  firt>m  a  writ  io 
hm  l«gi«lcr,  fbl,  89.,  cstAbluhes  that  thU 
mmn  might  be  «ithb«)il»  uid  the  «pp««Is 


prohibited;  *'De  securitate  inircnienflft quod 
se  noti  divertiit  altquis  vcriui  partes  ezternaa 
tine  lic«iitia  rcgii."' 

(3)  Gibs<jn*a  Codex,  84.    4  Tn«L  341, 


APPEAL. 


OwiftAt.LT. 

Slat  24  Hen.  t». 
,  7»anda. 


I  log  to  ft|vpeati. 


Who  cmn^  or 
cannol  ippedL 


Vwfcf  of  right 
of  appeal. 


>  Agmmst  wbam 


whea  they    were   finally   abcilished  by   stat  24  Heiu  8.  c.  12*,   and    lait* 
25  Hen.  8- c  19.(1) 

Stat,  24  Hen.  a  e.  1 2.  ss. .';,  6,  7»  and  8.^  directs  that,  in  future,  appeali  *baU 
be: — If  the  cause  be  commenced  to  the  court  of  the  archdeaeao  or  hk 
commissary,  then  to  the  bishop  diocesan  of  the  »ee- 

If  the  eauise  be  commenced  before  the  bijjhop  or  his  conimiMaiy»  iben* 
within  fifleeo  days  of  judgment  or  sentence,  to  the  archbishop  of  the  pro- 
vince^ there  to  be  finally  decided  without  appeal. 

If  the  cause  be  commenced  before  the  archdeacon  of  any  archbiahop  of 
his  commUsary,  then,  within  fifteen  daya  of  judgment,  to  the  Court  of  Arehei 
or  audience  of  the  said  archbishop ;  and  from  the  said  Court  of  Arcbei« 
within  fifteen  days  of  the  judgment,  to  the  archbishop  of  the  &aid  province^ 
there  to  be  finally  determined. 

If  the  cause  be  commenced  before  the  archbishop,  then  the  tame  fihaU  bf 
him  be  definitively  determined^  without  any  other  appeal. 

The  principal  statutes  relating  to  appeals  are,  stat.  24  Hen.  8,  c.  lit; 
sUt  2^3  GuL  4.  c.  92. ;  stat,  3  &  4  GuL  4.  c.  41.;  stat  I  &  2  Vict.  c.  106*; 
Rtat.  3  &  4  Vict.  c.  86. ;  stat.  6  &  7  Vict  c.  38, ;  and  stat  7  i'  8  Vict  c,  69.(2) 

Aa  appe^  can  be  prosecuted  in  forjfid  pauperitt  {S)  i  and  in  Taylor  r* 
Mortte  (4)  it  was  held,  that  a  respondent  might  be  admitted  aa  a  pauper  is 
the  Court  of  Appeal,  and  that  the  Court  would  look  at  his  facutHtM  wl 
the  time  of  bis  application^  and  not  at  what  he  may  have  been  pooietnA  0f 
at  a  former  time*  (5) 

Where  a  party  denies  the  jurisdietioD,  he  will  not  be  allowed  in  tlio 
principal  cause,  in  which  he  has  never  appeared,  to  appeal  from  a  step  In 
that  caui^e.  (6) 

If  a  party  do  acts  in  furtherance  of  a  seotencet  he  bars  his  right  of 
appeal.  (7) 

But  a  protect  against  an  appeal,  on  the  ground  that  a  party,  by  brin^ig 
ID  an  eicceptive  allegation,  subject,  a^  alleged,  to  a  condition  that  the  vaca- 
tion as  tu  the  admission  should  be  reserved  to  the  hearing  of  the  cause,  had 
pereinpted  his  right  of  appeal,  was,  in  Wargeni  v.  I/ollings{H),  ovrr-mled. 

Praying  a  judge  to  rescind  any  order  perempts  an  after  appeal  from  thai 
order.  (9) 

And  if  a  defendant  acquiesce  in  the  admission  of  the  articles,  by  com* 
plying  with  the  assignation  of  the  Court  in  giving  a  negative  issuct  sudl 
acqiuesceoce  will  perempt  an  after  appeal.  (10) 

Qo  the  refusal  of  a  monition  against  district  churchwardens  to  join  t^ 
fnmh  churchwardens  in  making  a  rate,  the  district  churchwardens,  thougli 
00  parties  to  the  suit  below  or  to  the  decree  complained  of,  mayt  ootwit^ 
ttawdiog  the  formal  words  of  the  inhibition,  be  made  the  only  respofulfiitf 
in  aa  appeal ;  and  the  refusal  of  such  monition,  being  a  case  within  the  tbinl 
•leeptioti  of  the  Statute  of  Citations,  authorises  the  dtiqg  the  parties  out  of 
|iiiirdtofOte.(n) 


(I)  Vidt  Sl<fb«ns*  £eelcuut»caL  Suiutes, 
145    15a 

<2)  Ibia,  1497.  U»5.  1836.  1989.  2208. 
and  984a 

(3)  maud  T.  Lamb,  2  1.  &  W.  409. 

(4>3Hagg.  179. 

(5)  Vkit  st»iii  GrimUt  t,  Grindaii,  4 
Hugg.  I. 


(6)  Htfh«rt  T.  i/«r6<ff,  2  PWt  447. 
{7}  Uofd  amd  Chr*€  w,  ^eh,  S 
48^* 

(B)  4  rbid.  24^ 

(9>  cwy  T.  Gny,  8  Add  rm. 
(lo)  SdhdU9  T.  thdftm  1  Add.  loa 

74T. 


Z  H  iiAT  ABE  Appealable  and  Non*appkalable  Grievances,  What  aub 

ArrEALABLS 

Appeals arke  from  definitive  sentences,  from  grievances,  and  from  causes  and  Nok- 

,       .    .         .       ^      .  UillEVANCK*. 

An  mppeil  from  a  gnevance  ts  slrtcti  jurts,  ( 1 )  ^ 

Ewyiiliiig  grievances  amiDg  out  of  interlicutorj  matters,  such  as  judg-  An  appeal  from 
K»l^  decree*  Ac,  occurriDg  in  the  course  of  the  cause  previously  to  defi-  r  p*ievane*?  is 
■itiw  MOlMoe,  Conaet  says*  (2),   To   eriunierate  all  the  grievances  %vhidi   «'**''*=^*  j""s■ 
mtf  DC  tllflietca  according  to  the  circunistances  of  the  mat  tern  or  things  in   arisinpif  out  of 
and  out  of  which  may  arise  causes  of  appeal^  is  not  within   the  interlocutory 
of  aiiT  maD'ft  knowledge  or  foresight  to  particularise.  "'* 

Iteapptal  from  a  sentence  lies  until  final  sentence  be  actually  given :  when   ^o  appeal  lies 
m  eause  iiad  been  aet  down  only  in  the  Prerogative  Court  for  ^ntii  finui  sen-*^ 
OD  tbe  second  assignation,  it  was  held,  that  it  wa^i  not  competent  tcnce  be  given. 
t»  eitlier  party  to  interpose  an  appeal ;  whatever  is  done  after  the  cauHe  is 
fwciadiidf  and  until  final  judgment  is  pronounced,  h  to  be  deemqd  part  of 
jilt  leafrJBg  and  as  one  continuous  act*  (S) 

All  the  lereTal  acts  done  on  one  court  day  make  up  but  one  decree  t    All  the  acts  on 
fkmiMk  Grt^  r.  Grtg  {^)r  Sir  John  Nicholl  observed,  "  No  blame  whatever  ^"^^^''^'^y*^^ 
Co  the  appellant  for  including  all  the  several  acts  done  (as  well   ^j^e  decree. 
of  an  appealable  nature  as  the  other),  which  she  ha»  included  in  the 
fnwrtim  of  her  appeal*     For  being,  a//,  the  act  of  one  court  day,  they  all 
■^  vpbni  one  decree — at  least,  so  as  to  warrant,  the  inhibition's  going  as 
i»tfce  wkole*     It  will  be  for  the  Court  to  distinguish  between  these  at  the 
Iftrtagt  applying,  possibly,  it^  remedy  as  to  those  of  the  one  class,  leaving 
lk»  apptttant,  as  it  mu.Ht,  without  remedy  as  to  those  of  the  other;  those  I 
aett  of  A  nature  not  appealable,^ 

fluitifliii  totnetimes  arise,  whether  the  matter  appealed  against  amounts   Wbetlier  tUe 
liadiiintiife  Aeatance  or  a  grievance :  thus  in  Dearie  and  Dearie  v.  Souih-   pealed^  rjjftinst 
mS(S\  It  appeared,  that  Southwell  forged  a  faculty  to  be  granted  to  him  am^untti  to  aa 
M  idiooUiiaiter  of  the  Free  Grammar  School  at  Staflbrd,  and  to  his  sue-  ^Xfiii^v^ 
CBMiBt  teliOolaia»tera,  there.     Dearie,  a  parishioner,  appeared  to  oppose  it,   seoteuee  from 
nd  §ave  an  idlegation  netting  forth  his  interest  and  objectians;  the  Court  ^^i^'vance. 
bis  allegation,  and  immediately  granted  the  faculty.   Dearie  appealed 
llw  r^ectton  and  the  grant.    Fanshawe,  proctor  for  Southwell,  prayed 
BbliofH  Dt!ar]e*s  proctor,  migfit  be  assigned  a  term  probatory  on  his 
of  ippiali  and  that  the  cause  might  proceed  as  on  an  appeal  from  a 
tflfence.     Bishop  insisted  that  hi^  appeal  was  from  a  grievance, 
li  lycting  Dearie's  allegation »  and  that  the   faculty  granted  ceased  on 
•huc^  m  an  act  done  after  the  appeal,  and  therefore  he  did  not  want  a 
l«B  probatory,  for  a  grievance  is  to  be  heard  ex  mdmn  acits.     But  the 
Coort  via   of    opinion    that    the    rejecting   the    allegation   was    a    tinal 
iilaloeatory  decree,  having  the  effect  of  a  definitive  sentence,  for  it  was 
|npBoaaeng  tgainst  Dearle*s  interest  to  oppose,  after  which  he  could  have 
m  nUd  m  tbe  court  below  ;  besides,  the  appeal  wa«  also  from  granting 

Xn  ffSt  Sr  Jahu  NUhoU,   in    Sm^ih  r.  (3)  Barr^  v,  Battrn,  I  Moor«,  P.  C.  96, 

i^  i  Hm^^  74.  (4)  2  Add.  284. 

WP^^*'^    »     •     p.  187,  (5)  SLciiCSir  G,).  119, 
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APPEAL. 


What  aev 
Appzalarlb 
AMD  Now- 
▲ppbalablb 
Gribvaxcbb. 


NOB-APPBAL- 
ABLB  GrIBT- 
AMCBt. 

Refnial  by  a 
judge  to  rescind 
an  order  is  a 
matter  not  ap- 
pealable. 

Befusal  by  a 
Judge  to  permit 
witnesKes  to  be 
examined. 


the  faculty,  ^hich  was  the  conclusive  final  act  of  the  Court  as  to  the  cause* 
The  Court  was,  therefore,  of  opinion  that  the  appeal  was  from  a  defiaitiTe 
sentence,  and  assigned  Bishop  to  take  a  term  probatory,  and  to  call  on  the 
cause,  as  on  an  appeal  from  a  sentence. 

In  a  libel  for  heresy,  the  refusal  of  a  citation  by  the  Dean  of  the  Arches 
was  holden  a  good  cause  of  appeal  to  the  delegates.  (1) 

The  Dean  of  the  Arches  is  bound  to  receive  letters  of  request  ex  dMi9 
justitia;  and  it  seems,  if  he  refuse,  it  would  be  ground  of  appeal.  (2) 

The  grant  of  an  inhibition  to  an  administratrix  not  to  intermeddle  with  a 
deceased  person's  eifects  without  proof  or  suggestion  that  the  party  ! 
embezzled  any,  she  being  the  widow^  and  entitled  to  a  moiety  of  the  ( 
under  an  intestacy  —  is  a  grievance  and  good  ground  of  appeal.  (S) 

The  mere  refusal  by  a  Judge  "  to  rescind  an  order,"  is  a  matter  not 
appealable,  but  one  solely  in  the  Judge's  own  discretion  (4) ;  in  fact*  the 
very  praying  of  the  Judge  to  rescind  an  order  is,  pro  UnUOf  an  aoqid* 
escence  in  the  order  ;  it  is  an  act  of  the  party,  subsequent  to,  and  in  reqwet 
of  it,  which  is  sufficient  to  perempt  any  after-appeal,  that  is,  from  the 
order  itself;  notwithstanding  a  protocol  of  appeal  may  have  been  entered. 

A  Judge  refusing  to  permit  witnesses  to  be  examined,  who  are  aetnallj 
present  in  Court  on  the  day  assigned  to  propound  all  facts,  and  who  an 
sworn  to  l>e  necessary  witnesses,  is  not  an  appealable  grievance  (5)^ 
because  it  is  a  matter  purely  discretionar}'.  (6) 


'WmtBB  AN 

Appbal  lks 
OKDBB  Stat. 

i&aVicT. 

c.  106. 

Stat  l&S  Vict 
c.  106.  s.  104. 
To  Archbishop 
of  Canterbury 
against  bishop's 
refusal  to  grant 
institution  or 
Hcen!«  in  con- 
sequence of  nou- 
Hcquaintanee 
with  the  Welsh 
language. 

Sut  l&2Vict 
e.  106.  S.5. 
To  archbishop 
against  bishop's 
order  to  incum- 
bent to  reside 
oo  the  large  r 
of  two  parishes. 

Stat  l&S  Vict 
e.  106.  s.  43. 
Against 
bishop's  refusal 


3.  Where  an  Appeal  lies  under  Stat.  I  &  2  Vict.  c.  106. 


By  sUt  1  &  2  VicL  c  106.  s.  104.  the  bishop  can,  within  the 
dioceses  of  Saint  Asaph,  Bangor,  Llandaff,  and  Saint  David's,  refuse  i 
tution  or  license  to  any  spiritual  person  who,  after  due  examinatkMi  and 
inquiry,  shall  be  found  unable  to  preach,  administer  the  sacramentSy  perfom 
other  pastoral  duties  and  converse  in  the  Welsh  language:  but  any  soeh 
spiritual  person  can,  within  one  month  after  such  refusal,  appeal  t9  tht 
Archbishop  of  Canterbury,  who  can  either  confirm  such  refused,  or  dired 
tiie  bishop  to  grant  institution  or  licence,  as  shall  seem  to  the  archbitbof 
just  and  proper. 

By  Stat.  1  &  2  Vict  c.  106.  ss.  5.  43.  49.  54.  56.  77,  78.  86.  95.  and  98., 
any  incumbent  can,  within  one  month  after  service  upon  him  of  any 
order  from  his  bishop  to  reside  on  the  larger  of  two  parishes,  appeal  to  tiM 
archbishop  of  the  province,  who  can  confirm  or  rescind  such  order  as  to 
him  may  seem  just  and  proper. 

If  a  bishop  refuse  to  grant  licence  for  non-residence  to  any  spiritval 
person,  he  can  within  one  month  after  such  refusal  appeal  to  the  archbiahAp 
of  the  province,  who  can  confirm  it,  or  direct  the  bishop  to  grant  a  lie 

(I)  Felling  {D.  D,)  ▼.  fThiston,  1  Com. 
199. 

(S)  ButUr  ▼.  Dolben^  9  Lae  (Sir  G.), 
317. 

(3)  Lloyd  ▼.  Lhgd,  ibid.  583. 

(4)  Greg  r.  Greg,  8  Add.  881. 

(5)  Ibid.  S82. 

(6)  In  Ougbton  (tit.  11«.)  it  is  thun 
ttatcd,  *'  Si  in  die  ftstignftto  ad  proponendum 


omnia  pars  actriz,  sive  rea,  habuerit  Umm 
neceasarios  preaentea  in  judicto,  ct  jnravwil 
eos  ease  teatca  neecaaariot,  Judex  mmAtm 
admittere,  Jurare,  et  ezaminare  potcat:  — 
tamon   relinquitur  judieia  arbitriob  an  Kh 

luerithujusmodi  testes  admitttre  vd  f<' 

et  neutri  partium  datur  justa  causa  i 
landu" 


Mat.  1  Sl  2  Vict,  c  106.  as  slmll  seem   to  the  archbishop  just  and   Wheue  *» 

APfEAL  UKS 

Any  srclibtshop  or  bishop  who  shall  have  granted  to  any  incumbent  a   i&2Vrcr. 


of   non-residence,  or    any  successor  of    any   such    archbishop  or   *^*^^- 

emu  after  having  given  the  incumbent  sufficient  opportunity  of  show-   ^  g^'ant  Heemo 

L'iOfi  to  the  contrary',  in  any  case  in  which  there  may  appear  to  such   ^^  uou-resi- 

or  bbhop  good  cause  for  revoking  the  same,  oy  an  instrument  gj^j^  1&2  Vict. 

m  Vfiliftg   under  his  band  revoke  any  such  license;   but  the  incuraJjent  c  106.S.49. 

■Br»  willila  one  month  after  service  upon  him  of  stich  revucatiun,  if  by  a    '^g^iantr^ 
^,  I    _  ,  «  *  "^         vocation  of 

a|>peal  to  the  archbishop  of   the  province,   who  shall  confirm  or  liccnM  for  ntm* 

Hdl  revocation*  residence. 

Amf  spiritual  person  can,  within  one  month  after  service  upon  him  of  the  Stat,  i  &2  Vict. 

—  for  ajiy  sequestration  for  non-residence,  appeal  to  the  ajcchbishop  of  *;*  ^^^'  *-  ^^• 

ipnrvusee,  who  shall  make  such  order  relating  theiTto  or  to  the  profits  trationofa 

it  for  the  return  of  the  same  or  any  part  thereof  to  mwh  spiritual  hencfice  by  the 

ar  to  such  sequestrator  at  the  suit  of  any  creditor,  (a-*  the  ease  may  cou,u^Jf"^" 

hi^)lir  otlierwt»e  as  may  appear  to  such  archbishop  to  be  just  and  proper;  non-reiiideni'tf 

IHttCverllieless  such  sequestration  shall  be  in  force  during  such  appeal.  of  »ncuniU;m. 

II  after  sequestration  have  issued,  the  incumbent   return   to  residence  Sut,  l&sVicu 

yeiaant  to  monition  or  order,  and  again  absent  himseUi  the   bishop  can,  *^if^.  a,56. 

«ilbo«i  iMQing  any  other  monition,  or  making  any  order^  sequester  and  questruilon 

ipfij  llli«  pro6t9  of  such  benefice  for  enforcing  the  residence  of  such  spiritual  is*iic<l  whem 

acccirding  to  the  original  monition  issued  by  tht^  bishop ;  but  such  ^"tiirned^to 

penoo  can,  within  one  month  after  the  service  upon  him  of  the  reKi deuce  pur- 

miet  lor  anj  «uch  sequestration,  appeal  to  the  archbishop  of  the  province,  ^^^^^  ^^  monw 

«ht  AaH  make  such  order  relating  thereto,  or  to  the  profits  sequestered,  or  mui  »gam  ab- 

Imij  part  thereof,  as  to  him  may  seem  just  and  proper,  but  nevertheless  *<'"*<:d  himselt 
iKh  ttqae^ralion  shall  he  in  force  during  such  ajipeal 

Amj  ipiritua]  person  within  one  month  after  the  service  upon  him  of  a  Stat,  i&2Vict* 

SM|iiiiCiaii  by  the  bishop  to  nominate  a  curate,  in  consequence  of  the  duty  *;*  ^^f-  * '^'^• 

laring  bem  inadequately  performed,  or  of  notice  of  any  surh  appointment  jjoifuinetoi  of 

nd  li€«o»e  of  such  curate  or  curates,  can  appeal  to  the  archbishop  of  the  ^-umte  by 

prwiitce,  who  shall  approve  or  revoke  such  requisition,  orconfiruj  or  annul  ^i,  ^^^j"**^"^ 

inftd«H]uate(y 


•eh  «|ipQtiitnient«  as  to  him  may  seem  just  and  proper. 

Abt  spiritual  person  can,  within  one  month  after  service  upon  him  by  the  P^'^f^rraed, 
mkafof  a  requisition  to  nominate  a  curate,  or  of  notice  of  any  such  ap-  ^  ^q^.  ^  ^ 


2Vicl, 

78. 

of  a  curate,  appeal  to  the  archbishop  of  the  province,  who  shall   Against 

ippfi»f#  or  revoke  such  requisition,  or  confirm  or  annul  audi  appointment,  *JoW^**f*f 

ii  to  btsB  may  appear  just  and  proper.  ass i *un t  cu rate 

Any  incumbent  may  within  one  month  after  service  upon   him  of  a  re-  V"  '^8*  ^°*^ 

\$f  the  bishop  to  appoint  two  curates,  or  a  second  curate,  appeal  g^^^^  i&2Vet 

ardibiftliop  of  the  province,  who  shall  approve  or  revoke  such   re-  c.  loe.  s,  86, 

or  confinn  or  annul  such  appointment,  as  to  him  may  appear  just  Z^^.^'^?*' 

nl  prOpi*r*  pointmcnt  of  & 

Aaj  incumbent  resident  on  bis  benefice,  or  not  resident,  but  desiring  to  s-^'cond  eumte. 


on 


benefice,  may,  within  one  month  after  refusal  by  his  l>ishop  to 


Stat,  t&2  Vict, 
c.  106.  H.  95, 


fp^kim  permiteion  to  dismiss  his  curate,  appeal  to  the  archbishop  of  the  Against 

who  Mball  either  confirm  such  refusal,  or  grant  such  permission  bishoj/i* rpfna»l 

.  ,  »  ,  lo  p*rmii  flit- 

kitt  may  «eem  just  and  proper.  ^^,s«il  of 

c  2  curatt. 


iutt&SVuri. 

•ion  of  ih« 
liivhnp  in  ctew 
of  di«put¥  h<^- 

ruiill»rift  nod 
the  tiipctidiiiry 
rurmte*  fc^pccf* 
lug  llie  amuunt 
of  wilHry. 

liiUhop'ft  revpcii' 
lion  of  cutiit«'i 

llOtftM. 

^^K  Modeof  «p» 


I  Ibt  pn»vliiee. 


Ttic  bt»}i(>f>  cin  appoint  &tipei]di  to  curute*  where  the  incumbent  i«  a 
non-re*^ ident ;  and  it'  any  dispute  arise  respecting  such  stipend  between  ^hm 
inr^iim1>ent  and  the  curate»  the  bi*hop  on  complaint  to  him  made  mmj 
sumtnarily  hear  and  determine  the  name  without  appeal,  and  enforce  thr 
payment  of  the  stipend  by  monition,  and  by  sequestration  of  the  profiti  rf 
such  l>enefice. 

Any  curate  can,  within  one  month  after  service  upon  htm  of  the  reTOca* 
tion  of  hi*  lireri^  by  the  biiihop,  appeal  to  the  archbishop  of  the  prof  tooi^ 
who  ^hull  confinn  or  annul  such  revocation  as  to  him  shall  appear  just  and 
proper. 

AH  iipprals  ujuler  stat*  I  &  2  Vict,  c,  106-  to  the  archbishop  shall  be  in 
writing  signed  by  the  party  appealing^;  and  no  proceeding  shall  be  had  io 
any  such  appeal  until  the  appellant  shall,  if  required,  have  given  security,  in 
such  form  and  to  »uch  amount  as  the  archbishop  shall  direct,  of  payment  to 
the  binhop  of  j^uch  costs  as  shall  be  awarded  by  the  archbishop  if  lie 
dr-eide  against  the  appellant ;  and  that  aftf*r  such  security,  if  required, 
have  been  given,  the  8aid  archbishop  iiltall  forthwith,  either  by  htmself,  or 
by  some  commissioner  or  commissioners,  ajipointed  under  his  hand  fro« 
among  the  other  bishops  of  his  province,  make  or  cause  to  be  made  ioqiilry 
into  the  matter  complained  of,  and  shall  after  such  inquiry,  and  in  tbelatltf  I 
ease  after  a  report  in  writing  from  the  commissioner  or  commiamiier% 
giro  his  decision  in  such  appeal  in  writing  under  his  hand;  and  when 
he  shall  decide  the  merits  of  the  appenl  against  the  appellant  he  shall  aktt 
award  and  direct  whether  any  and  what  amount  of  costs  shall  be  paid  hf 
the  ippetlant  to  the  bishop  respondent;  and  in  like  manner  wbeji  be  shall  , 
decide  in  favour  of  the  appellant  he  shall  also  award  and  direct  wbethcv 
any  and  what  amount  of  costs  shall  be  paid  by  the  bishop  respondent  ta 
the  appellant. 


4.  Within  what  Time  an  Appeal  must  be  made. 


TiMx  Atf  Ar> 

r^%  ufiwt  «■  f^  ^nyj  ^^^^^  y^^  delivery  of  the  sentencse  or  the  order  complaioed  dfm 

IVrlodaMiimtd  •  grievan«?e  i»  the  period  assigned  for  an  appeal  btf  the  mnon  iaw{l}^  ai4 

t>y  ihec«iw>n  Hfleen  days  by  staL  t^4  Heo.  8.  c  12.  s.  7. 

tirt'sM  n\  In    Sehmiiei   v.   Modg$fm  (2>   it  was    held,    that    the  admissibility  of 

«*is.  S.7.  artiolea    is   not  debateable  in  an  appeal  court,   upon  an  appeal  entejvd 


(I)  Apptsl  l»y  the  mnon  Uw  :  — 
At  to  Ills  time  of  prosveuUng  th«  appeal,, 
ifftm  tmtam  lav  li»i  drtrrmincd  m  fo\\ow%  \ — 
^  Si,  fat  appdlst,  impertitur  anaus»  intn 
ijiirm.  wetmJuii)  m,  ruiniuuniUfrvc  eum 
iMUcrtttrio  litem  vieqiuttur,  ant,  %\  juftta 
CMU^a  iat«rec!«M'riv,atiutaimii«  iti<iu%estiir : 
(|U(i  trafsai«!ck,  ViXv  non  ci>niplcUk,  rata  ma  net 
Appell&tfcm*  c«*KAiu«u%  cum  unus 
MPnas  imUPtit  ci  tvivnnkK  licet  rirtori  in- 
jpFadi»  at  rsoa  quwntur  t  quo  tiTc  inveotow 
•Ive  Hon,  tuat  alferat  alleg^tiones.  ei  vel 
ooti€rm«tar»  vel  reiieindatur  wntentia.  omtti 
caM  sbtffiic  cxpeiicts  eondefimaiido  weim- 
iihm  irtnpuni  fatal  turn  dierum.  Nrutro 
vcr^   rmcuifente    post   Mnimliicn   fatalein 


Csitiw  a*  f.  «i 


ptrniatieat  a«iit«atia  rata, 
c.  4t, 

**  pTatcmitati    tue   dutimua 
dum,  quod  si  ant«  «ent«tit)jau  ▼*! 
fuerit  appvUatutn^  hujunnodt  sppdj 
annus    indulgitur,  aut,  ex 
rvidenti  cauiA,  bienaium : 
k  quo  appeUatum  fuerit.  seeutulj^m 
^  et  ptnotiarum,  H  ncfotu 
tcmpQa 
Inlrs  4|iiod  si  ta,  qoi 
spp«)latiaiiis  noo  fuerit  pffosccutun, 
•ifitciitis ;  B  post  Mi  ' 

k  esuai  aui  e«eidiae  vidctur  ;  n«r 
super  eodem   ucgotio  audictur 
Eitii.  1.  2,  t,  2»,  c.  5. 

(2)  i  Add.  105. 


APPEAL.  21 

mate  than  filleen  dmyi  aflter  the  admission  by  the  court  a  quo.     Sir  John   yi'nuiv  what 
Niebon   obeenring,   "The  proceedings   had  in  the  court  appealed  from  pe^^'must^be 
seem  to  have  ocoopied,  in  all,  but  three  court  days.     On  the  first  of  these,  mads. 
the  Slst  of  October,  being  the  day  of  the  return  of  the  citation,  the  party  ~ 
eitcd,  not  appearing,  was  pronounced  contumacious.      No  writ  (viz.  *  De  sir  John  Ni- 
contnmaoe  capiendo,'  vide  stat  53  Geo.  S.  c  127.),  however,  appears  to  <^^11  i" 
hkxe  iiaued;  and  on  the  second   court  day,  the  22d  of  November,  the   £fo^^^V 
defendant  having  appeared  voluntarily,  and  taken  the  usual  oath,  &c,  was 
absolved  from  his  contumacy.     The  articles  were  then  brought  in,  and 
were  admitted  instanter,  notwithstanding  the  dissent,  of  the  defendant's 
praetor ;  and  the  defendant  was  monbhed  to  answer  immediately  ;  where- 
i^M»,  the  articles  being  first  read  over,  the  defendant  gave  in  person  a 
DcgatiTe  iaaue^  and  the  proctor  for  the  promovent  was  assigned  a  term 
pobatorj  till  the  next  court     On  the  3d,  and  next  following  court  day,  the 
19th  of  December,  the  Judge,  at  the  petition  of  the  proctor  for  the  pro- 
■oveot,  decreed,  that  the  defendant  should  '  take  the  usual  oath  for  his 
petBonal  answers;'  when  his  proctor,  for  the  first  time,  protested  of  a 
grievance  with  intent  to  appeal.     That  appeal  was  entered  accordingly,  and 
batnnce  been  prosecuted^  and  the  court  has  now  to  determine  on  the  matter, 
cr  matters*  of  alleged  grievance. 

''The  grievances  (for  they  are  to  bespoken  of  in  the  plural  number), 
jnrported  to  be  appealed  from,  in  special,  seem  to  be,  first,  the  admission  to 
proof,  instanierf  of  the  articles,  notwithstanding  the  dissent  of  the  proctor  • 
far  the  defendant,  on  the  22d  of  November ;  and  secondly,  the  order  or 
decree  of  court,  for  the  defendant's  personal  answers  upon  oath,  of  the  19th 
December. 

^  Now,  as  with  respect  to  the  first  alleged  grievance,  that  of  the  22d  of 
November,  it  is  observable,  that  this  appeal  is  only  entered  on  the  24th  of 
December,  clearly  after  the  fifteen  days  allowed  by  the  statute  24  Hen.  8. 
c:  I^  s.  7.  No  appeal  is  protested  of,  even,  till  the  19th  of  December, 
tad  the  protest  is  then  only  of  appeal  from  steps  taken  by  the  court  on  that 
diy,  and  not  of  appeal  from  the  admission  of  the  articles  on  the  court  day  . 
preceding.  The  defendant,  too,  had  acquiesced  (1)  in  the  admission  of  the 
trticles,  by  complying  with  the  assignation  of  the  court  in  giving  a  nega- 
tive issue,  of  course  subsequent  to  their  admission.*' 

In    legal    matters    "  a    month "    means    a    lunar    month.  (2)      And  \vi,ence  com- 
vbere   time   is   to   be   computed  from  an  act  done,  the  day  on   which  putatiun  of 
the  act  is  done  is  to  be   included   in   the  reckoning.     Therefore,  when  J3e"rom^ 
the    law   requires    that  a  month's  notice   of  an    action   be   given,  the  act  done. 
■ottth  b^ns  with  the  day  on  which  the  notice  is  served.  (3)     Thus,  in 
Ifcyrf  and  Clarke  v.  Pook  (4),  costs  being  decreed  on  the  8th  of  April, 
aad  tbe  appeal  not  being  entered  till  the  21st  of  April,  Sir  John  NichoU 
iltfed  the  latter  day  to  be    tlie  last  day  but  one  on  which  it  could  be 
cMered. 

By  Stat.  S  &  4  Gul.  4.  c.  41.  s.  20.  *'all  appeals  to  his  Majesty  in  council  Time  of  ap. 

(I)  Son  potest  appellare  qui  tenninum  (3)  Castle  ▼.  Surditt,  3  T.  R.  623.    Ghi- 

MRpa  ad  proccdciidum,  vel  ad  aolTeadum,  timgton  ▼.  jRawliuM,  3  East.  407.  Std  vitht 
«d alian,  |m>ce«ui  eauw  acquiertt.  Alciat.  Keg.  Gen.  £.  T.  1832.  Stephenson  Nui 
hmt.  95S.  Prius,  £841. 

\t)  Hart  \.  MtdtOettm,  2  C  &  K.  9.  (4)  3  Flagg.  481. 

c  3 


Wittir^  WHAT 

rsAL  Muvr  ftz 
■una. 

pejiling  undir 

4.  A.  41.  a.Sa 


Appeal  wit]  be 
cii«mu«ed  if  It 
be  not  pro- 

tile  tit  me 
limitrd  by  Uw, 


APrSAl^TOTItS 
.  i'lUrY  CuOMilL 

IVxota  SfAT.. 

I&SGUI.4. 

t9«,,  Stat. 

I&4G0U4* 
'c.4l.,SrAf,6&7 

S*T4T    IhH 

ViCT.  c.  €9, 
GKiit&AU*r. 


shall  be  made  wittiiti  ^nch  times  respectively  wUJiIti  which  the  same  may 
now  be  madc^  where  such  time  ?hall  be  fixed  by  auy  law  or  usage;  and  wberv 
no  such  law  or  usage  shall  exist,  then  within  such  time  a«  shall  be  orderfd 
by  his  Majesty  tn  council;  and  that,  subject  to  any  right  sub«i^ting  undrr 
an  J  charter  or  constitution  of  any  colony  or  plantation^  it  shiill  be  Uwfiil 
for  his  Majesty  in  council  to  alter  any  usage  as  to  the  time  of  maldiif 
appeal.4f  and  to  make  any  order  respecting  the  time  of  appealing  to  hk 
Majc'My  in  rouneU*'* 

An  appeal  will  be  dismissed  if  it  be  not  prosecuted  within  the  luttt 
limited  by  law%  Thus  in  Lewis  v.  Owen  (1),  Sir  George  Lee  obsertci^ 
'^As  Lewis  had  not  appealed  from  the  sentence  within  the  time  Umit^ 
by  lawy  I  was  of  opinion  he  could  not  appeal  from  the  order  to  aatry 
that  sentence  into  execution,  and  theref<3re,  without  going  into  tJie 
merits  of  the  case,  I  remitted  the  cause  for  want  of  an  appeal,  and  g«ve  nL 
costs,** 


5*  Appeals  to  the  Privt  Council  t^DER  Stat.  2  Sc  S  Gul,  4. 
c,  92^  Stat.  3  &  4  Gul.  4,  c.  41. »  Stat.  6  &  7  Vict,  c- S8^ 
AND  Stat.  7^8  Vict*  c.  69. 

By  Stat  2Sc$  GuL  4.  c  92*,  stat  S  &  4  Gul.  4.  c.  4L,  stat.  6  hj  VIcC. 
e. S8.,  and  stat*  7  &  8  Vict. c  69.ithe  privy  council  is  the  great  court  of  appMl 
10  all  ecclefiiastical  causes.  This  has  been  substituted  for  the  former  appeal 
court,  Yii.  the  court  of  delegates,  judices  dele^ati,  appointed  by  the  Kiog'i 
commission  under  his  great  seal,  and  issuing  out  of  Cliancery,  to  represeol 
his  royal  person,  and  hear  the  appeal.  This  court  was  held  by  vijtae  d 
Stat,  25  Hen.  8.  c.  19.  autliorising  appeals  to  be  made  from  the  archbishop' 
courts  to  the  king  in  Chancery*  and  was  frequently  filled  with  iofilt 
npiritual  and  temporali  and  always  with  judges  of  the  courts  at  \Ve«tminste]; 
and  doctors  of  the  civil  law.  Prior  to  tliat  statute  the  appeal  was  to  tli 
pope.  AppeaU  to  Home,  indeed,  were  always  looked  upon  by  the  EngiM 
nation,  even  in  the  times  of  popery,  %villi  an  evil  eye^  as  bt^ing  cootfirj 
to  the  liberty  of  the  subject,  the  honour  of  the  crown,  and  the  incfependesKt 
of  the  whole  realm  ;  and  were  first  introducedt  in  very  turbulent  timei,  it 
the  sixteenth  year  of  King  Stephen  (2) ;  at  the  same  period  Sir  Henry  Spdswft 
observes,  that  the  civil  and  canon  taws  (3)  were  first  imported  into  Englaodl 
But  in  a  few  yean  after^  to  obviate  this  growing  practice,  the  constitutiow 
made  at  Clarendon  (11  Hen.  2.)^  on  account  of  the  disturbances  raised  by 
Archbishop  Becket  and  other  zealots  of  the  holy  see*  expressly  dgdare  (4)^ 
that  appeals  in  causes  ecclesiastical  ought  to  lie  from  the  arclKktocMi  to  tJie 
diocesan,  from  the  diocesan  to  the  archbishop  of  the  province,  and  froa 
the  archbishop  to  the  king ;  and  are  not  to  proceed  any  further  without 
special  licence  from  the  Crown.  But  the  unhappy  advantage  tJiai  ««§ 
given,  in  the  reigns  of  King  John  and  his  son  Henry  the  Third,  to  tJae 
encroaching  power  of  the  pope,  who  was  ever  vigilant  to  improve  all 
opportunities  of  extending  bis  jarisdiction  hither,  at  length  riveted  tW 


(1)1  Lrr(SlrG.),5m 
<S)  A.  II.  1151. 


(»>  Cod.  Vft.  Ug,  5Ji 
l4>  Chip,  8. 
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ciistomof  appealing  to  Rome,  in  causen  ecclesiastical,  so  strongly,  that  it    ArrxALtro 

Bever  eonld  be  thoroughly  broken  off  till  the  grand  rupture  happened  in  the   P»'^^Co"»'*^'^ 

nign  of  Henry  the  Eighth,  when  all  the  jurisdiction  usurped  by  the  pope  in 

■alien  ecclesiastical  was  restored  to  the  Crown,  to  which  it  originally 

belonged ;  so  that  the  stat  25  Hen.  8.  was  but  declaratory  of  the  ancient 

law  of  the  realm.  (1)     But  in  case  the  king  himself  were  party  in  any  of 

these  saita»  the  appeal  did  not  then  lie  to  himself  in  the  delegates,  which 

vould  have  been  absurd,  but  by  stat.  24  Hen.  8.  c  12,  is  given  to  all  the 

btthops  of  the  province  assembled  in  the  upper  house  of  convocation.    By 

flat.  2  ft  S  Gul.  4.  c  92.  it  was  provided,  that  every  person  who  might  for* 

■eriy  have  appealed  under  stat.  25  Hen.  8.  c  19.,  might  thenceforth  appeal 

to  the  King  in  council. 

By  sUL3&4Gul.c.41.ss.S,4.7,  8,9, 10, 11,  12,13.  15, 16. 19, 20., << All   Suts&4Gul. 
appeals  or  complaints  in  the  nature  of  appeals  whatever,  which  either  l)y  t'.?'^'' *','*'' 
firtne  of  this  act,  or  of  any  law,  statute,  or  custom,  may  be  brought  before  from  ^^nce 
bis  Majesty,  or  his  Majesty  in  council,  from  or  in  respect  of  the  determina-  oimny  judgn 
lion,  sentence,  rule,  or  order  of  any  court,  judge,  or  judicial  officer ;  and  all  fe^Jdbr  the 
ioeh  appeals  as  are  now  pending  and  unheard  shall,  from  and  after  the   Crown  to  the 
pasnng  of  this  act,  be  referred  by  his  Majesty  to  the  said  judicial  committee  J".^'<^^^  ^^' 
of  his  privy  council,  and  that  such  appeals,  causes,  and  matters  shall  be  thereon.**" 
beard  by  the  said  judicial  committee,  and  a  report  or  recommendation 
tbereon  shall  be  made  to  his  Majesty  in  council  for  his  decision  thereon  as 
heretofore,  in  the  same  manner  and  form  as  has  been  heretofore  the  custom 
with  respect  to  matters  referred  by  his  Majesty  to  the  whole  of  his  privy 
eosDcil  or  a  committee  thereof  (the  nature  of  such  report  or  recommenda- 
tioo  being  always  stated  in  open  court)." 

"^That  it  shall  be  lawful  for  his  Majesty  to  refer  to  the  said  judicial  com*   Stat.s&4Gttl. 
■littee,  for  hearing  or  consideration,  any  such  other  matters  whatsoever  as  4*  c.4i.  i.4. 
bk  Majesty  shall  think  fit,  and  such  committee  shall  thereupon  hear  or  con-  ^1^^^^' 
sider  the  same,  and  shall  advise  his  Majesty  thereon  in  manner  aforesaid."      other  matters 

"That  it  shall  be  lawful  for  the  said  judicial  committee,  in  any  matter  *«  «>n"nittee. 
vUeh  shall  be  referred  to  such  committee,  to  examine  witnesses  by  word  f  ^^  jl^^  ^"^ 
of  OMMth  (and  either  before  or  after  examination  by  deposition),  or  to  direct   Evidence  mj 
that  the  depositions  of  any  witness  shall  be  taken  in  writing  by  the  registrar  of  ^  *^ben  Hvd 
the  said  privy  council,to  be  appointed  by  his  Majesty  as  hereinafter  mentioned,  ^i^i^  ^^^ 
or  by  anch  other  person  or  persons,  and  in  such  manner,  order,  and  course  ■itiona. 
as  hb  Majesty  in  council  or  the  said  judicial  committee  shall  appoint  and 
dbroet;  and  that  the  said  registrar  and  such  other  person  or  persons  so  to  be 
oppoinlcd  shall  have  the  same  powers  as  are  now  possessed  by  an  examiner 
of  the.  High  Court  of  Chancery,  or  of  any  court  ecclesiastical." 

^Thal  in  any  matter  which  shall  come  before  the  said  judicial  committee   Stat  d&4  GuL 

it  shall  be  lawful  for  the  said  committee  to  direct  that  such  witnesses  shall  1;  ^'  ^\'  ^  ^' 

,  ,    /.  1         'J  •  Committee  may 

be  examined  or  re-exammed,  and  as  to  such  facts  as  to  the  said  committee  order  any 

ohaU  seem  fit,  notwithstanding  any  such  witnesses  may  not  have  been  examined,  particular 

orao  evidence  may  have  been  given,  on  any  such  facts  in  a  previous  stage  Examined,  and 

of  the  matter ;  and  it  shall  also  be  lawful  for  his  Majesty  in  council,  on  tiie  as  to  any  par- 

rwommendation  of  the  said  committee,  upon  any  appeal^  to  remit  the  matter  ^*<^^^^  ^^^ 

I  i*»  ij..  <•  •'^^t  may  remit 

vbidi  shall  be  the  subject  of  such  appeal  to  the  court,  from  the  decision  of  cauwe  for  re* 

hearing. 

(1)  4  Inst.  311. 
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which  such  appeal  shall  have  been  made,  and  at  the  same  time  to  direet 
that  ^iicli  court  shall  rehear  such  matter,  in  such  farm,  atid  eitlutr  gt'oeralWt 
or  upon  certain  points  oni}%  and  upon  such  rehearing  take  such  addttaoiial 
evidence  though  before  rejected,  or  reject  «uch  evidence  befare  admitted^ 
aju  iiifl  Majesty  in  couoctl  shall  direct ;  and  further,  on  any  such  remittiiig  or 
otherwise,  it  shall  bp  lawful  for  hiB  Majesty  in  council  to  direct  that  btie  or 
more  feigned  ]«^ue  or  issues  Ahall  be  tried  in  any  court  of  hh  Majesty** 
dofiiinionii  abroad,  for  any  purpose  for  which  such  issue  or  tsducs  sftiati  DO 
his  Majesty  in  council  seem  proper/* 

•*  That  every  witne^*s  who  shall  be  examined  in  pursuance  of  thb  act  »hall 
give  hi^  or  her  evidence  upon  oath,  or  if  a  Quaker  or  Moravian,  upon  sotemn 
affirmation,  which  oath  and  affirmation  respectively  shall  be  administered 
by  the  §aid  judicial  committee  and  registrar,  and  by  such  other  peraoo  or 
persons  as  hh  Miijesty  in  couneil.or  the  said  judicial  committee,  shall  appotfili 
and  that  every  such  witness  who  shall  wilfully  swear  or  affirm  falsely  dkaXt 
be  deemed  guilty  of  perjury,  and  shall  be  punished  accordingly." 

"That  it  shall  be  lawful  for  the  said  judicial  committee  to  direct  one  or 
more  Aagned  issue  or  i»tsues  to  be  tried  in  any  court  of  common  law,  and 
either  at  bar,  before  a  judge  of  assize,  or  at  the  sittings  for  the  trial  of  iisiioi 
in  London  or  Middlesex,  and  either  by  a  special  or  common  jury,  in  hhM 
manner  and  for  the  same  purpotie  as  is  now  done  by  the  Fiigh  Court  of 
Chancery,'* 

"  That  it  shall  be  in  the  discretion  of  the  said  judicial  committee  to  direol 
that,  on  the  trial  of  any  such  issue,  the  depositions  already  taken  of  any 
witness  who  shall  have  died,  or  who  shall  be  incapable  to  give  oral  testiinunTt 
shall  be  received  in  evidence  ;  and  further,  that  such  deeds,  evidence*,  and 
writings  shall  be  produced,  and  that  fsuch  facts  shall  be  admitted  as  to  tlM 
said  committee  shall  seem  fit/' 

"That  it  shall  be  lawful  for  the  said  judicial  committee  to  make  sndiind 
the  like  orders  respecting  the  admission  of  persons,  whether  parties  or  atliti% 
to  be  examined  as  witnesses  upon  the  trial  of  any  such  issues  as  aforfidi 
as  the  Lord  High  Chancellor  or  the  Court  of  Chancery  has  b«eo  asfid  tt 
make  respecting  the  admisMon  of  w^itnesses  upon  the  trial  of  issues  dtrectod 
by  the  Lord  Chancellor  or  the  Court  of  Chancery/ 

**  That  it  fdiall  be  lawful  for  the  i^aid  judicial  committee  to  direct  one  of 
more  new  trial  or  new  trials  of  any  issue,  either  generally  or  upon  certaio 
points  only ;  and  that  in  ease  any  witness  examined  at  a  former  trial  of  ika 
same  issue  shall  have  died,  or  have,  through  bodily  or  mental  disease  or  in* 
finuity.  become  incapable  to  repeat  his  teaftimony,  it  shall  be  lawful  for  tke 
said  committee  to  direct  that  parol  evidence  of  the  testimony  of  aucb  wi(* 
shall  be  received/' 

'*That  the  costs  incurred  in  the  prosecution  of  any  appeal  or  matter  rt» 
ferred  to  the  saui  Judicial  committee,  and  of  such  issuer  as  tlie  same  ooflK 
mtttee  shall  under  this  act  direct,  shall  be  paid  by  such  party  or  poitieib 
pmoo  or  persons,  and  be  taxed  by  the  aforesaid  registrar,  or  sueli  oCkcr 
person  or  perrons,  to  be  appointed  by  bis  Majesty  in  cx>uncil  or  the  Mid 
judicial  committee,  and  in  such  manner  as  the  said  committee  shall  dif^oL** 

**That  the  orders  or  decrees  of  his  M&jesty  in  council  made  in  pttnoaiioi 
of  any  recommendation  of  the  said  judicial  committee,  in  any  mailer  of 
appeal  from  the  judgment  or  order  of  any  court  or  judge,  shall  be  ettroOad^ 
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for  safe  cmtody,  in  such  maDoer,  and  the  same  may  be  inspected  and  copies  Appbals  to 
tkereof  taken  under  such  regulations  as  his  Majesty  in  council  shall  direct.!'  ^"^^  Coumcil. 

** That  it  shall  be  lawful  for  the  president  for  the  time  being  of  the  said  Sut  s&4  GuL 
privy  council  to  require  the  attendance  of  any  witnesses,  and  the  production   t'  ^'  ^''  **  ^^* 
of  any  deeds,  evidences,  or  wntings,  by  wnt  to  be  issued  by  such  president  witnesw*  and 
io  such  and  the  same  form,  or  as  nearly  as  may  be,  as  that  in  which  a  writ  produotioo  of 
nismbpetma  ad  iesHficandumy  or  of  smbpaena  duces  tecum,  is  now  issued  by  ^J!^^  ^^. 
Us  Majesty's  Court  of  King's  Bench  at  Westminster  ;  and  that  every  person   pelled  by  sub- 
disobeying  any  such  writ  so  to  be  issued  by  the  said  president  shall  be  con.  ^^^'°*' 
adered  as  in  contempt  of  the  said  judicial  committee,  and  shall  also  be  liable 
10  snch  and  the  same  penalties  and  consequences  as  if  such  writ  had  issued 
oat  of  the  said  Court  of  King's  Bench,  and  may  be  sued  for  such  penalties 
is  the  said  court" 

By  Stat.  6 & 7  Vict  c S8.  ss. 2.  5.  7,  8,  9.  11.  and  15^  "in  respect  of  all  Stat.  6&7 
emergents,  dependents,  and  things  adjoined  to,  arising  out  of,  or  po^^  ^f '^ 


eooneeted  with  appeab  from  any  ecclesiastical  court,  or  from  any  admiralty  judicial  com- 

or  vioe-admiralty  court,  (save  in  giving  a  definitive  sentence,  or  any  inter-  ^',JJ^"^^*^' 

loentory  decree  having  the  force  and  effect  of  a  definitive  sentence,)  the  respcet  to  ap- 

aid  judicial  committee  and  their  surrogates  shall  have  full  power,  subject  P^.'  ^'^^  ^^ 

to  sach  rules,  orders,  and  regulations  as  shall  from  time  to  time  be  made  by  admirmltv 

the  said  judicial  committee,  (with  the  approval  of  her  Majesty  in  council,)  courts. 

to  make  all  such  interlocutory  orders  and  decrees,  and  to  administer  all 

lacfa  oaths  and  aflirmations,  and  do  all  such  things  as  may  be  necessary,  or 

the  jndgea  of  the  courts  below  appealed  from  or  their  surrogates  in  the 

cases  appealed,  or  the  judges  of  the  courts  appealed  to  or  their  surrogates, 

or  the  lords  commissioners  of  appeab  in  prize  causes  or  their  surrogates, 

tad  the  judges  delegate  or  their  con-delegates  under  commissions  of  appeal 

under  the  great  seal  in  ecclesiastical  and  maritime  causes  of  appeal,  would 

nsipectively  have  had  before  an  act  passed  in  the  third  year  of  the  reign  of 

his  late  Majesty,  intituled  'An  Act  for  transferring  the  Powers  of  the  2&3Gul.4. 

High  Court  of  Delegates,  both  in  Ecclesiastical  and  Maritime  Causes,  to 

His  Ma|esty  in  Council,'  and  another  act  passed  in  the  following  session  of 

ptriiament,  intituled  'An  Act  for  the  better  Administration  of  Justice  in  8&'*Gu1.4. 

His  Majesty's  Privy  Council'  were  passed. " 

**  That  subject  to  such  rules  and  regulations  as  may  from  time  to  time  be  ^^^  6&7  Vict 
Bade  by  the  said  judicial  committee  with  the  approval  of  her  Majesty  in  Mann^oVcon. 
council,  and  save  and  in  so  much  as  the  practice  thereof  may  be  varied  by  ducting  ap- 
the  said  acts  of  the  reign  of  his  late  Majesty  or  by  this  act,  the  said  causes  \^]^^^^ 
of  appeal  to  her  Majesty  in  council  shall  be  commenced  within  the  same  committee, 
times,  and  conducted  in  thfe  same  form  and  manner,  and  by  the  same 
perMMis  and  officers,  as  if  appeals  in  the  same  causes  had  been  made  to  the 
queen  in  Chancery,  the  High  Court  of  Admiralty  of  England,  or  the  lords 
eommtssioners  of  appeals  in  prize  causes  respectively ;  and  all  things  other- 
vise  lawfully  done^and  expedited  in  the  said  causes  of  appeal  by  the 
ffgistrar  of  the  High  Court  of  Admiralty  of  England,  his  deputy  or  deputies, 
ia  eooseqnence  of  the  passing  of  the  said  acts  of  the  reign  of  his  late 
Mapcaty,  shall  be  deemed  to  be  valid  to  all  intents  whatsoever.** 

**  Tluit  for  better  punishing  contempts,  compelling  appearances,  and  enforc-  Sut  6 &  7  Vict 
iag  jodgments  of  her  Majesty  in  council,  and  all  orders  and  decrees  of  the  ^^j^jn 
aid  jodicial  committee  or  their  surrogates,  in  all  causes  of  appeal  from  contempts. 
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ecclesiMticaJ  courts,  and  from  admiralty  or  vice-adniimlty  CiiurU^  iter 
Majesty  in  council  and  tlie  said  judicial  euinmUtee  and  tbeir  ^urragmtfli 
Ahall  bave  the  »ame  powers,  by  attachment  and  committal  of  the  person  U> 
any  of  her  Maje:sty's  gaols,  and  subsequent  dii^cbarge  of  any  penioQ  90  coin* 
niittedt  as  by  any  statute,  custom^  or  usage  belong  to  the  judge  of  the  Higli 
Court  of  Admiralty  of  England;  and  the  aaid  judicial  committee  »hall  have 
the  same  immunities  and  privileges  as  are  conferred  on  the  judge  of  tim 
High  Court  of  Admiralty  of  England  under  an  act  pa&sed  in  the  fourth  femr 
of  the  reign  of  her  Majesty,  intituled  '  An  Act  to  improve  the  Practice 
and  extend  the  Jurisdiction  of  the  High  Court  of  Admiralty  of  England,* 
as  fully  as  if  the  same  had  been  thereby  expressly  given  to  the  said  judicial 
committee.** 

"  That  in  alt  causes  of  appeal  to  her  Majesty  in  council  from  ecclesiattctJ 
court:*,  and  from  admiraUy  or  vice-admiralty  courts,  in  which  any  person 
duly  monishedi  or  cited,  or  required  to  comply  with  any  lawful  order  or 
decree  of  her  Majesty  in  council,  or  of  the  said  judicial  committee  or  their 
surrogates,  and  neglecting  or  refusing  to  pay  obedience  to  such  lam-ful  order 
or  decreet  or  committing  any  contempt  of  the  process  under  the  seal  of  her 
Majesty  in  ecclesiastical  and  oiaritime  causes,  f^hall  reside  out  of  the  donii* 
oions  of  her  Majesty ,  or  shall  have  privilege  of  peerage,  or  shall  be  a  lofil 
of  parliament  ur  a  tuember  of  the  House  of  Commons,  it  shall  be  lawful  for 
the  said  judicial  conmiittee  or  their  *i*rro^a^<?j(l)  to  pronounce  such  perM»o 
to  be  contumacious  and  in  contempt^  and  after  he  shall  have  been  so  pro> 
notiQced  contumacious  and  in  contempt,  to  cause  process  of  sequestratiofi 
to  tssue  under  the  said  seal  of  her  Majesty  against  the  real  and  personal 
ettate»  goods,  chattels,  and  effects,  wheresoever  lying  within  the  dominions 
of  her  Majesty,  of  the  person  against  or  upon  whom  i?uch  order  or  decree 
shall  have  been  made,  in  order  to  enforce  obedience  to  the  same,  and  pay- 
ment of  the  expenses  attending  such  sequestration,  and  all  proceedings  eon* 
sequent  thereon,  and  to  make  such  further  order  in  respect  of  or  coosequent 
on  such  sequestration,  and  in  respect  of  such  real  and  personal  estate,  goodii 
chattels,  and  eficcts  sequestrated  thereby  as  may  be  necessary,  or  for  pay* 
ment  of  monies  arising  from  the  same  to  the  person  to  whom  the  same  may 
be  due,  or  into  the  registry  of  the  High  Court  of  Admiralty,  and  Appeals 
for  the  benefit  of  those  who  may  be  ultimately  entitled  thereto/' 

"  That  all  inhibitions,  citations,  monitions,  and  other  instruments  incidental 
to  or  arising  out  of  such  causes  of  appeal,  shall  be  issued  in  the  name  of  her 
Majesty,  and  under  seal  of  her  Majesty,  in  ecclesiastical  and  marittioe 
causes,  and  shall  he  of  full  authority  in  all  places  throughout  the  dominioiM 
of  her  Majesty.** 

<*  That  it  shall  be  lawful  for  her  Majesty^  by  order  io  council,  to  direct 


( 1 )  Smmtpat€»  :  —  By  »Ut,  6  Ik  7  Vict, 
e.  SB,  t.  3.     '*Th«  aurrc^teft  and  evami- 
of  the    Arches  Court   of  Canterbury ^ 
and  the  High  Court  of  Admiralty  at  £ng- 
'  ftu«h  per»oi»  a*  »hall  from  time  to 
time  be  appointed  aurrogatet  or  examinert 
of  the  tatd  courts,  thai)  l>e  luirof^atet  and 
eiamloen  re«pectively  of  the  Judicuil  Com- 
of  the  Ptivy  Council  m  all  cauMK  of 
Erc1e«i«i(icBl  eourK  and  from 


any  AdmiraUy  or  Vice  Admiralty  e«Hirt;  ' 
and  by  «ect.  4.  atl  ordcn,  decrftA,  and  tilti^ 
ihcTvtolbre  done  and  eipedited  in  qbmmi  «f 
appeal  by  the  turrogatrs  appointed  by  1 
Judicial  Committee  of  the  Privy  C 
ahaJl  be  deemed  to  be  valid  and  cfl 
Dotwlthfttanding  any  tnlbrmatity  or  rait  of 
authority  in  respect  to  the  Mine,  in  thg  m* 
derm  inued  by  the  Crown  or  the  Judkial 
Committee  of  the  Privy  CouuciL 
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thml  all  eautet  of  appeal  from  ecclesiastical  courts  shall  be  referred  to  tlie  Appxals  to 

jadicial  committee  of  the  privy  council^  and  the  said  judicial  committee  and     ^^  Copmciu 

their  surrogates  shall  have  full  power  forthwith  to  proceed  in  the  said  ap-  All  appeals 

peak,  and  the  usual  inhibition  and  citation  shall  be  decreed  and  issued,  and  ^^  eccletiaa- 

tical  courts 

all  usual  proceedings  taken,  as  if  the  same  had  been  referred  to  the  said  maj  be  re- 

jsdicial  committee  by  a  special  order  of  her  Majesty  in  council  in  each  cause  ^erred  to  the 

MMww.»:*«1if "  *  judicial  com- 

'••I^^^^'y-  mittee  by  an 

**  That  it  shall  be  lawful  for  the  said  judicial  committee  from  time  to  time  order  in 
to  make  such  rules,  orders^  and  regulations  respecting  the  practice  and  mode  <^^"°<^'^- 
ef  proceeding  in  all  appeals  from  ecclesiastical  and  admiralty  and  vice-  ^5*^8.^8. 15/^ 
sdmiralty  courts,  and  the  conduct  and  duties  of  the  officers  and  prac-  Judicial  com- 
titioners  therein,  and  to  appoint  such  officer  or  officers  as  may  be  necessary  ™>tt««^n>- 
for  the  execution  of  processes  under  the  said  seal  of  her  Majesty,  and  in  make  rules,  &e. 
lespect  to  all  appeals  and  other  matters  referred  to  them,  as  to  them  shall  respecting 
leem  fit,  and  from  time  to  time  to  repeal  or  alter  such  rules,  orders,  or  ^|^e^  pro- 
regulations  :  Provided  always,  that  no  such  rules,  orders,  or  regulations  ceeding  in 
than  be  of  any  force  or  effect  until  the  same  shall  have  been  approved  by  "PP*^  *«• 
ker  Majesty  in  council"  ^~^^- 

By  Stat.  7  &  8  Vict.  c.  69.  s.  9.,  <'  in  case  any  petition  of  appeal  whatever  Stat.  7  &  8 

•hall  be  presented,  addressed  to  her  Majesty  in  council,  and  such  petition  Vict.  c.  69.  s.  9. 

•hall  be  duly  lodged  with  the  clerk  of  the  privy  council,  it  shall  be  lawful  mittee  may 

for  the  said  judicial  committee  to  proceed  in  hearing  and  reporting  upon  proceed  to 

Mich  appeal,  without  any  special  order  in  council  referring  the  same  to  them,  p^^'^i^o^i* 

provided  that  her  Majesty  in  council  shall  have,  by  an  order  in  council  in  special  order  of 

eke  month  of  November,  directed  that  all  appeals  shall  be  referred  to  the  '^^b^^Q^ 
iud  judicial  committee  on  which  petitions  may  b^  presented  to  her  Majesty 
IB  council  during  the  twelve  months  next  after  the  making  of  such  order ; 
and  that  the  said  judicial  committee  shall  proceed  to  hear  and  report  upon 
all  such  appeals,  in  like  manner  as  if  each  such  appeal  had  been  referred  to 
tke  said  judicial  committee  by  a  special  order  of  her  Majesty  in  council : 

provided  always,  that  it  shall  be  lawful  for  her  Majesty  in  council,  at  any  Proviso, 
tune  to  rescind  any  general  order  so  made ;  and  in  case  of  such  order  being 
so  mcinded,  all  petitions  of  appeal  shall  in  the  first  instance  be  preferred 
to  her  Majesty  in  council,  and  shall  not  be  proceeded  with  by  the  said 
jadicial  conmiittee  without  a  special  order  of  reference." 


6.  Appeals  under  Stat.  3  &  4  Vict.  c.  86.  and  Stat.  24  Hen.  8.  c.  12.  Appkamuki>» 

Stat.  S  &  4 

By  Stat.  3  &  4  Vict  c  86.  ss.  13. 15,  and  16.,  the  bishop  of  any  diocese  ^^^  Stat.  ' 

wirbin  which  any  clerk  shall  hold  any  preferment,  or  if  he  hold  no  preferment  24  H.  8.  c  12. 

then  for  the  bishop  of  the  diocese  within  which  any  clerk  is  alleged  to  have  Sut.s&4Vict. 

committed  any  ecclesiastical  ofience,  can  in  any  case,"  if  he  shall  think  fit,  either  Bishop  may 

ffl  the  first  instance  or  after  the  commissioners  shall  have  reported  that  send  the  cause 

there  b  sufficient  primd  facie  ground  for  instituting  proceedings,  and  before  ^p^^'^e^ 

the  filing  of  the  articles,  but  not  afterwards,  send  the  case,  by  letters  of  proTince,  and 

Rqnest,  to  the  court  of  appeal  of  the  province,  to  be  there  heard  and  judge  of  the 

determined  according  to  the  law  and  practice  of  such  court :  Provided  ^^^  orden 

•Krays,  that  the  judge  of  the  said  court  may,  and  he  is  hereby  authorised  for  expediting 

sur^  suits. 
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VitT.  c  86. 
ft.  I«* 

No  appcAl  from 

iQlerlocutory 

deeree. 


But.  S& 4  Viet 

Arebb'mhopa 
afid  bifthofMW 
THfTTibcfi  o<  ib* 
privy  couorilp 
[,fo  b«  tnembert 


and  empoworedy  from  lime  to  lime  to  make  any  ariler  or  onteri  of  court  for 
tlie  {)urpoe»e  of  expediting  such  8uit5»  or  otlierwii^  improving  the  pracliet 
of  the  saiU  court,  and  from  liine  to  time  to  alt^r  and  revoke  ibe  §mttmt 
Provided  aI«o,  that  there  shall  be  no  appeal  from  any  interlocutory  deca^te 
or  order  not  having  the  force  or  elfect  of  a  deHnitive  sentence,  and  ihrrebj 
ending  the  suit  in  the  court  of  appeal  of  the  province}  aave  bj  the  pemiia* 
sion  of  the  juHge  of  such  court." 

"  Any  party  who  ahall  think  himself  aggrieved  by  the  judgmeut  pro- 
nounced in  the  fin$l  ini^tance  by  the  bishop,  or  in  the  court  of  apfM'al  of  tb# 
province,  to  appeal  from  such  judgment ;  and  »uch  appeal  shall  be  to  tli# 
archbishop,  and  »hall  be  heard  before  the  judge  of  the  court  of  app<*a]  of 
the  province,  when  the  cause  shall  have  been  heard  and  determined  in  tht 
first  instance  by  the  btahop,  and  ^hall  be  proceeded  in  in  the  said  court  of 
appeal  in  the  aaine  manner,  and  subject  only  to  the  same  appeal  as  in  this  ad 
h  provided  with  respect  to  cases  sent  by  letters  of  request  to  the  aaid  coort ; 
and  the  appeal  shall  be  to  the  queen  in  council^  and  shall  be  heard  belbit 
the  judicial  committee  of  the  privy  council,  when  the  cause  shall  have  bceo 
heard  and  deterntined  in  the  first  instance  in  the  court  of  the  archbishop*" 

**  That  every  archbishop  and  bishop  of  the  united  church  of  England  aad 
Ireland,  who  now  is  or  at  any  time  hereafter  shall  he  sworn  of  her  Majeaty'f 
most  honourable  privy  council,  shall  be  a  member  of  the  judicial  etim* 
mittee  of  the  privy  counciU  for  the  purposes  of  every  such  appeal  as 
afore<iaid ;  and  that  no  such  appeal  shall  be  heard  before  the  judicial  com* 
mittee  of  the  privy  council  unless  at  least  one  of  such  archbbbopa  or 
bishops  shall  be  present  at  the  hearing  thereof:  Provided  always,  that  th# 
archbishop  or  bishop  who  shall  have  issued  the  commission  heretn*befor« 
mentioned  in  any  such  case,  or  who  shall  have  heard  any  such  caae^  or  who 
•hall  have  sent  any  such  case  by  letters  of  request  to  the  court  of  appeal  of 
the  province,  shall  not  sit  as  a  member  of  the  judicial  committee  on  an 
appeal  in  that  case," 

8tat«  2f  Hen.  S.  c.  12.  does  not  apply  to  peculiar  jurisdietionSf  nor  do€i 
it  regulate  appeals  from  deans  and  chapters^  for  a  dean  and  chapter  are  of 
a  higher  rank  than  an  archdeacon ;  even  archdeacons  may,  it  seemiy  havt 
their  peculiar  juriiidietioDs,  and  if  they  have  they  are  not  bound  by  this 
statute,  which  applies  to  the  ordinary  cases  of  archdeacons  presiding  it 
jurisdictions  where  they  are  subject  to  the  superior  jurisdicttou  of  the 
bishop,  and  not  to  cases  of  peculiars.  (I) 

If  the  archdeacon  have  not  a  peculiar,  then  he  and  the  bi*^hop  have  a  coit- 
current  jurisdiction,  and  the  party  may  commence  his  suit  in  either  the 
archdeacon's  or  the  bbhop  s  court ;  and  if  he  commence  in  the  bishop's  oo 
prohibition  will  be  granted,  because  no  cause  could  then  originate  to  iJht 
bishop's  court,  and  comxquently  it  would  be  confioed  to  appeals,  ($) 

So  if  a  bishop  appoint  a  commissary  for  the  more  remote  ptrta  of  bii 
dioceae,  the  appeal  from  his  judgment  does  not  lie  to  the  diocesan  ooort 
l»ttt  to  Uic  metropolitan  courU  (3) 

Of  peeoliara  there  seem  to  be  three  kinds: — L  Those  subject  to  tJ^ 


Gtb«Ki*s   Codn,    }Q^.     Mtuom   v.    Xr^» 
Skm.  5A9. 

it)  R^mmmt.GmlMtdi^.l  Ld.lUjta,IS3. 


(3)  H  Imt.   338.   Pkrkam  v,    T^npJbfV  f 
GilMon'i  Codes.  1056. 


APPEAL.  29 

knbop;  2.  ThoM  aulgect  to  the  archbuhop  only;  S.  Those  subject  to  ArruuoMDu 
neither.  S'f'-  2<"-8- 

c.  12. 

With  r^ard  to  the  first,  they  being  still  subject  to  the  bishop's  control   ~1 

tad  YisitatioOy  the  right  of  appeal  and  of  visitation  seeming  almost  neces-   ^"^* 
■rily  to  go  together,  then  the  appeal  is  to  the  diocesan.  (1) 

With  regard  to  the  second,  they  being  only  subjected  to,  and  visited  by   Second, 
the  archbishop,  the  appeal  is  direct  to  him,  though  they  be  locally  situated 
vithin  a  bishop's  diocese.  (2) 

The  third  are  called  royal  peculiars ;  and  being  exempt  from  both  the  Third. 
bishop  and  the  archbishop,  were  formerly  immediately  subordinate  to  the  see 
of  Rome,  but  by  stat  25  Hen.  8.  c.  19.  were  placed  immediately  under  the 
Crown,  and  all  appeals  from  them  lay  directly  to  the  king  in  Chancery, 
aad  by  commission  went  to  ^he  delegates.  (S)  Bu{  by  stat  2  &  S  6uL  4. 
e.  92.  soch  appeal  are  transferred  to  the  judicial  committee  of  the  privy 
eouiciL 

It  has  been  previously  stated,  that  the  court  of  a  dean  and  chapter  is  not  Appeal  from 
nbordinate  to  the  diocesan  court,  and  not  being  so,  the  appeal  from  it  lies   oT^te"  li 
firect  to  the  archbishop.  (4)    In  Beare  and  Biles  v.  Jacob  (5)  it  was  held,  direct  to  the 
&at  though  the  regular  appeal  fVom  a  jurisdiction  not  peculiar  but  subor-  Archbishop. 
dinate  is  to  the  diocesan,  yet  if  it  happen  that  the  judge  of  the  diocesan 
ad  snboidinate  courts  is  the  same  person,  the  appeal  may  be  per  solium 
to  the  metropolitan,  but  the  reason  most  appear  by  the  formal  instruments  "" 

ia  the  cause.  In  the  foregoing  case  it  was  likewise  decided :  —  That 
the  eonrt  of  the  snb-dean  of  Sarum  did  not  exercise  a  peculiar  and  exempt 
jorifldiction,  but  merely  a  jurisdiction  subordinate  to  the  diocesan,  and  that« 
eoDseqaeotly,  the  appeal  did  not  lie  to  the  metropolitan,  but  to  the  dio- 
enan  court;  and  that  the  sub-dean  and  the  chancellor  of  the  diocese, 
wIk)  is  the  judge  of  the  conustorial  or  diocesan  court,  being  the  same 
pefioo,  the  Court  of  Arches  directed  an  absolute  appearance  on  the 
appeal;  but  by  special  minute  (6)  entered  the  special  grounds  upon 
which  the  appeal  was  under  the  particular  circumstances,  allowed  to  be 
iflUMdiate  to  that  Court,  so  that  the  proceedings  might  not  be  drawn  into 
a  precedent  to  the  injury  of  the  jurisdiction  of  the  diocesan  court  (7) 


7.  Inhibition.  Ikhiwtiok. 

During  the  pendency  of  an  appeal,  it  is  customary  for  the  superior  court,  Where  inhi- 

upon  the  application  of  the  appellant,  to  grant  an  inhibition  to  stay  the  Su^rng^! 

execution  of  the  sentence  of  the  inferior  court  until  the  appeal  shall  be  dency  of 

Thus,  if  a  church  be  voidable  by  deprivation,  and  the  ecclesiastical  judge  of  the  sentence 

have  actually  pronounced  a  sentence  of  deprivation  against  the  incumbent,  oithe  inferior 
v«t  if  the  person  deprived  appeal,  the  church  is  not  actually  void,  so  long 


<l)  Jokmam  ▼.  Up,  Skin.  589.  Parkam  (4)  Parham  v.   Templar,  S  PhiL  242.  255. 

t.  To^ilBr,  S  PhiL  846.   Btart  and  Bika  v.  (5)2  Hagg.  257. 

Jb»».  2  Ilagg.  257.  (6)  Ibid.  522. 

(2)  Ibid.  C^)  KogerB*  Eccleii.  Law,  42 — 44. 

rs)    WetdnS  V.    Wrigki^    2   PhiL    246.  (8)    1    Bum's   K.    L.,    by    Phillimorc, 

▼.  BloomfieU,  1  Add.  499.  64.  (d). 


iMMIUTJOlt. 


In  gfiertnce* 
the  cauM  of 
appeal  tbould 
tppeftr  on  th« 
he*  of  the 
iahibil'ioo. 


K^lbMsOn 


atf  the  ftppeal  k  depending  ;  and  if  the  seuteace  of  deprivalion  be  drcUnd 
void  upon  llie  appeali  the  clerk  is  perfect  incumbeotf  as  before^  wiibooi 
any  new  in)»tJtution*  (1) 

In  Bumeli  v,  Jenkins  (2)  Sir  John  Nichall  obterved,  '•  There  bate 
certainly  been  irregularities  in  the  proceedings  of  the  inferior  court :  but 
it  was  always  laid  down  by  tiiy  predecessors,  that  this  Court  should  eo* 
doavour,  in  the  best  way  it  couldi  to  get  at  the  substantial  justice  of  the 
case.,  and  not  allow  either  party  to  be  injured  by  the  irregularities  of  th9 
inferior  jurisdiction."  (3) 

In  the  case  of  grievance,  the  cause  of  appeal  f^hould  appear  on  the  fact 
of  the  inhibition.  {%) 

In  FanMhau*  v.  Verdon  (5)  counsel  offered  to  tead  Faiifehaw's  affidavit^ 
that  three  articles  not  on  stamps  were  sent  to  him  by  Fletcher ;  and  upoo 
it*  being  objected  to»  Sir  George  Lee  was  clearly  of  opinion  the  affi- 
davit could  not  bo  received,  because  a  grievance  must  be  heard  from 
the  acts  below ;  that  the  process  and  the  regiistrar'*  return  were  th« 
proper  evidence  to  me  of  what  had  been  exhibited,  and  that  it  would  bt 
very  dangerous  to  admit  the  affidavit  of  a  party  to  bring  b  papers  whicli 
were  not  in  the  cause  below,  and  to  contmdict  the  judge  and  regtstrar^s 
return  :  and  therefore  the  affidavit  was  rejected. 

The  power  of  the  Court  upon  an  appeal  from  a  definitive  sentence  to 
receive  a  fresh  plea  cannot  be  disputed.  (6) 

Id  Fletcher  v,  Le  Breton  (7)i  on  an  appeal  from  a  definitive  sentence,  the 
Court  rejected  an  allegation  pleading  facts  not  shown  to  be  noviter  ad  natiiiam 
perv^nta. 

But  in  /VtVe  Y,  Ciark  (8)  Sir  William  Wynne  observed,  *'It  has  b*eii 
said,  that  though  the  Court,  even  in  an  appeal  from  a  definitive  senteace, 
may  admit  an  allegation,  yet  that  it  ought  to  be  cautious  and  not  aQow 
any  thing  to  be  pleaded,  which  ccmld  have  been  pleaded  below,  and  wbidi 
directly  contradicts  the  plea  on  which  witne^isea  have  been  examined  in  ibt 
court  below.  (9)  This  is  a  rule  which  the  Court  will  obii^rve  as  eitactly  is 
it  can ;  but  where  causes  corac  from  country  Courts,  this  Court  cannot 
always,  consistently  with  justice,  observe  it;  because^  in  the  courts  below, 
causes  are  often  awkwardly  conducted.  I  have  looked  into  the  proceedings, 
and  all  that  I  will  say  is,  that  they  are  such  that  the  Court  is  not  inclined 
to  reject  any  thing  which  may  tifnd  to  elucidate  the  tnLU^aetion.  I  thiok 
there  is  something  which  requires  examination/' 

In  appeals  from  definitive  sentences  it  is  lawful,  both  for  the  party 
appealing  and  the  party  appellate,  to  allege  things  not  alleged  before  the 


<1)  Wtttion*!  ClergymBn«  Law.  M. 
Btam^,  AivoriK  1  Djer.  940.  (tii  CJtrt'M 
(tK^Sdw*)  ea#e,  6  Ca  18.  6'aylo««  «aM, 
Owm,  12. 

(8)9  Vial  394- 

(9)  Vld»  tttmm  Moyim  v.  Hopkins,  ibid. 

(4)  C^non,  97.  Cofliet,  pt  5,  c  3.  i.  5. 
9k  941. 

(5)  I  Lee  (Sir  G.),  698, 

(6)  Ongbloii  thus  ■tales  the  rule :  — 
"  In  esoii  appiiMoali  4  «ent«ntii  diffiiii- 
liH  liecft  tam  A^ppeTlantii  quam  partji  mpftrU 
Utm   wm  ftllegiU   tMrgmre,  eC  non   probata 


probarv,  dummodo  noo  olMUt  public 
Uttliuin  in  bic  parte  productorum,'*  tit.  SOa. 
Cotiael,  pi.  5.  &  I.  c  5.  p.  S16^  also aafi  r — 
**  So  an  the  pubUcAtioD  of  the  wjtxttmm, 
produced  in  the  ftrit  tn«taace,  hiadiv 
noc"  nde  ttioM,  GaiL  lib.  L  Ohttrm^ 
tiooo*  108.  a,  9.  Etiam,  Ob*.  I«8.  «,  I. 
Maraota.  p.  408.  l  1 59.  Gotofrrd.  ia  Cod. 
7.  tit.  6S.  a.  6.  p.  1 .  El  vide  i^«»».  Om^ 
3  Ilagg.  365.  «.  Ibid.  368,  S«9 
(7)»Hagg.  86J. 

<8)  Ibid.  ses. «. 

<9)  OugfitOfU  lit.  SIS.  9,  U 
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joiige  from  Hrhom  the  appeal  is  made,  and  to  prove  thiDgs  not  proved,  so  as  Inhuution. 
tbe  publication  of  the  evidence  produced  in  the  first  instance  hinder  not. 
Bat  it  in  otherwise  in  the  case  of  grievances  which  ought  to  be  proved  by 
tbe  proceedings  and  the  act  of  the  judge  from  whom  the  appeal  is  made ; 
inkas  the  grievances  appealed  upon  are  omitted  and  left  out  of  the  pro- 
ceedings ao  transmitted ;  or  the  judge  from  whom  the  appeal,  or  his  regis- 
tnur,  has  refused  to  enter  in  his  acts  the  grievances,  which  the  party 
tppealing  supposed  himself  grieved  upon.  (1) 

la  Herbert  v.  Herbert  (2)  Sir  John  NichoU  observed,   «  By  the  96th   No  inhibition 
eaiioD(3)  no  inhibition  can  issue  witlMut  the  subscription  of  an  advocate;  ^^au^' 
by  the  97th  it  must  be  exhibited  to  the  judge.     The  reason  pointed  out  for  tcription  of  an 
this  is,  'that  he  may  be  fuUy  informed  both  of  the  quality  of  the  crime,  and  AdTocmte. 
«f  tbe  cause  of  the  grievance,  before  the  granting  forth  of  the  said  inhibition.'   s"^^^j^^  ^ 

**  The  96th  is  to  preserve  the  jurisdiction  unimpeached.  To  prevent  Kicholl  in 
frivolous  sait%  the  subscription  of  an  advocate  is  necessary,  which  applies  ^^^^  ^- 
ID  all  csMi  civil  and  criminal,  to  appeals  from  a  definitive  sentence  and 


from  a  grievance. 

^The  97th  canon  points  out  particular  regulations  for  particular  cases, 
IS  with  respect  to  an  intercolutory  decree,  or  in  causes  of  correction ;  and 
Moreover  it  requires  that  the  appeal  should  be  exhibited  to  the  judge. 

**  The  signature  of  the  advocate  is  not  sufficient ;  it  must  be  exhibited  in 
order  that  the  judge  may  be  informed  of  the  quality  of  the  crime,  and  the 
nature  of  the  grievance.  Surely,  then,  it  is  not  without  any  discretion  of 
the  judge :  it  is  not  a  mere  right,  however  vexatious  it  may  appear  on  the 
acts  submitted  to  the  Court  On  sound  considerations  of  justice,  the  judge 
■mst  exercise  his  judgment  whether  it  is  such  a  grievance  as  would  justify 
bim  in  tying  up  the  hands  of  the  court,  whence  it  is  brought ;  though  there 
■ay  be  but  few  cases,  and  those  under  extraordinary  circumstances,  in 
which  the  Court  would  refuse  it.  Though  in  ordinary  practice  no  question 
is  made  on  granting  an  inhibition,  and  reluctant  as  I  must  feel  to  withhold 
it,  still  I  am  of  opinion,  that  the  judge  must  exercise  his  judgment  on  the 
point,  and  decide  whether  there  is  sufficient  ground  to  issue  his  inhibition." 

In  Herbert  v.  Herbert  (4)  Sir  John   NichoU  observed,  "  What  is  ex-  What  is  ex< 
preisly  required  by  the  canon  is  not  repealed  by  disuse."  presslyrequirec 

In  a  cause  of  divorce  it  is  irregular  to  continue  proceedings  in  the  court  Jnotn^^^ 
below  to  enforce  payment  of  alimony,  which  formed  part  of  the  original  pealed  by  dis- 
lentence,  after  an  inhibition  has  been  duly  served  on  the  judge,  registrar,  ^^' 
«d.dve«cproctor.(5)  ^1,^:^ 

payment  of  a)i< 

( I )  CameU  pt.  5.  c5.  i.  S.  advocate  shall  do  freely,  not  taking  any  fee   X?^£I^I 

(«)  S  PbiL  444.  for  the  same,  except  the  party  prosecuting   fluihiSon. 

f »)  The  96th  csnon  is  as  follows:  —  the  suit,  do  voluntarily  bestow  some  gratuity 

"That  tbe  jurisdiction  of  bishops  may  be  u|>on  him  for  bis  counsel  and  advice  in  the 

pRserved  (as  near  as  may  be)  entire  and  free  said  cause.     The  like  course  shall  be  used  in 

I  pv^udiee,  and  that  Ibr  the  behoof  of  the  granting  forth  any  inhibition,  at  the  instance 


of  this  land,  better  provision  be  of  any  party,  by  the  bishop  or   his  ehan- 

■adc,  that  henceforward  they  be  not  grieved  cellor  against  the  archdeacon,  or  any  other 

viih    frivolous    and    wrongful    suits    and  person  eiercising  ecclesiastical  Jurisdiction; 

■ntfifafions.     It  is  ordained  and  provided,  and  if  in  the  court,  or  con&i&tory  of  any 

th«  DO  inhibition  shall  be  granted  out  of  bishop,  there  be   no  advocate  at  all,   then 

say  covrt  belonging  to  the  Archbishop  of  shall  the  subscription  of  a  proctor,   prac- 

Caatcrbury,  at  the  instance  of  any  party,  living  in  the  same  court,  be  held  sufficient.** 

it  be  subticribed  by  an  advocate  prac-  (4)  S  Pliil.  44S. 

in  the  said  court,    which   the  said  (5)  Ilamerton  y.  Hamerton,  iHagg.  2  i,  n. 
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In  uppeali  thv 
Oiurt  not  rc^ 
•iniified  till 
I  Inbibttion  !• 


niitil  tnhibt- 
^  titm  r«turn«d 
!  Cdnri  bu 


urt  will  dU 
I  ftD  absolute 


rto  begin. 


In  ChkkeMUrw  Donegal {l)y  Sir  John  Nicholl  observecl,  «I  tike  it  thai 
in  appe^lft,  at  least  from  grievances,  the  bands  of  the  Court  are  id  do  ca^e 
tied  up  till  the  service  of  the  iiihihition(2);  and  that  uhat,  or  whether  aoj 
intermediate  steps  shall  be  taken,  depends  upon  the  particular  circum^taocea 
of  the  case,  the  judge  of  the  Court  exercising,  in  that  respect^  a  tooad  legal 
di»eretion."(3)  Therefore,  the  Court,  having  ovfrruUni  the  objectiona  la 
the  admission  of  an  allegation,  on  the  fotlowing  court  day  admitted  an 
allegationi  notwithstanding  an  appeal  had  in  the  interim  been  asserteiL(4') 

It  seems  that  an  inhibition  does  not  remain  in  force  so  a.^  to  prevent  the 
inferior  court  from  proceeding  on  the  same  facts,  and  also  on  addttioatl 
facts  in  a  subsequent  suit,  the  original  suit  ha%'ing  been  dismii^iaed  in  the 
court  of  appeal  by  consent  of  the  parties, (5) 

Until  the  inhibition  be  returned,  the  court  above  has  nothing  whereon  lu 
act(6);  and  therefore  steps  taken  by  the  judge  a  quo  on  ll»e  same  court  day, 
but  aJTter  appeal  entered*  and  subsequently  thereto,  but  prior  to  the  scnriet 
of  the  inhibition,  and  subsequent  even  to  the  service  of  the  inhibition,  th# 
defendant  not  being  founded  in  his  first  appeal,  were  held  to  be  no  at- 
tentats* (7) 

If  un  appearance  under  protest  be  given  to  an  inhibition  which  discloses  aa 
appealable  grievance,  on  the  face  of  tt»  without,  at  the  same  time,  sodiseluiing 
any  peremption  of  the  appellant's  right  to  appeal  therefrom,  the  Court  will, 
at  lea-iit  overrule  such  protest,  and  direct  an  absolute  appearance*  (8) 

Sir  John  Nicholl,  in  Smyth  v.  Smi/(/t{9)  observed,  **  The  minute  of  this 
court,  in  1828,  shews  that  the  cause  in  which  that  inhibition  had  be<*n 
served  was  then  agreed,  and  the  husband,  or,  in  other  words,  the  cause, 
dismissed*  This  is  tantamount  to  the  formal  relaxation  of  an  inhibition  ;  lli# 
agreement  and  dismissal  supplied  its  place;  they  extinguished  the  aott; 
and  consequently  the  inhibition,  the  suit,  and  every  thing  that  liad  taken 
place  under  it  was  at  an  end  by  the  agreement  and  dismissal." 

On  appeal  from  refusing  the  prayer  of  a  petition,  the  appellant,  wlw 
originally  prayed  to  be  beard  on  his  petition,  begins.  (10) 


(1)1  Add.  SI. 

(3)  AppeUado  s  diffinttiira,  uatlra  cum 
fuit  intcrponitAf  ligol  manus  judici*  k  quo, 
ut  Hon  poasic  proeedcre  sd  aliquctn  actum 
ult«nus  in  ilU  eauai.  Sed  appcMatio  ab 
inUrloeutorii,    ami    ligat  mamia  judiei*  a 

3110,  quin  poc&it  procedere  ad  ultenora, 
onee  per  judicein  appellationis  fuerit  iiihi' 
bttitro.  Maranu,  lib.  vi.  act,  2.  t.  160. 
163. ;  LanccUott  (De  Attetttatia)»  2  pan. 
eb.  18.  lim.  1.  No.  1  &  3* 

(3)  Vid«etiaiii  Miiidkttm  v.  MiddlMom,  S 
Hag^,  Suppw  HL  «, 

(4)  IbkL  139.  Supp.  %. 

(5)  Smptk  V.  Smilk,  4  HafCg.  72.  Iloir 
far  an  agrnrimnl  mnI  disnimd  may  ainount 


to  a  rormal  relasAiioo  of  the  inhibition,  wiM 
ibid.  513. 

(6)  Hatmerton  ▼.  HamerUtH,  I  tbid.  94. 

(7)  ChUkeMitr^.  Domtynl,  \   Add,  9S. 

(8)  Grt^  V.  Grty^  2  ibid.  276.  P^y, 
ing  a  judg«  to  retcind  any  order 
p«renipt«  an  aAcr-appeal  from  that  ondcr, 
but  hi»  refusing  to  aeeede  to  tucb  prayar  m 
not,  Itjcif,  an  app«alablc  grievance,  any 
more  than  is  ht>  refuaiiig  to  peroitt  viw 
nei»e»  to  be  eianiin«d  on  tb«  day  Wi^ni 
to  propound  aJJ  fbcta,  ^ca  tlMtugb  tneb  wiu 
nesaet  are  actually  in  court,  and  are  tvora 
to  be  neceaMrv  witocaaea.    1  Md*  m  Mfc. 

(9)4  Hagg.513. 

(10)  Hngkn  ▼.   Tmntr^  4  ibid.  47. 
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8.  Attentats. 


Attkktats. 


An  attentat,  in  the  language  of  the  civil  and  canon  laws^  is  anything   Defined. 
vhatfloever,  wrongfully  innovated  or  cUtempted  in  the  suit  by  the  judge  a 
qm^  pending  an  appeal  (1) 

"If  the  party  appealing  will  proceed  with  his  cause  of  attempt,  he  is  not  When  appcl- 
eompellpd  to  prosecute  or  proceed  in  his  cause  of  appeal,  until  the  attempts  ^*"^  '^ilLI**'' 
be  first  discussed  and  retracted,  at  least  that  ought  to  be  first  requested,  lest  ^^^^  in*hi« 
he  *eem  to  recede  from  them.     Yet  the  party  appealing,  ought  to  take  care,  caus©  of  appeal, 
that  his  appeal  be  not  deferred,  whilst  he  is  prosecuting  his  cause  of  at- 
tempLs    which    inconvenience   he   may  easily  remedy,  having  liberty  to 
procei.«i  in  both  together."  (2) 

In  Chichester  v.  Donegal  (3)  it  was  intimated  by  Sir  John  Nicholl,  that   Course  for  pro- 
"The  regular  course  for  procuring  the  revocation  of  attentats  was  by  a  c""ngthe 
separate  proceeding,  civil  or  criminal,  as  against  the  judge  a  quo,  and  that  ittenuu!" 
it  was  not  by  charging  the  supposed  attentats,  accumulatively,  in  a  mere 
ordinary  libel  of  appeal." 

The  latter  criminal  proceeding  was  the  course  adopted  in  the  case  of 
lailf  V.  Fisher  (4),  where  it  was  by  articles  in  the  Consistory  Court  of 
Eieler,  promoted  by  Luke  against  Fisher,  the  surrogate  of  the  archdeacon 
of  Cornwall,  for  (an  attentat,  in  that)  having  decreed  Luke,  the  promovent, 
to  be  certified  for  a  contempt,  in  a  cause  of  subtraction  of  tithes,  &c.  (then 
depending  in  the  Archidiaconal  Court  of  Cornwall,  between  Whitaker, 
reetorof  Ruanlanihome,  and  Luke,  who  was  one  of  his  parishioners).  Under 
ttat  27  Hen.  8.  c.  20.  Fisher  issued,  or  caused  to  issue,  a  certificate  of 
nch  contempt  under  the  seal  of  the  archdeacon  of  Cornwall,  to  certain 
jutices  of  the  peace  for  the  county  of  Cornwall,  after  an  appeal  made 
from  the  decree,  on  the  part  of  Luke,  and  admitted  by  Fisher,  in  con- 
tempt, &C.,  of  the  appeal.  The  Judge  at  Exeter  dismissed  this  proceeding, 
geoerally,  with  costs  from  which  sentence  an  appeal,  on  the  part  of 
Loke,  was  prosecuted  to  the  Court  of  Arches.  The  Dean  of  the  Arches 
(Dr,  Calvert)  pronounced  (5)  for  theappeal,  and  retained  the  principal  cause. 
Hid  therein  revoked  the  pretended  certificate  (the  attentat,  a  step  not 
ttkea  by  the  Judge  a  quo\  but  affirmed  so  much  of  the  decree  appealed 
from  as  dismissed  the  respondent  from  the  original  citation  with  costs.  (6) 
iDd  gave  no  costs  of  the  appeal.  Luke,  the  appellant,  in  the  Arches  Court, 
agiin  appealed  from  this  sentence  to  the  delegates ;  and  this  appeal  came  on 
to  be  heard  at  Serjeant's  Inn,  on  the  26th  of  May*  1789;  when  the 
Judges,  delegates,  pronounced  against  the  appeal,  affirmed  the  sentence  of 
the  Judge  appealed  from,  and  condemned  Luke  in  the  costs  of  the  appeiil. 

(1 )  Ckiekt$ttr  V.  Domett  1  Add.  23.  imue   of  the   certificate  was  owing  to  the 

(S)  Coniet  pt.  S,  e,  1.  a.  3.  p.  20S.  imprudence  of  the   registrar  (not  a  iMUty 

(3)1  Add.  34.  n.  proceeded   against)   who    put   the   seal  to 

\\)  Cit.  ibid.  it*  unknown   to   the    surrogate,   after   tlie 

'5^  Trin.  Term,  1 7BC,  4th  S>e«.  suspension  of  the  decree  by  the  admisKion 

(€  I  It  appeared  by  the  evidence  that  the  of  the  appeal.  ^ 
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9.  Appeal  whek  remitted  to  thx  Court  heloht. 


Goll  (1) 


that 


apfMl 


Partict  ean  he 


b  tw. 


1  of  the 


i  lip  the  effect  of  an  appeal  by  stating 
eitingtiishes  the  sentence  quoad  prmsentim  eaunet  tiatum^ — but  tbal  qno^ 
futurum  Uatuniy  et  lids  exitum^  it  only  susperjtls  it," 

In  B/i/th  V.  Bii/ih  {*!)  Sir  John  Nicholl  observed,  •*  The  real  que»tioo 
before  the  Court  b,  simply,  a»  to  the  legal  effect  of  an  appeal  in  thii^  par^ 
tioular ;  in  other  words^  whether  it  bathj  or  bath  nott  the  effect  ascribed  Co 
it,  of  rendering  the  sentence  appealed  from  a  mere  nullity.  If  it  hatJi,  lb* 
present  ptea  is  highly  relevant,  and  clearly  admissible ;  if  it  hath  not,  it  call 
have  no  bearing  whatever  upon  the  case,  and  must,  as  clearly,  be  rejected* 

'*  Now  that  Buch,  an  appeal  entered,  is  its  legal  eft ect,  is  a  doctrine  to  whick 
I  can  by  no  means  subscribe.  It  is  quite  at  variance  with,  and  coDtradictory 
of,  my  preconceived  notions  upon  this  bead,  on  which,  I  confess,  lliat  no 
change  has  been  wrought  by  the  arguments  of  the  appellant^  couoseL  Oo 
the  contrary,  I  still  hold  its  legal  effect  to  be  a  mere  suspension,  and  not 
the  annihilation,  of  the  sentence  appealed  from.  That  this  is  the  com^ 
vie>r  of  the  subject  is  evident  fruin  these  cou>»iderafions — the  sentence  ap* 
pealed  from,  if  affimied,  that  i$,  if  it  stands  at  all,  stands  Bs  the  sentence  of 
the  Court  appealed  from,  not  the  appellate  Court  —  the  cause  is  remitted  ta 
the  court  below;  it  is  by  ibe  authority  of  that  Court  that  the  execution  of 
the  sentence  i^*  to  be  enforced ;  and  it  remains  valid  from  the  day  upon 
which  it  wa5  pronounced  by  the  Court  appealed  from,  and  not  from  that 
upon  which  it  was  merely  affirmed  by  the  appellate  Court.  In  a  word,  ihe 
sentence  on  appeal  is  dormant  only,  ndt  extinct,  and  revives  on  affirm«DM 
with  every  consequence  attached  to  it,  which  would  have  attached  bad  na 
appeal  been  interposeil* 

"^Tbe  authority  adduced  io  support  of  the  novel  position,  that  an  appeal  it 
not  merely  ^sutpenih'  or  *rerfmo,*  as  it  is  termed  by  the  civilians  pwimm 
lafet  scntcndttr  but  that  it  actually  annuls  it,  is  not  more  convincing  to  mj 
mind  thaji  the  argument;  or,  indeed,  i  should  rather  ssy,  it  assists  Iq  i«» 
fultng  it.  It  occurs  in  A3liffe  (3),  who  defines  an  appeal  to  be  ^a 
judicial  right,  whereby  the  former  sentence  is  for  a  while  eittingtiislied»* 
Now  llie  *  temporary  extinction'  of  a  sentence  is,  to  ray  apprehensiott,  tht 
tame  thing  with  its  *  suspension;*  it  is  only  another  mode  of  exprMii^g 
the  selfsame  idea.** 

In  the  case  of  on  appeal  from  a  grievance,  there  seems  to  be  no  objeettoo 
to  the  putting  parties  on  term»i  of  arrangement  for  the  future  trial  of  lk# 
cause:  thus  in  Sitfthefti  v*  H'e&b  (^),  ^n  appeal  was  pronounced  for,  oa 
an  understanding,  that  the  cause  should  be  retained,  and  the  adverse  proctor 
should  declare  in  acts  of  court,  that  be  admitted  certain  points. 


Sut  55  O 
e  184-  rrq 


10,  Stamp  ox  Appeals. 

By  stat  55GC0.3.  c.  1S4.  every  appeal   from   the  Court  of  Arch«»  ar 
Sir*     from  the  Prerogative  Courts  of  York  and  Canterbury,  was  required  Co  ba 


ingi  iSt,<KtMmp  on  a  j5/,  gtamp  ;  but  by  staL  5  Geo.  4-.  c.  41.  that  duty  was  repealed. 


(I  )  Prwf.  Ob«.  (b).  I,  Ob*,  cilir.  «-  1. 
(S)  1  Add.   31  J.     Vid«  cCiam    Fnmn  w. 

Smfik,  4  H^^,  il  1.  SIS. 


(S)  Ptn^rgoQ  Juris,  7\, 
(4Jl  Le«(SirG.).2C2, 
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Id  Smyth  v.  Smyih(l)  it  was  held,  that  a  protocol  of  appeal,  being  a  Stamp  ox 

notarial  act,  requires  a  5*.  stamp ;  and   the  Court  of  Arches  having  de-  ArPEAi.s. 

eided  on  that  ground  against  the  validity  of  an  appeal  from  the  Consistor}',  Protocol  of 

tke  defect  was  not  cured  by  a  stamp  affixed  previous  to  the  hearing  in  the  appeal 
Court  of  Delegates  on  an  appeal  from  that  decision.  (2) 


11.  Sealing  of  Appeals.  Seamscof 

ArFKAIA 

In  Smyth  ▼.  Smyth  (S)  it  was  contended,  that  in  appeals  a  notarial  seal  as 
veil  as  subscription  was  essential,  and  consequently  that  an  appeal  to  the  dele- 
gites,  which,  though  signed,  was  not  sealed  either  with  a  private  or  official 
Mil,  was  a  nnllity.  But  the  Court  of  Delegates,  it  is  assumed,  must^  by  affirm- 
iBg  the  sentence  instead  of  dismissing  the  appeal,  have  held  that  the  second 
ippeal  without  a  seal  was  valid. 


12.   Costs.  Costs. 

In  appeals  from  definitive  sentences  costs  generally  form  part  of  the   Stat.s&4Gii1. 
decree.  4.c.4i.s.i5. 

fiy  Stat  3&4f  Gul. 4.  c.  41.  s.  15.  costs  in  the  prosecution  of  any  appeal 
or  matter  referred  to  the  judicial  committee  of  the  privy  council,  and  of  the 
iKues  which  such  committee  may  direct,  are  left  to  the  discretion  of  the 
eommittev. 

By  Stat.  6  &  7  Viet  c.  38.  s.  12.  it  is  declared  and  enacted,  that  as  well  the   Stat.  6&7  Vict, 
costs  of  defending  any  decree  or  sentence  appealed  from,  as  of  prosecuting   p^®'  *•  '^. 
any  appeal,  or  in  any  manner  intervening  in  any  cause  of  appeal,  and  the  awarded  by  th« 
eosti  on  either  side,  or  of  any  party,  in  the  court  below,  and  the  costs  of  Ju<l»  "Jal  corn- 
opposing  any  matter  which  shall  be  referred  to  the   judicial  committee,  ^^^^  *" 
aod  the  costs  of  all  such  issues  as   shall  be  tried  by  direction   of  the 
judicial  committee  respecting  any  such  appeal  or  matter,  shall  be  paid  by 
such  party  or  parties^  person  or  persons,  as  the  judicial  committee  shall 
ofder,  and  that  such  costs  shall  be  taxed  as  in  and  by  stat  3  &4Gul.  4. 
e.41.  is  directed,  respecting  the  costs  of  prosecuting  any  appeal  or  matter  re- 
ferred by  her  Majesty  under  the  authority  of  that  act,  save  the  costs  arising 
out  of  any  ecclesiastical  or  maritime  cause  of  appeal,  which  shall  be  taxed 
bf  the  registrar,  or  his  assistant  registrar. 

la  Bumell  v.  Jenkins  (4)  Sir  John  Nicholl  observed,  "  In  these  courts  it  In  the  Eccle- 

has  always  been  held  that  costs  are  a  matter  of  discretion  —  not  of  capricious  s*******^**  courts 
..         ,         _  ,.  ,       .  ...  o     11    1         .  costs  ore  a  mat- 

VBcreuon,  but  according  to  the  just  consideration  of  all  the  circumstances,   tcr  of  discTc- 

It  is  the  duty  of  the  Court,  on    one  hand,  to  protect  parties  in  the  fair  ^i^'"* 

(1)4  Hagg.  73.  sity  for  the  notarial  act  stamp  was  oonKi- 

(8;  There  never  was  any  stamp  required  dercd  to  rerive ;  but*  at  all  times,  the  5§. 

^idftallj   on  appeals  from  the  diocesan  stamp  was,  in   practice,  employed   on  tlic 

■d  inferior  courts ;    and    in  practice,  the  protocol,  whenever  such  an  instrument  was 

&L  ftamp  as  for  a  notarial  act,  was  always  drawn  up,  whether  the  a]]pea]  was  frcim  a 

saployed:    while     on    appeals    from    the  diocesan  and  inferior  court,    or  from  the 

Wies  or  prerogative  courts,  a  15^  stamp  Arches,  or  prerogative  courts.   Appeal$,a^u<f 

knag  required,  the  stamp  as  for  a  notarial  actay  do  not  require  a  notarial  act  stamp. 

«  VM  DOC  used.     When  the  \5L  stamp  on  (S)  4  Ila^^g.  76. 

•wh  appcalf  was  taken  off,  then  the  neres-  (4)  2  Phil.  400. 
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assertion  of  their  just  and  legal  rigtits;  and  on  the  other  hand,  to  check 
vexations  Ijtigntion," 

In  IVcstmeai/i  v.  IVestmeaih  (\)  costs  in  thecauH;*  below  were  not  allowed 
lo  be  taxed  in  the  Court  of  Appeal,  as  between  husband  and  wife*  or,  befom 
sentence^  as  between  party  and  party ;  but  cont^  were  taxed  de  die  in  diem^ 
between  hnf%band  and  wif*^  though  she  had  a  separate  income. 
WhtfT*  Court  of  But  it  seeras  that  a  Court  of  Appeal,  on  an  appeal  from  a  ^etruMse. 
Appetl  connoi  cannot  enforce  the  payment  of  costs  incurred  in  the  inferior  courL  Is 
nii««ro/co5U  Briso)  v.  Brisco  (2),  which  was  an  appeal  from  the  rejection  of  sevefil 
incurred  i»  tlie  articles  in  an  excepted  allegation,  application  being  made  to  the  Court  to 
^  inHfrtor  cown,  enforce  the  payment  of  the  costs  which  had  been  incurred  in  the  conJt 
below^  Sir  John  Nicholl  said,  ^^Is  there  any  instance  of  tltis?  This  ii 
only  an  appeal  from  a  grievance^  I  doubt  whether  the  Court  can  taki 
any  such  step ;  it  is  the  fault  of  the  party  in  allowing  the  exceptive  allegi'- 
tion  to  be  given  in  before  the  expenses  were  paid.  The  case  may  stand 
over  for  precedents;  but^  as  it  now  strikes  me»  the  Court  would  not  be 
warranted  in  acceding  to  this  application,  particularly  before  the  process  has 
l>een  brought  into  this  Court*  '* 


APPROPRIATIONS.  (3) 
\,  Generally,  pp.  36 — 38, 

Origimat  ditiribuiion  of  tiiht9  —  Appropr%ator»  wert  in  their  origin  oheofM  |iriwi 
§ffiniMal — Church  may  letome  dttappraprioied  bjf  dittolutitm^  or  hf  prwmntmtmt—' 
Effect  of  an  apprcpriation  once  $n>ered. 

S.  AppaopRiATioNs   av  the   Goverkors  op  Queek  Akks's  Bouim, 

pp.  3S,  99. 

GtjtxmALLr,  1.  Genera LLY. 

When  an  advowson  was  appropriated  to  the  use  of  a  religious  house,  of 
some  particular  member  of  it,  it  was  called  an  appropriation,  and  theoee  all 
advow9ons  in  the  hand^  of  spiritual  corporations  were  so  denominated,  eitliir 
from  the  words  made  use  of,  appropriamus^  cansolidamu4,  ei  unimuMf  or 
because  the  bishop  as  ordinary*  or  the  pope  as  supreme  ordinary,  gave  a 
license  to  the  prior  or  canons  of  the  monastery  to  hold  them  in  proprim 
M9Ut.  (4) 

Appropriations  are  an  abuse  which  took  their  rise  in  the  darker  age»^  '^^m 
are  usually  termed  in  the  canon  law,  "annexiooes,"  "donationes,"  "onl- 
ones,**^e^;  and  the  term  ^^appropriation,"  which  was  borrowed  from  the  fona 
of  the  grant,  "in  proprios  usus/*  appears  to  ha%e  been  peculiar,  or  priiid* 
pally  confined  to  England.  Ducange(5)  cites  a  letter  from  Englaod»  ia 
which  it  is  used.  It  is  seldom,  indeed,  to  be  found  in  any  foreign  caooiia 
withottt  reference  lo  this  country,  and  there  is  scarcely  a  foreign  wriltr 
who,  in  noticing  it,  does  not  say,  *^quas  in  Anglia  voeant  appfopriaticmea.* 


(l}9Uaiq|.  Sopp.  ISd. 

(e>  S  PhiT  38. 

(3)  Pidr  amit^  tit.  AftvowM>ff  ;  er^MMttiL 

CcaAVBS-*  Faso^K  —  ViCAS  ^MO  VlCAmAGJC 


(4)  Gr^dm  v.  £«*■«««•  {Bial^  ^\ 
Plovd.  497.  rWyAf  v.  G^rm^  H^b. 
308.' 

(5)  Glo«.;593. 


APPROPRIATIONS.  37 

There  were  two  sorts  of  appropriation,  or  rather  appropriation  was  author-  Gewkeallt. 

iaed  to  be  made,  with  difTerent  privileges,  in  two  forms  (1);  the  one  "pleno  ~ 

jare,  sive  utroquejure,  tarn  in  spiritualibus  quam  in  temporalibus,"  where 
the  interests  in  the  benefice,  both  temporal  and  spiritual,  were  annexed  to 
some  religious  house;  and  the  oxhevy^^'non utroquejure"  though  ^^plenojure" 
IS  it  is  described,  "i>i  iemporalibits/'  where  temporal  interests  only  were  con- 
veyed, such  as  the  tithes  or  patronage  of  the  benefice ;  but  the  cure  of  souls 
resided  in  an  endowed  perpetual  vicar. 

At  the  first  establishment  of  parochial  clergy,  the  tithes  of  the  parish  were  Original  dis- 

di<tributed  in  a  fourfold  division :  one  for  the  use  of  the  bishop,  another  *5»*'"**o°  ^^ 

tithes* 
for  maintaining  the  fabric  of  the  church,  a  third  for  the  poor,  and  the 

fourth  to  provide  for  the  incumbent.  When  the  sees  of  the  bishops  became 
otherwise  amply  endowed,  they  were  prohibited  from  demanding  their  usual 
ihare  of  these  tithes,  and  the  division  was  into  three  parts  only.  And  hence 
it  was  inferred  by  the  monasteries,  that  a  small  part  was  sufficient  for  the 
officiating  priest,  and  that  the  remainder  might  well  be  applied  to  the  use 
of  their  own  fraternities,  (the  endowment  of  which  was  construed  to  be 
twork  of  the  most  exalted  piety,)  subject  to  the  burthen  of  repairing  the 
ehurch  and  providing  for  its  constant  supply.  And  therefore  they  begged 
Hid  bought,  for  masses  and  obits,  and  sometimes  even  for  money,  all 
the  advowsons  within  their  reach,  and  they  appropriated  the  beuefiges 
to  the  use  of  their  own  corporation.  But,  in  order  to  complete  such  appro- 
priation effectually,  the  king's  licence  and  consent  of  the  bishop  must  first 
be  obtained :  because  both  the  king  and  the  bishop  may  some  time  or  other 
have  an  interest,  by  lapse,  in  the  presentation  to  the  benefice ;  which  can 
Dever  happen  if  it  be  appropriated  to  the  use  of  a  corporation,  which  never 
dies :  and  also  because  the  law  reposes  a  confidence  in  them,  that  they  will 
■ot  consent  to  any  thing  that  shall  be  to  the  prejudice  of  the  church.  The 
con<erit  of  the  patron  also  is  necessarily  implied,  because  the  appropriation 
can  be  originally  made  to  none,  but  to  such  spiritual  corporation,  as  is  also 
the  patron  of  the  church;  the  whole  being,  indeed,  nothing  else  but  an 
allowance  for  the  patrons  to  retain  the  tithes  and  glebe  in  their  own  hands, 
without  presenting  any  clerk,  they  themselves  undertaking  to  provide  for 
the  sernce  of  the  church.  (S2)  When  the  appropriation  is  thus  made,  the 
appropriators  and  their  successors  are  perpetual  parsons  of  the  church,  and 
most  sue  and  be  sued,  in  all  matters  concerning  the  right  of  the  church,  by 
the  name  of  parsons.  (3) 

ippropriators  were  thus  in  their  origin  always  persons  spiritual,  being   Appropriaton 
bishops,  prebendaries,   monasteries,  and  other  religious  houses,  nay  even   ^teinalways 
Moneries  and  certain  military  orders,  all  of  which  were  spiritual  corpora-  persons  spi- 
tions.       But  the  case  is  now  different ;  for,  by  stat.  27  Hen.  8.  c.  28.,  and  "^"*** 
rtatSl  Hen.  8.  c.  13.,  the  monasteries  and  religious  houses  were  dissolved,  and 
the  appropriations  which  belonged  to  them  respectively,  amounting  to  more 
Khao  one  third  of  all  the  parishes  in  England  (8),  were  given  to  the  king  in 
n  ample  a  manner  as  the  bishops,  &c.  formerly  held  the  same  at  the  time 
of  their  dissolution  (a  proceeding  which,  though  perhaps  scarcely  defensible, 
vki  not  without  example,  for  the  same  thing  was  done  in  former  reigns,  with 

M>  X.  5.  3i.  r\.  (3)  Wright  ▼.  Gerrard,  Ilob.  307. 

iS)  Gr^ndtm    t.     Lincoln    ( Bitkop    of)^ 
1o*<L  496-500. 
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respect  lu  the  alien  pnories>  tliat  is,  »uch  as  vete  fitted  by  foreignerv  oalj  ( J  >); 
and  m&UY  of  the  appropriatiooji  so  vested  in  the  Crown  by  the  effect  of  tbeiv 
several  dissolutions,  being  afterwards  from  time  to  time  granted  out  by  tW 
Crown  to  tuliject5,  are  now  in  the  hands  of  lay  perdoas,  who  are  imuaUjr 
j^ryWd*  by  way  of  distinction,  latf  impropriators^  though  the  term  of  trppr^* 
prititors  U  in  strictne^-*  as  applicable  to  these  as  to  the  original  bolden.  (2) 

A  church  appropriate  may  become  disappropriate ;  —  First,  by  the  diaiotiK 
lion  of  the  religious  liouse  or  corporation  whereunto  tke  appropriatioii  wi 
grmtitcd ;  because  the  perpetuity  of  person  is  tlien  gone«  which  is  neoetamrjr 
to  support  the  appropriation «  and,  if  tfie  statutes  had  not  continued  tb# 
appropriations  to  the  king,  they  would  have  been  dissolved*  ipwfaeix^  hff 
the  dissolution  of  the  houses.  ("^) 

Secondly,  by  prt^sentineut ;  as,  if  the  person  presented  be  inducted,  tftte 
church  is  thereby  made  p  resell  tat  ive,  and  the  incumbent  so  iostttuted  and 
inducted  is  to  all  intents  and  purposes  complete  pardon,  and  it  amounts  to  a 
re-union  of  the  vicarage  and  parsonage. 

The  appropriation  at  first  being  made  by  a  judicial  act,  cannot  be  undone 
by  any  private  act  of  the  patron,  but  only  by  prcsentnient^  which  b 
also  a  judicial  act*  and  completer  the  disappropriation  without  institution 
or  induction,  and  without  any  previous  agreement  between  patron  and 
ordinary.  (4*) 

Lord  Coke  say?*,  if  a  woman  be  endowed  of  an  advowson  which  is  appro- 
priatedf  and  she  present,  and  her  incumbent  is  admitted,  instituted,  and  ia- 
ducted,  albeit  the  incuinl>ent  die»  yet  is  the  appropriation  wholly  dissolve4 
because  the  incumbent,  who  came  in  by  presentation,  had  the  whole  estalt 
in  hiiu(5);  but  according  to  Lancaster  v.  Lucttx  {S)t  such  diJapproptH 
ation  shall  only  be  during  the  life  of  the  widow,  for  if  such  a  tiling  li 
«UlE»e  by  lessee  for  y^-ars,  it  can  only  hold  during  his  term.  It  has  bet* 
mwea  said,  that  if  an  impropriator  presents  to  a  vicarage  by  the  name  of  m 
parsonage,  i^uch  presentation  aJone  Mill  disappropriate  the  churehf  al though 
a  presentment  by  a  stranger  to  an  advowson  appropriate  is  void,  even  if 
the  derk  is  both  instituted  and  inducted.  (7) 

An  appropriation  being  once  fairly  severed,  can  never  be  again  re-united, 
unless  by  a  repetition  of  the  same  solemnities  (B)  ;  but  a  presentation  bj 
uiurpatioo,  and  institution  and  induction  thereon,  does  not  diaapfiro* 
priatc.  (9) 


2«  AppaopaiATiuNs  by  trb  Goverisobb  or  Qubeh  AvyB*i  Boumtt* 

Appropriated  money  or  stock  belonging  to  a  living  in  the  [insBgwion  of 
the  iroveniors  of  Qitt-en  Anne*s  Bounty  may  be  thus  derived:  — 

Bv  i\\f  -;ili>  of  prut),  rty  belonging  to  a  benefice  under  statutable  powers 


(1)  J  Itt*t.  >*. 

(2)  3  BUrk  Cooeu  hy  Stephen.  7^. 

(3)  ITnpfu  r,  Cfrrtmi,  Hob.  SOi,    Gnm- 
dim   V.    JJmenim   {Bishop  ef\    Piawd.  4B7. 

(I)  C»tl  and  Glartr  t.  Cm^mir^  tmd  Utek^ 


JSM  (BiMkap  »/)•  Hal*.   14a      TV  Qmm 
V.  Lard  LmmUy,  2  Ijcuii.  80, 

(5)  1  Inst  4#i.  ^h). 

(f^)  Gibsons  Codrt«  15%    I  Lfoa.  tUU 

{ 7)  Flu,  N,  B.  :15, 

(8)  1  Blwk.  Com.  ms,  3»«. 

(9)  Com.  Dig.  lit  .f^f-^*o«,  li.  4L 
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wliich  have  specially  directed  the  purchase  money  to  be  paid  to  the  go-   Apfkofei. 
TerDon  (1);  by  the  sale  of  land  for  enlarging  a  churchyard  (2) ;  by  the   Governom" 
isle  of  lands  originally  purchased  by,  or  acquired   by  means  of,  Queen   Quekn  Annb*i 
Anne's  Bounty  (3);  by  the  sale   of  houses  and  buildings  other  than  the  ^Q^'^tt. 
bouse  of  residence  (4) ;   and  by  surplus  money  proceeding  from  the  sale 
of  the  house  of  residence  and  land.  (5) 

By  grant  from  the  governors  to  the  living,  either  by  lot,  or  to  meet  a 
benefaction ;  by  benefaction  or  gift  made  by  donors  to  the  governors  for 
the  benefit  of  the  living ;  and  by  endowments  provided  for  churches,  and 
given  or  transferred  to  the  governors.  (6) 

Such  appropriated  money  or  stock  is  applicable,  1st,  to  the  purchase  of 
hods,  titheit,  or  other  hereditaments ;  and  2dly,  to  the  building,  re-build- 
ing, or  purchasing  of  a  house  of  residence,  &c.,  within  the  parish.  (7) 


ARCHBISHOPS.  (8) 
1.  Gevbrallt,  pp.  S9— 41. 

Dtjlmtd  —  Oriffin  of —  Mode  of  addmting  the  arehbiahopi. 

&  Rights  and  Privileges,  pp.  41 — 44. 

Arthbi$kap  of  Canterhury  firat  pttr  of  the  realm,  —  ArchbUhop  of  York  ha$  precedence 
next  to  the  lAird  Chancellor  —  Inthronement  of  archbishope  —  Can  qutdify  eight  chap- 
laiitM  —  Archbishop  of  Canterbury  crowns  the  sovereiffn  —  Archbishop  of  Canterbury 
has  the  povrr  of  grnntitiy  dispensations — Convocation\ — Election  of  bishops  —  Con- 
atcratiom  of  smbjects  of  other  countries  by  the  Archbishops  of  Canterbury  and  York  — 
Jurisdiction  orer  inferior  clergy  —  Appeals —  Guardian  of  the  spiritHolities — Vacancy 
of  archirpisctq»fd  see  —  PresenttUion  by  lapse-—  Options  of  the  archbishops. 

\  How  Vacancies  in  Archbishoprics  may  be  created,  p.  44. 


1.  Generally.  Gekeeallt. 

An  archbishop  is  that  spiritual  person  secular,  who,  within  that  province   Defined, 
vhereof  he  is  archbishop,  has,  next  and  immediately  under  the  king,  su- 
preme power,  authority,  and  jurisdiction  in  all  causes  and  things  ecclcsias- 
ticiL    Of  such   there  are  only  two  in   England  and  Wales :  one   of  the 

{I )  Hod;^n'<.  Instructions  100.  1827.     SUL  2  &  3  Vict  c.  49,  a.  14.     Ibid. 

(Si  Sut.  5^   Gea  3.   c.  141.      Stephens'  1932. 

Eccle^U^tical  Statutes  1 102.  (6)  Stat.  2  &  3  Vict.  c.  49.  s.  12.     Ibid. 

O;  St  It.  2  &   3  Vijt.  c.  19.  fs.  15,  16.  1931.     Sut  3  &  4  Vict  c.  20.  s.  5.     Ibid. 

Ibid.  |o;;j.  l9CiCu 

r4i  Stji.  I  &  ■_*  Vict  c.  23.     Ibid.  182.5.  (7)  Hodgson's  Instructions,  100. 

fat  C&3  Virt.  c.   19.  58.    17.  19.      Ibid.  (8)  Vide  post,  tit.  Bisiion — First  Fruits 

iyv4.  AND     Tenths.       Stephens*     Ecclesiastical 

(5)  .V4I.  1  Si  2  Virt.  c.  23.   s.  7.     Ibid.  Statutes,  Index,  tit  .\k(  iieisHor. 
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tlirtiufi  of  the 
Archbi&hop  of 


0cirBm4u.n  prov'tuce  of  Canterbury  (1),  styled  Metropaliianus (2)  ei  Primas  toiimi 
Anglift;  the  other  of  York^  styled  Primas  et  Metropolitanut  Am/tia  ;  tht 
Archhishop  of  Canterbury,  who  has  within  his  province  all  the  bishoprict 
(which  are  at  present  twenty-five  in  number),  except  Chester,  Durham, 
Carlisle,  Ktpon,  and  the  I»le  of  Man  (3);  and  the  Archbishop  of  York, 
whose  province  comprises  the  five  bifthoprics  just  named. 

Before  the  coming  of  the  Saxons  into  England,  the  Christian  Briiona  Itad 
til  roc  archbishopA,  vh.  of  London,  York,  and  Caerleon  in  Walc«*  Thm 
archie  pi  seopal  »ee  of  London,  was  by  the  Saxons  placed,  for  St.  Atialitia 
Rttke^,  ut  Canterbury,  where  he  was  buried.  That  of  Caerleon  being  translated 
to  St,  Davifi'*,  and  after  subji^ctt-d  to  the  see  of  Canterbury* 

The  Archbishop  of  Canterbuf  y  anciently  had  primacy  as  well  orer  Irekail 
n»  England)  and  from  htm  the  Irish  bishops  received  their  coi)$ecratioD«  for 
Ireland  hud  no  other  archbt^^hop  until  the  year  1152.  For  which  reason  it 
was  declared  in  the  time  of  the  first  two  Norman  kings,  that  Canterbury  wa« 
the  metropolitan  church  of  England,  Scotland,  and  Ireland,  and  the  ifths 
adjacent ;  the  Archbishop  of  Canterbury  was  therefore  sometimes  stjled  m 
Patriarch  (4-),  and  Qrbis  Britannici  Pontifex,  insomuci*  that  matters  reeoidfld 
in  ecclesia'-tical  afiairs  ran  thus,  viz.  anno  pontijkaiits  nmiri  pn'ma^  «r- 
cHndo,  ^c.  He  was  also  Legnius  naius,  that  is,  he  had  a  perpetual  Icguniim 
power  annexed  to  his  archbishopric  nearly  a  thousand  years  iiinc«.  And  tt 
general  councils  he  had  the  precedency  of  all  other  archbishops  abromd,  and 
at  home  he  hatl  mme  special  marks  of  royalty,  as  to  be  the  patron  of  tlM 
bishopric,  as  he  was  of  Rochester,  to  coin  money,  to  make  knights,  and  to 
have  the  wardships  of  all  those  who  held  lands  of  him«  jure  dominiif  altbottgii 
they  heldt  m  capiu,  other  lands  of  the  king's.  He  was  likewise  chief 
moderator  in  thesynodn  and  convocations,  with  power  to  hold  divers  conrti 
of  judicature^  for  the  deuision  of  controversies  pertaining  Ui  eccle«ii«ttcsl 
cognisance-  (5) 

Tigin  of  the  The  metropolitan  see  of  York  had  its  original  at  the  first  reception  of  tlie 


( 1  >  Tbe  Chrlstiaii  religion  in  Enf^Und 
took  root  fif«t  in  the  !M?e  of  Canterbury ; 
Sc,  Ausdti,  who  first  prcuched  tbe  Gmpcl 
tiJ  ihif  owe,  w»*  the  (Iril  archbishop  of  the 
t4k€r.  Ciinicrljury,  once  the  royal  city  of 
the  kingn  of  Kent,  w&s  by  ling  EtheUiert, 
on  hi*  coovemion.  botowtti  on  5/,  Aupus- 
iii$€,  the  Archbishop  and  bis  »ucc&sor«  for 
rver  ;  anil  to  tbe  chair  thereof  tMeamc  ort* 
ginalty  fiietl  in  Canterbury. 

(S)  It  has  been  queationed,  whether 
lltm  be  any  iliflertaiee  t>etwcen  trriMbithop 
mnd  mttraji&tHt^H  t  vnnw  conceiving  that  there 
it  «ome  difr**rence  between  tbetr,  othera 
sHirmiug  that  they  are  lioth  one ;  the  canoo 
laur  «c>emi  la  a  scow  to  faiour  each  o#  llMte 
opini^ina- 

(31  'Die  proprietor  of  the  l»le  of  Man 
waa  fbrmcrly  patmn  of  the  htiihoprie  there  ; 
but  the  Arehbi^bop  of  York  Uiil  nut  coo- 
iecr«t«  bini  till  the  broad  *cal  of  the  ling*i 
euti««nt  l»*<i  tH:en  proJuccd.  (JobnaonV 
Hint,  fde  iA  Man.  t?9.)  It  wa*  formerly 
v»i thill  tbe  pn>finec  of  Canterbury,  but 
aitnc^c'l  to  York  by  alat  Ul  f  ten.  8.  c  3L 
Saic«  frtat.  a  0%.'0.  4.  c   M^,  tiic  patrOMge 


of  this  bishopric  ia  no  longv  in  tbt  Thkm 
of  AthoK  but  tn  the  CrowiL  tol,  I  A  9 
Vict.  e.  30.  repeals  atat.  6  &  7  GitJ.  4.  c  77. 
so  far  as  relatea  to  Sodor  and  Ma<i ;  m^  W 
sec.  5.  it  u  enacted,  that  no  acclmwtlai 
dignity,  office,  or  benefiM  iliall  be  hM  fia 
cammendam  by  any  biibop  of  Sodor  and  Matt. 
\1dc  Sodnr  and  Mm  {BUhap  t*f)  v.  ZMf 
(  Bart  of  ).  2  Vea.  ten.  357.;  Dwrh^  (  E^  tf} 
T,  Athai  {DuMe  of),  ibid.  An  bbtonca! 
summary  of  the  btthoprie  of  Sodor  and  Mas 
will  be  found  in  Stepltem 
Sutut^  1690^  and  whidi  waa  < 
eated  by  tbe  present  Biahofi  of  8l  Amjij 

('I)  Patriarcha  was  a  chief  bwliop  vmi 
^▼erat  kingdofM  or  provineo.  ■■  an  aid^ 
bt&hop  is  of  levera)  dioc«se«»  aod  h^  trr*^ 
archbiibops  under  him, 

{5)  By  MaL  25  Edw.  S^  it*  3»  r 
\%  made  a  speciet  of  treaaon,  vImtc  *  u  «<' 
MCtitat  or  rvtiffiou^  ^Uyefh  hb  pfvUtr.  Ur 
whom  he  oweth  faith  an'i^ o1>edieace.  lioi 
tht«  wa5  ftrtti  treason  at  the  cofiuDOB  ^m^ 
bein^  eouinittted  only  agaitist  tlie  M(||Mi» 
3  Inif.  3U.    Roger«»£«ckft,  Liv,  10^107. 
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Gospel  in  England,  when  king  Lucius  established  Sampson  the  first  arch-   Gkxceallt. 

bishop  thereof.     Not  long  after  the  conversion  of  the  Saxons,  Paulinus,  by   

Pope  Gregory's  appointment,  was  made  archbishop  thereof,  a.d.  622.     The  ^^of'v   k* 

province  of  York  anciently  claimed,  and  had  a  metropolitan  jurisdiction 

over  all  the  bishops  of  Scotland,  whence  they  had  their  consecration,  and 

to  which  they  swore  canonical  obedience.     In  14-66^  when  George  Nevil 

was  archbishop  of  York,  the  bishops  of  Scotland  withdrew  themselves  from 

their  obedience  to  him,  and  had  archbishops  of  their  own.  (1) 

Id  speaking  and  writing  to  him,  the  title  of  '<  Grace,"  and  '*  Most  reverend  Mode  of  ad- 
Father  in  God,"  is  given  to  him.  (2)  And  he  describes  himself  ."by  ^J^^JJ^ 
di%ine  providence."  (3) 

In  speaking  and  writing  to  the  Arclibishop  of  York,  the  title  of  '^  Grace," 
and  "Most  reverend  Father  in  God"  is  given  to  him.  He  writes  himself 
by  "divine  providence,**  and  has  precedency  next  to  the  Archbishop  of 
Canterbury  over  all  tlie  other  clergy. 


2.  Rights  akd  Privileges.  Rights  aho 

Pbivilbgu. 

The  Archbishop  of  Canterbury  has  prelates  to  be  his  officers  (•i),  is  the  Archbishop  of 
first  peer  of  the  realm,  and  has  precedency,  not  only  before  all  the  other  ^"**^g"^jj, 
clergy,  but  also  (next  and  immediately  after  the  blood   royal)  before  all  realm, 
the  nobility  of  the  realm,  and  all  the  great  officers  of  state.  (5) 

The  Archbishop  of  York  has  the  precedence  over  all  dukes,  not  being   Archbishop  of 
of  the  blood  royal ;  as  also  before  all  the  great  officers  of  state,  except  the  cedencTnexTto 
Lord  Chancellor.  (6)  the  Lord  Chui- 

The  Archbishops  of  Canterbury  and  of  York  are  said  to  be  in  throned,  ce^lo*"- 

when  thev  are  invested  in  their  archbishoprics.  (7)  Inthroncment 

'^  ^   ^  of  archbiiihopa. 

The  archbishops  can  respectively  retain  and  qualify  eight  chaplains.  (8)   ^^^  qualify 

It  is  the  privilege  by  custom,  of  the  Archbishop  of  Canterbury,  to  crown  eight  chaplains, 
the  kings  anil  queens  of  this  kingdom  ;  and  it  is  said,  that  the  Archbishop  Archbishop  of 
nf  York  has  the  privile^^e  to  crown  the  queen  consort,  and  to  be  her  per-  crowns  the 
petual  chaplain.  (9)  sovereign. 

By  Stat.  25  Hen.  8.  c.2 1.(10),  the   Archbishop  of  Canterbury  has  the   Archbishop  of 
power  of  granting  dispensations  in  any  case,  not  contrary  to  the  Holy  J^n*e»'buryhas 
Scriptures  and  the  law  of  God,  where  the  pope  used  formerly  to  grant  granting  dis. 
them,  which  is  the  foundation  of  his  granting  special  licenses  to  many  at  pcnsations. 
Uf  place  or  time  (11),  on  his  giving  dispensation  to  hold  two  livings  (12) 
tnd  the  like ;  and  on  this  also  is  founded  the  rights  he  exercises  of  conferring 
degrees,  called  Lambeth  degrees;  in  prejudice  of  the  universities. 

In  unaccustomed  cases,  however,  the  archbishop  has  no  ])ower  to  grant 
dfefpensations,  but  must  refer  the  matter  to  the  sovereign  in  council.  (13) 

(1)  Godolphin';*  Repertorium,  14.  (10)  Stephens'    Ecclesiastical    Statutes, 

('J»  I  Bunrs  K.  L..  !»y  PhilHmore,  197.        UK).  ;    et  rifle  stat.  28  Hen.    8.  c.  IG.  ibid. 

IJ.I  Giidolphin's  Kvpertoritiai,  13.  1.M5.      0)/t  and  (Jlovrrs.  I.itvh/ield  and  Co- 

|4)  Ibid.  M.  ventrif  (Bhhopof),  Hob.  147. 

<  3)  Ibid.  13.  (11)    f'^i'it  Stat.    4  Geo.  4.   c.    76.   s.  20. 

(<)  Ibid.  14.  Stephens*  EccleMastioal  Statutes,  1239. 

(7)  Ihid.  21.  (I'i)  ^'id*  sUt.  1  ft  2  Vict  c.  lOG.   s.  6. 

(x)  Ibid.  Ibid.  ISrtS. 

(9)  I  Bum's  E.  L.,  by  Phiilimore,  197.           (13)  Stat.  2J  Ilcn.  8.  c.  21.  s   5.     Ibid. 

I  Black.  Com.  3«»l.         '  163. 
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HfGNn  AlTD 
PjHYttCOCt. 


onvocstiun 


I  of 


lof 
tubjects  i»f 
other  conn  tries 
the  A  roll* 
hop%  of  Can- 
bury  cml 
rork. 


|onsdictt<»a. 
▼»r  Lal«ri0r 


An  atobbUliop  a^  the  chief  of  the  cK*rgy  in  the  whole  province;  npom 
reeeipi  of  the  king's  writ  calb  the  bti!ihop9  and  clergy  of  his  provinot 
to  meet  htm  in  convocation^  but  without  the  king's  writ  he  cannol  i»> 
sctnble  them.  (1) 

He  confirms  the  elections  of  the  bishops,  and  afrerwarcb  conAeeraICi 
lhem«  and  administers  to  them  the  oath  of  due  obedience.  (2) 

Stat,  25  Geo.  3.  c.  8k  (3),  conlirmed  by  stat  59  Geo,  S.  c*  60.  a,  a(4)b 
after  reciting  the  uecessicy  by  the  laws  of  the  reahu  of  the  king's  tioeoit 
to  consecrate  any  person  to  the  oiHce  of  bishop ;  and  that  the  bi»kop 
shall  take  the  oathi^  of  allegiauce,  supremacy,  and  also  the  oatli  of  dua 
obt^dienco  to  the  urehblshop;  and  that  there  are  divers  persons,  subjecth 
or  citizens  of  countries  out  of  hi^i  Majesty's  dominions,  and  inliabiting  and 
rcjtiding  within  the  said  countries,  who  prof^s  the  public  worship  of  At* 
mighty  God  according  to  the  principles  of  the  Church  of  England^  an4 
who,  in  order  to  provide  a  regular  succession  of  ministers  for  the  service 
of  their  church,  are  desirous  of  having  certain  of  the  subjects  or  citizeat 
of  those  countries  con^rcmted  bishops  according  to  the  form  of  consecralioii 
in  the  Church  of  England  :  enacts,  that  the  Archbii>hop  of  Canterbury  or 
the  Archbishop  of  York,  for  the  time  being,  together  with  such  other  bishopt 
as  they  shall  call  to  their  assistance,  may  consecrate  persons  being  subjecti 
or  citizens  of  countries  out  of  his  Majesty's  dominions,  bishops,  for  thm 
purposes  aforesaid,  without  the  king's  license  for  their  election^  or  t&t 
royal  mandate  under  the  great  seal  for  their  confirmation  and  consecrattoo* 
and  without  requiring  them  to  take  the  oaths  of  allegiance  and  supremacy 
and  the  oath  of  due  obedience  to  the  archbishop  for  the  time  being.  Bal 
no  person  can  be  consecrated  without  fir!it  obtaining  a  license  from  tlM 
Crown  for  performing  consecration  ;  and  no  person  so  consecrated  cui 
exercise  his*  €»fRce  within  his  Majesty *s  dominions. 

An  archbishop  has  the  inspection  of  the  bishops  of  his  province,  as  wflt 
as  of  the  inferior  clergy,  whom  he  has  power  for  that  purpose  to  visit  (5) 

He  has  also  his  own  diocese,  wherein  he  exercises  episcopal  jurisdictiof|i« 
as  in  his  province  he  exercises  archiepiscopal.  (6) 

Although  the  archbishop  is  ordinary  of  the  whole  of  his  province,  yet  by 
the  canon  law  he  cannot,  as  metropolitan,  exercise  his  juiisdiction  over  the 
subjects  of  his  suffragan  bishops,  except  in  certain  cases  especially  allowed 
by  law — whereof  Hosticnsis  enufnerates  one  and  twenty,  (7) 

Bat  his  ecclesiastical  acts  within  his  province,  though  done  within  tlie 
jurisdiction  of  one  of  his  bishops  or  other  ecclesiastical  person,  are  ofUy 
voidable,  and  not  absolutely  void  as  the  granting  administration  when  tkam 


(t)4  Imt  3SS,  Sm.  3  Rol.  Abr. 
Pimifoti*^  it  Rof  (X),  335. 

{2)  "Hio  fullcrwing  is  the  form  of  oith :  — 
**  In  the  name  of  Gofl.  smen.  L,  N.,  chown 
btibop  of  the  cliureh  and  lee  r»f  P.,  do 
profins  ftnd  promue  «U  due  reverottcc  and 
ulitdiciie*  to  tht  Arehb»ih«p,  imd  to  the 
diurcli  of  C*  sod  to  their 
•o  hel|»  ine  God,  througjh  Jesus 
Chmt" 

But  thts  oftth  »liall  not  he  maite  «t  the 
cottMwnition  of  an  jirvlilMal«Of».  1  Bam** 
E*  I.,^b^  PhiUtniore.  fl09. 


(S)  Stephctu'  EccldiMtiod  Sla«ixMa,9fl. 

(4)  Ibid,  1148, 

(5)  SL  DtaA^9  (Bitk^  of)  w.  Im^  1 
Salk.  IS4.  In  to  Fork (Ikmm  «f  >» 8  Ct  &  1* 
Sttplieos*  £cete«aitical  Statute*^  906<k 

re>  f^dtStat^fyk  7  GuL  4.  ee. ] 9.  aod 87. 
Stephens*  Ecdesaastic&l  SlaAiale^  1  €61, 1 ISL 
Stat.  7  GuJ.  4«  &  1  Viet  e.  SS.  UM,  1900. 
abolbhitif?  the  mcvW  junadiedoa  bflnng|M 
to  the  Archbubop  of  York,  Biifaopi  m 
Durbaou  aad  Biihop  of  Elj. 

(71  Hostiendv  cap,  Paaloralia  da 
ordinajrii.     Godolphm't  Ra|i«taHwaiit  li» 
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are  not  bona  Hoiabilia(l),  or  institution  to  an  advowson  within  a  peculiar  in 
hb  province. 

If  the  archbishop  visit  his  inferior  bishop,  and  inhibit  him  during  the 
visitation,  and  the  bishop  has  a  title  to  collate  to  a  benefice  within  his 
diocese  by  reason  of  lapse,  the  bishop  cannot  institute  his  clerk,  but  the 
clerk  ought  to  be  presented  to  the  archbishop,  and  the  archbishop  should 
institute  him,  because  during  the  inhibition  the  bishop's  power  of  jurisdic- 
tioo  is  suspended.  (2) 

To  him,  as  a  superior  ecclesiastical  judge,  all  appeals  are  made  from 
inferior  jurisdictions  within  his  province;  and,  as  an  appeal  lies  from  the 
bishops  in  person  to  him  in  person,  so  it  also  lies  from  the  consistory  courts 
of  each  diocese  to  his  archicpiscopal  court,  in  addition  to  which  he  has  also 
a  court  of  original  jurisdiction. 

The  archbishop  can  hold  his  court  where  he  pleases  within  his  province, 
and  officiate  as  judge  in  person,  or  by  his  vicar  general.  (3) 

During  the  vacancy  of  any  see  in  his  province,  he  is  guardian  of  the 
fpiritualities  thereof,  as  the  king  is  of  the  temporalities ;  and  he  executes  all 
ecclesiastical  jurisdiction  therein.  (4) 

On  the  vacancy  of  an  archicpiscopal  see,  the  dean  and  chapter  have 
become  the  spiritual  guardians,  ever  since  the  office  of  Prior  of  Canterbury 
was  abolished,  at  the  Reformation.  (5) 

By  skat.  25  Hen.  8.  c.  21.  s.  16.  (6),  when  the  see  of  the  Archbishop  of 
Canterbury  is  void,  the  guardian  of  the  spiritualities  shall  grant  faculties, 
licenses y  and  dispensations  throughout  both  provinces,  as  the  archbbhop 
might  have  done. 

During  such  vacancy  the  guardian  of  the  spiritualities  has  all  manner 
of  jurisdiction  of  the  courts,  has  the  power  of  granting  licenses  to  many, 
probate  of  wills,  and  administration  of  intestate  estates,  and  also  of  granting 
admissions  and  institutions ;  but  he  cannot  consecrate  or  ordain,  or  present 
to  Tacaut  benefices,  or  confirm  a  lease.  (7) 

The  guardian  of  the  spiritualities  has  a  right  to  the  perquisites  that  accrue 
bj  the  execution  of  these  powers,  until  the  new  elected  bishop  can  by  law 
eiecute  them.  (8) 

After  election  and  confirmation,  the  bishop  is  invested  with  the  right  to 
fxercise  all  s]>iritual  jurisdiction,  and  the  power  of  the  guardian  of  the 
ftpiritualities  ceases.  (9) 

The  aichbii^liop  is  entitled  to  present  by  la])sc  to  all  the  ecclesiastical 
lirinsrt  in  the  disposal  of  his  diocesan  bishops,  if  not  filled  within  six 
iioDiLs.(10) 

The  archbishop  has  a  customary  prerogative,  when  a  bishop  is  consecrated 
by  him,  to  name  a  clerk  or  chaplain  of  his  own  to  be  provided  for  by  such 
toffragan  bishop ;  in  lieu  of  which  it  is  now  usual  for  the  bishop  to  make 
over  by  deed  to  the  archbishop,  his  executors  and  assigns,  the  next  present- 


RXOUTS  A  MB 
PRXTIUtOBt. 


(i)  Wrighion  ▼.  Brmpn*,  3  Lev.  212. 
fWarc'f  €tue,  5  Co.  30.  (a).  Com.  Dig. 
^  AimimHntiicm. 

U)  Godo]phin*s  Rcpertoriiiro,  19.  1 
kni's  K.  L.  b7  PhiUimore,  2:{1. 

i%MfL  DnriH'B  (Biahop  of)  v.  Lneif,  1 
«k.  r,J.     lbi*L  1  Ld.  lUym.  447.  530. 

•  4)  GoddphinV    Rcpertoriiun,  39    4 
ATliflFe^  Parcrgoa  Juiis  1*J.^. 


Appeals. 


Guardian  of 
the  spirituali' 
ties. 

VacaiMnr  of 
archiapiieopat 


Presentation 
by  lapse. 


Options  of  tbs 
archbiftbops. 


(5)  2  Ilol.  Abr.    Prerogative  le  Roy  (S), 
222.     Godolphin's  Repcrturium,  41. 

(6)  Stephens'  Ecclesiastical  Statutes,  168. 

(7)  Godolphin*.s  Rcpertoriiun,  21.  40. 

(8)  WatHon*s  Clergyniaii's  Law,  c.  40. 

(9)  Gibson's  Codex,  1  H. 

(10)  1  Black.  C'oni.   Wl 
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lUaflTt  AVD 
P»|V|U[4it&. 


I  How  Vac  AM* 
[ciuitr  Amcii- 

■Ar  »K 

C&KATVU, 

Hov  vACAficid 
mmy  ba 


nrion  of  such  dignity  or  berje6(!e  in  the  hishojVsi  dMposoI  within  that  sec,  fts 
the  iirchbishop  himself  shall  chuost'»  which  is  therefore  called  hi*  t^piion  (I); 
ivhich  options  are  only  binding  on  the  bbhop  himself  who  grants  them^  and 
not  on  hi*  auccessor^  (2) 

If  the  archbishop  die  while  the  bishop  contioues  in  hb  see,  such  opttott 
goes  to  the  executors  of  the  archbishop,  or  to  his  administrators  if  he  die 
intestate*  (3) 

And  if  an  option  happening  to  be  vacant  be  not  filled  up  during  the  life 
or  the  continuance  in  the  same  5ee  (4r)<  ol  the  bishop,  upon  whose  promotion 
such  option  arose  to  the  arcbbishop,  the  archbishop  loses  such  option,  and 
the  presentation  of  it,  devolves  pro  hoe  vice  to  the  Crown  (5),  as  it  would 
also,  if  the  option  should  not  become  vacant  before  the  bishop  dies^  or  ta 
translated.  (6) 

S*  How  Vacakciks  in  Arcubise!opr:c5  mat  be  crsatso. 

Archbishoprics  may  become  void  by  death,  by  deprivation  for  any  wtrj 
gros8  and  notorious  crime,  and  also  by  resignation. 

All  resignations  must  be  made  to  some  superior;  an  archbishop  therefote 
can  resign  to  none  but  the  sovereign* 


ARCHDEACONS.(7) 

1.  Generally,  pp.  45,  46. 

Drjinfd —  Authoriif  of^n  mr^iditaeon  u,  in  9omt  etues,  Jvritdictio  ordimaria,  im  otktn  H 
i§  fMfgtxta  —  T\srm  ** benefice"  tha  n«i  inetitdt  an  artkdeacimrjf  —  ArtkAmwm^  9§ 
an  r^eirtiaaticat  dignity  —  ArchdtMomrjf  eamprthendtd  mmdtr  ••  eaikedrul  prtflrmtmi^^^ 
ArroiwTMSiTT. 

2.  Qualifications,  pp.  46*  47- 

Sq   arcfuleat^m    tan    be   appoiigted    under    ikt   a^t   a/   tittnfy'Jim    peon  —  Pttwi^mtip 
to  uppaimimMU  muMi  have  he^n  $ix  pear*  in  prieai**  ortUn-^StoL  13  I'  14  Cmt*  S. 
e.4.  i.  6.    Jii«t«r  be  tomplied  with — Not  obfifffd  io  $uk$cnb€  md  rmd  tie  t>ir<hp  ■fas 
awtuin — Qmilifyinif  oaiA$  for  office   mu»t  be  taktm — ReHdemt*  iff  mnkdtomm 
tnkgM  mm  nrthilracon  map  haid,  ta^hgr  wfUk  KU  m^hdmtomrjf,  tm^  btm^^tm* 

3.  JuRtsDiCTiONt  pp-  *T 49. 

Wlk*»  the  dirieion  of  diortUM  intn  arehdtafnmrift  enmmeneed —  Gemrral  jmri^ittiam  pftkt 
dioetae  t*  r«  the  biihtip —  i*»afe*  of  dijfrrent  dioffte* —  Vnifarmiif  0/ Jmriedtctivm  ^^— 
Ihtiitit  i^mrkdtwum  mtmeiimeM  minitteriut  —  Administration  ef  oathe  to  cl 
—AtAdmMmt  ttttp  oet  oj  cM«e»orj  to  the  bishop  under  ike  church  ditcipHma  ad'^i 


(I)  Cowi!r«  lottrpnter,  lit.  Option, 
(t)  rtde  1  lluin**  E.  L.,  by  PJiiirimor«. 

t40.     /Nrf««-(D.a)  f.  Ckapm^m    (D.U) 

AinhL  tOl, 

(^)  Henm^lt.  Limentn(Biekopof),  3  Binji. 

1140.      /W«L  7  H.  A  a  167.    Pmtr  (D.D.) 

f.  Ckdpmtm  (DJX),  Aniia.  9B. 

(4)  Ibid. 

(5)  Ibid, 

1 6)  Tbi  prefOfaliT*  ItmU  ieemt  to  be 
denf«d  (torn  Uic  IcfSBtlOtf  power*  formerly 
wincted  by  the  popes  to  the  mciro(>otiuri 
of  CaatcrtNiry  (Sbcrl^ek  011  Options  t  ) ; 


and  Jt  tnmy  be  ttated*  tlimt  the  ptpal  cLtim  it* 
•elf.  like  uku^i  olber»  of  itut  encTtMiebifl|r 
■e«t  ^*s  probably  tet  up  in  imit«t<oit  of 
the  imperial  pren>;^ttve  nlied  prime  or  pri* 
mari«  prece*  ;  whrrrby  the  tm^vrvr  tmm^ 
ci«e4,  and  hta  immemoriAUy  exviciaed.  a 
rigitt  of  niimtng  to  the  fir»t  prebefhd  ttai 
bceofTiM  vftCAni,  afier  hia  iMmnuan,  in  cfify 
ehurch  of  the  empire.  A  rigbi  iJMt  «SS 
a1^  exeretscd  by  ihe  Crown  o£  Vji^ani  Is 
the  rei^  of  Edward  L 

(7)    Hde    pott,  tit.     CHCftCMWAS»«»S^* 
Picikj UTIE1  .^  VtiiTArto». 
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i»KACOii*t  Covet  —  If  an  archdeacon  die  the  proeeedingt  can  be  moved  into  the  Epii' 
eopai  Comrt — AppeOate  tribunal, 

4w  Formation  and  Endowment  of  new  Archdeaconries,  pp.49 — 51. 

iW«rt  ffivtn  to  commietionerM  to  create  new  archdeaconries  —  Bithopt  of  London  and 
Lincoln  may  appoint  an  archdeacon  to  the  new  canonry  of  St.  PauTs  and  Lincoln — iVo- 
wisiona  for  the  endowment  of  archdeaconries  —  Archdeaconries  may  be  endowed  with 
henejicea —  Endowment  may  be  disannexed  from  one  archdeaconry  and  annexed  to  an- 
ether -^  Endowment  of  the  archdeaconry  of  Nottingham  —  Estates  of  newly  endowed 
archdeaconries  vested  in  commissioners. 


1.  Generally.  Gek.eai.lt. 

An  archdeacon  is  the  first  or  chief  of  the  deacons,  being,  according  to  Archdeacon 
the  caooo  law,  one  who  has  obtained  a  dignity  in  a  cathedral  church,  to  defined, 
have  the  priority  among  the  deacons,  and  first  in  juiisdiction  next  after  the 
bishop. 

The  archdeacon  (1)  is  termed  oculus  episcopi,  and  by  general  law,  and  Dignity  with, 
prima  facie,  his  doty  is  to  assist  the  bishop.     But  in  some  places  arch-  ^"'  office. 
deacons  had   their  dignity  sine  officio;  for   Innocentius  states   that  ''in 
eedesia  Parmensi  archidiaconus  nullum  exercet  officium,  et  nihilominus 
dignitatem  habet/'(2) 

In  Gasireil  v.  Jones (S)  it  was  said  by  Chief  Justice  Ley,  "The  arch- 
deacon is  a  minister  subordinate  to  the  bishop,  viz.  deputy  and  vicar,  or 
an  officer  under  him,  for,  in  case  of  induction,  the  bishop's  warrant  is  ne- 
eosary  to  impower  him  to  give  the  same ;  he  has  abo  judicial  power,  but  it 
is  not  exclusive  of  the  episcopal  authority,  but  the  bishop  is  his  superior : 
both  are  judges,  but  the  one  subordinate  to  the  other." 

The  authority  of  the  archdeacon  is,  in  some  cases,  jurisdictio  ordinaria;   Authority  of 
in  others,  it  is  dclegata.  f  n  archdeacon 

All  ecclesiastical  matters  within  the  diocese  appertain,  of  common  right,  casM^'juriMiic- 
to  the  cognisance  of  the  bishop ;  so  under  him  to  the  archdeacon,  excepting  tio  ordinaria ; 
only  such  things  as  by  law  are  especially  prohibited ;  and,  therefore,  in  jIi*****^  **  ** 
many  things  he  supplies  the  room  of  the  bishop,  to  whom  he  is,  in  pre- 
cedency to  others,  subservient,  and  unto  whom  his  service  chiefly  relates. 

Id  strictness,  an  archdeacon  is  inferior  in  rank  and  dignity  to  a  dean,  in 
tbe  same  way  as  a  deacon  is  inferior  to  a  priest ;  for  the  dean  is  styled 
trefaipresbyter^  while  the  archdeacon  is  styled  archidiaconus. 

(1 )  The  office  of  the  archdeacon  is  thus  viderit,    corrigat    et    emendet,    nisi    adeo 

'cvribed  in  a  letter  from  Pope  Innocent  fuerint  ardua  ncgotia,  quod  absque  majoris 

Ac    Thifd  :  —  "Sane   consuluit  nos  tuc  sui  prcesentia  nequeant  terminari." — De- 

fattmiutis     derotio,     quid     ad    officium  cret.  Greg.  lib.  1.  tit.  23.  c.  7. 
ntbidiaeoni  debeat  pertinere,  et  in  quibus  And    Lindwood   says:  —  **  Visitationcm 

fn   ipMfn    eurm    episcopalis    solicitudinis  per  modum  scrutationis  simplicis  tanquam 


rderari ;    et   not  prout    possumus  Vicarius  Episcopi  babet  Archidiaconus  de 

dcmus:  —  Archidiaconus  (secundum  jure  communi,   sed   in  tali  scrutatione  ut 

Bcsti  Isidori)  imperat  subdiaconis  nomine  suo  correctiones  faciat,  prsterquam 

it    Itvitit ;     parochiarum    solicitudo,     et  in  levioribus,  nisi  consuetudo  hoc  sibi  tri- 

■mm  ordinatio  ad  iptum  pertinet,  et  audire  buat,    jus    non    habet** — Lindwood,    De 

^ihel    jurgia  tingulorum Item  in  Officio  Archidiaconi,  p.  49. 

Epvtola  Bcati  Clementia  Paps  Prsdeces-  (2)  Innocent,  in  cap.  de  Multa  de  Prae- 

Oculus    Episcopi    Archidia-  bend.     Godolphin*8  Repertorium,  64. 


eoBw    appcllstur,    ut  loco   Episcopi    per  (3)  Cit.  Godolphin*s  Repertorium,  65. 

£piKOpatum  prospieiena,   qu«  corrigenda 
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Id  Parham  v.  TV^Tip/bf  (1 )  Sir  John  Nichotl  itated,  that  a  dean  aod  chapter 
were  of  higher  rank  than  an  archdeacon.  But  Aynfle(2)  observe*:  *•  All 
archdeacon  is  by  custom  a  greater  person  in  his  district  than  the  daaa  of 
a  cathedral  church,  and  particularly  in  those  things  uhtch  do  of 
right  or  by  custom  belong  to  his  oiBce;  for  an  archdeaooo  i*  greater 
a  dean  in  a  point  of  juriadiction  out  of  tlie  cathedral  church.  Becaiwe  ia 
all  auch  matters  a  dean  ought  to  be  subject  to  him ;  but  in  the  catiiedrml 
church,  aod  in  the  celebration  of  divine  service^  an  archdeacon  ought  tn 
be  subject  to  the  dean ;  but  in  all  these  things  the  custom  of  eitor^fli 
ought  to  be  regarded;  according  to  which  a  dean,  simply  speftkiog^  ii 
inferior  to  an  archdeacon.** 

By  the  canon  law^  if  one  having  a  benefice  with  cure  of  souls  accepts  mt 
archdeaconry,  the  benefice  b  void  (3);  but  it  is  expressly  provided  by 
Stat.  21  Hen.  8.  c.  13.  s.  31.,  **  that  no  deanery,  archdeaconry,  ^c-  shall  bt 
taken  or  comprehended  under  the  name  of  a  benefice  having  cure  of  soali^ 
in  any  article  therein  specified." 

Though  by  stat.  1  k  2 Vict.  c.  \m.  s.  124.  and  stat.  2  &  3  \1cL  c.  49.  a.  ft. 
the  term  ^^  benefice**  is  defined,  it  does  not  include  an  archdeaconry.  It 
was  held  in  King  (Clerk)  v.  Bat/lat/  ( Clerk) (^),  tliata  prebend  being  an 
ecclesiastical  benefice^  and  not  a  mere  office,  the  Crown  may  alienate  it,  of 
annex  it  to  an  archdeaconry,  the  archdeacon  being  a  corporation  tole^ 
and  also  a  spiritual  person  capable  of  discharging  all  the  duties  and  exerctstDg 
all  the  functions  belonging  to  a  prebend,  but  an  annexation  once  madif, 
cannot  be  severed. 

Although  regularly  as  such,  an  archdeacon  does  not  exercise  any  jurut- 
diction  within  the  church  itself,  yet  an  archdeaconry  is  an  eed^tasticid 
dignity. 

By  stat  1  &  2  Vict,  e.  106.  s.  [124.  an  archdeaconry  is  compreheoiM 
under  the  term  •*  cathedral  preferment." 

An  archdeacon  is  usually  appointed  by  the  bishop,  who  prefers  him  bj 
collation.  But  if  an  archdeaconry  be  in  the  gift  of  a  layman »  the  patron 
presents  to  the  bishop,  who  institutes  in  like  manner  as  to  another  beueHee; 
and  then  the  dean  and  chapter  induct  him,  that  is,  after  some  ceremoiii«t 
place  him  in  a  stall  of  the  cathedral  church  to  which  he  belongs  ^herthj 
he  is  said  to  have  a  place  in  the  choir (5),  and  in  respect  of  this  iocmm  tm 
chora  a  quare  impedii  will  lie  for  an  archdeaconry. (6) 


2.    QUALiriCATtONS. 

By  the  canon  law  a  man  cannot  be  an  archdeacon  under  the  age  of  twenty* 
five  years. (7)  And  by  the  council  of  Trent  he  ought  to  be  a  Ucentiale  'm 
law  or  divinity.  (B) 

By  rtaL  3^4  Vict  e.  113.  a.  27.  no  person  b  capable  of  receiving  t^ 
appointment  of  archdeacon  until  he  shall  liave  been  six  years  complete  ia 
priest*s  orders. 


fl)S  PtirL24S. 

if)  Perargon  Jun%  5>5». 

(5)  6odolphm*i  BepertDrinni.  €§, 

(4)  I  0.  h  Ad.  7€I. 

(5)  WetaofiX  C\wr^nmn%  Lav,  c  IA. 


Cro.  EliiL  141.     Godolphin'e 

(7)  Can.  Nanus  in 

(8)  Consu  Trid.  S.  O 
oeniJ*  Can,  If. 
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ArcLdeacous  must,  by  stat.  13&' 14Car.  12.  c.4.  s.  6.,  read  the  Common  Qualifica. 
Prayer,  and  declare  and  subscribe  their  assent  thereto  before  the  ordinaryt  *'*'"*• 


because  persons  taking  archdeaconries  must  be  in  holy  orders,  and  all  per-  Stat.  13&14 
tons  in  holy  orders  taking  any  ecclesiastical  benefice  or  promotion,  are  Car.  2.  c.  4. 8.6. 
required  to  subscribe  the  declaration.  plied  with. 

But  those  who  take  titles  for  archdeaconries  are  not  obliged  to  subscribe  Not  obliged  to 
aod  read  the  thirty-nine  articles,  because  an  archdeaconry,  although  it  be  a  J"^j*l^i!^®.u.°^ 
benefice  with  cure,  is  not  such  a  benefice  with  cure  as  seems  to  be  intended  nine  articles. 
by  Stat.  IS  Eliz.  c.  12.,  that  statute  intending  only  such  benefices  with  cure 
IS  have  parish  churches  belonging  to  them.  (1) 

Archdeacons  are  not,  however,  exempted  from  taking  the  oaths  in  the  same   Qualirying 
manner  as  other  persons  qualifying  for  offices.  (2)  m^t  b^'uS^' 

The  laxer  practice  of  modem  times  has  allowed  archdeacons  to  be  pre-   Residence  of 
bendaries  of  cathedrals  in  another  diocese,  and  to  reside  at  a  considerable  archdeacons. 
dbtance  from  that  over  which  they  preside.    Nor  are  there  wanting  instances 
where  archdeacons  hold  no  cathedral  appointment  in  any  diocese.     By  the 
canon  taw  (3),  a  person  may  have  a  prebend  in  one  church  and  a  prebend 
io  another,  but  not  an  archdeaconry  in  two  churches  at  one  and  the  same  time. 

Under  stat.  S&  4  Vict  c  113.,  and  subject  to  the  same  provisions  as  to  Sut.3&4Viet. 
Ueenses  for  non-residence,  which  are  enacted  with  respect  to  incumbents  of  ^  ^^3- 
benefices  by  stat.  1  Sc  2  Vict  c.  106.  s.  2.,  no  archdeacon  will  be  entitled  to 
hold  any  endowment  or  augmentation,  or  other  emolument,  as  such  arch- 
deacon, unless  he  shall  be  resident  for  the  space  of  eight  months  in  every 
year  within  the  diocese  in  which  his  archdeaconry  is  situate,  or,  as  to  any 
present  archdeacon,  within  the  diocese  in  which  his  archdeaconry  was  situate 
before  the  passing  of  stat.  6  &  7  Gul.  4.  c.  77. 

By  stat  1  &  2  Vict,  c  106.  an  archdeacon  may,  under  certain  limitations,   Stat.  l&S  Vict 

hold,  together  with  liis  archdeaconry,  two  benefices,  one  of  which  is  situated  S:,!^^*  •*  *' 

vithin  the  diocese  of  which  his  archdeaconry  forms  a  part,  or  a  cathedral  archdeacon 

pieferment  in  any  collegiate  or  cathedral  church  of  the  diocese  of  which  may  hdd  toge- 

his  archdeaconry  forms  a  part,  and  a  benefice  situate  within  such  diocese.       ^  **5  7^^  „  " 
*  arcMUi'uconry 

By  stat  4  &  5  Vict.  c.  39.  s.  10.  the  provision  in  stat  1  &  2  Vict  c.  106.  as  two  benefices, 
to  archdeacons  holding  two  benefices,  will  extend  and  apply  to  benefices   Stat.  4 &5  Vict, 
loeally  situate  within  the  diocese  of  which  the  archdeaconry  forms  a  part,  c>30.  s.10. 
although  the  same  may  not  be  subject  to  the  jurisdiction  of  the  bishop  of  stat  l  &  2  Vict. 

wch  diocese.  «•  i^*  •»  ^ 

archdeacons 
holding  two 
^     -  benefices 

3.  Jurisdiction. 

JuaXSDICTION. 

Tiic   division    of  dioceses  into  archdeaconries,  (of  which  previous  to  When  the 
ihe  recent  statutes  there  were  sixty  (4"),)  and  the  assignment  of  particu-  division  of 
\u  divisions  to  particular  archdeacons,  are   supposed   to   have  begun  a  archdeaconries 
little  after  the  Norman  conquest,  when  the  bishops,  on  account  of  their  cummencedi 
kronies,  and  being  compelled  by  the  Constitutions  of  Clarendon  to  a  strict 
ittendance  upon  the  kings  in  their  great  councils,  were  obliged  to  grant 
Wger  delegations  of  power  for  the  administration  of  their  dioceses  than 
till  that  time,  they  had  been  accustomed  to  do.  (5) 

(1)   Wstson*s   CltTgynian's    Law,  169.  (3)  X.  3.  5.  14. 

StcpiKnt*  Ecclesiastical  Sutute%  429.  Reg.  (4)  1  Inst.  94.  (a> 

•  Lhtoln  (BifAf^  o/).  1  And.  162.  (3)  Gilison's  Codci,  970. 

I'^i  Williams  on  the  Clergy,  20. 
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The  general  junsrlictton  of  the  diooefte  b  lu  the  bUhop,  and  archdceeooi 
only  have  ibat  wliich  the  bishop  choo»eji  to  grant  out  to  ihem.  (I) 

An  archdeacon^s  otlice  and  junsdictioa  are  by  the  canon  Uw  of  a  far  targv 
extent  than  i^  now  practicable^  otlierwise  we  should  not  there  End  him  to 
frequently  styled  oculus  episcopi,  for  that  be  is  by  the  very  law  the  bisbop't 
viear  in  several  respects,  and  therefore  may  (where  the  bishop  himself  cock 
veniently  cannot)  keep  the  triennial  visitatluns»  or  not  ofteuer  Uiaii  once  a 
year,  save  where  emergent  occasions  require  it  oftenen  He  baa  alao  under 
the  bishop  the  power  of  examination  of  clerks  to  be  ordained^  as  ako 
of  institution  and  induction ;  likewise  of  exeomniunication,  vdJ unction  of 
penances,  suspension,  correction,  dispensations  of  hearing,  determination  and 
reconcflement  of  differences  among  the  clergy^  as  also  of  inquiring  intOt  io* 
upecting,  and  refonning  abuses  and  irregularities  of  the  clergy,  with  a  power 
over  the  sub-deacons^  and  a  charge  of  the  parochial  churches  within  lEe 
diocese.  In  a  word  he  is  (according  to  the  practice  of,  and  the  latitude  giren 
by  the  canon  law)  to  supply  the  bishop  s  room,  and  aa  the  words  of  tbal 
law  are,  in  omnibus  virem  episcopi  gertre,  (2) 

As  to  the  usages  of  different  dioceses,  Sir  John  Nicholl  in  PranAard  v. 
Deacle  (S)  observed  :  *^  It  is  well  known,  that  the  diD'erent  dioceses  have  their 
peculiar  usages,  and  those  usages,  in  respect  to  the  exercise  of  jurisdicltottt 
constitute  pretty  much  the  law  in  the  particular  case^  unless  they  be  eon* 
trary  to  the  general  policy  of  the  law,  and  to  justice." 

But  by  Stat.  6  &7  Gul*  4.  c.  77.  s.  19.,  all  archdeacons  throaghooi 
England  and  Wales  shall  have  and  eJtercise  full  and  equal  jurisdictioit 
within  their  respective  archdeaconries  any  usage  to  the  contrary  notwitb* 
standing* 

In  some  cases  the  duties  of  an  archdeacon  are  ministerial.  It  is  tbe  doly 
of  an  archdeacon  to  administer  the  oath  of  ofBce  to  churchwardens ;  thia% 
in  Rex  v*  Rice  (I*),  a  mandamus  was  directed  to  the  Archdeacon  of 
St  Asaph,  to  swear  and  admit  J.  S*  being  duly  elected  by  the  p«riab,  ac- 
cording to  the  custom,  to  be  churchwarden.  To  which  it  was  retumc^L 
that  J.  S.  was  rnmia  kahilis^  being  a  poor  dairyman.  Sec*  And  tlie  questioo 
was»  whether  the  archdeacon  could  refuse  the  churchwarden,  elected  by  tkt 
parish  by  the  custom^  for  any  cause  whatsoever  ?  It  was  contended,  tliai 
he  could,  because  the  churchwarden  is  quasi  a  spiritual  ofRcer,  since  ht 
he  has  the  care  of  the  church  and  all  things  belonging  to  it ;  and  the  areli- 
deftcoo  is  more  than  a  minister,  for  the  party  is  examined  before  him  in  the 
spiritual  court.  And  the  case  was  likened  to  those  where  it  has  ti*Mxi  miod* 
that  the  lord  or  steward  of  a  leet  might  refuse  a  constable  for  good 
and  the  justices  of  Ihe  peace  have  done  the  same,  fiut  it  was  resolTcd, 
the  archdeacon  has  no  power  in  such  case,  to  refuse  to  swear  and  admit  tht 
churchwarden.  For  the  churchwarden  is  an  officer  of  the  pari>h,  and  fait 
misbehaviour  will  prejudice  them  and  not  the  archdeacon ;  for  be  haa  wA 
only  the  custody,  but  also  the  property  of  the  goods  belonging  to  the 
church,  and  may  maintain  actions  for  them ;  and  for  that  reason  it  it  aa 
oflice  merely  temporal,  and  the  archdeacon  is  only  a  ministerial  officer* 
And  therefore  a  peremptory  mandamus  was  granted ;  Chief  Justice  Holt 


(I)  Awdkmf  V.  Dmek,  I  H^^f.  19«.  * 
(«)  Syot,  Juf.t  1 5  cOO.  de  ArthidiMoiio. 


(S>  1  H«|E|r.  189. 
(4)  1  f>d.  fUym.  I». 
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obserriDgy  "  in  London,  both  the  churchwardens  are  appointed  by  the  parish,  Jumsdictiok. 
but  in  other  places  the  parson  chooses  one  of  them  and  the  parish  another: 
bat  this  is  rather  by  custom  than  by  the  common  law."  ( I ) 

By  Stat.  3  &4  Vict  c.  86.  s.  S.,  the  archdeacon  is  enumerated  among  Sut.s&4Viet. 
those  who  may  be  assessors  of  the  bishop  in  hearing  proceedings  against  a  ^f  hd'^ 
clergyman,  but  it  is  not  imperative  on  the  bishop  to  appoint  him.  may  act  as 

The  Archdeacon's  Court  is  the  most  inferior  court  in  the  whole  eccle-  1^*5^"  *2**'' 
■asticml  polity.    It  is  held^  in  the  archdeacon's  absence,  before  a  judge,  the  Church 
appointed  by  him,  and  called  his  official ;  and  its  jurisdiction  is  sometimes   Diseipline  Act. 
in  eoDcarrence  with,  sometimes  in  exclusion  of  the. court  of  the  bishop  of  Archokacom** 
the  diocese. 

The  archdeacon's  authority  is  rather  given  to  relieve,  than  to  exclude,  the   If  the  arcb- 
bish<^;  and  if  he  die,  it  is  for  the  benefit  of  the  suitors  that  all  proceedings  fjf'^'^l"*^. 
are  immediately  moved  into  the  Episcopal  Court,  and  that  the  business  goes  can  be  moTc  d 
regalariy  forward.    No  impropriety,  or  inconvenience,  can  arise  from  such  a  ^"^^  ^^^  ^pi*- 
praetice,  and  no  illegality  in  point  of  principle.  (2)  ^^^ 

By  staf.  24  Hen  8.  c  12.,  an  appeal  lies  from  the  court  of  the  archdeacon  Appellate 
to  that  of  the  bishop.  tribunal. 

Bot  if  the  archdeacon  have  a  peculiar  jurisdiction  then  he  is  totally 
cicmpt  from  the  power  of  the  bishop. 

Thus  in  JRMnson  v.  Godsalve  (S),  upon  motion  for  a  prohibition  to  stay 

a  mit  in  the  bishop's  court,  upon  suggestion  that  the  party  lived  within  a 

peeoliar  archdeaconry,  it  was  resolved,  per  Curiam^  that  "  where,  the  arch- 

deieon  has  a  peculiar  jurisdiction,  he  is  totally  exempt  from  the  power  of 

the  bishop,  and  the  bishop  cannot  enter  there  and  hold  court ;  and  in  such 

ease,  if  the  party  who  Iiv«s  within  the  peculiar  be  sued  in  the  bishop*s 

eoart,  a  prohibition  shall  be  granted.    For  stat.  23  Hen.  8.  c.  9.  s.  2.  intends 

tkat  no  suit  shall  be  per  saltunu     But  if  the  archdeacon  is  not  a  peculiar^ 

tken  the  bishop  and  he  have  concurrent  jurisdiction,  and  the  party  may 

eoiUDence  his  suit,  either  in  the  archdeacon's  court  or  the  bishop's,  and  he 

hai  election  to  choose  which  he  pleases.     And  if  he  commence  it  in  the 

biihop's  court,  no  prohibition  shall  be  granted ;  for  if  it  should,  it  would 

eoafine  the  bishop's  court  to  determine  nothing  but  appeals,  and  render  it 

incapable  of  having  any  causes  originally  commenced  there.'* 

If  the  archdeacon  be  the  archdeacon  of  an  archbishopric^  the  appeal  from 
\n  eourt  is  to  the  Court  of  Arches.  (4) 


3.  Formation  and  Endowment  of  new  Archdeaconries.  FoaiiATioir 

AND  EndOW- 

By  Stat.  6  &  7  Gul.  4.  c.  77.,  powers  were  given  to  the  Ecclesiastical  *****  »'  "■'^ 

Conmiwioners,  subject   to  confirmation    by   order  in  council,  to  create  ailll'"**^*^*'"" 

ttrtain  new  archdeaconries  therein  named,  to  assign  districts  thereto,  and   Stat.  6  &  7 

to  newly  arrange  the  limits  of  the  then  existing  archdeaconries.  ^"''  ^'  ^'  ''''• 

Powers  giren 
to  commisiioi  • 
<1)  FUe  March,  5.  pi.  9.     Hwbhard  ▼.       ruhes  to  appear  before  him  there,  and  for   ers  to  create 
Airif.  2  Str.  1246.  not  appearing  they  were  ezcommunicated ;   new  archdea- 

(2)  Per  Sir  John  Nicboll  in  Pnunkard  v,       a  prohibition  was  granted,  because  the  or-    conries. 
Amt/b,  1  Ha|^.  189.  dinary  had  not  power  to  cite  any  to  that 

(3)  1  Ld.  Raym.  123.  court  except  the  churchwardens  and  sides- 
H)  Where  the  eommiMary,  at  hu  visi-      men,  but  those  he  may  impanel,  and  give 

iKioa  eourt,  cited  many  m«n  of  teveral  pa-       them  articles  to  enquire.     Noy,  1 23. 


KoRMATIOM 

MEMT  or  KKW 
AaClltlKACOW- 

^V8tftt.ft&4Viet. 
e^lIS.  1.35. 
Biihopt  of 
I^odofi  and 

Lincoln  miy 


the  ii«ir  c»- 

nonry  of 
St.  Paul'i  and 
I  Lincoln, 
But,  3  at  4  Vict, 
cUS.  1.34. 
Provt&ion  fiw 
ATchdeaconriei. 


Stat  3& 4  Vict 
«*  1 13.  a.  35. 

Further  pro- 
Tisioa  for  arch- 


By  fitat.  S  &  4  Vict-  c.  113.  ».  32-»  the  Authorily  to  create  new  treb* 
eaconries  wa$  extended ;  and  it  was  enacu^d,  that  in  ao^  case  in  which  it 
shall  appear,  upon  the  representation  of  the  bishop  of  the  diocese^  to  Im 
proper  to  divide  any  archdeaconry  on  account  of  itd  magnitude^  or  mnf 
other  peculiar  circumstance  connected  therewith,  such  archdeaconry  maj  h9 
divided  into  two  or  more  portions,  and  each  of  such  portions  may  be  coo- 
atituted  a  separate  archdeaconry,  and  a  district  assigned  thereto ;  bol  no 
such  division  can  be  made  without  the  consent  of  the  bishop,  under  hk 
band  and  seal.  ( 1 ) 

By  sUt.  ^  &  4  Vict  c,  US.  s.  SS.,  the  bishops  of  London  and  LiootJo 
respectively  can  from  time  to  time  appoint  one  of  the  archdeacooa  of  ibtsr 
respective  dioceses  to  the  new  canonries  thereby  added  to  the  reipettivc 
chapters  of  the  cathedral  churches  of  St  Paul  in  London  and  of  LlRCoIsi 
and  every  archdeacon  so  appointed  to  a  canonry  becomes  a  cjuion,  and  a 
member  of  the  chapter,  with  the  like  rights,  privileges,  dignities,  and  emolii* 
ments  as  are  possessed  by  the  other  canons. 

By  stot,  3  fc  'f-  VicL  c.  1 13.  s*  34-.,  any  archdeaconry  may,  subject  to  the 
consent  of  the  bishop,  be  endowed  by  the  annexation  either  of  an  entire 
canonry  or  of  a  canonry  charged  with  the  payment  of  such  portion  of  ili 
income  as  shall  be  determined  on  towards  providing  for  another  archd^eoa 
in  the  same  diocese,  or  with  sneh  lasf^t-mentioned  portion  of  the  incooie 
of  a  canonr)',  or  by  augmentation  out  of  the  common  fund  therein  men- 
tioned ;  provided  that  such  augmentation  be  not  such  as  to  ratB«  Iht 
average  annual  income  of  anj  archdeaconry  to  an  amount  exceeding  200^; 
and  that  no  canonry  shall  he  so  charged  with  the  payment  of  a  poitioo  of 
the  income  thereof,  unle^  the  average  annual  income  of  such  canonry,  afWr 
the  payment  of  such  portion,  shall  amount  to  or  exceed  500/. 

By  Stat,  3  &  4-  Vict.  c.  113.  a.  35.,  instead  of  an  archdeacon  being  ^h 
pointed  to  either  of  the  new  canonries  respectively  founded  in  the  calhcdnl 
churches  of  SL  Paul  in  London  and  of  Lincoln,  or  a  canonry  in  any  Cttthadftl 
or  collegiate  church  being  annexed  to  an  archdeaconry  charj^cd  with  aoy  f^j* 
inent  to  another  archdeacon  in  the  same  diocese,  the  rights,  dutk%  and 
tJDoluments  of  any  canonry,  the  average  annual  income  of  whteb  ex- 
ceeds 600/.,  may  be  annexed  to  two  archdeaconri^  within  the  warn 
diocese,  not  otherwise  competently  endowed,  each  archdeacon  taking  bit 
turn  of  residence  for  such  time,  and  taking  such  share  of  the  emolctiiitaia 
as  shall  be  directed  by  the  scheme  and  order  authorising  such 


(1)  The  following  archdeaconriM  have   heen    created 
reeommendaiion  of  the  Eccletiastical  Commijsioiien  ;  — 

by  order   in  cotmeil  oa  tk 

DiOMM. 

New  Afchd«Monry. 

Ord^Oaaetffd 

Cittterbofy 

Chinter 

Durham 

GkMwMler  and  Briiiol 

Und%W 

Ripon 

$L  Awpli 

Mftiditone 
Manchester 

Lirtdisfama            -             -     ' 

Bristol         •        ' 

Monmouth 

rCrvfcn       1       . 

\  Richmond  J       ' 

MontgofDery 

4th  Juam,  IS41. 

99th  Svptcmber,  |843v 

7  th  OctohvT.  1836. 
6th  Febniary.  1^44. 

7tb  October,  |89«. 

6tli  Fchnury,  I $44. 
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ation  ;  and  each  archdeacon  shall,  during  his  turn  of  residence,  have  all  the   Formatiok 
rights  and  privil^es  of  a  canon  (except  as  to  the  division  of  the  emolu-  ^^ ofkbw 
ments) ;  and  every  future  archdeacon,  whose  archdeaconry  shall  be  so  Archdkacoh- 

endowed,  will  be  deemed  the  holder  of  cathedral  preferment  within  the  ""* 

meaning  of  stat  1  &  2  Vict  c.  106. 

By  tfrtat  4  &  5  Vict  c.  39.  8.9.,  notwithstanding  anything  contained  in   Sut.4&5Vict 
Stat  3  &  4  Vict  c.  113.,  any  archdeaconry  may,  under  the  authority  of  ^^?;,"'^* 
the  latter  act,  be,  with  the  consent  of  the  bishop  of  the  diocese,  and  of  ^^  j^^y  y^ 
the  patron  of  any  benefice  within  the  limits  of  the  archdeaconry,   en-  endowed  with 
dowed    by   the    annexation    thereto   of   such   benefice,    such   annexation  3^4y[^|^ 
to  take  effect  immediately,   if  the   benefice   be  vacant  at  the  time  of  c.  lis.  n.S4& 
inch  endowment,  or  otherwise  upon  the  then  next  vacancy  thereof;  and  f^^v* 
every  benefice  so  annexed,  and  every  future  holder  thereof^  shall  be  subject  c.  106. 
to  all  the  provbions  of  stat  1  &  2  Vict.  c.  106. ;  provided  that  no  such 
■anexation  shall  take  effect  as  to  any  archdeacon  in  possession  on  the  21st 
of  June,  1841,  without  his  consent;  and  in  default  of  such  consent  at  the 
tune  when  any  benefice  would  otherwise  become  annexed,  or  until  such 
eonsent  be  given,  during  the  incumbency  of  such  archdeacon,  the  income 
and  emoluments  of  such  benefice  shall,  after  due  provision  thereout  being 
Blade  for  the  cure  of  soub  in  the  parish  or  district  of  such  benefice,  be 
^plied,  by  the  like  authority,  either  in  improving  the  existing  house  and 
boildings,  or  in  providing  a  new  house  of  residence  for  such  benefice,  or  in 
impnmng  or  augmenting  the  glebe  belonging  thereto ;   or  if  no  such 
OBprovemeDt  or  augmentation  be  deemed  necessary,  then  for  the  benefit  of 
asy  poor  benefice  or  benefices  within  the  same  archdeaconry. 

By  stat  4  4r  5  Vict  c*  39.  s.  11.,  any  canonry  or  portion  of  the  income  of  Sut4&5  Viet, 
a  eaoonry  or  benefice  annexed  to  any  archdeaconry  under  stat  3  &  4  Vict  c^d-  ».n. 
e.113.,  or  under  stat  4&5  Vict.  c.  39.,  may  at  any  time,  upon  the  repre-  ^^^  ^  disan- 
Kotalioo  of  the  bishop  of  the  diocese,  and  under  stat  3  &  4  Vict  c.  113.,  be  nexed  from  one 
disannexed  from  such  archdeaconry  on  the  vacancy  thereof,  and  annexed  *'^^****^^ 
to  any  other  archdeaconry  in  the  same  diocese.  another. 

Provisions  are  made,  by  stat  3  &  4  Vict  c.  113.  s.  36.  and  stat.  4  &  5  stat.s&4yict. 
Vict  c.  39.  s.  12.  for  the  archdeaconry  of  Nottingham  and  the  parish  of  c.  us.  ».36. 
Southwell ;   and  the  archdeaconry  of  Nottingham  is  endowed  by  having  y^^^  ^^  ^^ 
annexed  to  it  the  newly  constituted  rectory  of  Southwell ;   but  the  arch-  a.  is. 
deacon  is  subject  to  the  provisions  and  restrictions  of  stat.  1  Se  2  Vict. 
e.106. 

By  stat  3  &  4  Vict  c.  113.  s.  56^  upon   the  endowment  of  any  arch-  Stat  3&4  Vict, 
deaconry   by  either  of  the  modes  of  endowment  therein  provided,   and  ^'  ^^^  ■^* 
with  the  consent  of  the  bishop  of  the  diocese,  and  of  any   archdeacon  newly  endowed 
b  possession  (1),  all  lands,  tithes,  and  other  hereditaments  (except  any  archdeAconries 
right  of  patronage),  belonging  to  such  archdeaconry  at  the  time  of  such  ^"**"  *°  ^*""" 
endowment,  may  be  vested  in  the  Ecclesiastical  Commissioners  for  England 
md  their  successors;  and  any  benefice  annexed  to  such  archdeaconry  may 
be  disannexed  therefrom,  and  the  patronage  of  such  benefice  shall  thence- 
^h  revert  to  the  patron  to  whom  it  belonged  before  such  annexation, 
^object  to  any  transfer  of  patronage  provided  by  stat  3  &  4  Vict  c.  113. 

(1)  On  August  11.  1840. 


I  2 


CbKTf  o/ArthtM  drJtHed — OJ/iccM  ^/Dean  of  thr  ArehtM  and  Officii  Prineipal  htU  kf  lir 
ptrmn  —  Jur*n/fcftnn  of  thf  Dtom  of  tK«  ArchtM — iMUrm  «f  rtfmmi—^  M 
t  eapatitjf  Dtttn  of  the  Ari:htt  rxerfiiKn  JuriMdicttaH  diuin^  tkt  va€am€i9§  of  mm  -— 
l^un  tf  Ifte  JmriMfiiction  of  (he  Dran  of  Artkft  at  d*jSwtd  ttf  Sir  Gmtft  Lm  <•/""' 
V.  ZMbtn- — Jtiritdiction  in  yer$awd  ttpacit* — Jmdffmemi  of  Sir  thkm  NidkeO  ta  €^rifimha> 
«t  Grifimiott  —  Mmh  in  which  the  recfj^ry  efa  '<^cy  m  tmffrrtd  im  |A«  OEmrf  rf  Alrdkm 
—  Dm  of  the  Arvhe»  hat  ouihority  toprottotmet  tmtmee  ofdepritNUiom —  ^9/«rMi»- 
ftei  itt  determine  the  aUmeaHct  M  minart  —  No  mOMaritjf  to  cite  ejreepi  mttJrr  ^UL  SSi' 
Hem,  tt.  t,%—  Am  appeal  Hetfhm  the  Cowt  of  Arekt*  io  the  Frigy  CoitmeiL 


•ity  Dm  of 


l.  General  Rights  and  Privileges* 

The  Court  of  the  Arches  (1),  which  subsisted  considerabl?  anterior  t<» 
the  lime  of  Henry  U.,  is  a  court  of  appeal*  belonging  to  the  Archbishop 
of  Canterbury,  whereof  the  judge  h  called  the  Dean  of  the  Arches,  1 
be  ancieiilly  ht-ld  his  court  in  the  church  of  St.  Mary -le- Bow  (Samcta  Mm 
de  Arrubus},  though  ail  the  spiritual  courts  are  now  holden  at  Doctors 
ConimoriB. 

The  office  of  Dean  of  the  Arches  and  Official  Principal  to  the  Cotift 
of  Arches  are  usually,  hut  not  necejyianly,  held  by  the  same  person.  (*2) 

The  proper  jurisdiction  of  the  Dean  of  the  Arches  is  only  over  iJm 
thirteen  peculiar  parishes  belonging  to  the  archbishop  in  London ;  but  tbe 
office  of  Dean  of  the  Arches  having  been  for  a  long  time  united  vitb  1 
of  the  archbishop's  official  principal,  he  now,  in  right  of  the  Ust  meotiooed 
ofHce  (:5),  receives  and  determines  appeals  from  the  sentences  of  all  lofcrMC 
ecclesiastical  courts  within  the  province. 

Many  s^uit^  alno  are  brought  before  him  as  original  judge,  the  eogolMMt 
of  which  properly  belong-i  to  inferior jtirisdiclions  within  the  provinof,  Wl 
in  respect  of  which  the  inferior  judge  has  waived  his  jurisdiction  ' 
a  ccrtiiin  form  of  proceeding  known  in  the  canon  law  by  the  denominalioii 
of  IrltL-rs  of  ret|uest.  ( i) 

The  right  of  jurisdiction  which  the  Dean  of  the  Arches  has  in  ewtrj 
diooese  of  the  province^  during  the  vacancies  of  the  s^es,  belongs  not  to  hia 


( I )  The  ftsiuus  nd  ordinaiiees  of  the 
Court  of  Arches  mn  verv  aneirat,  and  sr» 
rvfiirmt  to  by  those  onteWd  hy  Koliert 
Wtnehebty*  srehht«bop  of  Csntcrhury :  ^ 
•B«bffttti  ^ifichtl^,  Afrl 
GnttasricaMv  dc«cfip«li|iidkiby  >. 

■nionb>ti««    sliU|iM    mammrut    Aim* 

C«m  lie   Areoba  imm  qtawdaia  ct 

fg^m  i|Ns  i«i  Tcnpio  ifmsto  tcdrin 


pro  Trihunftli  legit  stque  obligAvU. 

]duA    KovrmbL   sono    1295-"     Codolpbia^ 

liepcTtanum,  (09. 

(Jf)  I   lUgg.  4«i.  m. 

(:l)  Ihv  mmf  right  bdon^  lo  the  d^ 
ciel  iitincipel  of  the  AfdihiiJiof*  of  Ta«it« 
vithia  the  proime€  d  Yot1t« 

(4>3fUiiit.  Gen.  Ftes.  40e. 
V.  /Vmw  $  Adit  40& 
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as  Dean  of  the  Arches,  but  as  vicar  general  of  the  archbishop^  notwith-   Gchkbal 
standing  the  right  is  vested  by  patent  in  the  same  person.  (1)  Rioms  and 

The  nature  of  the  jurisdiction  of  the  Court  of  Arches  may  be  ascertained 


from  the  following  note,  by  Sir  George  Lee,  of  Butler  v.  Dolben  (2) :  —  "  I  "«»;«»» juris- 
was  of  opinion  the  jurisdiction  of  the  Court  of  Arches  was  now  entirely  the  vacancies^ 
settled  by  sUt  23  Hen.  8.  c.  9. ;  that  the  Arches  is,  by  that  statute,  empow-  of  sees. 
ered  to  take  original  cognisance,  by  virtue  of  letters  of  request,  of  such   ^a^re  of  the 
causes  as  the  civil  and  canon  law  allowed  the  inferior  judge  to  devolve  to  {he  Court  of 
the  superior,  which  are  those  that  are  called  arduous  causes,  of  which  ma-  Arches,  as 
trimonial  were  always  esteemed  the  chief;  that  the  statute  vested  the  power  Oeom  Lee**^ 
of  devolving  in  the  judge,  without  mentioning  consent  either  of  the  bishop  BuUer  ▼. 
or  parties;  that  in  fact  the  bishop's  consent  was  never  required ;  and  that,  '^**'^- 
if  the  parties*  consent  had  ever  been  deemed  necessary,  there  hardly  could 
be  a  cause  commenced  here  by  request,  for  the  defendant  almost  constantly 
desires  as  many  opportunities  of  appealing  as  possible  for  delay.     As  to  the 
discretion  of  this  Court,  whether  it  shall  accept  or  refuse  letters  of  request 
when  granted  by  a  proper  judge,  the  delegates  held,  in  the  case  of  Dr.  Pel- 
Ung  V.  Whiston  (3),  that  the  Dean  of  the  Arches  was  bound  to  receive  them 
ez  dAiio  jusHtiiB^  but  that  it  was  in  the  discretion  of  the  inferior  judges 
whether  he  would  grant  them."  (4) 

The  Arches  Court  has  original  jurisdiction  in  suits  for  subtraction  of  Jurisdiction  in 
legacies  given  by  wills  proved  in  the  Prerogative  Court  of  Canterbury.  (5)    P«"onal 

In  Grignian  v.  Grignion  (6)  Sir  John  Nicholl  stated  the  question  then  to   ,   ,  ^ 

be,  **  whether  this  Court  has  any  jurisdiction  to  entertain  this  suit :  if  it  sir  John 
dearly  has  no  jurisdiction,  the  Court  would  not  suffer  the  parties  to  proceed  ^icMl  in 
and  to  incur  unnecessary  expense.    It  would  stop  without  wailing  for  an  in-   q^ii^ 
JQDCtion ;  but,  if  the  point  be  at  all  doubtful,  the  Court  would  be  bound  to 
proceed :  for  to  refuse  the  exercise  of  a  jurisdiction  which  is  competent  to 
entertain  the  suit,  and  to  which  a  party  applies,  is  a  *sort  of  denial  of 
justice.' 

"  Is  there  then  any  sound  principle  or  authority  clearly  showing  that  this 
Court  cannot  and  ought  not  to  entertain  the  case  ?  Causes  of  subtraction 
of  legacy  are  undoubtedly  of  the  cognisance  of  this  Court :  the  executor 
receives  his  authority  from  the  ecclesiastical  jurisdiction  —  a  part  of  his 
fuietions  (which  he  is  expressly  sworn  to  perform)  is  to  pay  the  legacies 
—  if  he  omits  to  discharge  this  duty,  the  jurisdiction  from  which  his  autho- 
rity emanates,  is  naturally  resorted  to,  in  order  to  compel  him  to  proceed. 
This  Court  then  enforces  payment  where  the  legacy  is  subtracted.  It  is 
tme  that  Courts  of  Equity  exercise  a  concurrent  jurisdiction ;  the  principle 
ipon  which  that  concurrency  has  been  assumed  is,  that  all  executors  are  in  ^ 

tke  nature  of  trustees  —  the  legal  property  of  the  effects  is  in  the  executor, 
lad  most  be  collected  by  him,  though  he  holds  these  effects  in  trust  for  the 
legatees.  Speaking  with  all  possible  respect  of  past  times,  there  does  seem 
a  little  of  refinement  and  fiction  even  in  the  foundation  of  this  concurrency 
of  jurisdiction ;  but  that  is  now  a  point  perfectly  settle^!.  It  is  equally 
lettled  that,  if  there  is  an  unfinished  trust,  or  if  the  interests  of  third  parties 

(I )  GibsonV  Codex,  104.  (5)  Kccleslastical  Commissioners*  Report, 

(i)  2  Lee  (Sir  G.).  316.  p.  II.  (Jan.  25.  1831). 

(3)  1  Com.  199.  0')  1  Hagg.  536. 

(*)  Wit  etiam  Dtuce  w,  milium^,  2  Add. 
140. 
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are  to  he  protected.  Courts  of  Ef|uity  have  not  merely  a  eaneitrredt  bm 
an  exclusive  jurisdiciloii*  On  that  ground,  if  in  this  ease  any  prooeedil^ 
had  been  attempted  during  the  lifetime  of  Israel  Grignion,  the  legatee  for 
life*  or  during  the  minority  of  bis  children,  this  Court  would  have  n?fiis«d 
to  entertain  the  suit;  there  beir*g  ulterior  interest*  to  protecti  to  whieb  ft 
Court  of  Equity,  being  the  guardian  of  all  trusts,  could  alone  be  competeilU 
On  the  same  principle,  if  a  legacy  is  given  to  a  married  vroman^  ihis  Coort 
lA  incompetenti  because  it  cannot  compel  the  husband  to  make  a  seilfeaMOls 
it  can  merely  enforce  payment :  so  also  at  one  time  CourN  of  E^iuUr  n^ 
quired  legatees  to  give  security  to  refund,  and  on  that  ground  they  granted 
injunctions,  though  that  ground  would  go  nearly  to  annihilate  this  juH»* 
diction  altogether,  and  to  assume  an  exclusive  jurisdiction  ;  hut  now  Cotirt* 
of  Equity  have  themselves  abandoned  that  rule  of  requiring  legateei*  to  give 
security  to  refund,  and  therefor*.*  allow  tliefse  courts  to  compel  payments" 

The  jurisdiction  in  personal  legacies  is  exercised  by  tlie  Arches  Court  in 
cases  of  all  wills  proved  in  the  Prerogative  Court,  and  by  the  official  prin- 
cipal of  each  diocese,  in  cases  of  wills  proved  in  the  diocesan  courta. 
The  course  of  proceeding  in  the  Arches  Court  is  usually  as  follows: — Tim 
executor  being  cited  to  answer  the  legatee  in  a  suit  of  subtraction  of  IcgtkCj^ 
a  short  libel  is  brought  in,  pleading  that  A.  B.  made  a  will,  that  be  thereof 
appointed  C.  D.  executor,  and  is  ^ince  dead,  leaving  bona  noiabiiia,  and 
without  revoking  or  altering  his  will ;  that,  since  his  death,  C.  D.  ha* 
proved  his  will  in  the  Prerogative  Court  of  Canterbury,  that  by  hb  ifiH 
A.  B.  left  a  legacy  to  E.  F.  in  the  following  terms  [the  clause  of  the  wiB 
containing  the  legacy  is  here  recited] ;  that  this  legacy  remains  unNUisficdt 
and  that  C.  D.  is  possessed  of,  and  has  admitted  assets  has  been  applied 
tOy  and  refuses  payment;  and  further  pleading  the  identity  of  E.  F«&nd  the 
legatee,  and  that  he  is  of  full  age ;  and  concluding  with  a  prayer  tikal 
the  executor  may  be  compelled  to  pay  the  legacy,  and  be  condrmnrd 
in  co^ts.  The  records  of  the  Prerogative  Court  prove  all  thr  facts,  except 
the  assets,  and  the  <ige  and  identity  of  the  legatee;  and  the  executor  is,  apoil 
the  libel  being  admitted,  a.ss>ignrd  to  give  in  his  answers  Should  he,  in  bk 
answers,  deny  assets,  or  the  tegateeV  identity  or  age,  witnesftcs  iitaT  be 
exsmined.  Sometimes,  there  may  be  some  special  circumstances  stated  in 
the  libel,  and  the  executor  also  may  plead  responsively :  but  in  a  great 
majority  of  cases  the  legacy  is  paid  either  as  soon  as  the  citation  is  taken 
out*  or  as  soon  as  the  libel  is  admitted*  (1) 

Sometimes,  as  a  preliminary  proceeding,  an  inventory  and  an  aceooollft 
called  for  in  the  Prerogative  Court,  The  official  principal  or  ehaneiUor 
of  each  diocese  has  the  same  jurisdiction  in  cases  of  wilhi  provt?d  in  the 
diocesan  court.  (2) 

The  P22d  canr>u  forbids  any  sentence  of  deprivation  or  deposition  to  be 
pronouncid  againsit  a  minister  by  any  other  person  than  the  Imhop.  It  hi* 
been  a  much  disputed  question,  whether  the  Dean  of  the  Archer  i»  not 
exempt  from  this  prohibiliont  and  empowered  to  deprive  or  depose  a  d^ 
linquent  clergyman.  In  Saundcr  v.  Davies  (3)  Sir  John  Nicholl,  then  d«ut 
of  the  Arches,  refused  to  exercise  this  power,  saying  that  the  Court  ••  wcmld 
be  extremely  unwilling  to  do,  in  the  teeth  of  that  canon,  n  hat  the  oummi 
itself,  fcetns   in  the  Court's  view  of  it,  expressly  framed  to  exclude  irfrom 


(I)  9  Hafeg-  161.  fii  "V* 

\%)  I  BumvE  L.,  by  iniillimor^9«»(c)- 


<S)  I  Add  S9f;. 


ARCHIPRESBYTER. 


upoti  the  mere  dirta  of  courtsel,  houever  respectable^  in  the  absence 
ofattf,  or,  at  most,  upon  tlie  streogth  of  one  (blind),  precedent/'  ( 1 ) 

Notwitlislanding  these  doubti^.  Sir  John  Ntcboll  passed  sentence  of 
4ipit¥mtioii  on  the  Rev.  Dr.  Free  (2) ;  and  for  the  exercise  of  such  an 
Mthorttyt  caeet  exist  where  its  exercise  had  been  previously  sanctioned  by 
tW  delegates,  (3) 

In  F'iea  Y.  Uolrnes  (4)  Sir  George  Lee  held,  that  the  Arches  Court 
lid  OD  juii»dictioo  to  determine  the  allowance  to  be  made  for  the  main- 
lttftBC8  aod  education  of  minors;  and  in  Hughes  v.  Herbert  (5%  that  it 
kvl  my  authority  to  cite  originally  except  in  the  case^  specified  in  «tat 
S  Hen-  S.  c.  9. 

Ffttm  tJie  Court  of  Arches  an  appeal  formerly  lay  to  the  pope,  and  after- 
nrdft  by  staL  25  Hen.  8.  c.  19*,  to  the  Court  of  Delegates;  but  it  now  lies, 
\fj  iHt*  3  A:  3  Gttl.  4v  c*  92.,  to  the  Privy  CounclL  (6) 

2,  Court  of  Peculiars, 

The  Court  of  Peculiars  (7)  is  a  branch  of,  and  annexed  to  the  Court 
«f  ArcEei.  It  has  a  jurisdiction  (8)  over  all  I  hose  parishes  dispersed 
tlriNigli  the  province  of  Canterbury  in  the  midst  of  other  dioceseg,  which 
vttxtnipl  from  the  ordinary's  jurisdiction,  and  subject  to  the  metropolitan 
nty*  All  ecclesiastical  causes  arising  within  these  peculiar  or  exempt 
j<ni£ctioas  are  originally  cognisable  by  this  Court,  from  which  an  appeal 
lio  to  the  Court  of  Arches. 
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ARCHLPKESBYTER^ 

The  archipresbyter  was  so  called,  because  he  vfOA  in  some  certain  matters 
tad  ciii«es  set  or  appointed  over  the  priests  or  presbyters,  and  such  as  were 
*4lhe  sacerdotal  office,  specially  in  the  absence  of  the  bishop.  (9) 

By  the  caoon  law,  he  that  is  the  archipresbyter  is  also  called  dean,  i.  e. 
^'pfttbyterorum  vel  ecclesise  ;**(10)  and  because  the  dean  of  the  Roman 
dmich  "in  locum  archipresbyteri  subrogatus  est"  (11) 

TW  archipresbyter  is  now  called  rural  dean,  and  is  appointed  by  the 
MAopaad  archdeacon  to  continue  during  pleasure.  (12) 


AaCstrKifl- 

BTTTEJl. 


(OKtadf.  by  Dr.  Swtby,  in  Waitofn  t, 
lUyh  I  Fhii  277. 
ii^-i  Hairg  41H. 

i'uh   \    H«gg<  47.  H.     I  Bum's    E. 
tlktlliiaofes,  9S.  (e\ 
i*)^  Lee  (Sir  C),  HO. 

if}  FtdiS  Blaek.  Com.  by  Stctihen,  431. 
^miami  EedesMtical  Statute^   1497.,  i< 

(7 1  ndf  «a*^,  38,  S9.     A  peculiar,  in  the 
•eccptation  of  the  tennt  is  a 
I  cscnapi  from  the  Juri<idtction  of  the 
r  tlie  diocese     Tlie  peculiars  had 
I  the  pnTileged  jurUdictlon 
&•  •fthbiftbop  cxercvicd    in   thow 
viMere  dM  »rchiepiia>pal  palaces  and 
iMM  vers  situated, 
as  ttf#  more  than  an  hundred  pecii- 
ivt  1^   term    tcr*  *ioxriif  U  ap- 


'rSamsj  oft 
aoronm 


plied  to  thirteen  partshcA  wtthir*  the  city 
of  London,  and  the  several  parishes  com* 
pofiing  t!ie  deaneries  of  Croydon  in  Surrey 
and  Shorehum  in  Kent ;  of  tht^^  the  Dean 
of  the  Arche-i  is  judge:  in  the  other  pe- 
cultfirs,  the  jurisdiction  is  exercised  hy 
commissaries,  from  ivhose  vcnience  un  ap- 
peal lies  to  the  Court  of  Arches. 

<8)  llde  stjit.  1  k  2  Vict.  c.  106.  ss.  107 
and  108.,  re?ipectlug  the  powers  of  the  arch- 
bishop or  bishop}  as  to  exempt  and  pe«u~ 
tlar  benefice*. 

(9)  <jodolphin's  Repertorium,  56. 

(10)  Cap.  ad.  hjtc,  De  Oj?rc.  Arckidiat- 
cano,  ifmovamta^  60.  Distinct. 

(Jt)  RotfP  I)eci»,  451.  itt  navig —  ef 
rvrtrnm-t  in  DecU.  445. 

(12)  I  Burn*s  E.  L,,  by  PhilUmore. 
98.  (c> 
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ARTICLEa 

K   GfiNKRALLYv   pp.  56 — 58, 

7%e  thiftjf'nime  article*  a  pari  of  the  $tatuU  /air,— >OhciitatioV&  vpok  THI  KtaVl 
or  THX  Aurtcurs*  itr  Tittc   Btsitor  or   Livcoi^v -^  Articks  whkk  e<MMm  /yUA  i 

ilrartMu — 'Bjf  ptraom§  fo  6«  orclniMA/  prUaU  —  QmiMi  36.  —  Suhaeriptum  to  Uk»  ikrm 
arttchs  e&Hcrrmin^  the  auprtmaey,  the  ccmmoH  prayrr^  amd  the  thirt^mimt  mrtitim, 

2.  Refusal  or  Neglect  to  kead  tijr  Articles,  pp.  58 — S5. 

Rrtkdm  the  church  ip§o  /keto   twd—Stai.   13  Etii.  e.  12.  $t   5^7.— SkiA  13  ^  II 
for.  S.    r,  4.   ««  17.  —  SmtMteriptitm  ta    tht   articUa    bjf  tht   headM   of  tvdhyet^ —  ^ 

chancellor t>^  ojicittlti    and    commiM§ari€$ — Sint.   i'^   Ijf    14  Car.  *I.    <v  4.  «.  19* S§ 

letturtr$  —  Stat.  13  Eiiz,  c.  1*2,  §.  3.  —  By  emratt§  to  b«  tieenmd —  Bf  .  '  ' 
—  Stat,  13  ^  14  Car.  S«  t,  4.  it,  30 1'  31.—  in  what  »enaa  tkt  lUn^-^icii  1 
i§  t&  be  tmb»cribed  mnto^^  To  be  read  bf  miniBta-a  after  iiu/i<c*M»«—  Mod*  tfjTf 
|A«  two  month*  aUttmed  far  reading  the  article* —  What  i*  a  tuffieieni  rmadimf  ^tit 
oHicie*  im  the  church  —  H'hat  i»  not  a  re*idimff  of  the  arliclea  is  the  time  tf  emmm^ 
prager —  The  unftiffned  aM$mt  rtijuirtil  by  Mtat.  13  EtU.  e.  12.  i.  3.  mmat  h&  aktt/km 
<—  It  wiU  be  pretumfd  that  a  partan  has  read  the  thirty-niMe  ariirU*  —^  JSmmlhf  fm 
oppoiimff  the  thirly-nine  artiife*— Stat»  13  EtU,  c.  12,  ».  9. — Jmdpmemt  af  SiP  wimm 
Stott  in  II,  M.  FrocMratar  Genvral  v.  Stone —  iicXAaxi  »r  THl  Bl«llor  or  tl«M»>' 
roiio    uro9(   iKicT&iy£i  i»iiiecTi.T    cowtkaily  to    thk  tbcv.   cscal,  amo    ut*%a]. 

MSAMIKG   OP   TUC    AllTlCLJEa    OP    lieUCtQK. 


S.  Practical  Directions,  p.  66. 


Gi:«t»AU.v. 


I.  Genera llt. 


The  thirty-  ' 


The  articles  of  faiths  consisting  originally  of  rorty-t\»o»  but  mflermu4$ 
reduced  to  thirty-nine,  and  cimimonly  callpd  the  thirty-nine  articles,  wfna 
framed  by  Archbishop  Craiimer,  with  the  assistance  of  other  persons  af  di^ 
iingui»hed  teaming  and  piety,  in  the  reign  ofEdn-ard  VI.:  and  were  setiM 
in  their  present  form  in  the  convocation  of  the  archbishops  and  bJsbopa 
of  both  provinces  held  at  London  in  the  reign  of  Queen  EtJEabtik* 
A.D.  1562.(1) 

In  the  office  of  the  judge  promoted  by  //.  M,  Proa,  Geit^  v,  Stm»e(t% 
Sir  William  Scott  observed,  "  These  articles  are  not  the  works  of  a  dark 
age  (as  it  has  been  represented);  they  are  the  production  of  meii  emiii^iit 
for  their  erudition,  and  attachment  to  the  purity  of  true  religion.  They  wtn 
framed  by  the  chief  luminaries  of  the  reformed  church,  with  great  carr^  b 
convocation,  as  containing  fundamental  truths  deducible,  in  their  judgmrtit, 
fromftcripture  ;  and  the  legislature  has  adopted  and  established  thetti  a«  the 
doctrines  of  our  church,  down  to  the  present  time." 

Although  the  thirty- nine  articles  were  originally  made  in  conrocatjor'.  ^^"^ 


(1)  IVA  tut.  13  Elii,  c.  W.  1  U*Hnm-» 
ComL  Hi«t  i:VI.  The  fir*t  draft  of  the 
urtidn  wa*  made  by  Craoinef,  awi^tcd  by 
Rkhtip  Ilidtcy.  in  1551,  and  after  bting 
«»rrcrt«d  by  ilw  ©tlwr  bi»hop«,  Latitner, 
Huuper*  Toy  net,  CtirerdAle,  &c.»  amd  ap- 
proved by  eooroeBtioDi  thry  were  publtsbcd 


Iti  1553.     In  1562,  1571,  and   im%  thrf 
verr    tucecsiifely    rwijwil   and    cugli  uwd 
I  Adaim*    Itelig.   World,  :»9*^      5   UheL 
Com.   by   Stephrn.  US.   Short'i  Ilklorj  gT 
tii0  Church  of  Enghuid.  481,  if  «f» 
(2>  I  Consiit.  424. 


ARTICLES.  I 

thej  are  a  part  of  the  statute  law^  as  they  are  required  to  be  subscribed  and   Gbnirallt. 


aseDted  to  by  stat  13  Eliz.  c.  12.  part  of  the 

The  articles  which  concern  faith  and  doctrine  are  I,  2,  3,  4>>  5.  9, 10,  11,  sutute  law. 

12,  13,  14^  15,  16,  17,  18.  22.(1)  Articles  which 

By  Stat.  13  Eliz.  c.  12.  ss.  5  and  6.  none  shall  be  admitted  to  the  order  ^S^'d^^'^ 

of  deacon,  unless  he  shall  first  subscribe  to  the   articles;  and  none  shall  g^i^^^  ]3  ^j^z. 

be  made  minister,  or  admitted  to  preach,  er  administer  the  sacraments,  c  12.  8S.5&6 

anless  he  first  bring  to  the  bishop  of  that  diocese,  from  men  known  to  the  gcrib«l*by  per 

bialiop  to  be  of  sound  religion,  a  testimonial  of  his  professing  the  doctrine  sons  to  be  or- 

exprosed  in  the  articles ;   nor  unless  he  be  able  to  answer  and  render  d**ned  dea. 

*  ,  ,         cons. 

to  the  ordinary  an  account  of  his  faith  in  Latin  according  to  the  articles.   By  persons  to 

or  have  special  gift  or  ability  to  be  a  preacher;  nor  unless  he  shall  first  sub-  be  ordained 
•cribe  to  the  articles. 

By  canon  36.  **  No  person  shall  be  received  into  the  ministry,  nor  either  Canon  S6. 
by  institntion  or  collation  be  admitted  to  any  ecclesiastical  living,  except  fj*J*^'ig|^^° 
he  shall  first  subscribe  to  these  three  articles  following : —  articles  con- 

«  (1.)  That  the  King's  Majesty,  under  God,  is  the  only  supreme  governor  ceming  the  su 
of  this  realm,  and  of  all  other  his  Highness's  dominions  and  countries,  as  commonpray. 
wdl  in  all  spiritual  or  ecclesiastical  things  or  causes,  as  temporal ;  and  that  er,  and  the 
■0  foreign  prince,  person,  prelate,  state,  or  potentate  hath,  or  ought  to  have,  ^^^icies!*"* 
any  jurisdiction,  power,  superiority,  pre-eminence,  or  authority,  ecclesiastical 
or  spiritual,  within  his  Majesty's  said  realms,  dominions,  and  countries. 

"(2.)  That  the  Book  of  Common  Prayer,  and  of  ordering  of  bishops, 
priests,  and  deacons,  containeth  in  it  nothing  contrary  to  the  Word  of  God, 
sod  that  it  may  lawfully  so  be  used ;  and  that  he  himself  will  use  the  form  in 
the  said  book  prescribed  in  public  prayer  and  administration  of  the  sacra- 
BKDts,  and  none  other. 

*'(3.)  That  he  alloweth  the  book  of  Articles  of  Religion  agreed  upon  by 
the  archbishops  and  bbhops  of  both  provinces,  and  the  whole  clergy,  in  the 
eoovoeation  holden  at  London  in  the  year  of  our  Lord  God  one  thousand 
five  hundred  and  sixty-two ;  and  that  he  acknowledgeth  all  and  every  the 
tttieles  therein  contained,  being  in  number  nine-and-thirty,  besides  the 
ntification,  to  be  agreeable  to  the  Word  of  God. 

"  To  these  three  articles  whosoever  will  subscribe,  he  shall,  for  the  avoid- 
ing of  all  ambiguities,  subscribe  in  this  ord^  and  form  of  words,  setting 
down  both  his  Christian  and  sirname,  viz.  *  I,  N.  N.,  do  willingly  and  ex 
anmo  subscribe  to  these  three  articles  above-mentioned,  and  to  all  things 
that  are  containeil  in  them.'  And  if  any  bishop  shall  ordain,  admit,  or 
license  any,  as  is  aforesaid,  except  he  first  have  subscribed  in  manner  and 
ibnn  as  here  we  have  appointed,  he  shall  be  suspended  from  giving  of 
orden  and  licences  to  preach  for  the  space  of  twelve  months."  (2) 

(1)  Gibson's  Codei,  321.  De  I.olme  on  not  generally  enforced.  Those  articles  were 
the  English  Constitution  by  Stephens,  revis«>d  at  the  commencement  of  the  reign 
1^96,  S97.  of  Elizabeth,    and,    with    some  alteratiuns, 

(2)  The  Bishop  of  Lincoln,  at  his  Trien-  received  the  sanction  of  Convocation  in 
■isl  Visiution  in  1846,  sUted  : — **Tlie  1562.  [Or  in  1 563,  according  to  the  pre- 
Aniclci  of  Religion  were  first  prepared  in  sent  style;  as  they  received  the  sanction  of 
die  year  1552  (Card well's  Synodalia,  vol.  i.  the  Upper  House  of  Convocation  in  Janu- 
f»  1.).  and  iiyuDetions  were  issued  that  they  ary,  and  of  the  Lower  House  in  February.] 
^tomid  be  subscribed  by  the  clergy  through-  They  have  continued  from  that  date  tu  be 
•■t  the  kingdom :  but  in  consequence  of  the  the  standard  of  doctrine  in  our  church, 
death  of  Edward  VL.  the  iojunctioda  were  Attempts,  it   i»  true,  have  been   made  to 


RKrOtAl.  OA 

NCOLXCT    TO 
IL&AD   Tits 

AmricLtv 
liefuul  or  De< 
gleet  tu  tcftd 


Avoidance  by  Act  of  Parliament  needs  not  any  sentence  dec 
and  a  refusal  or  lligieot  to  read  tlie  article^  renders  the  cUurch  ipso  ^ 


Alter  them,  partimlsrly  st  the  liampton 
Cburt  C4>nficreQC«,  hM  in  the  oirljr  p«it  of 
the  reign  of  Jmncs  L,  but  without  sueoeM. 
At  the  present  moment  there  exiftt&»  as  far 
at  I  pmscst  tbi;  mcvins  of  forming  «  judg* 
meat,  littk  diApo*»it)oti  among  the  members 
of  the  Church,  whether  lay  or  clericjd«  to 
8ubjt?ct  them  ajrain  to  revbjoti.  1  should^ 
for  my  own  part,  earnestly  deprpcate  any 
iiuch  Attempt.  The  articlt»  wen*  compiled 
by  fallible  men,  and  are  eotuketiuently 
tainted  with  the  imperfection  which  attache! 
to  all  the  works  of  men.  But,  if  they  were 
now  to  be  revised,  I  doubt  much  whether 
the  revision  would  be  carried  on  in  the 
Kpme  tpirit  of  moderation  which  pre&idcd 
over  the  deliberations  of  the  Keformers  r 
whether  the  »ei»pe  fur  the  exercise  of  private 
Judgment,  which  they  so  widely  left,  would 
not  be  narrowed.  Jt  i*  not  only  the  wi»- 
dom,  it  is  the  duty  of  every  natiomi]  church 
to  make  the  term*  o(  communion  a-s  wide  as 
Vhcy  can  be  made  without  t)ie  compronuie 
of  fundamental  prmcipleji.  Our  comptaint, 
and  our  well-founded  complaint  against  the 
Church  of  Home  it,  that  it  abridged  the 
libertjr  of  the  Christian  world  by  strictly 
defining  points  on  which  diversities  of  opi- 
nton  bad  been  allowed  for  centuries  in  th« 
church  of  Christ;  and  by  adding  to  the 
creed  new  ariiclen,  unknown  to  tlie  carly 
church,  sod  requiring  them  to  be  l>clievc/l 
•s  Deoe««r7  U»  salration.  Amid  the  reli- 
gioiis  excitement  which  now  exi>t*,  I  fear 
that  moderate  counM?)«  would  not  prevail  ; 
that  if  I  be  work  of  revi%iun  were  now  ua* 
deruken,  it  would  lie  entered  upon  by  too 
many  in  the  spirit,  not  uf  couiprehcnsion, 
but  of  eielusioD, 

"  I  hare  mentioned  the  dates  of  the  first 
and  second  publications  of  the  articles.  It 
is  important,  with  reference  to  the  question 
—  bow  far  the  holding  of  all  Komiikh  opi- 
nions is  compatible  with  a  cut isctcnt ions 
ttiWription  '— to  observe  that  the  Council 
of  Trent  carniiiviioed  its  Moion^  in  the  year 
1545;  that  the  dtdMS  oo  Ihe  Canon  of 
Scripture,  on  Original  Sen,  on  Jii»ti(ic«tiun, 
and  on  the  Sacraments,  were  paRsed  bcfiire 
the  publication  cf  the  articles  in  I J5S  ;  and 
the  decrres  on  the  Euchdri^tt  on  Penance, 
on  Ettreme  C  net  ion,  on  Communion  in 
both  kinds  and  on  the  sjcrtfice  of  the 
Mas%  before  the  publication  of  the  articles 
in  1563, 

*■  Though  there  eilsts  Itttte  desire  on  the 
part  of  the  member*  of  the  Church  to  *ce 
the  Articles  revised,  a  wUh  has  been  ex- 
pressed in  certain  quarters  that  luhacription 
to  them  should  no  longer  be  rei^uircd  as  a 
ntcemATj    preliminary    to    admtssioo    [i^to 


holy  orders  asd  to  Insiittilkfi  lalo  m  I 
notice :  nor  can  we  well  be  surf 
expression  of  such  a  wisli,  when  il  baa  I 
gravely  contended  that  men  may  < 
them  in  a  non-natural  sen«e.  But  I 
enquire  of  those  who  wi%h  to  da  awaj 
with  subscription  to  the  Articles,  whetibOT 
they  are  prepared  to  admit  men  to  th^  vMm 
of  teachers  in  the  Church,  without  taking 
from  them  any  security  that  they  will  ao» 
culcate  the  doctrines  of  the  CIturch  ?  or,  if 
they  deem  a  tait  neeeaoj-y.  what  t«it  tfavjT 
will  substitute  ?  Th«  question  of  kubaertp- 
tion  was  agitated  in  1773;  and  the  Feathivt 
Tavern  Petitioners,  as  they  were  oille^ 
proposed  to  substitute  lubscripQoa  tOll» 
Scriptures  as  set  forth  in  our  authoffasi 
translation.  If  any  in  the  present  day  mm 
dl'iposed  to  adopt  this  tcvt,  I  would  mt^ 
ncstly  request  Uiem  to  read  the  speech  nisds 
by  Mr.  burke,  when  the  question  was  <Us» 
cussed  in  Farltament.  CbriitUn*  «f  aU 
denominations  reoogniae   M  'f 

Scripture;  all  prolesa  lo  deri%  :« 

trines  horn  it ;  the  diflVrences  wla«;J»  ai^vda 
them  turn  upon  its  interpretation.  A  sab* 
scription, therefore,  to  the  Scriptures,  would 
not  operate  as  a  test  ;  it  would  afford  tm 
security  that  widely  differing  liootriiMS  B4gki 
not  be  Utight  in  our  pulpiu  Pkley,  «^ 
took  a  practical  aT»d  conunoti-senae  vle«  sf 
every  xuhject  which  he  diacu«aeci,  haa  «b- 
servcd  that  subscription  is  aDccessuy  ebcck 
upon  the  esercise  of  patronage.  •  Diiiiag 
the  present  state.*  he  lays  ( Moral  PhUos» 
phy,  l>ook  3.  ch.  S2.),'  *  of  «cele«awitcil 
patronage,  in  which  private  individuafsaii 
permitted  to  impose  teachers  upon  pifishii 
with  wliich  they  are  dficn  little  or  Dotatal 
connected,  some  limitation  of  the  pilnHi^ 
choice  may  be  necessary  to  prevent  uvd^ 
fying  contentions  between  aeigtiliuMfilg 
teachers,  or  between  teachers  and  t^car  !••> 
spectivc  congregations.*  But  tbcrt  is  a^ 
other  rery  important  consideration.  I  iase 
obaerved  that  it  was  intended  to 
from  the  clergy  subscription  to  tbe  t 
of  \5S'J^  but  that  the  }ouug  king's  pn 
ture  death  prevented  the  tntrnlioo 
being  carried  intoetecutioo.  With  i 
to  the  articles  of  156%  the  Parlta 
(Cardweir*  Synodalia,  soi  i,  p.  61, ),  m 
151 U  contrary  to  the  declared  intenHoosaf 
the  queen,  limited  the  subacripiiatt  lo  tbos 
articles  which  concern  the  cvufeuiou  «f  li* 
true  Christian  faith  and  tbe  doctritfe  «f  tlw 
sncmmcntP.  It  may  be  doubled,  l»<i 
whether  this  limitation  s^aa  obicrved  ir 
tice :  there  is  no  allusion  to  it  tn  ^m  Sttti 
canon,  and  the  subacriptJon  reqoifcd  hi  te 
A  ft  of  Untfbrmity,  pmmr^  si  Ibv  reMtSk 


ARTICLES- 


nuiii.  wttimyl  seutetice  of  deprivation.  (1)     Thus  in  Baker  v.  Brent  (2)  the 

Jtidfcr^  rp^olved  that  a  cbureU  beeajue  void  presently  by  the  not  reading 

«#  llitt  mrlieles,  ind  there  needed  not  any  deprivation,  for,  otherwise^  the 

OQokl  be  defrauded  at  the  ordinary's  pleasure,  if  he  would   not 

Aod  that  a  pardon  worked  nothing*  for  the  church   being  once 

viii  for  not  rtadtogt  the  [clerk]    could  not  by  the   pardon  be  restored- 

Tfctat  tbr  pardon  con  Id  never  reach  to  it,  bec(ut!>e  it  was  not  a  contempt 

vlirfrof  tkm  clerk  conld  be  indicted,  because  bis  punishment  was  to  lose  his 

!«•<««.  (3) 

Bf  aCsU  Id  Eliz.  c  12*  m.  3.  &  7.,  no  person  shall  be  admitted  to  any 

with  core,  esLcept  he  shall  first  have  subscribed  the  said  articles  (4) 

ii  tk0  pn§euee  of  the  ordinary,  and  all  admissions    to  benefices  of  any 

I  cootimry  thereto^  and  all  dispensationjt,  qualifications,  and  licenses 

tatte  eontrarTj  !»hall  be  merely  void  in  law^  &s  if  they  never  were. 

Bf  ilmt*   IS  &  14  Car.  H.  c.  4.    a.  17.,  every  governor  or  head  of  any 

or  hall,  in  either  of  the  universities,  or  of  the  colleges  of  We>st- 

Winchester,  or  Eton,  shall  within  one  month  next  after  his  election 

4r  iQllvd«>ii  and  admtS£^ion  into  the  same  government  or  headship,  openly 

mi  publicly   io  the  church,  chapel,  or  other  public  place  of  the  same 

tqHigi  0r  balU  and  in  the  presence  of  the  fellows  and  scholars  of  the  same,  or 

ftr  gfvwl^r  part  of  ihem  then  resident,  subscribe  unto  the  nine-and -thirty 

aiiel» oC reltgioD  mentioned  m  stat.  1:1  Eliz.  c.  12,,  and  declare  his  unfeigned 

;  attd  con^nt  unto  and  approbation  thereof,  on  pain  (o  lose  and  be 

from  all  the  benefits  and  profits  belonging  to  the  same  govem- 

■otor  bimdsibip,  for  the  space  of  six  months,  by  the  visitor  or  visitors  of 

tit  sme  eoUege  or  hall ;  and  if  such  governor  or  head  so  suspended  for 

«M  mbteribing,  shall  not  at  or  before  the  end  of  six  months  next  at\er  such 

iwpwwBOiB  subscribe  unto  the  said  articles,  and  declare  his  consent  thereunto 

■  ifonild^  thtfi  such  government  or  headship  shall  be  ip&o  facto  void. 

By  cmoii  127m   no  man  shall    be  admitted  a  chLLncellor,  commissary,  or 

,  except  before  he  enter  into  or  execute  such   o^ee  he  shall  take 

of  supremacy   before  the  bishop,  or  in  open  court  subscribe  to 

tkl llifty-ttilK*  articles,  and  swear  that  he  will,  to  the  uttermost  of  his  un- 

deal    uprightly  and  justly  in   his  office, — the  said  oaths  and 

Liofi  to  be  recorded  by  a  register  then  present, 

Bf  «UI.    15  &  14  Car.  %  c«  4.  s.  19.   no    person   shall   be   received   or 

I  lo  preach  as  a  lecturer,  unlesa  he  be  fir^i  approved  (5),  aod  thereunto 

,  by  the  arcb bishop  of  the  province,  or  bishop  of  the  diocese,  or 

poral  iMKse^'iionK,  tnvoUcs  the  tiA^esiIty  of 
the  imposition  of  some  test,  a*  s  «i*Ciirity 
that  tljey  sh»ll  le«ch  »litf  daclrines  of  the 
Chiirclj  so  e^Htablishc*!.  " 

(J)  Green* i  com,  6  Co.  29,  {h),  4  Insi. 
SS4* 

(2)  Cto,  ETis.  680, 

(3)  Stfd  vide  Bfuam  v.  Carb'sU  {  BUhop  of  \ 
Dyer,  346.  (>),  Stephens*  Ecclehiustii^ftl 
Slfttuleft,  431, 

(4)  Vldt  Stephen*'  EccIesIiLsticii]  Stt- 
tutei,  4SO.  m  f«o/,,  9s  to  the  eotutruction  of 
the  **  Mi  id  flrliclc*." 

(5)  Vide  Htx  v.  Landm  {Bhkop  iif\  ]3 
linst,  4ly  Stephetifi  on  Ni»i  Prius  tit. 
MiKDAMr^,  2J09— 231 1 .  SU'pheitii'  Eeclc* 
^iiLKtlciii  StAtotin,  5T5.  tit  not. 
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the  arttclei, 
renders  the 
church  ipso 
fneto  Toid. 


Stat,  13  Eli2. 


Stat.  13  &  H 
Car.  2.  c.  4. 
s.  17. 

Subscription  to 
the  thirty •]iir*c 
article*. 
By  the  heads  of 
coUegot^ 


Canon  1*27. 
By  chjiucellors, 
officials,  and 
eommi&uiriei. 


Stat,  IS  &  H 
Car.  2.  c.  4, 
«,  19. 
By  Irftofers. 


*Jm^  M  Itt  *ll  th«  articles  ^eneratly,  Tf, 
wm  aboiisU  »ub%cfiptiun.  we  alter 
<m  wUidi  the  rlirpnr  (lold  their 
•fid  pro  ttimto  rt'iH.'.!!  the  acts 
OS  KK^  e.  1^,  ;  13  &  H  Cf^r.  2.  e.  14,), 
W  vliirh  tb«  Atif  Itcan  bni»cli  of  the  Ca- 
fiitllr  Qniftii  i»  coti^tittited  theEst^tilinhed 
i^arrh  vt  tkercialm,  atid  under  which  the 
tbctr  i^o/  title  to  their  tetn- 
TW  l^isiature  may,  in  the 
r  of  iti  powi^i  almli^j^h  Kit  liter  iption 
,„j  -wry  other  le*t  i 
t  to  a  diclara* 
iouger  be  an 
rbe  irery  fact  that  a 
calalilis^uHJ,  ^hal  its 
c&t!owcd  with   tem- 
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BtMU  13  Elk 
c  19.  1,  3. 
By  curmtc«  to 
be  Uocnanl. 

CiiMm77. 
By. 


SUt.  13  &  14 
Car.  a.  o.  4, 

In  wh*C  seme 
tli«  thirtj'SiKth 
article  i«  to  In* 
fiibtcribed 
unlo. 

SUil.  13  Ells. 
c.  12.  *.3. 
*I*o  bo  reocl  by 
mmitters  rtAer 
induciion. 


Mode  of  cum- 
putirig  the  two 
mocithi  «l  loved 
lor  rtsding  the 


Wbftt  in*  tuF- 
lleient  reading 
lh«  •rticlc«  m 
the  church. 


What  U  not  ■ 
rtwliiig  «>r  the 
•rtirlin  iit  the 
tl<nc  nf  com* 
mun  (irtyer. 

Th«  "uri- 


rtqomi  by 


(in  case  the  see  be  void)  by  ttie  guordiaTi  of  the  sptrituittities ;  aitd  sbaU,  in 
the  presence  af  the  said  archbishop,  or  bishop,  or  guardian ,  read  Uie  ittiM 
and'ihirty  arlicles  of  rebgion   mentioned  in  the  statute  of  tlie  thirtcratk 
year  of  the  late  Queen  Elizabeth»  with  decld^ration  of  his  uDfdgtied 
to  the  §ame* 

By  flat,  J  3  Elix.  c  12.  *.  3.,  curates  admitted  to  benefices  with 
(which  all  perpetual  curacies  and  chapels  augmented  by  the  goveraofy  of 
Queen  Annes  Bounty  are)  shall  subscribe  the  thirty-nine  articles  in  prMOOCt 
of  the  ordinary. 

By  canon  77.,  no  man  shall  teach  either  in  public  school  or  prirmte  hmm^ 
except  he  subscribe  to  the  first  and  third  articles  in  the  thirty -ftixtli 
ooneerning  the  king^s  supremacy  and  the  thirty-nine  articles^  tJiat  be 
knowledgeth  them  to  be  agrt- cable  to  the  word  of  God, 

By  Stat.  13^14  Car.  'i.  c.  4^  ss.  SO  &  SU  all  subscriptions  to  be 
to  the  ihirty-niue  articles  are  exteaded  (for  and  touching  the  tbirty-stxyi 
aiticle),  unto  the  present  book  of  Common  Prayer,  containing  the  fortn  and 
manner  of  making,  ordaining*  and  consecrating  of  bishops^  priests^  miid 
deacons,  in  such  sort  and  nianner  as  the  same  extended  unto  the  book 
set  forth  in  the  time  of  King  Edward  the  Sixth. 

By  6tat.  13  Eliz.  c.  1'^,  s.  3.  every  person  admitted  to  a  benefice  irttk 
cure,  must  publicly  read  the  thirty-nine  articles  in  the  church  whereof  1m 
has  cure,  in  the  time  of  common  prayer  there,  with  a  declaa*tttion  of  hit 
unfeigned  assent  thereunto,  within  two  months  after  his  induction,  or  upuo 
default  he  will  be  ipso  fcteio  immediately  deprived  ( 1 ) ;  and  ail  in>titutioOi 
and  inductions  contrary  thereunto*  and  all  dispensations,  qualtficatioii«f  tori 
licenses  to  the  contrary  will  be  void. 

The  two  months  allowed  for  reading  the  articles  are  to  be  computed  bf 
twenty-eight  days  to  the  month  ;  thus,  where  the  induction  was  Septomlivr 
5th*  and  the  articles  were  read  November  5tb,  it  was  held  to  be  imfll* 
ficient.  (2) 

But  by  it  at.  93  Geo.  2.  c.  28.  he  may,  in  cases  of  lawful  impedtmeoV 
read  the  articles,  and  declare  his  assent  to  the  99ane^  at  the  time  of  raid»| 
morning  and  evening  prayer^  after  the  expiration  of  the  two  months. 

If  a  parson  be  precluded  from  reading  the  articles  **  in  **  the  chtird, 
it  will  satisfy  the  statute  if  he  read  them  within  the  precincts  of  the  chord; 
thu-s  in  Brown  v.  Sperwe  ($)»  where  the  keys  of  the  church  could  not  be  lia4 
and  so  divine  service  was  performed  in  the  church*porch,  and  th<^  artidfi 
read  there ;  this  was  held  to  be  a  sufficient  reading  within  the  statotev  m 
Keble  reports  it ;  but  by  Levinz,  what  the  Court  there  held  to  be  good  ir»v 
the  reading  of  them  in  the  porch  of  a  chapel  of  ease  within  the  parish. 

Stat.  13  EIi7«  c.  12,  s-3.  requires  the  articles  to  Iw  read  in  the  time  of 
Common  Prayer;  and  therefore  the  reading  cannot  be  put  off  till  dUlnr 
service,  or  Common  Prayer  is  ended. 

The  *' unfeigned  assent*'*  required  by  stat.  13  Eliz.  c.  12.  s.  S.  mu^i  im 
absolute,  and  without  any  reservation.  Thus  in  Smith  v.  Clrrki  (4)  tiw  OM 
upon  special  verdict  ua«,  two  incumbents  were  of  the  church  of  Cngefj 
Hatley«  in  the  county  of  Cambridge ;  one  sued  the  other  in  the  sinntoti 
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him  for  not  reading  the  articles,  and  giving  hh  assent  to 
to  Stat*  13  Eliz,  c.  12. ;  and  the  issue  being,  if  he  gave  his 
the  jury  fouod  lliat  he  read  the  articlest  and  said,  **  I  give  my  coii- 
■aio  IImib  to  far  forth  as  they  agree  with  the  word  of  God  :"  and  it  was 
i,  tlist  it  was  not  such  unfeigned  consent  as  the  A$tatute  inteudeth^ 
it  fm^ki  to  be  al>§olute  without  condition.  And  a  consultation  was 
Lord  Coke  »tate«  the  pnucipte  of  this  decision  wai^,  that  stat. 
IS  Ells,  e*  12,  was  made  for  avoiding  a  diversity  of  opitiions,  &c.;  and  by 
Aii  addiliofi  the  party  might,  hy  his  own  private  opinion,  take  some  of  theni 
l>  W  agSiD'tt  the  word  ot  God  ;  and  by  this  means  diversity  of  opinions 
ilf»iilil  oat  be  aroided,  which  was  the  scope  of  the  statute,  and  the  very  act 
bJKir nada  touching  subscription  hereby  of  none  etiect.  (1) 

TW  pr^sdinption  always  is,  that  every  man  conforms  to  the  law;  and  that 
fMMmfPtiott  will  stand  until  something  appears  to  shake  it :  consequently 
*At  Inr  will  presume  that  a  parson  has  read  the  thirty-nine  articles,  and  he 
vtlosaflts  to  impeach  the  fact  must  establish  the  negative ;  that  is^  a  negative 
hy  circumstances,  (2)  In  Powel  v.  3Itihank{3)  it  was  held,  that 
of  a  benefice  for  a  lengthened  period  was  prirfm  facie  evidence  of 
Icultiction,  and  of  reading  the  thirty-nine  articles  (4) 

S,,  whoever  shall  nffirni  that  any  of  the  niue^aud'thtrty 
■greed  upon  by  the  archbishops  and  bisho]is  of  both  provinces  and 
lltwbole  ciergy  in  the  convocation  holden  at  London  in  the  year  1562^  are 
iiaaj  patt  sitperstitious  or  erroneous,  or  such  us  he  may  not  with  a  good 
subscribe  unto,  let  him  be  excommunicated  ipso  Jhcta^  and  not 
bat  only  by  the  archbishop,  after  his  repentance  and  public  revo- 
of  sttch  his  wicked  errors. 

by  Stat,  IS  Elir,  c.  1*2-  s,  2,,  if  any  person  ecclesiastical,  or  who  shall 
#cclesiajEticid  living,  shall  advisedly  maintain  or  affirm  any  doctrine 
contrary  or  repugnant  to  any  of  the  said  articles,  and  being  con- 
before  the  bishop  of  the  dioces^w  the  ordinary  shiill  persist  therein, 
•raot  revoke  bis  error,  or  atler  such  revocation  eftsoons  atiirm  such  untrue 
loctriar,  hi!  shall  by  such  bishop  or  ordinstry  be  deprived  of  his  eccle- 
iiwii  it  promotion* 

la  i7.  M.  Procurator- General  v.  Stone  (5)t  Sir  WiJliam  Scott  thus  ex- 
fnaed  bioiself: — '^  This  is  a  prosecution  against  the  Reverend  Francis 
Slamtf  rrctor  of  Cold  Norton,  originating  in  a  citation  in  the  name  of  the 
HillHi  of  London,  though  the  bishop  might  be  personally  ignorant  of  the 
flirtmra  of  sach  suit.  It  is  the  constant  style  of  the  Court*  and  it  is  not  in 
^  power  of  the  bishop,  by  any  intervention  on  his  part,  to  refuse  the  pro- 
tta  of  t^e  Court  to  any  one,  w^ho  is  desirous  to  avail  himself  of  it  in  a 
yoDptr  cftie.  The  suit  is  promoted  by  the  Procurator-General  of  his  Ma- 
j0tT;  aodf  certainly,  he  is  not  an  unfit  person  to  superintend  the  man^ige- 
■ott  of  a  suit,  which  has  for  lis  obji'cl  the  maintenance  of  the  established 
of  the  state.  It  is  not  peculiar  to  this  Court,  but  is  common  to 
co«rt«,  and  familiar  to  every  day's  experience,  that  suits  for  public 
are  in  the  name,  and  under  the  directions,  of  the  law  officers  of  the 
Cpdw.  Mr.  Stone  appeared  under  protest,  and  the  grounds  of  that  protest, 
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i    In.t     ■\.'<. 


(4)  Dot  <£.    Kerb^  v.  CaHevr  R.    k  M, 

(5)  1  Consist.  425. 


whoi»e  fidelity  aiiil  ability  li«!  hm  himsi*\i'  fully  acknowledged.  That  proiai 
was  overruled ;  and  it  was  open  to  iUo  party  tti  Kavi*  app^^nled  against  that  4» 
eision,  or  to  have  prayed  a  prohibition  ;  but  lie  hu.**  tlone  neither.  He  In 
confined  hioi^eif,  in  his  defence,  to  a  lQi>«e  verbal  protestation,  of  whieh  It  I 


Judi^imt  of 
Sir  Willmm 

ff  ^  *"  ^/^'   "'^P****^^^^  ^^^^^  »">'  notice  c4in  be  taken.    The  Court,  therefore,  b  tinder  IIn 
neceftity  of  administering  the  law,  according  to  the  nature  and  e^itt^ttt  of  ii 

This  ofi*^]]€#lft  bid  1 


jurisdiction,  on  the  offence  alleged  and  proved, 
the  statute  ll^th  Elizabeth,  Mor  advif^edly  maintaining  or  afliraifif  iioe« 
trtties  directly  contrary  or  repugnant  to  the  articleii  of  relipon/  Tlicac  ar 
ticlea  are  not  the  works  of  a  dark  a^re  (as  it  has  been  repre»ente<l);  thtf 
are  the  production  of  men  eminent  for  their  erudition  and  attachment  to  Um 
purity  of  true  religion.  They  were  framed  by  the  chief  tuminanes  of  IJm 
reformed  church,  with  great  care,  in  convocation,  a«  eontaioifig  inodMomtt 
tnithii  deducible^  in  their  judgment,  from  Scripture  ;  and  liM  kgUhtimld 
adopted  and  establif  lied  them,  as  the  doctrines  of  our  church,  down  to  tlie 
present  time. 

**  The  purpose  for  which  these  articles  were  designed,  b  stated  to  be  *ikm 
avoiding   the   diversities   of    opinions,    and   the   establishing   of    conical; 
touching  true  religion/     It  h  quite  repugnant,  theretore,  to  ihia  ioteotioav^ 
and  to  all  rational  interpretation,  to  contend,  as  we  have  heard  this  di|^  j 
that  the  construction  of  the  articles  should  be  left  to  the  private  p^^ 
•uaston  of  individuals,  and  that  every  one  should  be  at  liberty  to  pfiael 
doctrines  contrary  to  thoiN^,  which   the  wisdom  of  the  State,  aided  md 
tastructed  by  the  wi^om  of  the  Church,  had  adopted.     It  is  tba 
of  all    conceits,  that  this  is  an   obsolete  act;    it  is  in  daily  ii»#  0 
ob^rrvantifi)^  and  a.-*  rnucli  iti  force  as  any  in  the  whok  statute  book, 
repeatedly  recommended  to  our  attention,  by  the  injunctions  of  all 
every  sovereign  who  has  held  the  sceptre  of  these  realms.     It  ta  no 
of  mine,  in  this  plflce,  to  vindicate  the  policy  of  any  legislative  adf 
to  enforce  the  observance  of  it,     1  cannot  omit,  however,  to  observfif 
it  b  essential  to  the  nature  of  every  establbhment^  and  oeeesaarj 
preservation  of  the  interests  of  the  laity,  as  well  as  of  the  clergy, 
preaching  diversity  of  opinions  shall  not  be  fed  oat  of  the  appoial 
of  the  Established  Church  ;   bince  the  Church  lUelf  would  olh* 
overwhelmed  with  the  variety  of  opinion,  which  must,  iu  the  gr«ai 
of  human  character,  arise  out  of  the  inhrmity  of  our  common  nature, 
this  purpose,  it  has  been  deemed  expedient  to  the  best  intereata  of 
tianity,   that  there  should    be  an  appointed   UturgVi   to  which  tiie 
of  public  worship  should  conform;  and  as  to  preaching,  that  it 
according  to  those  doctrines  which  the  State  has  adopted,  aa  the 
eipoaiiljons  of  the  Christian  faith.      It  is  of  the  utmost  importanoe 
system  should  be  maintained.      For  what  would  be  the  state  and 
of  public  worship,  if  every  roan  was  at  liberty  to  preach,  from  tiia 
of  the  church,  whatever  doctrines  he  may  think  proper  to  hold  ?     Mi 
would    be  the  condition   of  the  laity,  if  any  such  pretenaaon 
maintained  by  the  clergy. 

"It  is  said,  that  Scripture  alone  i^  sufRcient.     But  though  thm 
of  the  Church  of  England  have  been  always  eminently  diatiaj 
their  learning  and  piety,  there  may  yet  be,  in  such  a  nctmber  of 
weakt  and  imprudent,  and  fanciful  individuab.     And  what  wooM 


Church*  if  such  persou  might  preach  whatever  doctrme    Rcfvsal  qk 
to  maintain  ?       As  the  law  now  is,  everj^  one  goes  to  his*      Et^^ECT  to 


l^roeliial  churchy  with  a  certainty  of  not  feeling  any  of  his  solemn  opinions 
flftaded*  If  any  person  dissent*,  a  remedly  is  providf^d  by  the  mild  and  wise 
iflifil  of  toleration  wliich  ha:^  prevailed  in  modern  tinier,  and  which  allows 
fthould  join  himself  to  persons  of  persuasions  similar  to  his  own 
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Sir  William 
Scott  in  ff.  3/" 

Bui  llimi  any  clergyman  should  assume  the  liberty  of  inculcating  his  own   ,^^^7  ^^  stone.' 

fnrmiit  optoians,  in  direct  oppo«itiou  to  the  doctrines  of  the  Established 

QkiicIi*    in  a   place  set  apart   for  its   own    public  worship,  Js    not    more 

IT  to  the  nature  of  a  national  church  than  to  all  honest  and  rational 

Kor  ia  this  restraint   inconsistent  with  Christian  liberty;  for 

to  Wb^  purpose  is  it  directed  but  to  ensure,  in  the  Esiablished  Church, 

ifcaU  vaifbrmtly  which  tends  to  edification,  leaving  individuals  to  go  else- 

ifcui    recording    to  the  private  persuasions  they  may  entertain  ?     It  is, 

thmtforoy  a  restraint  essential  to  the  security  of  the  Church,  and  it  would 

be  a  gms»  contradiction  to  its  fundamental  purpose  to  say*  that  it  ia  liable 

IB  tbc  reproach  of  persecution,  if  it  does  not  pay  lis  ministers  for  maintaining 

daetfSfi^a  contrary  to  it«i  own.      I  think  myself  bounds   at  the   same  time^ 

Id  fledare  that  it  is  not  the  duty  nor  inclination  of  this  Court  to  be  minute 

aid  rigid  in  applying  proceedings  of  this  nature  ;  and  that,  if  any  article  is 

wUf  a  Jiubject  of  dubious  interpretation,  it  would  be  highly  improper^  that 

llii  Court  i^bould  fi\  on  one  meaning,  and  prosecute  all  those  who  hold 

tfiNilrar>'  opinion  regarding  its  interpretation.     It  is  a  very  different  thing. 

•(i«n>  die  authority  of  the  articles  is  totally  eluded;   and  the  party  deli- 

ksiltljr  ^ecian?s   the   intention  of  teaching   doctrines  contrary  to  them. 

WiA  tliese  observations  on  the  law,   I  have  only  to  inquire  whether  tlie 

d^etiiine,  which  thi8  gentleman  has  preached,  is  contrary  to  the  articles? 

Hat  win  be  a  very  short  discussion  on  the  evidence  which  has  been  laid 

Miir«  tbe  Court, 

**Tliei«l  article  states  the  doctrine  of  the  Trinity ;  the  second^  the  divinity 
tf  «nir  Safioar,  and  the  atonement  by  his  death  and  sacrihee.  It  is  al- 
fef^l  iknl  Mr.  Stone  hav^  in  a  sermon,  publicly  impugned  these  doctrines, 
Md  that  he  has  since  committed  these  sentiments  to  the  pre^.     It  is  not 

V  that  L  should  state  the    particular   terms   in   which    these   fun- 
tenets    have  been    impugned ;    tlie  Court  has    heard  those   ob- 

repeated  more  frequently  than  it  wished,  and  more  than  could 
W  iffMmble,  it  hopes,  to  many  of  the  auditors,  Mr.  Stone  himself  has 
a4fDttted,  and  is  ready  to  admits  more  so  perhaps  than  those  who  had  the 
MaagcmieDt  of  bit  defence  would  have  advised,  the  total  opposition  of  his 
iioctrifie»  to  the  articles  tn  question.  I  have  listened,  with  patient  attention, 
la  what  lie  has  offered  this  day,  but  I  find  it  little  more  than  a  repetition  of 
Itti  mtmuMim     It  is  not  neceissary  for  me  to   go  through  the  rest  of  the 

V  or  to  state  the  facts  in  detail.     The  preaching  and  the  publishing 
InkIi  abundantly  proved. 
Tken  what  is  the  duty  of  the  Court?    It  cannot  refuse  its  authority  to 

eiRict  the  statutes  of  the  land.    It  might  proceed  immediately,  aa 

by  the  king's  advocate,  after  the  persisting  in  those  doctrines, 

have  heard  this  day,  to  pronounce  the  sentence  of  the  law.     But 

tbt  Oytarl  b  dispo^d  to  act  with  the  greatest  indulgence  to  the  party,  and 

viQ  iMw  coDteDt  it^lf  with  admonishing  htm  (though  not  encouraged  to 

optct  anj  e0ect  from  thb  admonition)  to  oppear  the  next  court  day  to 
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ILS4P  TMM  mooition^  the  Court  will  feel  itself  under  the  necessity  of  procetdin^  la 

AmTJci^u.  inflict  the  particular  permlty  which  the  ntatute  directs," 
cJoiljnnvrft  of  *^"  ^'**^  "^'^^  court  day  Mr.  Stone  tendered  a  pftpi^j  which  be  described^ 

— *    u  iiUAi»  on  being  interrogated  as  to  its  contents  by  the  Court,  as  a  revocation  of  his 


re  Yoke  his  errors,  with  an  intimation  that  if  he  does  not  olicj  thia  ad* 


^^^'  errors;  but  the  Judge  declared,  after  some  observations  by  Mr.  Stones  thai 
he  could  not  &o  consider  it,  and  proceeded  to  the  following  etfect: — **  The 
only  question  which  I  have  now  to  determine  \&,  whetJier  Mr.  Stone  bM» 
by  hi^  declarations  thiji  day.  either  verbally  or  in  writing,  satisfied  the 
assignation  made  upon  him — to  revoke  his  error?  It  is  not  in  my  power 
to  accept  the  written  paper  sls  a  revocation;  it  is  not  really  so  inte^ided; 
it  would  be  a  want  of  good  faith  to  the  public  and  of  private  integrity,  if  1 
were  to  declare  that  paper  to  be  a  revocation,  which  is  directly  the  reverse. 
There  is  no  difficulty  in  framing  what  the  statute  requires,  as  it  is  plainly 
an  assurance  that  the  party  who  ha^i  ntfVnded  against  the  statute  revokes 
his  error.  Of  what  ha$  fallen  from  Mr.  Stone  verbally,  it  is  not  necBMiiy 
for  me  to  take  any  notice.  He  has  been  heard  by  all  around ;  and  I  vUglt 
leave  it  to  the  judgment  of  those  persons,  whether,  what  he  has  now  d^ 
clared  is  not  of  the  same  tenor  with  what  he  naid  on  the  la»t  court  < 
In  my  judgment  it  is  clearly  so*  I  am  very  certain,  that  the  indulgences 
another  week  would  be  productive  of  no  alteration  in  liis  sentiments*  III 
only  a  total  abandonment  of  his  errors  that  can  satisfy  the  law.  He 
clares  that  he  was  not  sensible,  that,  by  preaching  his  f^ermou  before  1 
archdeacon,  he  was  offending  against  the  statute  of  Elizabeth.  With 
respect  to  the  personal  veracity  of  Mr,  Stone,  I  find  great  ditHculty 
reconciliug  tny  mind  to  the  truth  of  that  statement*  It  does  app<!ar  Ixt  i 
very  extraordinary,  that  a  gentleman,  liberally  educated^  who  ha» 
forty  years  in  holy  orders,  should  be  so  ignorant  of  the  fundamental  law  i 
the  Church  of  England,  as  not  to  know  the  provisions  of  that  statute.  B^ 
ignorance  of  the  law  is  no  defence  whatever.  It  is  not  that  which  c 
pleaded  by  an  individual  in  defence  of  any  violation  of  the  laws  of  tlie  1 
The  second  clause  of  this  paper  is,  that  he  wan  well  persuaded  that 
ordaining  bishop  authorined  him  to  preach  as  he  did.  It  appears  to 
that  this  is  an  affirmance  of  his  doctrines.  When  he  says,  that  hia  soli 
engagements  authorise  hlrn  to  preach  ttio:»e  doctrines,  that  is  so  far  frooil 
retractation,  that  it  is  tantamount  to  a  declaration  that  the  doctrines 
which  he  is  proceeded  against,  are  agreeable  to  his  notions  of  Chr 
faith. 

*^  The  concluding  part  is,  *  I  do  promise  and  engage  not  to  offend  i 
10  like  manner.'     Who  can  say  otherwise,  than  that  this  is  a  mere  pr 
of  future  silence,  but  no  revocation  of  pas^t  error  ?    It  is  no  revocalioii»  i 
that  is  the  demand  of  the  statute.     It  might  be  satisfied,  if  mere 
silence  was  all  that  is  required ;  but  it  is  no  revocation  of  the  pasL 

"  I  am,  therefore,  under  the  painful  necessity  of  considering  Mr  Stcnei 
naving  declined  to  revoke  his  error,  and  to  comply  with  tlie  requtsltloo  \ 
tlie  statute ;  and  1  must  direct  the  registrar  to  record  that  the  party 
not  revoked  his  error.     It  is  only  necessary  to  observe  further,  that,  by  I 
canons  of  the  church  (I),  it  is  prescribed,  that  when  sentence  of  depr 
ta  to  be  passed,  which  I  must  declare  to  have  been  incurred  by  thin  ( 
it  must  be  pronounced  by  the  bishop." 

(1)  Csn.  tUL 
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The  BUhop  of  Ix)ndon  was  then  introduced,  attended  by  the' Dean  of  Refcsal  or 
St  Paul's  and  two  of  the  prebendaries ;  when,  having  taken  the  judge's  2^^*^'**"  ™ 
chair,  he  was  informed  by  the  judge  of  the  nature  of  the  offence,  and  the  Articles. 

proceedings  instituted  against  Mr.  Stone.     The  bishop  then  stated  that  he  ~ 

had  read  the  depositions,  and  was  clearly  satisfied  that  the  offence  was 
proved ;  and  proceeded  to  read  and  sign  the  sentence  of  deprivation,  which 
the  judge  directed  the  registrar  to  record.  (1) 

In  tke  Office  of  the  Judge  promoted  by  Hodgson  v.  Oaheley  (2),  articles, 
voder  the  general  law,  against  a  clerk  in  holy  orders,  for  having,  in  a 
punphlet  published  by  him,  advisedly  maintained  and  afBrmed  doctrines 
directly  contrary  or  repugnant  to  the  true  usual  and  literal  meaning  of  the 
Articles i^ Religion (S),  were  sustained,  no  defence  being  offered;  and  he 
▼M  sentenced  to  have  his  license  revoked,  and  prohibited  from  performing 
fivine  offices. 


(I)  I  Coosurt.  434. 

(9)  4  Notes  of  Ecclesiastical  Cases,  180. 
(3)  Doehimeg  directfy  contrary  to  Me  true 
mml  mad  Uitntl  meaming  of  the  Artidft  of 
JUfisa  .•  —  The   B'uhop   of  Hereford   in 
hii  chvgs  in  June,  1845,  made   the  foU 
brag  remarks  respecting    the  subscrip- 
tioB  hj  clerks  of  the  thirty-nine  articles : 
»' Assailed'  IS   we   are  with    innumer- 
lUe  piiblicati<His,  popularly  written,  art- 
Uy  contrived,  and  speciously  disguising 
At  note  obnoxious  tenet«  of  Rome,  let  us 
■SI  bt  too  confident  of  safety,  relying  on 
tm  own  strength  and  on  our  solemn  and 
ii  tipcaUd  vows,  as  if  apostacy  were  out 
tf  the  -^ncction  and  impossible.     Have  you 
ioc  heard  of  some  ministers  of  our  Protes- 
ttat  Riffomed   communion,   enjoying  her 
knoan  and  emoluments,  but  claiming  to 
ImU  all  Roman  doctrine,  while  by   their 
■hcription  to  the  Articles  confessedly  hin- 
^red  from  teaching  the  same.     Surely  a 
sophistry   misleads  them  here,  and 
them  from   seeing  that  they  arc 
to  a  full  bi'lief  of  that  to  which  they 
ksfe  freely  subscribed  their  assent  and  con- 
mL,    That  such  persons  fhould  outwardly 
in  communion  with  us  and  officiate 
,  seems  so  inconsistent  and  disin- 
as  to  be  incredible,  if  we  had  not 
authority  for  charging  the  incon- 
and  disingenuousness   upon  them, 
la  eoaJbrmity  with  the  S6th  canon,  all  the 
clergy,   somo  many   times,  have  declared 
Ihsl  *  willingly  and  ex  animo  **  they  sub- 
Mribed  the  39  articles  in  their  **  true,  usual, 
■d  titcra]  meaning,"  (these  are  the  terms 
^floTcd  in  the  **  Declaration**  prcfiied  to 
^  Articles)  —  that  meaning,  in  which,  up 
H  Ibc  tune  when  •*  the  Declaration  **  was 
all  clergyipen  had  most  willingly 
~  to  tbrai ;  *'  that  literal  and  gram- 
sense,  which  was   set  forth  as  the 
infv  SBkse^    whicb,   indeed,  can  be  Jbut 
■I ;  no  man  being  at  liberty  to  put  his 
eva  or  any  other  sense  upon  them.     But 
k^  is  sDch  subscription  reconcileable  with 
■y  vental  reservation  whatever,  or  with  a 
^t^  to  give  A  different  bearing  from  that 


which  is  the  literal  and  grammatical  bear- 
ing ?  To  speak  of  **  a  non-natural  eenxe  ** 
is  to  speak  of  wliat  the  Church,  the  impo- 
nent  of  the  promise,  does  not  allow.  It  is 
to  say  one  thing  and  to  mean  another,  which 
is  scandalous  and  shameless  dishonesty.  It 
goes  to  counteract  the  purpose  for  which 
the  articles  were  framed,  and  to  overthrow 
the  principles  on  which  the  Church  was 
founded  ;  to  annihilate  all  confidence  among 
men,  and  to  equivocate  with  God.  It  would 
fiivour  agreement  with  Rome  on  some  doc- 
trines of  the  highest  importance,  which  it 
was  the  very  object  of  the  Reformers  to 
condemn,  and  to  remove  from  our  teaching 
and  practice  and  faith.  This  will  appear 
by  the  alterations  and  omissions  made  be- 
tween the  first  and  second  Books  of  King 
Edward  the  Vlth,  no  less  than  from  the 
directions  issued  in  1547,  by  Convocation 
and  by  Parliament.  The  sense  of  the 
Church  is  the  sense  in  which  all  the  parts  of 
our  service-book  are  to  be  interpreted.  To 
"  draw  them  aside  *'  to  a  contrary,  or  to  any 
other  sense,  is  highly  immoral  and  unjusti- 
fiable. To  allow  this,  would  be  nominally 
to  enforce  subscription,  but,  in  fact,  to 
leave  us  at  liluirty  just  as  if  wc  had  no  sub- 
scription, ^ow  can  any  one  believing  with 
the  Church  of  Rome  that,  as  a  rule  of  faith. 
Tradition  is  of  co-ordinate  authority  with 
Scripture,  at  the  same  time  believe  the 
Vlth  Article  of  our  Church,  or  the  XXth 
or  XX I  St,  which  all  undeniably  maintain 
the  sole  sufficiency  and  supremacy  of  Holy 
Writ  ?  or  how  can  we  believe  the  XX lid, 
which  condemns  expressly  and  by  name,  as 
"  a  fond  thing  vainly  invented,  and  repug- 
nant to  the  word  of  God,**  "the  Romith 
doctrine  concerning  worshipping  and  adora- 
tion, as  well  of  images  as  of  reliques,  and 
also  invocation  oi  saints?  "  or  the  XXVth 
Article,  which  limits  the  sacraments  to 
two,  denying  by  name  five  out  of  the  seven 
sacraments  of  Rome,  "for  that  thev  have 
not  any  visible  sign  ordained  of  God  ?  "  or 
in  the  XXVI I Ith,  which  utteriy  rcjecu 
the  doctrine  of  transubstantiation  ?  or  the 
XXXth,  which  declares  that  the  elemente 
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PnAmcAL  ^'  Practical  Directions. 

DlAC«.*T10NS 

A  clerk,  on  subscribing  tbe  articles,  should  have  some  credible  witoe 
present  when  he  makes  his  subscriptions  before  the  bishop,  and  sboald 
have  them  attest  the  bishop's  certificate  :  he  should  be  provided  with  two 
books  of  articles,  and  when  he  reads  the  thirty-nine  articles,  he  shoidd 
give  one  of  the  books  to  some  credible  parishioners  to  read  with  hiin» 
they  should  attest  the  book  that  they  were  present  and  heard  him 
the  articles  during  the  time  of  common  prayer,  and  declare  his  unfe^poid 
aiisent  and  consent  to  all  the  matters  and  things  therein  contained  ;  and  hm 
should  tlienceforth  carefully  preserve  the  book  with  this  attestation.  (1) 

The  attestation  may  be  in  this  form  :  —  **  We,  whose  names  are  li'ivirts 
subscribed,  hereby  certify  and  declare  that  A.  B.,  clerk,  rector  for  rteoTf 
as  the  case  may  be,]  of  ,  tit  the  county  of  »  did  tkk 

day,  in  Uie  parish  church  of  aforesaid,  in  the  time  of  eammtm 

prayer,  there  read  the  articles  of  religion,  commonly  called  the  THirfy  nit 
Articles,  agreed  upon  in  Convocation  in  the  year  tf  our  Lord  1562t  and 
contained  in  this  book,  and  publicly  declare  his  unfeigned  assent  tkesmmiOL 

CD.  of 
E.F.of 

March  7. 1847" 

in  both  kinds  **  ought  to  be  miniiitered  to  belief  in  the  defimtiont  and 

all  Christian  men  alike  ?  **  or  the  XXX  1st,  the  CouncU  of  Trent  ?    Tbe  very 

which  in  the  strongest  language  denounces  is  a  strange  and  awful  delusion." 
the  sacrifice  of  the  mass?     How  is  a  belief  {I)  Vide   Deggeli    Fuionli 

in  all  or  in  any  of  these  Articles  of  our  71. 
Church  reconcileable,   or  possible,  with  a 
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The  Court  of  Audience  was  held,  by  the  authority  of  the  Archbishop  of  By  whose  au- 

CanUTbur}-,  in  the  Consistory  Court  within  the  cathedral  of  St  Paul,  by  a  ^l.***"'/  **^J    ,. 
•  J  .  1  ^,     .       *      ..       .      -r,  .       .  ^  Court  of  Audi- 

imge^  whose  style  was  "  Cunse  Audicntise  Cantuanensis  causarum  et  ne-  ^^^  j,  ^^1(1. 

gotioruiii  Auditor,"  and  who  had  co-extensive  jurisdiction  with  the  Official 

of  the  Arches. 

The  Court  of  Audience  was  anciently  held  before  the  archbishop  in 

pcnoDy  with  auditors,  by  way  of  assistants  only,  as  is  clearly  implied  by 

Archbishop  Winchel8ea(l),  where  he  speaks  of  a  certain  cause,  ''quae 

eoram  nobis,  et  generalibus  causarum  curia?  nostra  auditoribus,  vertebatur;" 

aid  in  Archbishop  Chichley's  time  (2)  a  commission  was  issued,  ad  pro- 

eedend*  in  causis  audientise,  absente  domino  [archicpiscopo]  in  transmarinis. 

In  any  cause  depending  before  the  Official  or  Dean  of  the  Arches,  an 
•ppcal  lay  to  the  archbishop  in  his  Court  of  Audience  ;  and  the  archbishop 
■igbt  at  pleasure  have  revoked  any  cause  so  depending  to  be  heard  before 
Vimelf,  in  his  Court  of  Audience.  (3) 

At  the  Refomation  it  was  urged  against  the  Court  of  Audience,  that  no   Objections 

uthbishop  within  Christendom  had,  or  ever  had,  any  authority  to  keep  against  the  au- 
—         L  _.  .  ^    t^  /i  .  1         .       i_  1       1     1        X         i.  ..  thontyofthe 

aj  toch  court  by  reason  of  the  archbishopric,  but  only  legates  of  the  see  Court. 

of  Rome ;  that  the  authority  of  the  pope  being  abolished,  the  power  derived 

li  ha  legates  was  abolished  of  course  ;  and  that  the  archbishop,  as  keeping 

t  eoart  at  the  Arches  sufficiently  authorised  to  hear  and  to  determine  all 

oues  and  complaints  appertaining  to  a  metropolitan,  ought  not  to  desire 

dir  continuance  of  this  court  (4) 

Notwithstanding  such  objections,  however,  several  successions  of  judges 

of  tbe  Audience  were  constituted  by  patent  after  the  Reformation.  (5) 

But  the  Court  of  Arches  having  the  same  authority  .as  the  Court  of  Audi-   Court  fallen 

•tt  (or  having  at  least  particular  judges  or  auditors  appointed  for  the  *"^**  desuetude. 

^Distration  of  justice  therein),  it  has  fallen  into  desuetude ;  and  now 

^  three  offices  of  official  principal  of  the  archbishop,  dean  or  judge  of 

^  pecaliars,  and  official  of  the  audience,  with  all  the  jurisdiction  attendant 

*^HH)D,  are  united  in  the  person  of  the  Dean  of  the  Arches. 

The  Archbishop  of  York  hath  likewise  his  Court  of  Audience.  (6)  Archbishop  of 

^  ^    '  York  has  a 

Court  of 
(1)  Rfg.  Winch.  244.  (a).  (5)  Grind.    155.  (b);     257.    (b);     115.    Audience. 

(•')  Reg.  Chich.  284.  (a).  (a).     Whitg.  199. 

(^)  Gibion'9  Codex,  1005.  (6)  Johnson*s  Canons,  255. 

fl;  Scryp.  Cranm.  39.  and  App.  28. 
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AUGMENTATION'S.  (1) 

I.  Statutes  relating  to  Augmentations,  pp. 68,69. 

2-  Enactments  of  Stat.  I  Sc  2  Gul.  4.  c.  45.,  Stat.  I  &  2  Vict. 

c.  107.  s.  14.,  Stat.  3  &  4  Vict.  c.  113.  s.  76^  Stat.  4  &  5  Vicr. 

c  39.  8. 26.,  Stat.  9  &  10  Vict.  c.  88.  s.  I.,  pp.  69 — 7a 

PnwUm  in  atat.  29  Cor.  2.  e,  8.  Kmiting  amy  amgwumtutum  rtpeaUd — Expkmmg  dcmUt 
tu  to  porticm  oftitket,  ^.  —  Stai,  29  Car.  2.  r.  8.  to  exUnd  to  OMgntemtatuma  bjf  eoUege$ 
.  and  kotpUala  —  The  Mome  ttatmte  to  extend  to  amtpuenioHons  made  6y  apirihial  peraomt, 
eoUeyes,  and  hospitals,  ami  of  amy  kenditatneuts  to  amy  ehureh  or  ^apd  being  in  their 
patronage  —  AU  swck  augmentations  to  be  in  the  form  of  annual  rent  —  Where  here- 
ditaments  are  in  lease,  a  part  of  the  rttervtd  rent  may  he  granted  as  an  augmaUation — 
Where  hereditaments  are  subjeet  to  a  lense  not  reserving  a  rack  rent,  an  augmeniation 
mag  be  granted,  to  take  effect  on  the  determination  of  sueh  lease  —  Boseer  in  smek  eases 
to  defer  the  commencement  of  the  augmentation  upon  renewal  of  the  lease  —  Poteer  to 
apportion  augmentations  on  future  leases  —  Restriction  on  the  exercise  of  tMa  power  of 
apportionment  —  Repeal  of  so  much  of  stat,  29  Car.  2.  c  8.   as  requires  om  express 
continuance  of  the  augmentation  in  new  leases  —  Ecdesiastieal  corporations,  coBeges,  ^ 
holding  impropriate  rectories  or  tithes,  mag  annex  the  same  to  ang  church  or  chapelwidm 
the  parish  in  which  the  rectory  Hes,  or  the  tithes  arise —  ibarer  to  annex  lands,  (fchdi 
by  Aem  to  any  church  or  chapel  under  their  patronage  —  Such  annexations  to  be  sulgeei 
to  prior  leases,  and  the  rents  reserved  upon  the  same,  or  some  portion  thereof,  to  be  deter- 
mined by  the  deed  of  annexation  —  Pronsions  of  stat.  39  jr40  Geo,  3.  c41.  io  extend  ii 
sueh  annexations  in  certain  eases  "^  Certain  powers  to  apply  to  persons  entitled  to  oftcr^ 
note  presentation — Beneficts  exceeding  in  yearly  value  SOOL  not  to  be  raised^  amddH 
others  to  be  limited —  Power  to  determine  the  yearly  value  of  any  hereditaments  for  As 
purposes  ofstaL  1  ^2  GuL  4  c.45 — By  whom  such  powers  uuxy  be  exercised,  smd  intt 
whose  consent.  —  Incumbent  not  to  exercise  them  —  Incundtent  utag  annex  tithes,  jpe.  Ii 
which  he  is  entitled,  arising  out  of  the  limits  of  his  benefice,  to  the  church  or  chapel  of  As 
parish  where  they  arise  —  Power  to  rectors  or  vieart  to  charge  their  rectories  amd  ■<- 
oarages  for  the  benefit  of  chapels  of  ease,  S^.  —  Manner  in  which  consent  to  the  exereim 
ofpowersin  stat.  1  i^2GuL4.  c.  43.  shaU  be  testified  where  patronage  of  benefice  is  in  tkt 
Crown  — .  Where  patron  is  an  incapacitated  person  —  Where  patronage  is  pari  of  At 
possessions  of  the  Duchy  of  Cornwall — Instrwments  to  he  deposited  in  the  registrg  ^tkt 
diocese —  Office  copies  of  instruments  deposited  in  the  registry  to  be  evidence — Fee  to  At 
registrar — Extent  of  the  word  *^ benefice*' — Stat.  ]  jr  2  GuL  A.  c45.  to  apply  to  sM 
heads  of  colleges,  under  whatever  denomination — By  stat,  1  ^2  Viet.  e.  107.  s.  14.  pams(S 
of  stat.  1  ^2GuL  4.  c.  45.  extended  with  respect  to  endowments  of  chapels  qfeonsoKds^ 
chapebies —  Stat.  S  &  4  Vict.  c.  1 1 3.  s.  76.  consent  of  Ecclesiastical  Commissiomers  f«* 
quired  to  augmentations  made  under  stat  29  Car.  2.  e.  S.,  or  stat  1  ^2  GaJL  4.  e.  45.— 
Stat.  4^5  Vict. e.  39.  s.  26.  augmentations  under  stat,  1  ^2^112. 4.  e.  45.  mt^ be  wsads bip 
corporations  sole,  and  building  land  may  be  let  or  sold  for  Aat  purpose —  Stat,  9  Jr  10  fkU  . 
e.  88.  s.  1.  removing  doubts  as  to  certain  assignments  of  ecclesiastical  patromags* 

3.  Summary  of  a  List  of  Benefices  and  Churches,  auombntid 
BY  the  Ecclesiastical  Commissioners  for  England,  made  uip 
to  January  1847,  p.  79. 

4.  District  Churches  or  Chapels,  p.  80. 

District  chapebies  become  benefices  when  augmented  by  Queen  Anne's  bowntg^^Ang  sm^ 
mented  church  or  chapel  having  a  district,  is  to  be  a  perpetual  curacy—  Govemort  tf 
Queen  Anne's  Bounty  may  augment  churches —  Such  augmentation  to  be  smbfeet  tofrv 
visions  ofstaL  59  Geo.  3.  c.  134.  touching  the  assignment  of  districts. 

5.  Form  of  the  Grant  of  an  Augmentation,  under  Stat.  1  ^9 
Gul.  4.  c.  25.  s.  3.,  pp.  80,  81. 

flt^m^Va^  1.  Statutes  relating  to  Augmentations. 

The  follotring  is  a  list  of  the  principal  statutes  which  relate  to  the  tug* 
mentation  of  churches  or  chapels :  — 

(1)  Fids  postf  tit  FkftflT  Fium  amd  Tkimu. 


AUGMENTATIONS. 


Augmentations,  citending  stat  S9  Car.  S.  c.  8.  for  con- 
firmuig  and  perpetuating  augmentations  made  by 
ecclesiastical  persons  to  small  Ticarages  and  curacies, 
and  for  other  purposes  -  -  -  ^ 

Bountj  (Queen   Anne's),  making   more  effectual   and \ 43  Geo.  3.  c.  107, 
enlarging  the  powers  of  the  governors  of      -  "  ^ 

consolidating  the  offices  of  first-fruits,  tenths, 
and  Queen  Anne's  Bounty 


1  &  2  GuL  4.  c.  45. 


45  Geo.  3.  c  84. 
1  &  2  Vict  c.  20. 


Statutes 
eklatinq  to 
a  (jo  menta- 
TIONS. 


Briels  abolished,  and  better  provision  made  for  the  col- 
lection and  application  of  voluntary  contributions  for 
enlarging  and  building  churches  and  chapels 

Building,  repairing,  or  otherwise  providing  of  churches' 
and  chapels,  and  of  houses  for  the  ministers,  and  the 
providing  of  churchyards  and  glebes,  for  promoting 

Amtmded  by  -  - 


lor  building  and  promoting  the  building  ofT^g  q^^  o 
additional  churches  in  populous  parishes 


AmmtAdhy 


BepeaM,  as  to  franking,  by    - 
and  other  provisions  made  by 


9  Geo.  4.  c  43. 


43  Geo  3.  106. 

51  Gea  3.  c.  115. 
52Geo.3.c.l61.s.27. 


I 


E. 


E, 


E.&I. 


c  45. 


59  Geo.  3.  c.  134. 
3  Geo.  4.  c  72. 
5  Geo.  4.  c.  103. 

7  &  8  Geo.  4.  c  72. 
1  &  2  Gul.  4.  c.  38. 
2&S  Gul.  4.  c.  61.        J.E. 

1  &  2  Vict  c.  107. 

2  &  3  Vict  o.  49. 

3  &  4  Vict  c  60. 

8  &  9  Vict,  c  70. 

9  &  10  Vict  c.  88. 
-^  7Gul.4.&l  Victc32.' 

r  Gul. 4.  &  1  Vict  C.S5.  y  U.K. 
I  &  3  Vict  c.  52. 


r  7( 

1     2< 


I. 


E. 


Balding  of  chapels  of  ease  in  Ireland,  making  further  T  7  &  8  Geo.  4.  c.'43. 
provision  for  the,  and  for  making  perpetual  cures      J    6  &  7  Gul.  4.  c.  31. 
Amended  by-  -  -  -2&3  Gul.  4.  c.  67. 

BnUing  eommission  prolonged  for  ten  years      -  -     7  Gul.  4.  &  1  Vict.  c75.  ^ 

^-^A^  h*  r   1  &  2  Vict  c  107. 

Ammdtdhy  -  -  |  2  &  3  Vict.  c.  49. 

Gvpontkms,  enabling  his  majesty  to  grant  new  leases  on  *]  .^  p       <.       ... 
bnner  renU  for  the  augmentoUon  of  ecclesiastical     J ''^  ^®°*  ^"  ®-  '^** 
to  authorise  the  identifying  of  lands  and  other' 
possessions  of   certain   ecclesiastical   and 
collegiate  corporations       -  - 

Dbtriets  to  churches  or  chapels  augmented  by  the  go- ' 
vmors  of  Queen  Anne*s  Bounty,  providing  better 
far  the  assignment  of  -  -  • 

A^itional  provisions  made  by  -  - 

Uovment  of  Portland  chapel,  Oiford  chapel,  and  Wel-1 

bsek  chapel,  in  the  parish  of  St  Mary-le-bone,  Mid-  I  , ,  |-._^  a  ili  n  \  a      e^ 
dloex,  Newborough  church,  Northamptonshire,  and  (  ^*  ^^  ^'  *  ^  ^^-  '*•«•  ^9. 
liioof  a  chapel  on  Sunk  Island,  in  the  Humber         I 
U»,  exempting  from   poor  and  church,  all  churches,!    a  sl  a  r  ^   a        on  -ci 

chspels,  and  other  places  of  religious  worship  j-   »  *  *  Uul.  4.  c.  30.         E. 

Uetj  for  building  new  churches  incorporated    -  -     9  Geo.  4.  c  42.  E. 

RepedUdj  as  to  franking,  by     -  -      7  Gul. 4.  &  1  Vict  c.  32. ' 


2  &  3  GuL  4.  c.  80. 


2  &  3  Vict  c.  49. 
S&4  Vict  C20.&60. 


E. 


.  j.u.1 
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I  ENACTMENTS  OF  Stat.  1  &  2  GuL.  4.  c.  45.,  Stat.  I  &  2  Vict. 
c  107.  a.  14.,  Stat.  3  &  4  Vict.  c.  113.  s.  76.,  Stat.  4  &  5  Vict. 
c.  3a  8.26.,  AND  Stat.  9  &  10  Vict.  c.  38.  s.  1. 

Stat  1  &  2  Gul.  4.  c  45.,  after  reciting  the  enactments  by  stat  29  Car. 
i  c  8.,  that  every  augmentation  granted  to  any  vicar  or  curate,  or 
icnred  by  way  of  increase  of  rent  to  the  lessors,  but  intended  to  be  to  or 
far  the  use  or  benefit  of  any  vicar  or  curate,  by  any  archbishop,  bishop, 
dean,  provost,  dean  and  chapter,  archdeacon,  prebendary,  or  other  eccle- 

F   3 
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or  Stat.  1  &  2 
Gul.  4.  c.  45. • 
&rAT.  1  &  2 
Vicp.  c.  107. 
s.  14.,  Stat. 
3  &  4  Vict. 
c.  113.  s.  76., 
Stat.  4  &  5 
Vicr.c.39.s.26. 
Stat.  9  &  10 
Vict.  c.  88. 8.1. 
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.Kkactmewt^ 
OP  Stat.  1  &  2 
GtL.4.  c.45m 
5Jtat.  1  &  2 
Vict.  r.  107. 
S.M.  &c. 

Stat.  1  &  2 
Gul.  4.  c.  45. 
B.  I. 


Provision  in 
Stat.  29  Car.  2. 
c.  8 ,  limiting 
any  augmen- 
tation repealed. 


Stat.  1   &  2 
Gul.  4.  c.  45. 
n.  3. 

Explaining 
doubts  as  to 
|>ortiun  of 
tithes,  &c. 


Stat  1  &  2 
Gul.  4.  c.  45. 
■.  3. 

Stat  29  Car.  2. 
c.  8.  to  cxti;nd 
to  augmenta- 
tions by  col- 
leges and  hos- 
pitals. 


siastical  corporation,  person  or  persons,  whatsoever,  so  making  the  said 
reservation  out  of  any  rectory  impropriate  or  portion  of  tithes  belonging 
to  any  archbishop,  bishop,  dean,  provost,  dean  and  chapter,  or  other 
ecclesiastical  corporation,  person  or  persons,  should  continue,  as  well 
during  the  continuance  of  the  estate  or  term  upon  which  such  augment- 
ations were  granted  as  aftcn»'ards,  in  whose  hands  soever  the  said  rectories 
or  portions  of  tithes  should  be  or  come ;  and  the  said  vicars  and  curates 
respectively  were  thereby  adjudged  to  be  in  the  actual  possession  thereof 
for  the  use  of  themselves  and  their  successors,  as  well  during  the  continuance 
of  the  term  or  estate  upon  which  such  augmentations  were  granted  as  after- 
wards ;  and  the  vicars  and  curates  should  have  remedy  for  the  same,  either 
by  distress  upon  the  rectories  impropriate  or  portions  of  tithes  charged 
therewith,  or  by  action  of  debt  against  that  person  who  ought  to  have  pud 
the  same,  his  executors  or  administrators ;  but  that  no  future  augmentation 
should  be  confirmed  by  virtue  of  that  act  which  should  exceed  one  moiety 
of  tlie  clear  yearly  value  above  all  reprises  of  the  rectory  impropriate  out  of 
which  the  same  should  be  granted  or  reserved;  and  that  if  any  question  should 
thereafter  arise  concerning  the  validity  of  such  grants,  or  any  other  matter 
or  thing  in  that  act  mentioned  and  contained,  such  favourable  constructioUy 
and  such  remedy,  if  need  be,  should  be  had  and  made  for  the  benefit  of  the 
vicars  and  curates  as  theretofore  had  been  had  and  made  or  might  be  bad 
for  other  charitable  uses  upon  the  statutes  for  charitable  uses,  repeab 
the  recited  provision  by  which  the  amount  of  any  augmentation  is  restricted 
and  limited  to  one  moiety  of  the  clear  yearly  value  above  all  reprises  of  the 
rectory  impropriate  out  of  which  the  same  should  be  granted  and.reservedp 
so  far  as  relates  to  any  future  augmentation  ;  and,  to  meet  donbCs 
that  may  arise  by  rea.son  of  the  mention  of  portion  of  tithes  in  staL  S^ 
Car.  2.  c.  8.,  enacts  that  the  provisions  of  that  act  shall  extend  to  aqr 
augmentation  to  be  made  out  of  the  tithes,  although  the  same  may  not 
be  a  portiun  of  tithes;  and,  further,  that  it  shall  be  lawful,  under  the 
l)ower  given  by  that  act,  to  grant,  reserve,  or  make  payable  any  such 
augmentation  as  aforesaid  to  the  incumbent  of  any  church  or  chapel  within 
the  parish  or  place  in  which  the  rectory  impropriate  shall  lie,  or  in  which 
tiie  tithes  or  portion  of  tithes  shall  arise  (as  the  case  may  be),  whether  lueh 
incumbent  shall  be  a  vicar  or  curate,  or  otherwise ;  but  that  no  fuek 
augmentation  shall  be  made  payable  to  any  other  person. 

And  it  further  enacts  that  in  every  case  in  which  any  augmentation  ihiD 
he  granted,  reserved,  or  made  payable  to  the  incumbent  of  any  church  or 
chapel,  or  reserved  by  way  of  increase  of  rent  to  the  lessors,  but  intended 
to  be  to  or  for  the  use  or  benefit  of  any  incumbent,  by  the  master  and  M- 
lows  of  any  college  (1),  or  the  master  or  guardian  of  any  hospital,  so  makiog 
such  grant  or  reservation  out  of  any  rectory  impropriate,   or  tithes  or 
portion  of  tithes  belonging  to  the  master  and  fellows  of  such  college,  or 
the  master  or  guardian  of  such  hospital,  all  the  recited  provisions,  exoqt 
the  provision  repealed,  shall  apply  to  such  case  in  the  same  manner  H 
if  the  same  provisions,  except  as  aforesaid  (with  such  alterations  tbcreia 
as  the  difference   between   the   cases  would  require)^  were  expressly  v^ 
enacted  with  reference  thereto  ;  but  that  every  such  augmentation  shall  be 
made  to  the  incumbent  of  some  church  or  chapel  within  the  parish  or  phm 

W)   Vide  5,  20., post,  77. 
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In  mhiA  tlie  rectory  impropriate  shall  lie,  or  in  which  the  tithes  or  portion 
of  titlies  s  Wl  arise ; 

And  llia,t  in  every  ease  In  which  any  augmcntatiort  shall  he  granted, 

Wi8r»<idi  or  made  payable  to  the  incumbent  ut'  any  church  or  ehaptil  being 

ii  thm  |Miiraiagt(l)  of  the  grantor  or  grantors,  or  lessor  or  lessors,  or  be 

mervtfd  by  way  of  increase  of  rent  to  the  lessor  or  lessors,  but  intended 

l9  tw  to  or  for  the  u&e  or  benefit  of  any  such  incumbent  by  any  archbishop, 

lilAoi^  4mXh  dean  and  chapter,  archdeacon,  prebendary,  or  other  eccLesias- 

lieri  corpanUion»  person  or  persons  whatsoever^,  or  the  master  and  fellows 

of  any  eoitcge(2),  or  the  master  or  guardian  of  any  hospital,  so  making  the 

■id  graut  or  reservation  out  of  any   lands,    leuementt«^   or    other   here- 

dHtmtnte  bdoDgiog  to  such  archbishops  bishop,  dean,   dean  and  chapter, 

mAAtmcoUr  prebendaryi   or  other   ecclesiastical    corporation,   person   or 

fmvam  whalsoever,   or  the  master  and  fellows  of  such  college,  or  the 

Wlir  or  guardian  of  such  hospital,  all  the  recited  provisions  (except  the 

pmrdon  repealed)  shall  apply  to  such  case  iu  the  same  manner  as  if  the 

mmm  proTtsions,  estcept  as  aforesaid  (with  such  alterations  therein  as  the 

diAtfence  between  the  cases  would  require)  were  expressly  re-enacted  with 

nfamee  Ihereto: 

Bvl  it  provides  that  every  augmentation  to  be  granted,  reserved,  or  made 

pribie,  eitbcr  under  the  power  given  by  stat  29  Car.  2.  c,  8.,  or  under 

aikcrof  the  powers  contained  in  this  act,  shall  be  in  the  form  of  an  annual 

a«lt  wd  thai  those   provisions   shall    not   apply   to   any  other    kind  of 

MpiiUliiMmi ;  and  enacts  that  where  any  such  rectory  impropriate,  or  tithes, 

Vforlioii  of  tithes,  or  any  such  lands,  tenements^  or  other  hereditaments  as 

■CnoMtd,  shall  respectively  be  .subject  to  any  lease  on  which  an  annua]  rent 

Ml  \m  reserved  or  be  payable  to  the  person  or  persons  or  body  politic 

■Ufeg  the  angmentation,  it  shall  be  lawful  during  the  continuance  of  such 

\Mm  to  eSDercise  the  power  given  by  staL  29  Car.  2  c-  8.»  or  either  of  the 

pwus  ooiitaloed  in  this  act,  by  granting  to  the  incumbent  of  the  benefice 

iBtBDded  to  be  augmented  a  part  of  the  rent  which  shall  be  so  reserved  or 

mdt  payable  as  aforesaid,  and  then  and  m  every  such  case  the  same 

pMniita  shall  for  ever,  as  well  after  the  determination  of  such  lease  as 

Mi^lhe  coatiDuance  thereof,  be  chargeable  to  i«ueh  incumbent  and  hb 

^metman^  with  tiie  augmentation  which  shall  liave  been  so  granted  to  him 

ttafoicaaad;  and  from  and  after  such  time  as  notice  of  such  grant  sball 

h  pwen  to  the  person  or  persons  entitled  in  possession  under  the  said 

kiM^aBd  Iheooeforth  during  the  continuance  of  the  same,  such  incumbent 

Wi  Itk  juooceflorii  shall  have  all  the  same  powt^rs  for  enforcing  payment  of 

mdk  aogBieBtation,  as  the  person  or  persons  or  body  politic  by  whom  the 

ii|Miiilili<Mi  shall  have  been  granted,  might  have  had  in  that  behalf  in  case 

IS  gnuit  of  the  same  had  been  made ;  and  after  the  determination  of  the 

■id  kmm  the  sud  ineunibent  and  his  successors  shall  have  such  remedy  for 

fiferciag  payioeDt  of  such  augmentation  as  aforesaid  as  is  provided  by 

mu  Sd  Car.  %  c.  8.  with  respect  to  augmentations  granted*  reserved,  or 

aadr  pajable   under   the  authority   of  that   act :   and   that   where  any 

•Mh  reeiorf  iiitpropnate>   or  tithes^   or  portion   of  tithes,   lands,   tcne- 

HHli^  or  other  hereditaments   as    aforesaid,'  shall   be   subject   to    any 


Enactments 
OK  Stat.  1  &  2 
GriL,  4.   c.  45., 
StAT.  1  &  5 
\'i('T,  c.  107. 


Stat.  1  &  2 
GuL  4.  c.  45. 

Stat.  29  Car.  2» 
c,  8.  to  extend 
to  auj^enta- 
iionis  made  by 
spiritual 
pcnionM,.  col- 
leges^ and  hos- 
pitals, out  of 
any  bcredita- 
mi?nts  to  any 
church  or 
clmpel,  being  in 
tbtiir  palron- 
age. 


Stat]  &3 
GuL  4.  e.  45. 
s.  5. 

All  sucb  aug- 
mentations ta 
be  ill  t!ie  forrri 
of  annual  rent. 

Stat.  1  &  *i 
Gul.  4.  c  45. 
s.  ft. 

\Mwre  here- 
diLiments  are 
in  ^QOBVt  n  pait 
uf  the  reserved 
rent  may  be 
granted  as  an 
augmentation. 


Stat.  J   &  2 
Gul.  4.  c  45, 

f.  7. 
Wliert'  here* 


(I)  r,dt%,  U.,JM>#I,  74. 
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Ekactments  lease  for  any  term  not  exceeding  twenty-one  years  or  three  lives,  or  (in 

Gvu^  c.  45.,  '^®  ^^^^  ^*  ^^^^  houses  as  under  stat  1*  Eliz.  c.  11.,  may  lawfully  be 

Stat.  1  &  2  leased  for  forty  years)  not  exceeding  forty  years,  on  which  the  most  im- 

^*14  &c^^  proved  rent  at  the  time  of  making  the  same  shall  not  have  been  reserved, 

'- it  shall  be  lawful  at  any  time  during  the  continuance  of  such  lease  to 

ditaments  are  exercise  the  power  given  by  stat.  29  Car.  2.  c.  8.,  or  either  of  the  powers  con- 
TelMTnot^re^  tained  in  this  statute,  by  granting  out  of  the  said  premises  an  augmentation, 
Krving  a  rack  to  take  effect  in  possession  after  the  expiration,  surrender,  or  other  de- 
rent,  an  aug-  tennination  of  such  lease,  and  then  and  in  every  such  case  the  said  premises 
be  granted,  to  shall,  from  and  after  the  expiration,  surrender,  or  other  determination  of 
take  effect  on  such  lease,  and  for  ever  thereafter,  be  chargeable  with  the  said  aug- 
natiOT  oTsuch  "dentation ;  and  the  provisions  of  stat.  29  Car.  2.  c.  8.  and  of  this  act 
lease.  respectively  shall  in  all  respects  apply  to  every  augmentation  which  shall 
be  so  granted  in  the  same  manner  as  in  other  cases  of  augmentations  to  be 
granted  under  the  powers  of  stat.  29  Car.  2.  c.  8.,  or  this  act : 
Sut.  1  &  2  And  that  in  any  case  in  which  an  augmentation  shall  have  been  granted 
^  ^  *  '  ^'  to  take  effect  in  possession  after  the  expiration,  surrender,  or  other  determi- 
Power  in  Ruch  nation  of  any  lease  in  the  manner  authorii^ed  by  the  last  clause,  and  a 

cases  to  defer      renewal  of  such  lease  shall  take  place  before  the  expiration  thereof,  it  shall 
tbe  commenoe-  ^  * 

mentofthc        be  lawful  in  and  by  the  renewed  lease  to  defer  the  time  from  which  such 
augmentation     augmentation  is  to  take  effect  in  possession  as  aforesaid  until  any  time  to  be 
ofthe'uasi,*       therein  specified  in  that  behalf;  but  that  the  time  to  which  the  augment- 
ation shall  be  so  deferred  shall  be  some  time  not  exceeding  twenty-one 
years,  or  (in  the  case  of  such  houses  as  by  stat.  14  Eliz.  ell.  may  law- 
fully be  leased  for  forty  years)  not  exceeding  forty  years,  to  be  respectively 
computed  from  the  commencement  of  the  lease  during  which  the  augment- 
ation shall  have  been  granted : 
Stat.  1  &  2  And  that  where  any  such  augmentation  shall  have  become  chargeable 

GuL  4.  c.  45.     untier  stat.  'J9  Car.  2.  c.  8.,  or  this  act,  upon  any  rectory  impropriate,  tithes^ 
Power  to  ap-      portion  of  tithes,  lands,  tenements,  or  other  hereditaments,  if  any  lease  shall 
portion  aug-       afterwards  be  granted  of  any  part  of  the  same  premises  separately  from  the 
future  leases.'      ^^^^  thereof,  then  and  in  every  such  case,  and  from  time  to  time  so  often  a»' 
ttie  same  shall  happen,  the  person  or  persons  granting  such  lease  may  pro- 
vide and  agree  that  any  pan  of  such  augmentation  shall  during  such  lease 
be  paid  out  of  such  part  of  the  hereditaments  previously  charged  there* 
with  us  shall  be  comprised  in  such  lease,  and  then  and  in  such  case,  and 
thenceforth  during  the  lease  so  to  be  made  as  aforesaid,  no  further  or 
other  part  of  the  augmentation  shall  be  charged  on  the  premises  com- 
prised in  such  lease  than  such  part  of  the  augmentation  as  shall  be  so 
Rentrictton  on   agreed  to  be  paid  out  of  the  same :  but  that  in  every  such  case  the  heredi- 

the  exercise  of    tuineiits  wiiich  shall  be  leased  in  severalty  as  aforesaid  shall  be  a  competent 

the  uower  dt 

apportionment   security  for  such  part  of  the  augmentation  as  shall  be  agreed  to  be  paid 

out  of  the  same,  and  the  remainder  of  the  hereditaments  originally  charged 

Stat.  1  &  2  ^  itii  tlie  augmentation  shall  be  a  competent  security  for  the  residue  thereof: 

a.  la  ^  ^  ^^         "^"^  ^^^"»  ^^^^  reciting  the  enactment  by  stat.  29  Car.  2.  c.  8.,  that  *•  if  upon 

Kepeal  of  so  the  surrender,  expiration,  or  other  determination  of  any  lease  wherein  such 

29Caj^^e!  augmentation  had  been  or  should  be  granted,  any  new  lease  of  the  premisei, 

R.  as  requires  or  any  part  thereof,  should  thereafter  be  made  without  express  coDtinuanoe 

an  express  con-  ^f  ^he  said  augmentation,  ever}'  such  new  lease  should  be  atteriv  Toid," 

tinuancc  of  the    .  ....  «  i^^  «  . 

augmentation     1^  repeals  such  provision  50  iar  as  relates  to  any  future  augmentation, 
in  ncir  leasvk. 


AUG^IENTATIONS. 


73 


Tht  Mme  statute  empowers  any  archbishop,  bishop,  dean,  dean  aoil  chapter, 

arebdMeoOt  pf€beiidary%  or  other  ecclesiastical  corpnration»  or  person  or  per- 

•oM^ar  the  mai^ter  and  fellows  of  any  college  (]  ),  or  the  master  or  guardian  of 

■nj  baspttaU  beingt  in  hi.s  or  their  corporate  capacity,  the  owner  or  owners  of 

any  rectory  impropriate^  or  of  any  tithes,  or  portion  of  tithe?,  arit^ing  in  any 

fMtealar  parish  or  place,  by  a  deeU  duly  executed,  to  annex  such  rectory 

la|WO|iriaie,  or  tithes,  or  portion  of  tithes  as  aforesaid,   or  any  lands  or 

rtthai  beiDg  part  or  parcel  thereof  ^ith  the  appurtenances,  unto  any  church 

ordMpej  within  the  parish  or  place  m  which  the  rectory  impropriate  shall 

feiOr  in  wliich  tiie  tithes  or  porrion  of  tithes  shall  arise^  to  the  intent  and  in 

tlm  Uie  same  may  be  held  and  enjoyed  by  the  incumbent  for  the  tinte 

of  Kuch  church  or  chapel ; 

And   it   likewise   empowers   any  archbishop,   bishop,   dean,   dean   and 

ftfchdeftcon,   prebendary,   or  other  ecclesiajstical   corporation,   or 

or  peTBona,  or  the  master  and  fellows  of  any  col  lege  {2j,  or  the  master 

or  gnartiiiui  of  any  hospital,  being,  in  his  or  their  corporate  capacity,  the 

or  owners  of  any  lands,  tenement,  or  other  hereditaments  what- 

and  also  being  in  his  or  their  corporate  capacity  the  patron   or 

pilrims  of  any*  diurch  or  chapel,  by  a  deed  duly  executed,  to  annex  such 

Inriii  leaeiueots^  or  other  hereditaments,  with  the  appurtenances,  unto  such 

ctoek  or  ehapeU  to  the  intent  and  in  order  that  the  same  preniises  may  be 

Udind  cDjoyed  by  the  incumbent  for  the  time  being  thereof: 

Built  provide*  that  in  any  case  in  which  any  rcctoiT  impropriate,  tithes, 
IT  portion  of  tithes,  lands,  tenements,  or  other  hereditaments,  shall  be 
mesed  lo  aoj  church  or  chapel,  pursuant  to  either  of  the  powers  in  the 
act,  tht  ftoaexaiion  thereof  shall  be  subject  and  without  prejudice  to  any 
lax  Of  IfSseB  which  previously  to  such  annexation  may  have  been  made  or 
puled  of  tbc  same  premises  or  any  part  thereof ;  and  that  in  every  such 
CiK  inj  rent  or  rents  which  may  have  been  reserved  in  respect  of 
lb  pmiiiseii  in  and  by  such  lease  or  leases^  or  (in  case  any  oilier  heredi- 
tolMBti  fthall  have  been  also  comprised  in  such  lease  or  leases)  some  propor- 
tioaal  part  of  such  rent  or  rents,  such  proportional  part  to  be  fixed  and 
lirtiTmined  in  and  by  the  instrument  by  which  the  annexation  shall  be 
■aJ^  shall  during  the  continuance  of  such  lease  or  leases  be  payable  to 
tb  ioeinnbent  for  the  time  being  of  the  church  or  chapel  to  which  the 
fmabis  shall  be  annexed  as  aforesaid ;  and  accordingly  such  incumbent 
fftr  the  time  being  shall,  during  the  continuance  of  such  lease  or  leases^ 
kirr  all  the  same  powers  for  enforcing  payment  of  the  same  rent  or  reots^ 
vof  mch  proportional  part  thereof  as  aforesaid,  as  the  person  or  persons, 
w  body  politic  by  whom  the  annexation  shall  have  been  made»  might  have 
ImI  to  that  tiehalf  in  case  the  premises  had  not  been  annexed  : 

that  where  any  rectory  Impropriate^  tithes,  or  portion  of  tithes,  lands, 
or  other  hereditamenLs  which  shall  be  annexed  to  any  church 
ar  dM]>d  under  either  of  the  powers  in  that  behalf  contained  in  this  act, 
ar  aoy  jiart  thereof^  shall  have  been  anciently  or  accustomably  demised 
other  hereditaments  in  one  lease,  under  one  rent,  or  divers  rents 
OQt  of  the  whole^  and  after  such  annexation  such  other  heredita- 
as  aforesaid,  or  any  part  thereof,  shall  be  demised  by  a  separate  lease 
all  the  provisions  of  stat*  39  &  40  Geo.  3.  c  41.  shall  apply  and 


Ekactmknts 
or  Stat.  1  &  :2 
GuL.  4*   c.  45, 
Stat.  I  &  2 
VtcT.  c.  107. 
&.  14.  &e. 

Stat.  1  &  2 
Gal  4,  c.  45. 

s,  11. 

Rcclcsinstieal 
eurpuratioits 
colleges,  &Cm 
holding  impro- 
priate rectories 
or  tithe's,  may 
an  111^  It  the  same 
to  any  cliurch 
ur  chapel  witli- 
in  the  parish  in 
which  the  rec- 
tory lies,  or 
tbe  tithes  arisG. 

Stit  I   &  2 
GuU  4.  c  45m 

l^ower  to 

anneit  la  [ids, 
5fc.,  held  by 
theiti  lo  any 
church  or  cha* 
pel  under  their 
patron  fligie. 

Slat,  1   &  2 
Gwh  4.  c,  45. 

*.  13. 

Such  annex- 
ation-s  to  be 
subject  to  prior 
leases  and  the 
re<its  re  scribed 
upon  ihc  same, 
or  some  por- 
tion thereof^ 
to  ho  deter- 
mined by  the 
deed  of 
amiexatioii. 


SUt,  1  k  2 
GuL  4.  c.  45, 

s.  14. 

Provisions  of 
Stat,  39  &  40 
Geo.  3.  c.  41. 
to  extend  lo 
such  annexa- 
tions in  certain 


(T)  rS<fci.29.,f»if, 
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KvACTMEXTs  take  effect  in  the  same  manDcr  as  if  the  premises  which  shall  be  so  annexed 

c^cL.  -I.*  c\  4X  ^  aforesaid  had  been  retained  in  the  possession  or  occupation  of  the  person 

St«t.  1-  &  *j  or  persons  by  whom  such  lease  or  leases  as  aforesaid  shall  be  made. 
k.*i4   &  ^*^'  ^"^'*  ^^  ^^^^  powers  contained  in  the  act  as  are  restricted  to  cases 

in  which  the  corporation  or  person  by  whom  the  same  may  be  exercised 

Stat.  1  &  2  gij2^]i  1^^  ^^Q  patron  of  the  benefice  which  it  shall  be  intended  or  desired 

Villi.  4.  c.  45, 

s.  15.  to  augment,  apply  to  and  may  be  exercised  in  cases  in  which  such  cor- 

Ceruin  powers  poration  or  person  shall  be  entitled  only  to  the  alternate  right  of  presen- 

perwn!  entitled    ^^»0°  *<>  »"ch  benefice. 

to  alternate  It  provides,  however,  that  the  power  given  by  stat.  29  Car.  2.  c.  8.  shall 

preseutation.  ^^^  jj^j.  gj^j^jj  ^^^  q£  ^j^^  powers  Contained  in  this  act,  in  any  case,  be  ex- 
Gul  4  c  45  crcised  "  so  as  to  augment  in  value  any  bencfice(l )  whatsoever^  which  at  the 
8.  16.  time  of  the  exercise  of  the  power  shall  exceed  in  clear  annual  value  the 

Benefices  ex-  ^^^  ^f  ^QOl^  or  SO  as  to  raise  the  clear  annual  value  of  any  benefice  to  any 
yearly  value  greater  amount  than  such  sum  of  350/.  or  300/.,  not  taking  account  of 
300/.  not  to  be    surplice  fees  : "  (2) 

others  to  be  ^^  ^'^^  provides  that  in  ever}'  case  in  which  it  shall  be  desired,  upon  the  ex« 

limited.  ereise  of  any  of  the  said  powers,  to  ascertain  for  the  purposes  of  the  act  the 

Stat  I  &  3        clear  yearly  value  of  any  benefice,  or  of  any  rectory  impropriate,  tithes,  or  por^ 
Gu^  4.  G.  45.     ^JQQ  ^f  tithes,  lands,  tenements,  or  other  hereditaments,  it  shall  be  lawful  for 
Power  to  de-      the  archbishop  or  bishop  of  the  diocese  within  which  the  benefice  to  be  aug- 
tcrininc  the        mented  shall  be  situate,  or  where  the  same  shall  be  situate  within  a 'peculiar 
any  lieredita-  '  jurisdiction  belonging  to  any  archbishop  or  bishop,  then  for  the  archbishop 
ments  for  the      or  bishop  to  whom  such  peculiar  jurisdiction  shall  belong,  to  cause  such 
■titT&  2         clear  yearly  value  to  be  determined  and  ascertained  by  any  two  persons 
Gul  4.  c.  45.     whom  he  shall  appoint  for  that  purpose,  by  writing  under  his  hand  (which 
writing  is  to  be  afterwards  annexed  to  the  instrument  by  which  the  power 
shall  be  exercised),  and  a  certificate  of  such  clear,  yearly  value,  written  or 
endorsed  on  the  instrument  by  which  the  power  shall  be  ezercisedy  and 
signed  by  such  persons  as  aforesaid,  shall  be  conclusive  evidence  of  such 
clear  yearly  value  as  aforesaid  : 
Sut  1  &  2  ^^^  ^^^^  ^"  every  case  in  which  the  power  given  by  stat.  29  Car.  2L 

Gul.  4.  G.  45.  c.  8.,  or  any  of  the  powers  contained  in  this  act  (other  than  and  except  the 
liv  whom  such  P^^®^  "^  deferring  the  time  at  which  an  augmentation  is  to  take  effect  im 
powers  may  be  possession)  shall  be  exercised  by  any  bishop,  dean,  archdeacon,  or  preben- 
***^h*^"if*  *"*^  ^^^'j  or  by  the  master  or  guardian  of  any  hospital,  the  same  shall  be  so 
consent  exercised  in  the  case  of  a  bishop,  with  the  consent  (3)  of  the  archbishop  of 

the  province,  or  in  the  case  of  a  dean  with  the  consent  of  the  dean  and 
chapter,  or  in  the  case  of  an  archdeacon  or  prebendary  with  the  consent 
of  the  archbishop  or  bishop  to  whose  jurisdiction  or  control  they  shall  be 
respectively  subject,  or  in  the  case  of  the  master  or  guardian  of  a  hospitsi 
with  the  consent  of  the  patron  or  patrons,  visitor  or  \isitors  (if  aoj),  of 
such  hospital,  such  consent  as  aforesaid  to  be  testified  by  the  said  arch- 
bishop, dean  and  chapter,  bishop,  or  patron  or  patrons,  visitor  or  visitoi% 
(as  the  case  may  require)  executing  the  instrument  by  which  the  power 
shall  be  exercised : 

(1)  Vide  s.  28.,  pott,  77.  (3)  As  to  the  cases  in  which  the 

(2)  There  is  manifestly  an  error  in  the      of  the  ecclesiastical  commiaionen  is 
vording  of  thii  clause,  and  it  cannot  be      tary,  videpo$t,  77,  78. 
doubted  that  the  first-mentioned  300/.  was 
intended  to  be  350L 
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of  SQch  power  to  be  testified  in  the  following  manner ;  (that  is  to  say,)  the  EyAcTMxvTs 

instrument  by  which  the  power  shall  be  exercised  shall  be  executed  by  the  y^cr.  c^i07. 

Duke  of  Cornwall  for  the  time  being,  if  of  full  age;  but  if  such  benefice  shall  s.  14. 

be  within  the  patronage  of  the  crown  in  right  of  the  duchy  of  Cornwall,  ^^'^'  ^** 

neh  instrument  shall  be  executed  by  the  same  person  of  persons  who  is  or  ^  76.  &c. 

are  by  the  act  authorised  to  testify  the  consent  of  the  crown  to  the  exercise 

of  any  power  given  by  the  act  in  respect  of  any  benefice  in  the  patronage  of  ^^***®  ^^^^y  ^^ 
the  crown  ;  and  the  execution  of  such  instrument  by  such  person  or  persons 
ii  to  be  deemed  and  taken,  for  the  purposes  of  the  act,  to  be  an  execution 
bj  the  patron  of  the  benefice* 

Id  every  case  in  which  the  power  given  by  stat.  29  Car.  2.  c.  8.,  or  Stat.  i&2GuL 

uy  of  the  powers  in  this  act  contained,  shall  be  exercised,  the  instrument  in^JtVumente  to 

bf  which  the  same  shall  be  so  exercised  must,  within  two  calendar  months  be  deposited  in 

after  the  date  of  the  same,  be  deposited  in  the  registry  of  the  diocese  within  ^^  JJ^***^  ^ 
wkich  the  benefice  augmented  or  otherwise  benefited  shall  be  locally  situate; 
or  where  the  same  shall  be  situate  within  a  peculiar  jurisdiction  belonging 
to  any  archbishop  or  bishop,  then  in  the  registry  of  such  peculiar  juris- 

and   an   office  copy  of  any  instrument  which   under  the  pro-  Sut.l&sGul. 

\  of  the  act  shall  be  deposited  in  any  such  registry  (such  office  copy  1:i'  ^^'  ''.^'' - 

beiDg  certified  by  the  registrar  or  his  deputy),  is  to  be  allowed  as  evidence  instruments 

tWreof  in  all  courts  and  places,  and  every  person  is  entitled  to  require  <lcpo!iited  in 

aoj  ouch  ofiice  copy,  and  is  also  to  be  allowed  at  all  usual  and  proper  times  (^  cTiden^ 

Id  learch  for  and  inspect  any  instrument  which  shall  be  so  deposited,  and  pee  to  the 

tW  registrar  is  entitled  to  the  sum  of  five  shillings  and  no  more  for  de-  registrar, 
pooiting  any  such  instrument,  and  to  the  sum  of  one  shilling  and  no  more 
tsr  allowing  any  such  search  or  inspection,  and  to  the  sum  of  sixpence  and 
10  more  (besides  stamp  duty)  for  every  law  folio  of  seventy-two  words  in 
nr  office  copy  to  be  made  and  to  be  certified  as  aforesaid. 

The  word  "benefice"  in   this  act   is  to  be   construed  and    taken  to  Stat.i&2GuI. 

eonprehend  rectories,  vicarages,  donatives,  perpetual  curacies,  parochial  4^c.45.  s.28. 

and  consolidated  chapelries,  district  parishes  and  district  chapelries,  and  word** bene. 

chnrehes  and  chapels  having  a  district  assigned  thereto  :  and  the  powers  by  fice." 

tbe  act  given  to  the  master  and  fellows  of  any  college  apply  to  cases  in  ^^t.  1  &  2 

wkich  the  head  of  the  college  shall  be  called  the  warden,  dean,  provost,  s.  29    '  ^ 

prerident,  rector,  or  principal  thereof,  or  shall  be  called  by  any  other  de-  To  apply  to  all 

tombation;  and  such  powers  extend  to  every  college  and  hall  in  the  j»«^a<l»  of  col- 

'  "^  leges,  under 

HDiversities  of  Oxford  and  Cambridge,  and  to  the  colleges  of  Eton  and  whatever  dc- 

Winchester.  nomination. 

By  Stat.  1  &  2  Vict  c.  107.  s.  14.,  in  all  cases  in  which  any  contiguous  Sutl&2Viet. 

parti  of  several  parishes  may  have  been  or  shall  htTcaftor  be  united  into  a  %}^^'*'  ^^'   - 

,,.:,..%,,,..,  .         ,    ,.      .  The  powers  of 

wparate  and  distmct  district  for  all  ecclesiastical  purposes,  and  such  district  sut.  1  &  2  Gul. 

ii  constituted  a  consolidated  chapelrj-,  the  rectors  or  vicars  can  exercise  ^-  ^  ^^«  f*- 
iMpectively  the  same  powers  and  authorities  for  annexing  to  any  such  respect  to  en- 
consolidated   chapelry  any  part  of  the  tithes  or  other  annual   revenues  dowments  to 
belonging  to  their  rectories  or  vicarages  respectively,  as  arc  by  stat.  1  &  2  g^'S^llj^ S^" 
GoL  4w  c.  4j.  given  to  rectors  and  vicars  for  the  augmentation  of  chapels  pdries. 
of  eaie  and  the  otlier  chapels  and  churches  therein  specified. 

But  stat  S  A  4e  Vict  c.  113.  s.  76.  rendcf^  future  augmentations  under  Sut.3&4Vtet 

itat  29  Car.  2.  c  8.,  or  stat  1  &  2  Gul.  4.  c.  45.,  by  any  bishop  or  by  any  C;  1 13.  s.  76.  . 

e^»ter  whose  revenues  are  affected  by  stat.  1  &  2  Gul.  4.  c.  45.,  or  stat  ecckdastkal 
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Ekactmints 
OP  Stat.  I  &  2 
Gnu  4.  r.  45., 
Stat.  1  &  2 
Vict.  c.  107. 
s.  14.  &c. 


Sut  1  &2 

Gut.  4.  c.  45. 

«.  23. 

Exception  to 

the  preceding 

power. 

58  Geo.  3.  c.  35. 


Sut.  1  &  2 
GuL  4.  c.  45. 
S.23. 

Mmnner  in 
which  consent 
to  the  exercise 
of  powers  in 
Stat  1  &  2 
Gul.  4.  c.  45. 
shall  be  tes- 
tified, where 
patronage  of 
benefice  is  in 
the  crown. 


Stat.  1  &  2 
GuL  4.  c  45. 
■.  24. 

Where  patron 
is  an  incapaci- 
tated person. 


Statl&2Gul. 
4.  c  45.  s.  25. 
Where  patron- 
age is  part  of 
the  ponestions 


specified  and  given  by  the  deed  by  M^hich  the  grant  shall  be  made :  Provided 
that  every  such  grant  and  annexation  shall  be  made  with  the  consent  of  the 
archbishop  or  bishop  of  the  diocese  within  which  the  rectory  or  vicarage 
shall  be  situate,  (or  if  the  rectory  or  vicarage  shall  be  situate  within  a  pe- 
culiar jurisdiction  belonging  to  any  archbishop  or  bishop,  then  with  the 
consent  of  the  archbishop  or  bishop  to  whom  such  peculiar  jurisdiction 
shall  belong),  and  also  with  the  consent  of  the  patron  or  patrons  of  the 
rectory  or  vicarage,  such  consent  to  be  testified  by  the  said  archbishop  or 
bishop  and  the  said  patron  or  patrons  respectively  executing  the  instrument 
by  which  the  annexation  or  grant  shall  be  made : 

But,  after  reciting  that  by  stat.  58 Geo.  3.  c.  45.  provision  was  made,  under 
certain  restrictions,  for  enabling  any  parish  to  be  divided  into  two  or  more 
distinct  parishes,  and  for  apportioning  in  such  cases  the  glebe  lands,  tithes, 
moduses,  or  other  endowments  between  the  respective  divisions  ;  and  that 
it  was  thereby  provided  with  respect  to  every  such  case,  that  during  the  in* 
cumbency  of  the  existing  incumbent  of  the  parish,  every  new  church  intended 
as  the  parish  church  of  any  division  intended  to  become  a  distinct  parish 
should  remain  a  chapel  of  ease,  it  provides  that  the  power  last  thereinbefore 
contained  shall  not  be  exercised  for  the  purpose  of  making  an  annexation  or 
grant  to  any  chapel  of  ease  situate  within  any  division  which,  under  the 
provisions  of  the  last-recited  act,  shall  be  intended  to  become  a  distinct 
parish. 

When  the  consent  of  the  patron  of  any  benefice  shall  be  required  to  the 
exercise  of  any  power  given  by  the  act,  and  the  patronage  of  such  benefice 
shall  be  in  the  crown,  the  act  requires  the  consent  of  the  crown  to  the  exercise 
of  such  power  to  be  testified  in  the  manner  hereinafter  mentioned ;  (that  is  to 
say,)  if  such  benefice  shall  be  above  the  yearly  value  of  twenty  pounds  in 
the  king*s  books,  the  instrument  by  which  the  power  shall  be  exercised  shall 
be  executed  by  the  lord  high  treasurer  or  first  lord  commissioner  of  the 
treasury  for  the  time  being ;  and  if  such  benefice  shall  not  exceed  the  yearly 
value  of  twenty  pounds  in  the  king's  books,  such  instrument  shall  be  exe- 
cuted by  the  lord  high  chancellor,  lord  keeper,  or  lords  commissioners  of 
the  great  seal  for  the  time  being ;  and  if  such  benefice  shall  be  within  the 
patronage  of  the  crown  in  right  of  the  duchy  of  Lancaster,  such  instrument 
shall  be  executed  by  the  chancellor  of  the  said  duchy  for  the  time  being; 
and  the  execution  of  such  instrument  by  such  person  or  persons  is  to  be 
deemed  and  taken,  for  the  purposes  of  this  act,  to  be  an  execution  by  the 
patron  of  the  benefice. 

Where  the  consent  of  the  patron  of  any  benefice  shall  be  required  to 
the  exercise  of  any  power  given  by  the  act,  and  the  patron  of  such  bene- 
fice shall  be  a  minor,  idiot,  lunatic,  or  feme  covert,  the  act  empowers  the 
guardian  or  guardians,  committee  or  committees,  or  husband  of  such  patron 
(but  in  case  of  a  feme  covert  ii-ith  her  consent  in  writing),  to  execute  the 
instrument  by  which  such  power  shall  be  exercised,  in  testimony  of  the  con* 
sent  of  such  patron ;  and  such  execution  is,  for  the  purposes  of  the  act,  to 
be  deemed  and  taken  to  be  an  execution  by  the  patron  of  the  benefice. 

When  the  consent  of  the  patron  of  any  benefice  shall  be  required  to  the  ez* 
ercise  of  any  power  given  by  the  act,  and  the  advowson  and  right  of  patronage 
of  such  benefice  shall  be  part  of  the  possessions  of  the  duchy  of  ComwaUt 
the  act  requires  the  consent  of  the  patron  of  such  benefice  to  the  exerdae 
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3b  SuMSf  ART  OF  Benefices  akd  Churches  augmented  by  the  Eccle- 
1IA8TICAL  Commissioners  for  England,  made  up  to  January  1. 
18+7. 


.  £17,373 


Number  of  Annoal 

Liring*.     AagmeQtatioac. 
Schedule  A.     UneoDditional  Grants : — 

1.  PopuUtioii  SOOO  and  ap wards.     Income  raised  1  ..^ 

to  £150 J  -  269 

3.  -            1000                   -             -             £120  .  101         -         4698 
a.           -              500             .      -             -                 100  -  86         -         3690 

4.  -  Mow  500                   -             -                  80  -  61         .         1489 


Total  UncooditioDal  Grants 
Bi     Conditional  Grants  to  meet  Bene&ctions.     In- 
come   below    £200,    without    reference    to 
Amount  of  Population         ... 
C    Local  Claims  upon  Tithes,  &c  vested  in  the^ 

Commissioners         »  .  - 

D.     Compensation  to  Incumbents  for  Loss  of  Fees' 

surrendered  to  new  Churdies  ••  -J 

Deduct  Livings  included  in  more  than  One  Schedule 
Total  Number  of  Livings 


Total  of  Commisaioners'  Grants  in  respect  of  Common  Fund  -  .  £31,681 

Add  the  Bcnefiictions  in  respect  of  which  the  Grants  in  Schedule  B. 
warenade^  via. 

Interest  of  Cash  paid  by  Conmiissioners    ...  884 


SiTMKAKr   OP 

Bknxficks  and 
Churchcs 

AUGKKNTIO   BT 
THK  ECCLKSIAS* 
TICAL    COXHIS- 
SIOKKRS    FOa 
£  NO  U4ND, 
MADE    Ur   TO 
JAMVAaV    1. 

1847. 


517 

-      27,250 

61 

1517 

50 

2611 

19 

303 

647 

31 

616 

Total  paid  by  Commissioners  -  -  -  -  -  - ,  £32,565 

Estimated  Annual  Value  of  Houses,  Land,  &c.  secured  to 

Livings  ......         io38 

Total  actual  Amount  of  permanent  Annual  Augmentations  to  the  Clergy  -  £33,603 


GtHcrat  Results  of  the  fore^ng^  arranged  according  to  Dioceses. 


diocese. 

Nmnber 
of 

Anniial 
Sam. 

DIOCESE. 

Number 
of 

Annual 

Chorcbet. 

Churchei. 

Sum. 

£ 

£ 

Sl  Aiaph  .         -         - 

9 

550 

Lincoln     ... 

23 

1009 

BiBiar.         -         .     - 

4 

110 

Llandaff       -         -     - 

5 

171 

BKhand  Wells- 

11 

667 

London     ... 

19 

2098 

CSnicrburr    -        -    - 

7 

485 

Norwich        -         .     - 

12 

741 

Ciriide      - 

25 

848 

Oxford     - 

15 

660 

CWrter.        .        -     - 

137 

7499 

Peterborough        -    - 

8 

409 

Chiefacscer-         - 

10 

570 

Ripon       -         -        - 

73 

4215 

Stlkvid's    -         -    - 

18 

610 

Rochester     -         -     . 

11 

444 

Dorham     . 

24 

1866 

Salisbury  -         -         - 

18 

992 

Br    ...  . 

9 

304 

Winchester  -        -    . 

39 

1854 

Eirter       -        -        - 

16 

615 

Worcester 

15 

897 

Glooecstcr  and  Bristol 

18 

806 

York   .... 

42 

2144 

ocrnbtii   «        •        . 

8 

475 

LicUdd       -        .    - 

40 

2564 

616 

33,603 
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District 
Churches  or 
Chafels. 

Stat.  2&S  Vict. 
C.49.  S8.1&3. 


Stat.  2&  3  Vict. 
c.49.ss.3,4&5. 
Augmenta* 
tions  to  be 
subject  to  Stat 
59  Geo.  3.  c 
134.,  touching 
the  assignment 
of  districts : 
but  not  to 
affect  the  pro- 
visioas  of  stat. 
1  Geo.  1.  clO. 


4.  District  Churches  or  Chapels. 

By  Stat  2  86  3  Vict  c.  49.  s.  1.  district  chapelries  become  benefices  when 
augmented  by  Queen  Anne's  Bounty. 

By  stat  2  &  3  Vict.  c.  49.  s.  2.  any  augmented  church  or  chapel,  having 
a  district,  is  to  be  a  perpetual  curacy. 

By  stat  2&3  Vict  c.49.  ss.3,4,&  5.  the  governors  of  Queen  Anne's  Bountj 
may  augment  churches ;  and  every  such  church  or  chapel  so  augmented,  to 
which  a  dii>trict  chapelry  shall  have  been  assigned,  is  subjected  to  the  pro- 
visions and  regulations  of  stat.  59  Geo.  3.  c.  134.  touching  the  assignment 
of  district  chapelries,  except  so  far  as  is  by  this  act  otherwise  provided ; 
but  nothing  in  this  act  contained  is  to  alter  or  affect  the  provisions  of 
stat  1  Geo.  1.  c.  10.,  enacting  that  all  churches,  curacies,  or  chapels,  to  be 
augmented  by  the  governors  of  the  Bounty,  should  be  perpetual  cures  and 
benefices,  and  that  the  ministers  duly  nominated  and  licensed  thereto, 
should  be  bodies  politic  and  corporate,  with  perpetual  succession,  and  other 
privileges  and  capacities  therein  mentioned. 


4.  Form  of  the  Grant  op  an  Augmentation  under 
Stat.  1  &  2  Gul.  4.  c.  25.  s.  3. 

This  indenture,  niade  the day  of ,  1847»  between  the  Master  and 

Felhws  of  Emmanuel  Colieffe,  in  the  University  of  Cambridge^  of  the  one 
party  and  the  Reverend  A.  B.,  clcrky  vicar  of  the  parish  church  of  Thorpe,  in 

the  county  of ,  of  tJic  other  part.      Whereas  tJie  tithes  of  com^  hay^  and 

wood  arising  wit/iin  tJie  parish  of  Thorpe  aforesaid  belong  to  the  said 
Master  and  Fellows  ;  and  whereas  the  clear  annual  value  of  the  vicarage  cf 
the  said  parish  church  at  the  time  of  l/ie  execution  of  these  presents  amounts 
to  the  sum  of  150/.  only  ;  and  whereas  the  said  Master  and  Fellows  are 
desirous,  in  exercise  of  the  power  to  them  for  that  purpose  giveti  by  a  certain 
act  of  parliament  made  and  passed  in  the  first  and  second  years  of  the  reign 
of  his  late  Majesty  King  William  the  Fourth,  intituled,  "  An  Act  to  extend 
tlie  Provisions  of  an  Act  passed  in  the  Twenty-ninth  Year  of  the  Reign  cf 
His  Majesty  King  C/uxrles  the  Second,  intituled,  ^  An  Act  for  confirming 
and  perpetuating  Augmentations  made  by  Ecclesiastical  Persons  to  smali 
Vicarages  and  Curacies*  and  for  other  Purposes,*'  of  making  such  augment' 
ation  to  the  incwnbent  of  the  said  vicarage  out  of  t/ie  said  tithes  as  herein' 
after  is  granted  :  Now  this  indenture  witnesseth,  that  for  effectuating  the  said 
desire,  and  by  virtue  of  the  power  to  the  said  Master  and  Fellows  for  this 
purpose  given  by  die  said  act  of  parliament  of  Hie  first  and  second  yean  iff 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  and  of  every  or  amy 
other  power  them  in  anywise  enabling  in  this  behalf,  they  the  said  3faster 
and  Fellows  have  granted,  and  by  this  deed  intetided  to  be  deposited  in  the 
registry  of  the  diocese  of  Norwich  (within  which  diocese  the  said  vicarage  is 
loccUly  situate),  as  required  by  the  said  act  of  parliament  of  the  first  ami 
second  years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth^  do 
grant  and  confirm  unto  the  said  A.  B.,  vicar  of  the  said  parish  ehurek  of 
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J^orpe^and  kit  suceegsarst  vicars  of  the  same  parish  church  far  the  time  FobmopGeant 
himffffar  erer,  t/te  amiual  rent  ofSOL  of  lawful  money  current  in  the  United  **'  Auomknta- 

Kimgdom^  to  be  charged  and  cliargeable  upon^  and  yearly  issuing  and  pay'  ! . 

oUr  out  of  all  and  singular  the  tithes  of  corn^  hay^  and  toood  arising  within 
the  said  parish  of  Thorpe^  to  Jiave^  hold,  receive,  tahe,  and  enjoy  the  said 
annual  rent  of  50/.  unto  the  said  A.  B.,  vicar  of  the  said  parish  church  of 
Tkorptj  and  his  successors,  vicars  of  tJie  same  parish  church  for  the  time 
being  for  ever,  to  be  paid  and  payable  by  equal  lialf  yearly  payments,  that 
is  to  say,  on  the  —  day  of  and  tJie  — —  day  of  in  every  year, 

nd  the  first  half-yearly  payment  of  the  said  annual  refit  of  501.  to  be  made 
m  the flay  of  — —  now  next  ensuing,  ( I )     In  witness,  Sfc.  (2) 


AVOIDANCE. 


1.  Defined,  pp.  81,  82. 

1  Grants  of  Avoidance,  pp.  82 — 84. 


An  actmai  vacancy  com  never  be  granted  by  a  ntbfect  —  An  avoidance  must  be  conveyed  by 
deed—  ConttrucHon  of  grants  of  avoidance —  Worda  of  apecificationy  how  extended  — 
Where  a  prerogative  right  precludes  tfte  grantee  from  the  literal  enjoyment  of  the  grant — 
When  enjo/yment  of  the  grant  afftcted  by  an  event  eubtequent  to  the  grant  —  Where  the 
grant  is  defeated  by  act  of  grantee  —  Grantor  cannt^  alien  for  a  longer  period  than  his 
iaterest  continues  —  Grant  by  tenant  for  years  not  defeasible  by  surrender  (f  his  ad- 
miuistrtttor —^  ThegratU  of  a  next  avoidance  passes  hut  a  chattel  —  One  of  two  grantees 
mayrekoM  before  avoidance  —  Effect  of  the  Crown  not  tahing  advantage  of  an  avoidance 
tinaed  by  the  promotion  of  the  incumbent. 

3.  How  AN  Avoidance  may  occur,  pp.  84- — 92. 

Bt  Coksbckatiom  —  Br  Rksiqnatiom  -^  By  Cession  —  Stat.  1  &  2  Vict.  c.  lOG. 
makes  distance,  populition,  and  yearly  value  the  joint  criteria  by  which  the  legality  of 
hahSng  two  preferments  is  to  be  determined  —  Induction  and  institution  were  requisite^ 
n  ordCcT  that  lapse  of  time  should  run  against  the  patron  —  Distinction  betweeh  void 
and  voidable  —  Judgment  of  Ij)rd  Tenterden  in  IlaJton  {clerk)  v.  Cove  {clerk)  — 
Jiidgment  of  Chief  Justice  Tindtd  in  Alston  (derk)  v.  Atlay —  Ecclesiastical  dignities 
er  hemefiees  cannot  be  held  by  the  same  person  in  England  and  Ireland —  Avoidance 
w  Act  op  Law  —  by  Deprivation'  —  By  Death. 

4.  Avoidance,  how  tried,  p.  92. 

Affeei  upon  sentence  of  deprivation, 

1.  Defined.  xy^riywx>. 

Vaeatio  beneficiif  or  the  avoidance  of  au  ecclesiastical  benefice,  as  op- 
poied  to  plenariy,  is  the  M'ant  of  a  lawful  incumbent,  during  ^vhich 
nauaej  the  law  looks  on  the  church  quasi  viduataj  without  her  spiritual 
Ittbuid,  and  regards  the  possessions  thereof  as  in  abeyance.  (3) 

AToidances  are  of  two  kinds,  cither  in  fact  or  in  law.     An  avoidance  in   Avoidances  are 
kt  is  when  the  church  is  actually  and  in  deed  destitute  of  an  incumbent,  of  two  kinds, 
m  from  the  death  of  the  party.     An  avoidance  in  law  is  when  the  church,  i^  ]j^^^ 

(l)This  Ibrin  i^  variable,  as  the  case?  (2)  I  am  indebted  for  the  above  precedent 

My  icqmre,  to  meet  the  provisions  of  ss.  4,      to  my  learned  friend  Mr.  Berrey. 
it;  18,  and  S9l  of  the  act.  (3)  Godolphin*s  Repertorium,  Introd.  42. 


82  AVOIDANCE. 

DxriNXD.  beiog  full  of  an  incumbent,  is  notwithstanding  fniftrate  of  ita  right  and 

lawful  incumbent  by  reason  of  incapacity  or  crime  in  the  person  that 
occupies  instead  of  Uie  rightful  and  lawful  incumbent,  or  any  similar  means. 


Geakts  of 

Atoidaitcxs. 

An  actual 
vacancy  can 
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granted  by  a 
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An  avoidance 
must  be  con- 
veyed by  deed« 

Construction 
of  grants  of 
avoidances. 


Words  of  spe- 
cification, how 
extended. 


Where  a  prero- 
gative right 


2.  Grants  of  Avoidances. 

On  an  avoidance,  whether  in  deed  or  in  law,  a  grant  of  the  actual  vacancy 
cannot  be  made  by  a  subject  (1),  though  it  may  by  the  Crown ;  nor  can  such 
vacancy  be  released  by  one  joint  tenant  to  another,  after  the  vacancy ;  yet, 
where  a  person  is  patron  and  incumbent  he  may  devise  the  next  presen- 
tation ;  and  if  a  person  seised  of  the  advowson  of  a  church  of  which  he  is 
likewise  incumbent,  devises  the  next  presentation  to  his  executor,  this  is  a 
good  devise,  and  the  executor  shall  take,  although  the  church  b  void  when 
the  will  comes  into  operation.  (2) 

An  avoidance  being  part  of  an  advowson,  which  is  incorporeal,  must 
be  conveyed  by  deed. 

The  avoidance  granted  must  be  a  future  avoidance.  The  avoidance  must 
also  be  specified ;  and  if  the  grant  of  that  avoidance  be  unavailable  through 
a  prior  act  of  the  grantor,  the  grant  will  not  serve  for  another  avoidance : 
as,  if  a  person  grants  the  next  presentation  to  one,  and  afterwards,  before 
avoidance,  grants  the  next  presentation  to  another,  the  second  grant  is 
void,  that  presentation  having  been  granted  before,  and  the  second  grantee 
shall  not  have  the  second  presentation,  as  tlie  grant  does  not  import  it,  all 
here  being  the  act  of  the  party,  and  every  grant  being  defeated  by  an 
elder  title.  (3) 

Where,  however,  a  church  is  void,  and  a  grant  of  the  next  avoidance  is 
made,  the  grant  extends  to  the  next  that  falls  after  the  church  is  filled,  and 
not  to  the  present  turn,  ut  res  mag  is  valeat  quam  pereat. 

A  grant  of  a  sc^cond  avoidance  may,  in  a  special  case,  be  available  after 
two  inductions  and  institutions ;  as  if  the  grant  of  a  second  avoidance, 
and  he  tliat  has  the  grant  of  the  first  avoidance,  presents  on  a  simoniacal 
contract  (4),  though  his  clerk  be  instituted  dnd  inducted,  and  the  king  after- 
wards present  on -his  title  of  simony,  and  his  clerk  be  also  instituted  and 
inducted  ;  yet  this  will  not  prevent  him  that  has  the  second  avoidance 
from  presenting  wlien  the  church  shall  be  void  of  the  king V  incumbent ; 
because  the  institution  and  induction  of  the  clerk  of  him  that  has  the  first 
avoidance  is  voidj  and  the  king  presents  as  to  his  turn,  and  so  only  ban 
the  grantee  of  the  first  avoidance  from  presenting  again,  and  not  the  other 
when  the  king*s  right  is  satisfied.  (5) 

A  grant  of  the  first  presentation  will  not  be  inoperative  where,  from 
a  subsequent  event,  a  prerogative  right  precludes  the  grantee  from  the 


Cl)  Stephens  v.  Ciark,  Moore  (Sir  F.).  89. 

(2)  Pynchyn  {Sir  Edtcard)  v.  Jfarris, 
iD.D.\  Cro.  Jac.  371. 

(.*))  1  Inst.  379.  (a).  mUiams  ▼.  LiHcofn 
{Bithop  of),  Cro.  Eliz.  790. 

(4)  By  Stat.  12  Ann.  stat.  ii.  c.  12.,  if 
any  fur  money,  reward,  or  promise,  ^c,  di- 
rectly or  indirectly  take,  procure,  or  accept 
a  grant  of  the  next  avoidance  in  his  own  or 


another's  name,  and  be  presented,  eoIlatedL 
in&tituted,  or  inducted  to  any  such  ecclctu 
mstical  living,  &c.,  it  shall  be  void,  and  the 
king  may  ]>rexcnt,  as  on  any  simoniacd 
contract.  Stephens'  Ecclesiastical  Statutea, 
710. 

(  5 )  Winchcombe  r.  Mlnchetier  ( Bishop  if)^ 
Hob.  165.  Watson's  Clerg}'man*a  La« 
87—92. 
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litend  eDJoyment  of  hii  grant ;  as  if  after  a  grant  of  the  next  presentation  GftAim  or 
to  a  IiTingy  the  incumbent  be  made  a  bishop,  by  which  the  living  becomes  AtbiuAvcst. 


neantt  and  the  king  is  entitled  to  present,  the  grantee  may  present  on  pr^hideithe 
the  next  Tacancyy  occasioned  by  the  death  or  resignation  of  the  king's  grantee  from 
presentee ;  for  here  the  whole  title  being  by  law  subject  to  a  prerogative  joymwit^ISi 
piesentatioD,  paramount,  or  rather  collateral,  to  it,  it  suspends  the  effect  grant. 
sf  its  being  prodnctiye  for  a  time,  and  the  general  law  of  the  land  will  not 
work  to  the  prgudice  of  a  grantee  by  a  strict  and  literal  exposition  of  the 
voids  of  a  grant  (1) 

It  will  be  observed,  that  in  each  of  these  cases  the  enjoyment  of  the  grant  When  ei^joy- 
ns  affected  by  an  event  occurring   subsequent  to  the  grant    In  like  ^t^ected 
r,  if  the  disability  to  present  according  to  the  tenor  of  the  grant  con-  by  an  crent 


nying  the  avoidance  arise  subsequently  to  the  grant  by  the  act  of  the  «yb««l"«>t  to 
gnntor,  the  right  of  the  grantee  shall  only  be  postponed ;  as,  if  a  person 
inat  the  three  next  avoidances  successively,  and  upon  the  first  avoidance 
titt  grantor  himself  presents,  the  grantee  is  not  ousted,  but  may  present  at 
the  labsequent  avoidances. 

So^  if  such  subsequent  disability  arise  from  an  usurpation  on  the  grantee 
rf  the  next  avoidance,  who  brings  his  suit,  and  pendente  lite  the  clerk 
RRgBi^  the  grantee,  after  judgment,  shall  have  the  consequent  avoidance. 

Bat  where  the  grant  of  the  next  avoidance  is  defeated  by  the  act  of  the  Where  the 
piatce,  as  if  he  do  not  present  the  next  time  the  church  becomes  vacant,  ^^'|^*^ 
k  loses  his  right,  and  cannot  present  at  any  subsequent  avoidance  (2) :  so,  of  grantee 
tkoigii  the  grantee  may  assign  his  right  before  the  avoidance,  yet  it  is  void 
lAv  avoidance,  and  his  right  will  be  lost  (S) 

A  grantor  can  only  alien  an  advowson  for  so  long  a  period  as  his  own  estate  A  grantor 
*  interest  continues,  for  conveyances  which  operate  by  grant  are  not  tor-  J*"^^!!^ 
tisv  conveyances ;  that  is,  they  convey  nothing  more  than  the  grantor  has  period  than  his 
» right  to  convey.     Thus,  a  tenant  in  tail  of  a  manor  to  which  an  advowson  J?*«^»*  «>«i- 
VM  ippendant  granted  the  next  avoidance  of  the  advowson,  and  died ;  the 
■MM  entered  upon  the  manor,  and  the  grant  was  held  void.  (4)    So,  if  a 
teat  in  tul  grant  his  advowspu  to  others,  to  the  use  of  himself  and  his 
vHe^  and   his  heirs  male,  and  the  wife  survives  the  husband,  she  gains 
Mhing  by  such  grant,  the  estate  being  determined  by  the  death  of  the  tenant 
iitiiL 

Is  these  eases,  however,  though  the  estate  created  by  the  grant  is  deter- 
■uaible  by  the  heir  by  entry^  instead  of  his  being  put  to  his  action,  if  it  had 
pined  by  a  tortious  conveyance,  and  a  discontinuance  had  been  created,  yet 
ut3  determined  it  has  all  the  properties  of  a  fee  simple  or  tail,  and  is 
nlyect  to  dower  and  the  like  ;  and  if  a  son  and  heir  join  with  his  father, 
in  tail,  in  granting  the  next  avoidance,  the  grant  will  be  utterly  void 
the  son  and  heir,  he  having  nothing  in  the  advowson,  in  either 
pesMnion  or  right,  or  in  actual  possibility,  at  the  time  of  the  grant  (5) 
W  a  tenant  for  life  grant  the  next  presentation  to  a  church,  such  grant  is 

(1)  CdkMMd  ▼.  Tnmard,  S  Hen.   BUck.  (4)  Bovhi  v.  JTaJier,  1  Rol.  Abr.  EMtate 

ao,  afirmcd  in  6  T.  R.  439.  (I),  843. 

(«)  BmakinU^a    eoJt,     7    Ca    88.    (a).  (5)  mveVs  {Sir  ^farMadMke)  eate,  Hob. 

»ii*3Ft.  EzHer  (BitAapof),  Cro.  Jac  691.  45. 

(S)  t  RoL  Abr.  Ofmumi»  {¥.%  45. 
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Toia  as  against  the  remainder  man  (1) ;  but  goodi  nevertheless^  against  the 
grantor  as  long  as  his  estate  continues. 

On  the  other  hand,  Avhere  a  grantor,  possessed  of  a  term  of  years  in  a 
rectory,  to  which  the  advowson  of  a  vicarage  was  appendant,  granted 
the  next  avoidance  of  the  vicarage,  and  tlie  defendant  pleaded  that  after 
the  grant  the  grantor  died,  and  his  administrator  surrendered  his  term 
in  the  rectory  to  tlie  bishop  then  in  reversion,  it  was  held,  that,  notwith- 
standing the  surrender,  the  grantee  should  have  the  avoidance ;  for  otherwise 
the  grantor  would  derogate  from  his  own  grant,  and  would  make  it  void 
at  his  pleasure,  which  is  contrary  to  the  rule,  that  the  grant  of  every  one 
should  be  taken  most  strongly  against  himself;  and  the  term  for  the  benefit 
of  the  grantee  had  in  some  respects  a  continuance;  as  if  lessee  for  years 
grant  a  rent  charge,  and  afterwards  surrender,  yet,  for  the  benefit  of 
the  grantee,  the  term  has  continuance,  although  in  rei  veritate  it  is  de- 
termined (2);  for  the  doctrine  of  surrender  or  merger  never  operates]  to 
the  disadvantage  of  strangers,  though  it  may  benefit  them  to  the  disadvan- 
tage of  the  persons  between  whose  estates  the  surrender  or  merger  takes 
place. 

The  grant  of  a  next  avoidance  to  a  person,  his  heirs  and  assigns,  pasMfl- 
but  a  chattel,  which  goes  to  the  executors;  for  the  thing  being  a  chattel,  the 
word  heirs  will  not  create  in  it  an  estate  of  inheritance.  (3) 

One  of  two  grantees  of  the  next  avoidance  of  a  church  may  release  to 
the  other  before  the  avoidance  happens ;  for  although  the  grantor  cannot 
release  to  them,  to  increase  their  estate,  because  their  interest  is  future^  and 
not  in  possession,  yet  one  of  them,  to  extinguish  his  interest,  may  release  to 
the  other  in  respect  of  the  privity.  (4) 

If  the  king  grant  a  manor  with  an  advowson  appendant,  the  church  being 
vacant,  the  turn  does  not  pass  unless  it  be  mentioned  in  the  grant  (5);  but 
if  the  advowson  be  in  gross,  and  not  appendant,  it  is  otherwise. 

If  the  crown  do  not  take  advantage  of  the  avoidance  upon  the  promotion 
of  an  incumbent  to  a  bishopric,  it  will  not  have  its  prerogative  presen- 
tation to  a  second  avoidance  (G);  unless  such  second  avoidance  be  occasioned 
by  the  incumbent's  own  act,  in  which  case  the  crown  does  not  lose  its  pre* 
sentatiou.  (7) 

If  a  grant  of  a  rectory  by  the  Crown  contain  an  exception  merely  of  alL 
churches  and  vicarages,  a  perpetual  curacy  will  pass,  it  not  being  witliin 
the  exception.  (S) 


How    AW 

Avoii>ANrf! 

MAT    OCCUK. 

By  CoNSECiuv- 

TIOK. 


3.  How  AN  Avoidance  may  occur. 

An  avoidance  may  happen  by  consecration,  resignation,  cessionj  act  of 
law,  deprivation,  or  death. 


(1)  DaveniwrCt  ease,  S  Co,  144.  (b). 

(ti)  Ibid. 

i:i)DyvT,26.  (a),  pi.  165. 

(A)  Bvnntt  V.  Norwich  (DUhop  of),  Cro. 
Eliz.  600.  Lincoln  (^nishop  of)  V.  WolfoT' 
»taH,  n  13urr.  1506.  Brooktbiet'  case,  Cro. 
Elii.  173. 


(5)  jlnon.  Hob.  14a     Fame*t  case.  Cm. 
Jac.  l;)7.      Grey  v.  Ihaketh,  Ambl.  268. 

(6)  Baud  (  Sir  Robert)  v.  Gee,  Cro.  EliL 
790. 

(7)  Uegina  v.  LincoU  (^Bithnpof),  Cnh 
Kliz.  119. 

(R)  TAraler.  Ltmdon(Bitkoptf),lBmu 
Bluck.  4IG. 
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When  a  clerk  is  promoted  to  a  bishopric,  all  his  other  preferments  are  void   How  av 

Avoid  AKC] 

MAY   OCCUR. 


the  instant  that  he  is  consecrated,  and  the  right  of  presentation  belongs  to      ^oidancc 


the  CrowD^  unless  he  has  a  dispensation  from  the  Crown  to  hold  them  in 
€9mmeHdam,  (1) 

The  resignation  of  a  benefice  is  the  act  of  the  incumbent,  and  this  being  Br  Kesigka- 

Mcessarily  made  into  the  hands  of  the  ordinary,  and  not  valid  until  admitted  ''^^^' 
bj  him,  the  avoidance  consequent  upon  it,  is  to  be  notified  by  the  ordinary 
to  the  patron.  (2) 

Avoidance  by  cession^  or  by  the  acceptance  of  an  incompatible  benefice,  is  Bv  Cessiok. 
Ike  act  of  the  incumbent. 

Stat  1  &  2  Vict.  c.  106.  makes  distance,  population,  and  yearly  value  the  Stat,  i  &  2  Vict. 

joint  criteria  by  which  the  legality  of  holding  two  preferments  in  cathedral  <^-  lOC.  makes 

kenefiees  is  to  be  determined;  and  enacts  that,  where  these  are  not  in  iatyn"^'nd°^"" 

Mcordance  with  its  provisions,  the  being  inducted  into  or  licensed  to  a  yearly  value 

Neond  benefice  or  preferment  shall  render  the  previous  preferment  or  f(!jja*K"*^[V.i 

hatAee  ipso  facto  void.  the  legality  of 

With  respect  to  the  word  "inducted,"  it  appears  that,  under  the  old  law,  folding  two 

.  J      .  11  .....  ...  1       .1         1  r.  ..  preferments  IS 

ndoction  as  well  as  institution  was  requisite  m  order  tiiat  lapse  of  time  ^^^  ^^^  dcier- 

ibold  run  against  the  patron,  unless  notice  were  given  him,  which  was  mined. 

Mt  necessary  where  there  had  been  induction.  (3)  Induction  and 

The  foUowing  cases  of  ^a/^on(C7erife)  v.  Cove  (Clerk)  and  Alston  (Clerk)  '^f^f^^^^^^^ 

T.  Allay  will  illustrate  the  distinction   between  void  and   voidable ;   for  in  order  that 

litkongh  Stat  1  &  2  Vict  c.  106.  destroys  for  the  future  this  distinction,  so  l^pso  of  time 
t  ,       ,.  .  ,     ,  .  .      .  .  sliould  run 

VIS  pluralities  are  concerned,  that  statute  is  not  m  its  operation  retro-  a.^instthe 

ipeetive:  exclusive  of  which  the  judgments  of  Lord  Tenterden  and  Lord  patron. 

Chief  Justice  Tindal  cannot  fail  to  be  useful  in  the  discussion  of  analogous  Distinction 

^,^,.  between  void 

*'^^°°»-  and  voidable. 
In  HalUm  (  Clerk)  v.  Cove  (  Clerk)  (4)  where  an  incumbent  of  a  living 

vith  cure  of  souls,  valued  at  less  than  eight  pounds  per   annum   in   the 

bng'i  books..  ?.ccepted  another  benefice,  without  having  a  dispensation  to 

Ud  both,  out  continued  in  possession^  and  the  patron  presented  another 

derk,  and  recovered  in  a  quare   impcdit  against  the  incumbent,  whcre- 

ipon  the  new  presentee  was  instituted  and  inducted,   it  was  held  that  tlic 

httcrwas  not  entitled  by  stat.  28  Hen.  8.  c.  11.  s.  3.,  wliich  gives  the  profit 

•f  erenr  benefice  during  vacation  or  avoidance  to  the  next  incunibent,  to 

newer  the  profits  citlier  from  the  time  of  Ins  being  presented,  or  from  the 

niogoutof  the  fptare  impedity  jXihoxx^h.  there  was  an  avoidance  dc  jure, 

the  avoidance  contemplated  by  the  statute  being   an  avoidanc(i  dc  facto^ 

Lord  Tenterden  observing,  "  the  profits  claimed  arc  from  the  time  of  tlie  .T»>fJi;inont  of 

plaiDtiff's  presentation  until   his  induction,    or  at  least  from  the  time  of  j||°  j,^  jfltuln 

hrin^ng  quare  imptdit,  which  api)pars  to  have   hern  the  first  notice  to  (r/ir/nw  Core 

the  defendant  of  the   ])laintifi"*s   claim.      We  are,    however,  of    opinion,   i^'^^)- 

that  on  this   state   of  facts  the  plaintiff  is  not  entitled  to    recover.      lie 

«in  only  be  so  entitled  by  the  act  28  Hen.  8.  c.  11.,  because  he  could  not, 

ulft^«  under  that  statute,  have  any  right  to  tlie  profits  until  induction.     The 

<{aestion  therefore  was,  whether,  on  the  true  construction  of  that  statute, 

(1)1  Black.  Com.  ti9r„  (a).      Jfolfmiftn  v.  Lincoln  (Bithnp  of),  •-' 

(2)GilMont  Codex,  792.     Williams  en       AVils.  200.     3  Burr.  ISO-i. 
*•  CVgy,  29.  (4)  i  B.  &  .\d.  538.     Stophcrs'  Ecclcsi- 

(»)  I  Bore'f  E.  L.,  by  Phillimore,  107.      astical  Statutes,  C06. 
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the  defend&nt  was  bound  to  account  to  him  for  the  profits  from  < 
the  times  I  have  meDtioDed? 

'*  Now  the  act  begias  by  reciting^  first  of  dll,  that  ia  the  statute  for  tlie 
payment  of  first-fruit:}  to  the  king,  express  mention  is  not  made  from  whal 
time  the  year  shall  be  accounted  in  which  die  first-fruits  shall  be  due  aod 
payable,  that  is,  whether  immediately  from  the  deaths  resignation,  or  de* 
privation  of  every  incumbent^  or  from  the  admission  or  new  taking  poa* 
session  in  each  promotion ;  and  also,  tliat,  it  not  being  declared  by  tbe  mn$ 
statute,  who  should  have  the  tithes  and  profits  of  benefices  durtug  wwoMoik 
divers  archbishops  and  bishops  have  deferred  collatings  institutingi  and  In 
ducting  to  such  benefices,  to  the  intent  that  they  might  have  and  leodve 
to  their  own  use  the  tithes  growing  during  vacation^  so  that  the  clerks,  ©vtr 
and  above  the  king's  first-fruits,  have  lost  all,  or  the  most  part,  of  one  years 
profits  of  their  benefices,  and  have  been  obliged  to  serve  the  same  ai  tkeir 
own  and  their  friends*  charges,  or  utterly  to  give  them  over.  The  great 
mischief,  therefore^  which  is  here  recited,  and  which  it  is  the  main  object  of 
the  legislature  to  prevent,  Is,  that  the  ordinary,  by  delaying  to  collate^  or  i 
present,  when  the  living  was  actually,  de  facto,  vacant,  (as  by  deaths  i 
nation,  or  deprivation),  took  the  profits  of  the  living  to  himself.  Tke  i 
then  goes  on,  in  the  third  section,  to  provide  (using  a  diflerent 
from  that  in  the  corresponding  part  of  the  preamble),  that  the  fir 
shall  be  accounted  immediately  after  the  avoidance  or  vactUiom  i  «ndl 
the  tithes^  fruits,  &c  of  any  benefice,  growing  during  the  time  i^t 
shall  belong  to  the  person  thereunto  next  presented,  promoted,  institute 
inducted,  or  admitted  ;  and  then  by  the  fourth  section  it  is  enacted,  thai  | 
BDy  archbishop,  bishop,  ordinary,  or  other  person,  to  their  usea  or  1 
aball  take  the  fruits  during  vacation,  and  shall  not,  upon  reaaonable  i 
made,  restore  them  to  the  next  incumbent  being  lawfully  institutedt 
ducted,  or  admitted  to  the  benefice,  dignity,  or  office  spiritual,  or  da  let  i 
interrupt  the  i^id  incumbent  to  have  the  same,  then  every  archbii 
bishop,  ordinary,  or  other  person,  so  doing,  shall  forfeit  and  loae  the  ( 
value  of  so  much  as  he  shall  have  received. 

"It  was  contended,  that  the  words  in  the  last  two  sections,  'afler  ' 
avoidance  or  vacation,^  ami  '  during  the  time  of  vacation,^  which  ta 
language  in  one^  and  *  during  the  vacation,'  which  is  the  expression  ta  1 
other,  give  the  present  plaintiff  a  right,  because  it  ought  to  be  consid 
(such  was  the  argument)  that  the  living  became  vacant  either  immedia 
upon  the  plaintifi'V  pre^Jentatation  to  it,  or  at  all  events  from  the  briu 
of  the  quart  impcdUr  from  which  time,  at  least,  the  defendant  had  notice  { 
the  presentation.     And  it  is  very  true^  as  was  argued  for  the  plaiotifiT,  i 
the  enacting  words  of  an  act  of  parliament  are  not  always  to  be  limited  1 
the  words  of  the  preiimble,  but  must,  in  many  instances,  go  beyond  %U  Y« 
on  a  sound  construction  of  every  act  of  parliament,  I  take  it  the  voida  1 
the  enacting  part  must  be  confined  to  that  which  is  the  plain  objeet 
general  intention  of  the  legislature  in  passing  the  act*  and  the  pr 
affords  a  good  clue  to  discover  what  that  object  was.    Now^  l4}okaiif  at  \ 
enactments  here.  It  is  impossible  not  to  see  that  they  are  intended  to  i 
the  case  of  a  living  actually  vacant;  vacated  cither  by  death,  by  i 
or  by  deprivation ;  and  not  to  apply  to  a  case  at  all  like  the  preieol,  i 
the  living,  although  voidable,  and  perhaps  actually  voidy  yet  was  not  in  fiwi 
vacant,  die  rector  still  continuing  in  possession. 


AVOIDANCK  .  87 

'For  these  reuons  we  are  of  opinion  that  the  phiintiff  is  not  entitled  to  How  av 


AvCBSAXCB 

MAT  orcum. 


fccover  anything,  and,  consequently,  the  postea  will  be  delivered  to  the 

defendant.   The  putting  this  construction  on  the  two  sections  of  the  statute 

■fekes  them  uniform,  by  accounting  the  time  for  which  the  first«fruits  shall  f]^'^f^'^\!!f 

be  payable,  from  the  time  when  the  new  incumbent  is  actually  instituted  jen  in  HaUtm 

aad  inducted,  and  not  carrying  it  back  to  a  period  when  some  other  person  (<2br*)  ▼•  Com 

if  receiving  the  profits  of  the  living.    This  construction  is  perfectly  con*  ^        '^ 

Mlent  with  the  fourth  section,  which  applies  to  the  receipt  of  the  profits 

fay  the  ordinary,  or  any  other  person,  to  his  use ;  and  it  is  also  consistent 

with  the  general  rule  of  law,  that  an  incumbent  de  facto  has  a  right  to  sue 

for  and  receive  the  tithes.'^ 

In  Aittom  (  Clerk)  v.  AUay  ( 1 )  it  appeared  that  the  plaintiff^  being  incum-   ^^am  (  CZn-A) 
bent  of  the  living  of  C,  which  was  under  the  annual  value  of  SL^  accepted  ^'       ^' 
fhe  living  of  O.,  with  cure  of  souls.     Afterwards  the  patron  of  C.  sold  the 
advowfon  to  L.,  and  If  presented  a  clerk,  who  was  instituted  and  inducted, 
aadtabseribed  the  articles: — It  was  held,  that,  as  against  the  patron,  the 
living  was  void  by  the  plaintifTs  acceptance  of  O.,  and  disannexed  from  the 
advowson ;  that,  consequently,  it  did  not  pass  by  the  sale ;  that  L.'s  pre« 
seMee  was  not  incumbent ;  and  that  the  plaintiff,  not  having  been  ousted  tie 
jmk^  might  sue  for  the  tithes ;  and  that  it  made  no  difference^  as  to  this^ 
vhetber  the  patron  of  C,  or  his  vendee,  knew  or  did  not  know  of  the  plaintiffs 
aeeepCaace  oif  O. ; — Chief  Justice  Tindal  stating,  *<  It  is  to  be  observed  that  Judgment  of 
tbis  special  verdict  does  not  find  that  the  plaintiff  was  presented  to  the  S!"^^/}^^^? 
■viog  of  Cowsby  by  his  brother  Justinian;  nor  that  he  was  presented  to  that  g^on  ( Clerk)  t. 
if  Odell  by  the  same  brother ;  nor  that  the  patron  had  knowledge  of  the  Atlay, 
^      iiBlitation  or  induction  of  the  plaintiff  to  the  second  living,  at  the  time  he 
eoaveyed  the  advowson  to  Mr.  Lloyd.    The  questions,  therofore,  which  arise 
•a  this  record  aro  two:  first,  whether,  after  an  incumbent  of  a  benefice 
\      nder  value  has  accepted  and  been  instituted  and  inducted  to  another  bene- 
fiee  with  care  of  souls,  the  right  of  presentation,  which  accrues  thereby  to 
tbe  patron,  be  assignable  by  law  to  another?  and,  secondly,  whether  the 
want  of  knowledge  on  the  part  of  the  patron  of  the  fact  of  cession,  at  the 
\      tioe  of  such  transfer,  causes  any  difference  ?     That  the  advowson  itself  was 
aMgnable,  there  is  no  doubt ;  but,  if  the  right  of  presentation  was  not, 
mler  these  circumstances,  assignable,  then  it  follows  that  Mr.  Lloyd  had 
aa  right  to  present  his  clerk,  and  that  the  plaintiff  in  error,  not  having  been 
deprived,  and  no  new  clerk  having  been  presented,  is  still  the  incumbent, 
nd  itiU  legally  entitled  to  the  tithes.  (2) 

"And,  upon  a  careful  consideration  of  the  authorities,  we  are  compeUed 
to  come  to  the  conclusion,  that  the  judgment  of  the  Court  of  King's  Bench 
ii  erroneous. 

^  There  u  no  question  but  that  if  a  benefice  be  actually  void,  by  the  death 
rfnincumbent,  by  his  r^ignation,  or  by  cession,  under  stat  21  Hen.  8.  c.  IS., 
sr  by  deprivation  (3),  the  right  to  present  upon  that  avoidance  is  not  capable 
tf  being  transferred,  either  alone,  or  with  the  entire  advowson  ;  it  is  a  per*- 
<hh1  right  or  interest,  severed  from  the  advowson,  and  vested  in  the  person 

H)  7  A.  Sc  E.  289.  part  of  tbe  Judgment  in  HaHtm  t.  Cove^  \ 

{t)  2  Rol.  Abr.  PruaUmtnt  (L),  S61.       B.  &  Ad.  559. 
J*oB*i  actgTiiiaii*^  Law,  7,  8.     Com,  (3)  Leak  t.  Coventiy  (Biskop  of),  Cro. 

I%.  E$gHm  (N.  5.);  and  the  concluding      Elii.  811. 
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of  bioi  n'ho  was  patron  at  the  time ;  a  chc^e  in  action,  which  h  not  assign- 
able, and  which  is  designated  in  the  books  by  a  great  rarietj  of  names,  alL 
indicating  its  personal  and  inalienable  quality.  (1) 

"  The  question  then  is,  whether  the  right  to  present,  caused  by  the  cession 
in  this  case,  was  a  chattel  disannexed  from  the  advowson,  and  vested  in  the 
person  of  Mr.  Justinian  Akton,  before  the  transfer  to  Mr.  Lloyd,  or  not? 
If  it  was,  it  could  not  be  assigned. 

'<  There  is  no  doubt  but  that  this  right  of  presentation  accrued  by  the 
canon  law,  namely,  by  the  fourth  council  of  Lateran ;  but  it  is  equally  clear 
that  this  canon  has  been  recognised  in  this  country,  and  has  become  a  part 
of  the  common  law  of  the  land.  (2)  The  point  to  be  decided  is.  What  is 
the  nature  of  the  right  given  by  that  canon  to  the  patron  ?  Is  it  an  imme- 
diate right  of  presentation  in  the  then  patron,  when  he  chooses  to  exercise 
it,  without  doing  any  thing  previously  to  avoid  the  interest  of  the  then  in- 
cumbent ?  or,  is  it  only  a  right  to  avoid  that  interest,  by  some  act,  and  tkem 
to  present ;  or  to  avoid  it  by  the  act  of  presentation  only,  per  se,  sadi 
interest  of  the  incumbent  being  valid,  and  the  church  full,  as  to  the  patnniw 
in  the  meantime  ?  If  the  former  be  the  true  answer,  then  we  conceive  such 
right  is,  like  every  other  vested  and  complete  right  of  presentation,  a  per* 
sonal  thing,  and  incapable  of  transfer.  If  tlie  latter,  then  it  is  probable  that 
the  right  would  pass  with  the  advowson  to  the  new  patron. 

''  Now,  although  the  books  use  some  variety  of  expression  on  this  mbject 
(in  some  cases  thebenefici^  being  said  to  be 'void;'  in  others,  'void  as  to 
the  patron  for  his  benefit;'  in  some,  *to  be  void  at  his  election  :'  and  in 
others,  but  of  a  comparatively  recent  date,  '  to  be  voidable*),  yet  in  none  is 
it  intimated  that  the  patron  has  not  an  immediate  right  to  present,  as  to  a 
void  church,  without  doing  any  further  act  in  order  to  make  such  presen- 
tation valid.  And  the  substance  of  the  authorities  is,  that  he  has  a  com- 
plete right  to  present  upon  the  cession,  by  institution  to  the  second  bene- 
fice, but  'does  not  lose  his  right  by  lapse,  till  sentence  of  deprivation  and 
notice  by  the  bishop,  from  which  time  the  six  months  begin  to  run. 

*'  It  may  be  advisable  to  take  a  short  review  of  these  authorities. 

''The  fourth  council  of  Lateran  is  to  this  effect: — 'Quicunque  receperit 
aliquod  beneficium  curam  habens  animarum  annexani,  si  prius  tale  benefit 
cium  habebat,  eo  sit,  ipsojurcyprivatus  ;  et  si  fort^  illud  rctinere  contenderit 
etiam  alio  spolietur.  Is  quoque  ad  qiiem  prioris  spectat  donatio^  iiiitdpod 
receplioftem  alterius  libere  conferat,  cui  mcrito  viderit  conferendumJ  (3) 

"  The  fair  construction  of  the  words  of  this  canon  is,  that,  upon  accept- 
ance of  the  second  benefice,  the  clerk  should  be  deprived  of  the  first,  by  the 
law  itself,  'jure  ipso,'  without  any  actual  sentence  of  deprivation  ;  and  the 
patron  may  then  freely[present  a  clerk  without  any  other  act  to  be  done,  as  on 
a  deprivation.  The  constitution  itself  (it  will  be  seen  afterwards)  operates  io 
the  nature  of  a  general  sentence  of  deprivation.  And  that  this  is  the  trueoon- 
structionof  the  canon  is  confirmed  by  many  authorities.  One  of  the  earliest 
cases  on  this  subject  is  HoUandes  case  (-i-),  in  which  the  Court  held  the  bene- 
fice to  be '  void,*  not '  by  the  common  law^  but  by  the  constitution  of  the  popCi 


(1)  AfirehoMse  v.  Btnnell,  8  Bing.  518. 

(ti)  HoUantle't  our,  4  Co.  75.  (a). 
S.  C.  nom.  Armiger  v.  HolUmd,  Moore 
(Sir  F.>  5421    Cro.  Elix.  601.     D'ts^nft 


8.  (b\      Evimt  V.  AtCQWgk 


ensct   4   Co. 
I^tch.  3-13. 

(S)  2  Gibson'jt  Codex,  904. 

(4)  4  Co.  75.  (a\ 
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ofvhich  avoidance  the  patron  might  take  notice  if  he  would,  and  might  pre-   How  ak 
sent*  if  he  would»  without  anv  deprivation ;    but  because  the  avoidance   ^^^^^^^ck 

•  r  '  jlj^Y"   OCCUR, 

aocraed  by  the  ecclesiastical  law,  no  lapse  incurred  without  notice,  as  upon 


deprivation  or  resignation,  and  yet  the  patron  might  present,  and  take  upon   ^^j^^-^ 

1dm  notice  if  he  would ;  so  that  for  the  benefit  of  the  patron  the  church  is   Tindal  in 

toid,*  '  but  not  for  hb  disadvantage.'    In  the  report  of  the  same  case  in  ^^(Cfcr*) 

Moore (1)»  the  first  benefice  is  said  to  be  'void*  *by  the  common  law,'     '      *'^* 

*  without  tentence  declaratory,  at  the  election  of  the  patron  ;'  which  really 

■ans  the  same  thing,  and  is  so  explained  by  the  context, '  that  he  may,  if 

ke  will,  present  without  notice.'     There  is  no  intimation  in  this  or  any  other 

dse,  that  any  act  of  the  patron  is  necessary  to  avoid  the  benefice  before 

prcfeotation.  In  the  report  in  Croke  (2),  the  first  benefice  is  said  to  be  'void 

\j  the  order  of  the  common  law.'   In  Dighy's  case  (3)>  Chief  Justice  Popham 

ttdthe  whole  Court  state  that  the  first  is  void  by  institution  to  the  second,  with- 

Nt deprivation  or  sentence  decbratory ;  yet  no  lapse  shall  incur,  unless  notice 

begiTen  to  the  patron,  no  more  than  if  the  church  became  void  by  resignation 

ordrprivadon;  and  yet  the  patron  may  take  notice  if  he  will,  and  present 

Mcording  to  the  said  constitution.  In  Rex  v.  Canterbury  (^Archbishop  of)  (4), 

tk  church  is  said  to  be  *  void.     But  not  so  that  the  lapse  incurred.'     So  in 

FitzL N. B.  34.,  the  first  benefice  is  said  to  bo  'void.'    In  Edes  v.  Oxford 

(KAop  rf)  (5)  it  is  also  said  to  be  •  void.'     In  Winchcombe  v.  Wincliester 

{fiUkop  of)  (6)  it  is  said, '  a  thing  may  be  void  or  not  void,  at  the  election 

of  kim  whom  it  concerns,  as  in  Hollandes  case'    '  The  patron  of  the  first 

^areh  may  take  it  as  void,  and  present  presently,  or  may  leave  it  as  full  till 

ntnce  of  deprivation.'    It  is  remarkable  that  there  the  church  is  not  said 

to  be  full.    In  the  case  in  Sir  William  Jones  (7),  the  law  is  laid  down 

to  the  like   efiect   as   in    Holland   and    Digby's  cases  (8),   and  a  very 

deir  explanation  given  of  the  council   of  Lateran.     It   is  said  to  have 

ken  held,  first,  by  the  greater    part   of   the  justices ;   that   before  the 

ititite  of  21  Hen.  8.  the  first  church  was  void^  and  the  patron  could  pre- 

KOt,  if  he  would,  without   sentence  declaratory,   by  the  said  constitu- 

tioii  of  Lateran ;  for  the  words  are,  "  ipso  jure  sit  privatus,"  and  do  not 

■o^on  any  sentence  of  deprivation.    By  the  same  canon  a  church  shall  be 

vsid,  without  sentence,  if  one  be  consecrated  bishop:  so  for  the  same  reason, 

■d  by  the  same  words,  the  first  benefice  shall  be  void  by  the  taking  of  the 

vcond  benefice.    If  a  party  resign,  or  be  deprived  by  a  particular  sentence 

lor  crime,  the  church  shall  be  void ;  and,  a  multo  fortiori,  the  constitution 

(vUch  is  a  general  sentence  of  deprivation,  as  is  said  10  £d.  3.  2.  (9))  will 

■•ke  an  avoidance.    But  true  it  is  that,  in  the  said  case,  the  patron  is  not 

InmukI  to  take  notice  of  it,  being  an  ecclesiastical  constitution  :  so^  upon  a 

pvtienlar  deprivation  or  resignation,  notice  ought  to  be  given  to  the  patron 

otherwise  no  lapse  ;  yet  there  i*  an  avoidance.     And  it  was  agreed  on  the 

other  part,  according  to  the  said  cases,  that  the  putron  can  present,  if  he 

vill,  without  notice  or  sentence  declarator}- ;  and  that  could  not  be,  unless 

(1)  drmiyer  t.  IloBawi,  Moore  (Sir  F.),  (7)  JUx  v.  Priett,  1  Jones  (Sir  W.),  334. 
Ml                                                                          S.  C.  nom.  Hex  ▼.  (kmttrhnry  (  ArchhUhap  of  ) 

(2)  Ibid.  Cro.  Elii.  601,  and  Pn/»t,  Cro.  Car.  356. 
(2)4Ca79.  (b).  (8)  Ibid. 

(4)  llctler,  125.  (I>)  llic  reference  seems  to  be  to  Rex  v. 

(•MVaughan,  iSI.  ynrwich  (Bhhtm  of),   10  Ed.  3.    Hil.pl. 

(^)  Hob.  166.  3.  foil.  (A). 


Tindiil  in 
vtfliiMtCM) 


the  church  was  %'oid  before  the  presentation,  for  the  form  of  pimenlMkA 
is,  *  ttd  ecclesiam  jam  vacanlem,'  which  presupposes  %'acancy  before  tbt 
prcsentatiotj. 

*'  III  /?*g:  V.  London  (Bishop  of)(\\  « it  wm  resolved  by  t]i#  ftMV 
judges,  that*  where  the  lirst  living  was  undervalue,  the  aeceptaoet  of « 
second  was  an  avoidance  by  the  canon  law,  ipso  jure,  without  any  depflvs^OB ; 
60  that  the  patron  could  present,  if  be  wished,  without  any  setiteiMse  rf^ 
deprivation  ;  aud»  the  church  being  once  void,  as  to  the  patron  to  pr 
a  diipensation  by  tlie  archbishop  afterward*  came  too  late,  and  could 
restore  the  clerk  to  his  benefice :  and  Jone^  8ay»,  it  seemed  to  him  i 
thatt  by  the  institution  and  induction  to  the  second  benefice,  the  0rst 
under  value,  the  first  benefice  was  void,  as  welt  as  if  it  was  above  value  ; 
the  difference  in  the  last  case  is,  that  the  patron  must  take  notice  at  hi*  prd 
for  it  is  void  by  the  act  of  parliament,  and  the  words  are,  it  shall  be  * 
as  if  the  incumbent  were  dead ;  and,  if  he  does  not  present  in  six  mo 
the  living  will  lapse.  But  in  the  first  ease  there  was  no  lapse,  and 
patron  might  present.  And  he  also  gave  his  opinion^  that,  if  the  biife^ 
give  notice  to  the  patron  of  the  taking  of  the  second  benefice,  if  he  do  t 
present  within  six  months,  there  would  be  a  lapse,  as  upon  deprivalio 
resignation  ;  and^  if  the  benefice  was  not  void,  but  there  ought  to  be  a ^ 
privation,  then  the  prestmtment  and  institution  upon  that  would  be  a  i 
institution  ;  which  is  not  so,  for  the  first  institution  and  incumbency  is  I 
void  by  taking  the  second  benefice/ 

"  And  the  case  of  LeaJt  v.  Coventry  {BisJiopof)  (2)  has  a  very  imfi 
bearing  upon  the  question  now  under  discussion,  for  it  is  a  direct  autl 
that,  where  the  bishop,  after  deprivation,  but  without  giving  uoticr  of  iiv 
deprivation*  collated,  and  the  patron  afterwards  grants  the  advowson  in  fti^  J 
and  the  clerk  collated  by  the  bishop  dies,  the  grantee  of  the  adixii 
cannot  bring  a  quare  impedit :    and  the  reason  given  is,  that,  when  ' 
original  patron  had  right  to  present  upon  the  deprivation,  as  in  his 
although  the  coltation  by  the  bishop*  without  notice,  was  not  good,  i 
ousted  him,  but  that  he  always  might  have  presented,  and  ousted  the  I 
cumbent  by  his  bringing  a  quare  impedit,  yet  it  is  but  a  thin^  in  oHkiti 
and  when  he  hath  granted  the  advowson  over,  the  grantee  cannot  have  1 
thing  in  action. 

**  It  is  only  in  more  modem  tiniest  we  believe,  that  the  benefice  is  siMI 
be  *  voidable.'     In  2  Gibson's  Codex,  906.  in  a  note,  it  is  said  to  be  *< 
able;*  but  that  word  is  used  as  an  explanation  of  the  former  part  of  ^ 
note.     In  the  very  modem  cases  of  Betham  v.  Greffff{$)y  and  Apprritjfi 
Hereford  {Bishop  of) {^),   ihc  word   Moidable  *  is  used-     In  Haitm 
Core(!i)  the  word  ♦voidable*  is  coupled  with  the  words,  '  perbaps  acta 
void.*     We  do  not,   however,   understand   that,   by  the   use  of  this 
*•  voidable,*  it  b  intended  that  any  previous  step  is  necessary  before 
patron  presents ;  for  there  is  no  authority  whatever  for  such  a  poailioou 
means  merely  that,  if  the  patron  does  not  elect  to  present,  the  incttmh 
may  hold  the  living ;  it  does  not  mean  that  the  living  is  full  as  agminst  1 
patron  in  the  mean  time. 


ttthofitfj 


(J)l  Jqii»(Sir'W,),404* 
(9)Cro.  Elis.  Sir. 


(4)  9  Ibid.  6Bfi. 

(5)  1  B.  Jk  Ad  55$. 
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**  It  cannot  wdl  be  that  the  living  is  full  as  relates  to  the  patron,  and  that  How  an 
the  preienUUon  itself  determines  the  interest  of  the  clerk ;  because  it  is  may*^cuIL 
dear  that  the  presentation  must  be  when  the  church  is  already  voidy  and 


poeeeda  upon  that  presumption.     An  authority  for  this  position  has  been  q" chSfJuSf 
before  died;    and  Lord  Coke  in  Harris  v.  Austen (l)y  citing  Smale's  Tindalin 
eam(2),  distinctly  says,  the  church  ought  to  be  void  before  he  can  present;  ^^f^oH  {CUrk) 
for*  if  the  church  be  voidable,  no  presentation  can  be  made.      Rud  v.     ' 
Lmeoim  (Bishop  of)(3)  is  another  authority  that  the  right  to  present  im- 
plies that  the  church  is  then  void, 

''The  result  of  all  these  authorities  is  that,  upon  institution  to  the 
neood  living,  the  first  is  void  as  to  the  patron,  but  not  so  as  to  incur  a 
hpse  without  sentence  of  deprivation  and  notice  by  the  ordinary,  or,  at 
kHt,  until  notice  by  the  ordinary ;  and,  if  void  as  to  him,  he  cannot  deal 
vUi  the  fallen  right  of  presentation  at  all ;  it  is  a  personal  inalienable 
right 

**  The  second  question.  Whether  the  want  of  a  notice  of  the  cession  makes 
uy  difference,  is  readily  disposed  of.  If  the  right  to  the  fallen  presentation 
ka  personal  right,  disannexed  from  the  advowson,  it  is  clear  that  want  of 
bofvledge  of  the  vacancy  by  the  patron  cannot  alter  the  quality  of  that 
right;  it  cannot  make  a per^oiui/ thing  real;  it  will  not  reannex  it  to  the 
advowson,  any  more  than  want  of  notice  of  rent  being  in  arrear  (which  bears 
tke  cbsest  analogy  to  the  subject-matter  under  consideration),  would  enable 
tbe  vendor  of  a  reversion  to  transfer  the  rent  in  arrear  with  the  reversion. 
The  only  point  of  view  in  which  it  could  be  important  is  with  reference  to 
the  rights  of  the  grantee  of  the  advowson  as  against  the  grantor^  arising  out 
of  their  contract. 

Tor  these  reasons  we  are  all  of  opinion,  that  the  judgment  of  the  Court 
of  King^s  Bench  should  be  reversed." 

No  person  can  take  any  dignity  or  benefice  in  Ireland  until  he  has  Ecclesiastical 
fttigMd  all  his  preferments  in  England ;  and  by  such  resignation  the  king  ^^^^^^ 
ii  deprived  of  the  presentations.  (4)  be  held  by  the 

An  avoidance  may  arise  in  consequence  of  divers  penal  statutes,  which  ^"^^*  person  in 
Uare  the  benefice  void  for  some  nonfeasance  or  neglect,  or  else  some  jrej^nd.  ^" 
Malfeaance  or  crime:   as  for  simony;  for  maintaining  any  doctrine  in   Avoidance 
Rogation  of  the  king's  supremacy,  or  of  the  thirty-nine  articles,  or  of  the  ^^  Act  or 
Book  of  Common  Prayer;  for  neglecting  after  institution  to  read  the  liturgy     ^^' 
ttd  articles  in  the  church,  or  make  the  declarations  against  popery,  or  take 
the  abjuration  oath ;  for  using  any  other  form  of  prayer  than  the  liturgy  of 
the  Charch  of  England ;  for  absence  for  sixty  days  in  one  year  from 
a  benefice  belonging  to  a  popish  patron,  to  which  the  clerk  was  presented 
^either  of  the  Universities :  in  all  which  and  similar  cases  the  benefice  is 
fv^wto  void,  without  any  formal  sentence  of  deprivation.  (5) 

Bf  itat  1  &  2  Vict  c«  106.  s.  58.,  if  a  benefice   sequestrated  for  dis-  Sutl&sVict. 
ohedieDce  to  the  bishop's  monition  or  order,   issued  under  that  statute,  ^'  t06.  s.  58. 
mtinne  so  sequestrated  for  one  year,  or  be  twice  so  sequestrated  within  quesiratioM  of 
*o  yean,  it  will  become  void.  benefice, 

(M 1  Rd.  21S.  (4)   17  Vin.  *  Abr.    Pnteniaium  (K.  b.), 

0)  17  Ed. S.  Midi.  f.  59.  (B.)  pi.  59.  371. 

i^)HiittoD,  €6.  (5)  1  Black.  Com.  S93. 
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AVOIDANCE. 


How  AW 
AvoiDAxrx 

MAY  OCCUR. 

Stat.  1&2  Vict. 
e.  106.  II.  62. 
On  avoidnnce 
of  beneAce  not 
having  «  fit 
house  of  resi- 
dence, tlic 
bishop  may  raise 
money  to  build 
one. 

By  Depriva- 

TIOK. 

Br  Death. 


Stat.  1  &  2  Vict  c.  106.  s.  62.  enacts,  that  if  after  the  avoidance  of  any 
1)enefice  there  be  not  a  fit  house  of  residence  ivithin  such  benefice,  the 
bishop  of  the  diocese  may  raise  money  to  build  a  fit  house  of  residence 
by  mortgaging  the  glebe,  tithes,  rents,  rent-charges,  and  other  profits  and 
emoluments  arising  or  to  arise  from  such  benefice  for  thirty-five  years. 

An  avoidance  by  deprivation  is  the  act  of  the  ordinar}' ;  which  voidance, 
being  created  by  sentence  in  the  Ecclesiastical  Court,  must  be  notified 
to  the  patron;  but  the  sentence  does  not  take  immediate  efi'cct  if  aa 
appeal  be  depending.  ( 1 )  The  Ecclesiastical  Court  can  deprive  for  fit  and 
sufficient  causes  allowed  by  the  common  law,  such  as  attainder  of  treason 
or  felony,  or  conviction  in  the  king*s  courts  of  other  infamous  crimes;  for 
heresy,  infidelity,  gross  immorality,  and  the  like. 

The  most  usual  and  known  means  by  which  any  spiritual  promotion 
becomes  void  is  the  death  of  the  incumbent;  and  such  avoidance  com- 
mences from  the  day  of  his  death,  and  the  patron  is  obliged  to  take  notice 
of  it  at  his  peril,  and  not  to  expect  an  intimation  from  the  ordinary.  (2) 
But  it  seems  that  the  six  months  are  only  to  be  reckoned,  for  the  purpose 
of  lapse,  from  the  time  the  patron  could  reasonably  be  supposed  to  have 
notice  of  the  incumbent's  death  (S),  especially  if  the  incumbent  die  out  of 
the  realm. 


Avoidance,' 
how  tried. 

Sut.  25  £dw. 
3.  St.  3.  c.  8. 


Appeal  uimn 
sentence  of 
deprivation. 


4.    AVOIDAN'CE,  now  TRIED. 

By  Stat.  25  Edw.  3.  st  3.  c.  8.,  afler  reciting  that  "  the  prelates  have 
shewed  and  prayed  remedy  for  that  the  secular  justices  do  accroch  to  then 
cognisance  of  voidancc  of  benefices  of  right,  which  cognisance  and  the 
discussing  thereof  pertaincth  to  the  judges  of  holy  church,  and  not  to  the 
lay  judge,  the  king  will  and  grantoth  that  the  said  justices  shall  from. 
henceforth  receive  such  challenges  made  or  to  be  made  by  any  prelate 
of  holy  'Church  in  this  behalf^  and  moreover  thereof  shall  do  right  and 
reason." 

And  the  distinction  which  exists  is  this :  If  the  question  be,  whether 
the  church  be  full  of  an  incumbent  or  not,  the  same  shall  be  tried  by  tbe 
certificate  of  the  bishop  who  best  knows  of  the  institution  ;  but  if  the  issue 
to  be  tried  be,  whether  the  church  be  void  or  not,  the  same  shall  be  tried 
by  a  jury  at  the  common  law,  unless  the  issue  to  be  tried  be  upon  some 
s})ecial  act  of  avoidance,  for  then  the  same  shall  be  tried  by  the  certificate 
of  the  bishop,  so  as  the  especial  cause  of  the  avoidance  be  spirituaL  (4) 

If,  as  before  stated  (5),  a  church  be  only  voidable  by  deprivation, 
and  the  ecclesiastical  judge  has  actually  pronounced  a  sentence  of  depriva- 
tion against  the  incumbent,  yet  if  the  person  deprived  make  his  appeal,  the 
church  is  not  actually  void,  so  long  as  the  appeal  is  pending ;  and  if  die 
sentence  of  deprivation  upon  the  appeal  be  declared  void,  the  clerk  will  be 
perfect  incumbent,  as  before,  without  any  new  institution.  (6) 


(1)2  Inst.  621.     Gibson's  Codex,  792. 
1  Burn's  K.  L.  107.  (b). 

(2)  Watson's  Clergyman's  I^w,  4.   Dyer, 
327.  (b).  pL  7.      Caietb^'H  eage,  6  Co.  fil'. 

(3)  Watson*s   Clergyman's   T^w,  4.      2 
Rol.  Abr.  Pretentmeni  (Q),  393. 


(4)  GIlMon's  Codex,  793.  1  Inst.  344.  (a). 
1  IJurn's  E.  L.  107.  (b). 

(5)  Jnte,  p.  29. 

{6)  Watson's  Clergyman's  Law,  53. 
GayUnCs  cafe,  Owen,  12.  Packman » toMt^ 
6  Ca  18. 


BAFriSM.  OS 


BAPTISM.  (1) 
Generally*  pp.  94—- 99. 

Emrfy  Modk  of  baptism  —  The  nmmher  and  nature  of  the  tacramentt  according  to  the 
Ckmnk  of  England —  Effect  of  baptism  —  Meaning  of  the  word  umbaptjzcd  — 
Artiek  27.  —  Baptism  of  infants  —  Canon  81.  —  A  font  of  stone  for  baptism  in 
nay  church  —  Days  upon  which  baptism  is  recommended  to  be  received — Canon  68. 
-*  Ministers  not  to  refuse  to  christen  —  Jrhen  baptism  required^  previous  notice  to 
he  giweu  to  the  dergyman — Number  of  God-fathers  and   God-mothers —  Canon  29. 

—  Dsremt  of  child  not  to  be  God^father —  God-fathers  and  God-mothers  must  be  com- 
municants  —  At  what  time  the  clergyman  is  bound  to  perform  the  rites  of  baptism 

—  Naming  the  child  —  Bishop  can  prevent  a  child  from  being  baptized  with  an  iin- 
proper  mame  —  Mode  of  dipping  —  Canon  30.  —  The  lawful  use  of  <Ae  cross  in  bap^ 
titm  expioMMMd. 

PiiVATB  Baptism,  pp.  99,  100. 

iVJMte  baptism  not  to  be  adopted  except  it  be  from  great  cause  and  necessity  —  Canon  69. 

—  AoucAmaU  of  minister  for  refusing  to  baptize  privately  in  cases  of  danger  of  death 
leheu  reqwed  so  to  do  —  Pouring  water. 

.  Lay  Baptism,  pp.  100 — 126. 

ACOOKSIXG    TO    THE    AKCIENT     CaNON    LaW  —  SuBSEQUENTLT  TO    THK     TIME   OF  THE 

Rbtokmatiok   and   cp  to  the  TIMS  or  Kivo  James  I.  —  Fhom  King  James 

1.  TO  THE    ReSTO&ATIOK DURINO    TBE    PROTECTORATE AfTER    THE     KeSTORA- 

TIOH  TO   TBE    PRESENT  TIME Or  DiSSENTERS UNIVERSAL  PRACTICE  AS  TO  BaF- 

ntm  or  Dissenters,  whether  Cathoijc  or  others  —  Baptism  by  Persons 
ALLEGED  TO  BE  Herbtics  OR  SCHISMATICS  —  Judgment  of  Sir  John  NichoU  in 
Kemp  v.  Wickes —  Baptum  bt  an  unordained  \Vesleyan  Minister  —  Judgment 
of  Lard  Brougham  in  Escott  t.  Mastin  — Judgment  of  Sir  Herbert  Jenner  Fust  in 
TiTCBMARsa  V.  Chapman. 

i  Fees  for  Baptism,  pp.  126 — 128. 

Hojmdue  of  common  right  for  baptism  —  Baptism  cannot  be  delayed  for  the  non-payment 
efthe  baptismal  fees  —  Questionable  whether  a  minieter  can  enforce  any  baptismal  Jee* 

S.R1CISTERING  Baptisms,  pp.  128 — 132. 

friwfipal  statutes  applicable  to  the  registering  of  baptitms  —  liegisters  to  be  in  separate 
ffister  books  —  Certifcate  of  bajitism^  when  performed  in  any  other  place  than  the 
fviA  church  —  Register  books  to  be  kejtt  by  officiating  minister  in  an  iron  chest 
^-Amual  copies  <f  registers  to  be  made  and  to  be  verified  by  the  officiating  minitter 
*-  FoBM  or  VBRiriCATioN  or  the  Register  op  Baptisms  to  be  transmitted 
^  THE  Register  —  Annual  copies  of  register  books  to  be  transmitted  to  the  regis" 
^'ivt  0/  each  diocese  by  the  churchwardens  —  Registrars  to  make  reports  to  biehops 
^^lAir  such  copies  have  been  sent  —  In  case  of  neglect  or  refusal  of  officiating  minister 
^  ^fy  copies  of  the  register  books^  churchwardens  to  certify  the  default  —  In  places 
**w  there  is  no  church  or  chapel,  a  memorandum  of  every  baptism  may  be  delivered  to 
^  efiieiating  minister  of  some  adjoining  parish  —  Copy  of  register  books  not  subject 
^  tump  duty  —  Stat.  II  Geo.  4.  &  Gul.  4.  c.  66.  —  Punishment  for  inserting 
■^  false  entry  in  any  register  of  baptisms  —  Forging  or  altering  any  such  entry 
'^  lettering  any  false  or  forged  entry  ^  or  destroying ,  ^c.  the  register  —  Rector ^  8fc.  not 
'■>^  to  any  penalty  for  correcting,  in  the  rnode prescribed,  accidental  errors  in  the  regis- 
^■^/nsertimg  m  any  copy  of  a  register  of  baptisms,  transmitted  to  the  registrar,  any 
filte  entry,  or  forging  or  verifying  any  cojty,  knowing  it  to  be  false,  transportation  for 
*w«  years,  trc^  Stat.  6  &  7  Gol.  4.  c.  ^6. —  Registers  of  baptisms  may  be  kept  as 
mmofort^^  Name  given  in  baptism  may  be  registered  within  six  months  after  registrar 


(1)  Vide  Stephens*  Ecclcsustieal  Statutes,  Inde^  tit.  Baftjsm. 
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BAPTISM. 


Hon  ofhirtk  —  Searches  may  he  made  and  certifiealet  given  Sy  the  penoms  htefimg  tha 
regietere  —  PenaUy  for  wUfuUy  giving  faUe  information —  PenaUgfor  not  daify  rvgi*- 
tering  births,  or  for  being  or  injuring  the  regieiere, 

6.  Application  of  Penalties  under  Stat.  52  Geo.  S.  c.  146.|  and 
TO  what  Places  such  Statute  extends^  p.  133. 

7.  Baptismal  FoRMSy  pp.  133, 13K 


GsMsmALir. 

Early  mode  of 
baptism. 


Article  25. 
The  number 
and  nature  of 
the  sacraments 
according  to 
the  Church  of 
England. 


1.  Generally. 

At  first  baptism  was  administered  publicly,  as  occasion  served,  by  riven 
**  Paulinus,"  Bede  states  (1),  <*  baptized  many  in  the  rivers,  before  oratories 
or  churches  were  built"  Afterwards  the  baptistery  was  built  at  the  entrance 
of  the  church,  or  very  near  it,  as  is  mentioned  by  Athanasius,  St  Chiy* 
sostom,  St  Ambrose,  St  Augustin,  &c.  The  baptbtery  then  had  a  large 
basin  in  it,  which  held  the  persons  to  be  baptized,  who  went  down  by  stepa 
into  it  Afterwards,  when  immersion  came  to  be  disused,  fonts  were  set  op 
at  the  entrance  of  churches.  (2) 

By  the  twenty-fifth  article  of  religion,  <<  Sacraments  ordained  of  Qhiiti 
be  not  only  badges  or  tokens  of  Christian  men  s  profession,  but  rather  they 
be  certain  sure  witnesses  and  effectual  signs  of  grace,  and  God*s  good  will 
towards  us,  by  the  which  he  doth  work  invisibly  in  us,  and  doth  not  only 
quicken,  but  also  strengthen  and  confirm,  our  faith  in  him. 

'*  There  are  two  sacraments  ordained  of  Christ  our  Lord,  that  *is  to  say^ 
baptism  (3)  and  the  supper  of  the  Lord. 


(l)Lib.  2.  c.  14. 

(2)  1  Stilling,  Ecclcs.  Ca.  146. 

(3)  The  Bishop  of  Exeter  in  his  charge 
at  his  triennial  visitation  in  1845,  made  the 
following  comments  respecting  baptism  :  — 
"  The  great  evil  of  our  times  is  the  op- 
position of  teaching  respecting  the  eaera- 
ments ;  especially  on  that  great  and  funda- 
mental articlci  the  new  birth,  without  which 
'  we  cjinnot  sec  the  kingdom  of  God.* 
(John  iii.  .*}.)  Among  its  many  mischiefs, 
it  is  not  the  least,  that  it  has  largely  contri- 
buted to  produce  a  general  want  of  due  and 
tliankful  reverence  for  the  churclu  In  truth, 
there  is  an  intimate  and  manifest  connexion 
between  these  two  particulars.  He  who 
acknowledges  that  Baftism  is  not  merely 
the  seal  of  a  new  covenant,  but  is  also  God's 
method  of  giving  to  us  a  new  nature, 
wherein  we  are  born  of  the  Spirit,  and  are 
thus  really,  though  mystically,  made  one 
with  Christ,  and,  through  Christ,  with  tho 
Father  —  will  also  be  ready  to  acknowledge 
that  the  church,  the  blessed  company  of  all 
faithful  people,  into  which  baptism  brings 
us,  is  the  mystical  body  of  Christ,  quickened 
by  his  spirit ;  and  so  is  the  channel,  through 
which  all  spiritual  graces  flow  from  its  di- 
vine head  to  every  •  meniber  in  particular.* 
(1  Cor.  xii.  27.)  They  will  therefore  feel, 
and  ought  to  teach  others  to  feel,  the  duti- 
ful necessity,  or  rather  the  transcendant 
blessedness,  (for  duty  aod  biesiing  are  here 


one,)  of  continuing  members  of  that  'one 
body,*  if  they  would  continue  to  have  tbift 
*one  spirit'  —  of  reverencing  its  unity  — 
of  sustaining  its  order  —  of  conforming  in 
all  things  to  its  laws. 

**  But  while  some  among  our  dMf 
deny  the  spiritual  birth  in  baptism  (with  3 
the  blessed  inferences  from  that  great  tnith]^ 
respect  or  tenderness  for  them  has  indiMil 
too  general  a  relaxation  of  sound  tcaehi^ 
respecting  the  church,  even  among  thoM 
who  do  not  agree  with  them  in  tbar  vitv 
of  baptism.  For  the  latter  bavt  hcdtiferf 
and  forborne  to  bring  forth  truths  which 
condemn  so  many  of  their  brethrmi»  wboo^ 
on  other  grounds,  they  Justly  revere.  The 
consequence  is,  that  the  sacred  natufc  of  tht 
church,  not  being  made  the  sul^iaet  of  thi 
teaching  of  its  ministers,  hai  beensuflfend 
to  acquire  but  little  hold  on  tba  undo^ 
standing,  and  therefore  on  the  hearts  of  dw 
people.  For  if  the  church  is  commonly 
regarded  as  scarcely  better  than  ona  of  m> 
veral  sects  or  denominationa  of  Cliristiaa% 
whose  fault  is  this  ?  Ought  wa  to  be  ao^ 
prised,  when  we  never  tell  the  people  vliift 
the  church  is,  —  what  the  duty,  «  ~ 
inestimable  privileges,  the  rest,  the  i 
the  comfort  of  abiding  within  its  hi 
in  other  words,  when  we  never  teach 
principles  —  ought  we  to  be  surpriaed  I 
the  ])eople  are  profoundly  ignonnt  cf 
them?** 
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**  Thoie  five  commonly  called  sacraments,  that  is  to  say,  confirmation,  Ckxaally. 
penance,  orders,  matrimony,  and  extreme  unction,  are  not  to  be  counted  1^  T 

for  sacraments  of  the  gospel,  being  such  as  have  grown,  partly  of  the  two  sacra- 
corrupt  following  of  the  Apostles,  partly  are  states  of  life  allowed  by  the  ^^^-  the  five 
Scriptures ;  but  yet  have  not  like  nature  of  sacraments  with  baptism  and  to  be  counted 
the  Lord's  supper,  for  that  they  have  not  any  visible  sign  or  ceremony  for  ucrameiitt 
orduned  of  God."  "^^^^  S*^^' 

The  effect  of  baptism,  in  whatever  form  the  ceremony  may  be  performed.   Effect  of 
to  long  as  certain  necessary  things  are  observed,  is  not  so  much  to  admit      P^™* 
die  person  baptized  into  any  particular  church,  as  to  make  him  one  of  the 
general  congregation  of  Christ's  flock. 

The  plain  simple  import  of  the  word  **  unbaptized  "  in  its  general  sense,  Meaning  of  the 
SDd  unconnected  with  the  rubric,  is,  obviously,  a  person  not  baptized  at  ^^^"  unbep. 
iD,  not  initiated  into  the  Christian  Church.     Unbaptized  persons  have  been 
phesd  in  association  with  excommunicated  persons  and  with  suicides,  both 
of  whom  are  considered  as  no  longer  Christians. 

"The  baptism  of  young  children  is  any  wise  to  be    retained    in  the  Articles?. 
Chrnh  ( 1 ),  as  most  agreeable  with  the  institution  of  Christ."  (2)  /Sr  *^ 

^  The  curates  (3)  of  every  parish  shall  often  admonish  the  people,  that 
tkcy  defer  not  the  baptism  of  their  children  longer  than  the  first  or  second 
Saiday  next  after  their  birth,  or  other  holy  day  falling  between ;  unless,  upon 
a  great  and  reasonable  cause^  to  be  approved  by  the  curate."  (4) 

**  According  to  a  former  constitution  (5),  too  much  neglected  in  many  Canon  81. 
pliecs»  we  appoint  that  there  shall  be  a  font  of  stone  in  every  church  and  ^/^^^^^ 
(hpel  where  baptism  is  to  be  ministered ;  the  same  to  be  set  in  the  ancient  every  church.   . 
uul  places.     In  which  only  font,  the  minbter  shall  baptize  publicly."  (6) 

^The  people  are  to  be  admonished,  that  it  is  most  convenient  that  baptism   Habrlc. 
iWl  not  be  administered  but  upon  Sundays  and  other  holy  days,  when  the  ^i"j\.',  b^,tisni 
■Qit  number  of  people  come  together ;  as  well  for  that  the  congregation   is  rccom- 
tkwe  present  may  testify  the  receiving  of  them  that  be  newly  baptized  into  JJj|^'"|J.*^  *"  ^ 
tile  number  of  Christ's  Church,  as  also  because,  in  the  baptism  of  infants, 
emy  man  present  may  be  put  in  remembrance  of  his  own  profession  made 
to  God  in  his  baptism.     Nevertheless,  if  necessity  so  requires,  children  may 
ke  b^)tized  upon  any  other  day."  (7) 

"  Xo  minister  shall  refuse  or  delay  to  christen  any  child^  according  to  the   Canon  G8. 
fcnn  of  the  Book  of  Common  Prayer,  that  is  brought  to  the  church  to  him   ^linisters  not 
■pw  Sundays  or  holy  days  to  be  christened  (convenient  warning  bring  ^  ^*^  "^**  *° 


christen. 


(I)  Ropcctiiig  Baptiiins  in    churches,  ton  v.  Chester  (Bishop  of),  I  Hen.  Black, 

■ivtht  Church  Building  Acts  t*fW«  aUt.  427. 

*G«k3.  &  45.   s!L  27,  28,  2<l.   Stat.  59  (4)  Rubric. 

^  21  c.  134.  t.  6.       Sut.  1  &  2  Gul.  4.  (5)  Former   Constitution,  viz.  among  the 

^&  K  14.,  Stephen^  Ecclesiastical  Sta-  canonn  of  1571.     Curabunt  fii'lditui]  ut  in 

^1114,1153,1456.  singulis  ecclesiis  sit   sacer  tons,   non    pel- 

(!)  Article  ST.  vis,  in  quo  baptisnius  ministretur,  isquc  ut 

tS)  (^rulr:  —  Here  the  term  is  used  in  dcccntcr  et  raunde  conserTctur. 

■i  triginal  sense  of  **  person  having  cure  llie   following  edict  will  also  be  found 

^inlii''  tmius,  eurio,  euri.      In  the  mo-  in  the  Constitutioncs  Edmundi  ArcliiepiA- 

^  ippUcatioD  of  the  term,  the  office  of  copi  (Lyndwood,  Const  Prov.  Ang.  241.) 

^■^  a  sobrtantially  the  same  as  the  term  "  Baptisterium  habeatur  in  qualil>et  Rccle- 

*^  in  ito  original  sense.     Those  persons  sia  baptismal!  Inpideum.Telaliudcompctens 

^  Aichaigcd   the  duty   of   the    rector  quod  decentcr  cooperiatur,  et  rvvervnter  ob- 

**  *»   described.      A    ticar    was    one  servctur,  et  in  alios  usus  non  convvrtatur.'* 

*7PcifimBcd  the  service  of  the  church  (6)  Canon  81. 

^^vtsris;  lo  is  DOW  a  curate.     Artkhg-  (7)  Rubric 
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given  him  thereof  before),  in  such  manner  and  form  a^  is  prescribed  tu  tkt 
Book  of  Common  Prayer;  and  if  he  shall  refuse  to  chri*t<;D/*  (I)  ••bt 
th&ll  be  suspended  by  the  bishop  of  ilie  diocese  from  his  ininistry  bf  llsi 
fepace  of  three  months." 

**  When  there  are  children  to  be  bapti2ed9  the  parents  shidl  gi%'e  know* 
ledge  thereof  orer  night  or  in  the  morning  before  the  beginning  of  moreiiii 
prayer  to  the  curate."  (2) 

•*  There  shall  be,  for  every  male  child  to  be  baptized,  two  godfathers  aiMJ 
one  godmother;  and  for  every  female,  one  godfather  and  twogodmothcrr».*(S) 

But  there  does  not  «eem  to  be  any  legal  objection  against  a  grealcr 
immber  of  godfathers  and  godmothers  if  the  parties  desire  it. 

By  canon  29,  "  No  parent  shall  be  urged  to  be  present,  nor  be  admittrd  to 
answer  as  godfather  for  his  own  child;  nor  any  godfather  or  godmother  shall 
be  sufiered  to  make  any  other  answer  or  speech,  than  by  the  Book  of  Commaii 
Prayer  is  prescribed  in  that  behalf.  (4)  Neither  shall  any  person  be  ad» 
mitted  godfather  or  godmother  to  any  child  at  christening  or  conlirmalki% 
before  tlie  said  person  so  undertaking  hath  received  the  holy  communtoii.* 

It  therefore  seems  to  be  the  duty  of  the  clergyman  not  to  admit  pcrsoo* 
to  be  godfathers  or  goduiother^  unless  they  have  been  communtcants, 

"  And  the  godfathers  and  godmothers,  and  the  people  %rith  the  chiidfe% 
must  be  ready  at  the  font>  either  inmiediately  after  the  last  les^n  at  momiof 
prayer,  or  else  immediately  after  the  last  lesson  at  evening  prayer,  as  iim 
curate  by  his  discretion  shall  appoint."  (5) 

Thus  the  period  of  time  at  which  the  ceremony  of  baptism  ought  tofat 
performed  seems  to  be  absolutely  fixed,  and  if  the  clergyman  act  in  oppo* 
nition  to  such  injunctions,  he  is  punishable  in  the  Ecclesta!»tic4i1  Court* 

'*  And  the  priest  coming  to  the  font,  which  is  then  to  be  filled  with  puif 
water,  shall  perform  the  office  of  public  baptism/' (6) 

By  a  constitution  of  Archbishop  Peccham,  ministers  were  to  take  care  Ml 
to  pennit  wanton  names,  which  being  pronounced  should  sound  to  ImA 
viousness,  to  be  given  to  ctiitdren  baptized,  especially  of  the  frmale  ift|? 
and  if  otherwise  it  were  doiiCf  the  name  was  to  be  changed  (7)  by  ttii 
bishop  at  contirmation :  and  being  bo  changed  at  csoniirmation  was.  Loll 
Coke  hays,  to  be  deemed  the  lawful  name*  (S) 

Dr.  Burn  states  (9),  that  **  this  might  be  so  in  the  time  of  Lofd  Cokt; 
but  now  the  case  eccmeth  to  be  altered.  In  the  ancient  offices  of  coa0ma» 
tion,  the  bishop  pronounced  the  n^me  of  the  child  ;  and  if  the  bishop  diilodt 
approve  of  the  name,  or  the  person  to  be  confirmed,  or  his  friends  deiirii' 
it  to  be  altered,  it  might  be  done  by  the  bishop  s  then  pronouncing  a  mpv 
tiimie :  bat  by  the  form  of  the  present  liturgy,  the  bishop  doth  not 


(l)Cntioa6a« 

(2)  ttubric. 

(3)  Ibid. 

(4)  Tlic  quosticmf  In  the  office  of  the  2 
£4w,  H.t  Dottiktm  rtnovmer'/  and  so  on,  were 
put  to  tlie  child.  »nd  not  to  ilii*  gudfathcrs 
and  godmothers;  which  (with  oil  due  «ul»- 
mtaioo)  iretTiA  more  applicable  to  the  end 
df  tbo  tDfttitulMin  ;  excltuive  of  whicli  it  ia 
not  WBibtent,  M^intngt^,  with  proprti-ty 
pi  UglgaMge^  Id  MIX  to  three  i^ertons  collcc. 
tfvflft  Dott  thprn  in  the  name  uf  thU  child 
4o  mii  or  that?    But  it  •eecos  to  be  mure 


ineooiisteiit  totay  to  tho  childL  Dsit  If 
tht  name  tf/lhiw  thiU  f  'Hie  exprcaloB 
thou*  Tn»j  appiv  to  the  vpoowfindii 
ly.      1  Burn*  K.  i-  I  la 

(5)  Rubric 

{<})  Ibid. 

(7)  Corrigitur.       SeiL  mtsHaado  i 
et    iioneUJU5i    nomen   imponcndfb 
wood.  Const.  Prov,  Ang,  f4€. 

(8)  Quod  »c  in  CoofirOMlioos  ttiw 
legale  numcn   reputsbitur.      I  liiiC. 
Ly(»dwwjtl,  Con«t,  Frur,  Aug.  24X 

t9)  I  Burn's  E.  I^  ho. 
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ike  name  of  the  person  to  be  confirmed,  and^therefore  cannot  alter  it"  (1)  Genkeallt. 
It  nay,  hoveveri  be  observed^  that  as  there  is  no  rubric  which  expressly  Bishop  can 
takes  away  the  aathority  of  the  bishop  to  comply  with  the  foregoing  const!-  prevent  a  child 
titioii,  he  can,  if  he  think  proper,  prevent  a  child  from  being  bapUzed  {[^ed^"|f^P' 
with  an  improper  name.  improper  name. 

**The  priest  shall  take  the  child  into  his  hands,  and  shall  say  to  the  god-  Mode  of 
fathers  and  godmothers,   'Name  this  child:'  and  then,  naming  it  after  ^PP"%* 

(if  they  shall  certify  him  that  the  child  may  well  endure  it,)  he  shall 
dq»  it  in  the  water  discreetly  and  warily,  saying,  *  N.,  I  baptize  thee,  in  the 
le  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost.' " 
Bat  if  they  certify  that  the  child  is  weak,  it  shall  suffice  to  pour  water 
it  (2),  saying  the  foresaid  words."  (S) 
And  then  the  priest  is  to  sign  the  child  with  the  sign  of  the  cross.  (4) 
Respecting  the  sign  of  the  cross  the  rubric  observes,  <<  To  take  away  all  The  lawful  um 
Knple  concerning  the  use  of  the  sign  of  the  cross  in  baptism,  the  true  P^  ^^  ^'^ 
ciplicaUon  thereofi  and  the  just  reasons  for  the  retaining  of  it,  may  be  seen  explained, 
ii  the  thirtieth  canon,  first  published  in  the  year  mdciv  ;"  and  that  canon  is 
aifiiUows: — 

"  We  are  sorry  that  his  Majesty's  most  princely  care  and  pains  taken  in  Canon  so. 
Iks  eoofierence  at  Hampton  Court,  amongst  many  other  points,  touching 
tUi  one  of  the  cross  in  baptism,  hath  taken  no  better  efiect  with  many,  but 
Ikt  still  the  ase  of  it  in  baptism  is  so  greatly  struck  at  and  impugned.  For 
the  farther  declaration  therefore  of  the  true  use  of  this  ceremony,  and  for 
the  renofing  of  all  such  scruple  as  might  any  ways  trouble  the  consciences 
if  them  who  are  indeed  righUy  religious,  following  the  royal  steps  of  our 
worthy  king,  because  he  therein  foUoweth  the  rules  of  the  Scriptures, 
the  practice  of  the  primitive  church,  we  do  commend  to  all  the  true 
of  the  Church  of  England  these  our  directions  and  observations 
caning. 

"First:  It  is  to  be  observed  that,  although  the  Jews  and  Ethnics  derided 
kolh  the  aposties  and  the  rest  of  the  Christians  for  preaching  and  believing 
ii  him  who  was  crucified  upon  the  cross,  yet  all,  both  apostles  and  Chris- 
tiuii  were  so  far  firom  being  discouraged  from  their  profession  by  the  igno- 
■iny  of  the  cross,  as  they  rather  rejoiced  and  triumphed  in  it.  Yea,  the 
Holy  Ghost,  by  the  mouths  of  the  apostles,  did  honour  the  name  of  the 
OOM  (being  hateful  among  the  Jews)  so  far,  that  under  it  he  comprehended 
iot  only  Christ  crucified,  but  the  force,  effects,  and  merits  of  his  death  and 
with  all  the  comforts,  fruits,  and  promises  which  we  receive  or 
thereby. 
*  Secondly :  The  honour  and  dignity  of  the  name  of  the  cross  begat  a 

(I)  Johnaoo*!  Canons,  a.  n.  1281,  a.  S.  semel  in  aquas  mergere;  quia  dum  in  tri- 

(fl)  Aar  wattr  mpom  it:-—  The  practices  bus  subsistentiis  una  substantia  est,  rcprc- 

tf  Iwa  tmtnio  and  wimplex  menio,  with  the  bensibile  esse  nuUateniks  potest,  infiintem  in 

of   than,  are  described  by  Pope  Baptismate  in  aquam  vel    ter    vel    ternd 


the  4th    Council  of  Toledo,       mergere ;  quando  et  in  tribus  mersionibus 
Oh.  C  "  Nasantem(q[>eaking  of  the  usage       Personarum  Trinitas,  et  in  una  potest  Di- 


rf  At  BoDMn  Church)  quod  tertio  mergi.  vinitatis  singularitas  designari.** 

^m,  tridnaas  sepultur*   sscranenta  sig-  The  dipping,  by  the  office  of  the  8  £d- 

^■■i^  at  dum  tertio  infiuis  ab  aquis  edu-  ward  6.,  was  not  all  over ;  but  they  first  dip- 

atm,  BcBurractio  triduani  temporis  expri-  ped  the  right   side,  then  the  left,  then  the 

■itor.     Quod  si  quis  forte  edam  pro  sum-  face  towards  the  font. 

■■  Triaitatis  vcncratione  existimet   fieri,  (3)  Rubric. 

H^nr  ad  hoc  aliquid  obsistit  bapti/andum  (4)  Ibid. 
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rlh»»Ai4.T,  nsvereDd  estimation,  even  in  the  apostles'  times  (for  aught  tJiat  is 
C^iMM  30i~*"  ^^*^  contrary),  of  the  b't^n  of  the  crf>ss,  which  the  Christians  shortly 
U9ed  in  all  their  actions*  thereby  making  an  outward  $how  and 
even  to  the  astonishment  of  the  Je\V5,  that  they  were  not  asliASoed  i«  99^ 
koowleilge  him  for  their  Lord  and  Saviour,  who  died  for  them  upoa  ttl 
cros8.  And  this  si^n  they  did  not  only  use  Ibemselve*  w  ith  a  kind  of  gbirfi 
when  they  met  with  any  Jews,  but  signed  therewith  their  ehiUlreii  wkM 
they  were  christenedt  to  dedicate  them  by  that  badge  to  bia  MTficef  wbMi 
benefits  bestowed  upon  them  in  baptism,  the  name  of  the  croM  cUd  npn* 
aent.  And  this  u^e  of  the  sign  of  the  cross  in  baptism  wan  held  ta  iki 
primitive  church,  m  well  by  the  Greeks  as  the  Latins,  with  otie  nnHiiat  Mi 
great  applause.  At  what  time,  if  any  had  opposed  themselves  ignffnif  1|| 
they  would  certainly  have  been  censured  as  enemies  of  the  nonie  of 
cross,  and  con^quently  of  Christ*s  merits,  the  sign  whereof  they 
better  endure*  Thl^  continual  and  general  use  of  the  sign  of  tJie 
evident  by  many  testimonies  of  the  ancient  fathers* 

«  Thirdly  :  It  must  be  confessed,  that  in  process  of  time  the  tags  of  lli: 
crosa  was  greatly  abused  in  the  Church  of  Eome»  especially  aAer  Ibal 
ruptiou  of  popery  had  once  possessed  it.    But  the  abuse  of  a  thijig 
take  away  the  lawful  use  of  it,     Nay»  so  far  was  it  from  the  purposa 
Church  of  England  to  forsake  and  reject  the  churches  of  Ilalyi  Fi 
Spain,  Germany,  or  any  such  like  cburche^^  in  all  things  which  Ihcf  | 
and  practised,  that,  as  the  *  Apologj'  of  the  Church  of  England'  eo) 
it  doth  with  reverence  retain  thfise  ceremonies^  which  do  neither 
tfic  church  of  God,  nor  oifeud  tlie  minds  of  sober  men :  and  only 
from  them  in  tho.se  particular  pointy  w  herein  they  were  fallen  both 
thetnselves  in  their  ancient  integrity,  and  from  the  apostolical  churches 
were  tlieir  first  founders.     In  which  respect,  amongst  some  other 
ancient  ceremonies,  the  sign  of  the  cross  in  baptism  hath  been  ret»i 
this  church,  both  by  the  jud^ent  and  practice  of  those  reverend 
and  great  divines  in  the  days  of  King  Edward  the  Sixth,  of  whooi 
constantly  sutfered  for  the  profession  of  the  truth ;  and  others  being 
in  the  time  of  Queen  Mar>*,  did  after  their  return,  in  the  beginning 
reign  of  our  late  dread  sovereign,   continually  defend  and  use  thff 
This  resolution  and  practice  of  our  church  hath  been  allowed  and 
by  the  censure  upon  the  Communion  Book  in  King  Edward  the 
days,  and  by  the  Harmony  of  Confessions  of  latter  years ;  because, 
the  use  of  this  sign  in  baptism  was  ever  accompanied  here  witli  MU 
cient  cautions  and  exceptions  against  all  popi^^h  superstition  and  erv 
the  like  cases,  are  either  fit  or  convenient, 

**  First :  The  Church  of  England,  liince  the  abolishing  of  popery,  batkl 
held  and  taught,  and  so  doth  hold  and  teacli  still,  that  the  sign  of  tlie 
used  in  baptism  is  no  part  of  the  substance  of  that  sacrament ;  for^ 
the  minister  dipping  the  infant  in  water,  or  laying  w^ater  upon  the 
(as  the  manner  also  is),  hath  pronounced  these  words :  *  I  baptiz* 
the  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghostt*  th§ 
is  fully  and  perfectly  baptized*     So  as  the  sign  of  the  cross  being 
wards  used,  doth  neither  add  any  thing  to  the  virtue  and 
baptism,  nor  being  omitted  doth  detract  any  thing  from  thm 
substance  of  it. 
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ofidty :  ft  is  apparent  in  the  commanion  book,  that  the  infant  baptized  G^kikaxxt. 
ii>  hf  virtue  of  baptisni,  before  it  be  signed  with  the  sign  of  the  cross, 
wcatir»ed  isito  the  congregation  of  Christ's  flock  as  a  perfect  member  thereof, 
ittd  not  bjT  mnj  power  ascribed  unto  the  sign  of  the  cross,  so  that,  for  the 
Wrj  WBMmbraPce  of  the  cross^  which  is  very  precious  to  all  them  that 
figbtljr  believe  in  Jesus  Christ,  and  in  the  other  respects  mentioned,  the 
CbofCih  of  England  hath  retained  stilt  the  sign  of  it  in  baptism ;  following 
Hereiii  the  prioiitire  and  apostolical  churches,  and  accounting  it  a  lawful 
Mfvud  ceremony  and  honourable  badge,  whereby  the  infant  is  dedicated 
Id  the  wernce  of  him  that  died  upon  the  cross,  as  by  the  words  used  in  the 
Book  of  Cotnmon  Prayer  it  may  appear. 

**  LaAlJy :  The  use  of  the  sigii  of  the  cross  in  baptism  being  thus  purged 
kom  all  popi&h  superstition  and  error»  and  reduced  in  the  Church  of 
Eagiiotl  to  the  primary  institution  of  it,  upon  those  true  rules  of  doctrine 
eMeeraiog  things  indifferent  which  are  consonant  to  the  Word  of  God  and 
^  jfwd^mentB  of  all  the  ancient  fathers,  weholditthe  part  of  every  private 
■Ml  bodi  mioister  and  other,  reverently  to  retain  the  true  use  of  it  pre- 
IGffttti  bj  public  authority,  considering  that  things,  of  themselves  indifTcrent, 
do  in  Moe  sort  alter  their  natures,  when  they  are  cither  commanded  or 
by  a  lawful  magistrate,  and  may  not  be  omitted  at  every  man's 
;  contrary  to  the  law,  when  they  be  commanded,  nor  used  when  they 
im  prohibited." 


2.  Private  Baptism* 


The  rubric*  afler  directing  curates  to  admonish  the  people  (1)  not  to  defer 
'^Ik  btptkin  of  their  children,  unless  upon  a  great  and  reasonable  cause, 
**aji«l  also  they  shall  warn  them,  that,  without  like  great  cause 
ityi  they  procure  not  their  children  to  be  baptized  at  home  in 
ieir  houses."  (2) 

h  leeoM  tbai  the  mtnbter  is  the  judge  whether  a  necessity  exists  for 
fmie  imptksm  or  not 

Bat,  by  Caoon  69.,  **if  any  minister  being  duly,  without  any  manner  of  col- 
\mm^  infbnned  of  the  weakne&s  and  danger  of  death  of  any  infant  unbaptized 
ii  ba  pwioii,  and  thereupon  desired  to  go  or  conie  to  the  place  where  the  said 
o&at  reniajiieth,  to  baptize  the  same,  shall  either  wilfully  refuse  so  to  do, 
p  of  grass  negligence,  shall  so  defer  the  time,  as  when  he  might 
If  hM,re  resorted  to  the  place,  and  have  baptized  the  said  infant, 
k^&etk  thipttgh  such  his  default  unbaptized;  the  said  minister  shall  be  sus- 
in  three  months,  and  before  his  restitution  shall  acknowledge  his 
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Mr  koHua  .*  —  Prssenti  prohi* 
Ml,  oe  qius  de  e^i^ro  in  aulis, 
t  Mit  aUiis  pirivattt  damibai,  *cd 
innlffiili,  in  qulbus  tiiiit  «d  hoe 
^fttmfitmw    dcpuljal,   aliquofl    (aisi 
wl  fifiMei|iQiii,  qutbus  vaIcaI  in  hoe 
i  tltfarti,  libfti  atiicrmt :  sut  talis  iie« 


ce^iaa  emers«rit,  propt^  qunm  nequeat  ad 
ecclesiam  absque  periculo,  propter  hoc  ac- 
ctissus  haberi)  audeat  bnptizare.  Qui  autem 
secus  pTHrMimpM-'rit.  autsuuin  in  hoc  priDnen- 
tiam  eithil>aeTit,taliter  per  EpiMopum  luum 
castigetur,  quod  alii  attcntare  situ  ilia  nun 
prsBsumAnt.     CleoL  I.  3.  t.  15.  c.  L 
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PkiiTATK  fault,  and  promise  before  his  ordiDary,  that  he  will  not  witiingti'  benf  I 

*****  like  again,  provided,  that  where  there  is  a  cumte  or  a  8ubttitut«v  tto 

stitutioD  shall  not  extend  to  the  parsoD  or  vicar  himself,  but  to  the  cvnlifi 
or  substitute  present" 

Wlien  need  shall  compel  people  to  procure  their  children  to  be  bafidsed  al 
home  in  their  houses,  the  rubric  dlrecbs  that  ^*  baptii^m  shall  be  i 
on  this  fashion ;  — First,  let  the  minister  of  the  parish  (or,  in  his  J 
any  other  lawful  minister  that  can  be  procured),  with  them  that  are  prfseot, 
call  upon  God,  and  say  llie  Lord*s  Prayer,  and  so  many  of  the  ooUaete 
appointed  to  be  said  before  in  the  form  of  public  baptism,  as  the  time  tod 

Pouring  witer,  present  exigence  will  suffer*  And  then,  the  child  being  named  by  som^  one 
that  is  present,  the  minister  shall  pour  water  upon  it,  saying  these  woi^ 
*  N»,  I  baptize  thee  in  the  name  of  the  Father,  and  of  the  Son,  and  of  tht 
Holy  Ghost.  Amen/  Then,  alt  kneeling  down,  the  miJiister  shall  give 
thanks  unto  God,** 

**  And  let  them  not  doubt,  but  that  the  child  so  baptized  b  lawfully  i 
sufficiently  baptized,  and  ought  not  to  be  baptized  again." 


Lat  BArtsfiL 

ACCO&MVO  TO 
TMH  AKCIClfT 

CAHOif  Law. 


S*  Lay  Baptism* 

It  appears  from  the  ancient  canon  law,  that  from  the  earliest 
use  of  water,  with  the  invocation  of  the  name  of  the  Father,  of  the  Sam 
and  of  the  Holy  Ghost,  was  held  to  be  the  essence  of  baptism ;  that  bap- 
tism so  administered,  even  by  a  layman  or  a  woman,  was  valid ;  and  tlnl 
a  person  who  had  been  so  baplized  was  not  to  be  baptized  again.  (1) 

It  is  perfectly  clear  that,  according  to  the  general  canon  law,  thooffc 
regular  baptism  was  by  a  bishop  or  priest,  yet  if  administered  by  a  Utc  or 
by  a  heretic,  or  schismatic,  it  was  valid  baptism,  and  so  valid,  that  it  iif 
not  to  be  repeated.  (2) 

Regular  baptism  was  to  be  administered  by  a  priest,  and  io  the  church, 
and  at  certain  stated  times  of  the  year ;  but  in  cases  of  urgency*  a  Uymsi 
might  administer  baptism  in  private  houses  rather  than  it  should  not  bi 
administered  at  alt.  If  a  layman  interposed  without  necessity  io  the  ottes 
he  was  punishable ;  but  still  the  baptism  was  validi  and  by  no  meaiii  10  ^%J 
repeated.  (5) 

it  teems  to  admit  of  no  doubt,  that  by  the  law  of  the  English  Churchy^ 
duoed  as  well  from  the  general  canon  law  as  from  its  own  particuhu-  i 
stitutions,  doirn  to  the  time  of  the  Reformation,  lay  baptism  was  allowed  l 
practised.     It  wa^  regular,  and  even  prescribed,  in  eases  of  uncriiityi  I 
was  so  complete  and  valid  that  it  was  by  no  means  to  be  repeated*    U  I 
dearly  appears  that,  in  order  to  ascertain  its  validity,  no  inquiry 
cetMiry  to  be  made  into  the  existing  urgency  under  which  it 
ministered,  but  only  into  what  was  declared  to  be  the  eeience^  wheUief  1 
had  been  administered  by  water,  and  to  the  form  of  the  invocaOiofi ;  fori 


(1 )  Ktmp  ▼.  Wkkut  S  PhiL  $76. 


(2)  Ibid.  379. 
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those  foims  were  used,  the  baptism  by  a  layman  was  complete  and  valid.  Lat  BAnmc. 

So  the  matter  stood  at  the  time  of  the  Reformation ;  and  that  period  is  an 

important  one ;  for,  if  lay  baptism  had  been  considered  as  one  of  the  errors 

of  the  Romish  Church,  it  would  have  been  corrected  at  the  time  when  all 

the  Christian  world  had  their  attention  pointed  to  those  particular  errors. 

But  the  fact  is  otherwise^  for  the  use  of  lay  baptism  was  manifestly  con- 

timied  by  the  English  Reformed  Church.  (1) 

The  better  opinion  seems  to  be,  that  all  private  baptism  was  by  laymen,  Subsiqukntlt 
antecedent  to  the  time  of  King  James ;  that  it  was  only  public  baptism  in  *®  ™  "•"  <*' 
the  charch,  which  was  to  be  administered  by  a  pnest ;  and  that,  wherever  tioh  and  up 
there  was  tbe  sort  of  urgency  and  necessity,  which  prevented  the  child  being  »>  ™»  «>■«  of 
bRHight  to  the  church,  and  required  the  child  to  be  baptized  at  home,  the      "'^   ^'^^ 
hqitism  was  to  be  administered  by  any  person,  without  requiring  the  attend- 
aaeeof  the  priest    The  same  rubric,  (that  of  Edward  VI.  and  Elizabeth,) 
dthoagh  it  enjoins  the  people  not  to  baptize  their  children  at  home  except 
ii  cases  of  necessity ;  yet,  lest  the  necessity  should  arise,  expressly  directs 
the  pastors  to  instruct  their  parishioners  in  the  form  of  doing  it     Hence  it 
ii  evident,  that,  subsequent  to  the  Reformation^  the  English  reformed  church 
itielf  did  allow  the  practice  of  lay  baptism.     So  that  practice  stood  from  the 
Reformation  till  the  time  of  King  James  I.    There  could  have  been  no  doubt 
«pon  the  rubric  of  Edward  VI.  coupled  with  what  was  the  old  law,  so  far  as 
rejected  the  validity  of  lay  baptism.     And  the  bishops  certainly  had  not 
aithority  to  alter  the  law;  they  had  only  authority  to  explain  matters  which 
were  doubtful ;  and  the  doubt  seems  to  have  been,  not  whether  lay  baptism 
vn  validy   but  whether  it  was  regular  and  orderly.     Up  to  that  time, 
vkerever  private  baptism  was  allowed,  there  is  nothing  to  be  found  in  the 
i     iDeient  canons,  the  constitutions  of  the  church,  or  the  rubric,  that  required 
tbe  minister  as  a  person  at  all  necessary  to  be  present  for  the  orderly  admi- 
ntntion  of  such  private  baptism;  it  is  not  even  to  be  inferred  that  it 
vmU  be  more  regular,  for  the  minister  b  not  mentioned ;  on  the  contrary, 
a  cues  where  private  baptism  was  necessary  (and  it  was  only  allowed  in 
OKI  of  necessity),  the  people  were  to  be  instructed  how  to  perform  it 
lbnttlvef.(2) 

Soon  after  the  accession  of  James  I.,  conferences  were  held  at  Hampton  Fkom  Knro 
CeirL    It  was  agreed  so  far  to  alter  the  rubric,' as  to  direct  that  private  ^^^J^i^ 
should  be  administered  by  a  lawful  minister ;  but  whoever  reads  the  atiov. 
which  has  been  preserved,   of  these  conferences,  will  see,  that 
lather  the  king  nor  the  bishops  maintained  that  baptbm,  if  de  facto  per- 
illed by  a  laic,  was  invalid,  (3) 

Prirate  baptism  by  laymen  had  been  always  held  valid,  and  almost  en- 
joioed  as  regular.  The  rubric  having  now  introduced  the  order  that  it  should 
be  administered  by  the  lawful  minister,  what  would  be  the  obvious  construc- 
tioQ  of  this  alteration  ?  That  in  the  regular,  and  ordinary',  and  decent  ad- 
■ioistration  of  private  baptism',  it  became  the  duty  of  the  lawful  minister  to 
pofonn  the  office.  But  if  the  old  law  was  meant  to  be  completely  changed; 
if  it  had  been  intended  to  invalidate  the  old  law  in  this  respect,  and  that  all 
<te  baptism,  except  that  by  a  lawful  minbter,  should  be  considered  as 

(I)  Iniy  V.  Wkkes,  S  Phil.  281, 283.         (2)  Ibid.  282—284.         (3)  Ibid.285. 
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absolutelj^  TinW  and  void,  tfie  new  (avr  would  have  moil 
distinctly  have  declared  it.  ( ) ) 

During  the  Protectorate,  baptism  performed  by  laymen  waa  held  valliL  (f) 

It  is  obvious  that  the  person  perfonning:  the  baptism  wa^  not  caacotiii  hf 
the  rubric  ;  and  in  this  res|H?ct  the  rubric  exactly  conformed  to  the  <M  law, 
for  the  baptism  remained  valid,  and  was  not  to  be  repeated.  Altar  lie 
Restoration,  the  rubric  was  revised,  and  was  confirmed  by  parliamefiti  cod  M 
alteration  was  made,  except  in  the  title  of  the  office.  So  the  matter  atill 
remains;  and,  after  tracing  the  law  through  the  several  stages  of  it»  bialoffft 
it  appears  impossible  to  entertain  a  reasonable  doubt,  that  the  church  did  M 
all  times  hold  baptism  by  water  in  the  name  of  the  Father,  and  of  the  Soa« 
and  of  the  Holy  Ghost,  to  be  a  valid  baptism,  though  not  adminislered  bf  m 
priest,  who  had  been  episcopally  ordained ;  or  rather,  to  state  it  iBOfe 
rally,  though  administered  by  a  layman^  or  any  other  person.  (3) 

By  the  Toleration  Act  an  important  change  was  worked  in  the 
of  protestant  dissenters ;  and  baptisms  now  administered  by 
ministers  stand  upon  very  different  ground:^  from  those  by  mere 
Protestant  dissenters^  then,  biding  allowed  the  exercise  of  their  religion 
being  no  longer  liable  to  pains  and  penalties — their  ministers  UwMlf 
exercising  their  functions — the  rites  of  that  body  being  allowed  by  llv 
law — it  can  no  longer  be  considered  that  any  acts  and  rites  pcrfofroed  hf 
them  are  such  as  the  law  cannot,  in  the  due  administration  of  it,  take  any 
notice  whatever  of,  or  that  a  baptism  performed  by  them,  when  attended  wtH 
what  our  own  church  admit*  to  be  the  essentials  of  baptism,  is  stiU  to  bf 
looked  upon  as  a  mere  nullity.  (4') 

It  may  be  important  to  the  dissenters,  that  their  baptisms  should  be  reedf* 
nised,  and  should  not  be  considered  as  mere  nullities ;  for  Ihmt  gt>es  far  lo 
the  denial  of  their  being  Christians  at  all.  (5) 

If  Presbyterians,  or  any  other  dissenters  from  the  Choreh  of  Engfaii 
have  come  over  to  that  church,  and  have  become  members  of  tt,  lif 
have  become  mtnbters  of  it,  they  have  never  been  re-bapti2c*d«  TM 
baptism,  being  with  water  and  with  the  invocation  of  the  TrinitTf  ^ 
always  been  considered  as  a  suffieient  initiation  into  the  Christian  Chmdl 
to  qualify  them  to  join  that  church,  to  become  members,  and  ew 
to  become  ministers  of  the  Church  of  England.  The 
has  prevailed  with  respect  to  Catholic  converts;  they  have 
re-baptized  ;  and  though  they  have  been  baptized  by  persoiis 
ordained,  and  persons  whom  we  consider  to  be  so  far  ministers,  heiag 
Catholic  ministers,  as  not  to  require  that  they  be  re-ordained,  yet  they  hs«t 
not  been  baptized  according  to  the  Book  of  Common  Prayer;  ud  tk 
rubric  is  as  precise  in  requiring  that  the  ofBce  shall  be  admioi^f^tered  mtlii 
particular  form,  as  it  is  that  it  shall  be  administered  by  a  regular 
Yet  Catholic  converts  are  not  re-baptized,  if  they  choose  to 
of  the  Church  of  England.  (6) 

By  the  constitutions  of  Archbishops  Edmund  and  Peccham,  and  Otho^ 


(0  ram  w,  Withm,  3  FhlL  286. 
(9)  Ibid  299, 393. 
(9)  riiid.  2»lp  S99. 


(4>  11)1(1  300. 

(5>  Ib^  304,.  d  vidi  Mikv  94. 

(()  Km^  V.  Wkkm,  3  Rut  993. 
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Oipl^)  women,  when  their  time  of  child-bearing  is  near  at  hand,  shall  have  Lay  BiPtuif, 
••l€ri««dy  for  baptizing  the  cliikl  in  case  of  necessity,  (1) 

Fof  macM  of  necessity,  the  priests  on  Sundays  shall  frequently  iDstruct 
tbttr  parislitoQers  in  the  form  of  baptism.  (2) 

Wbiclt  form  shall  be  thus :  **  I  christen  thee  in  the  name  of  the  Father, 
and  of  llie  Son,  and  of  the  Holy  Ghost.''  (S) 

Ib&iiIs  Iwptized  by  laymen  or  women  (in  imminent  danger  of  death)  shall 
•ot  be  baptiied  again,  and  the  priest  shall  afterwards  supply  the  rest.  (4) 

If  m  dilld  aliall  be  baptized  by  a  lay  person  at  home  by  reason  of  necesHity^ 
ikivnier  (for  the  reverence  of  baptism)  s\mU  be  either  poured  into  the  fire, 
or  cmied  to  the  church  to  be  put  in  the  font ;  and  the  vessel  shall  be 
bofBt  or  applied  to  the  uses  of  the  church*  (5) 

By  the  rubrics  of  the  2d  and  of  the  5th  of  Edward  VT.  it  was  ordered : 
— *•  The  pastors  and  curates  shall  often  admonish  the  people,  that,  with- 
0lt  gTBttt  cause  and  necessity^  they  baptize  not  children  at  home  in  their 
mad  when  great  need  shall  compel  them  so  to  do,  that  then  they 
it  on  this  fashion: — First,  let  them  that  be  present  call  upon  God 
fcr  hu  gr^ce,  and  say  the  Lord's  I*rayer,  if  the  time  will  suder,  and  then 
mt  of  them  shall  name  the  child,  and  dip  him  in  the  water,  or  pour  water 
1900  htm»  saying  these  words :  *  I  baptize  thee  in  the  name  of  the  Father, 
lid  of  the  Son,  and  of  the  Holy  Ghost.''' 

lo  the  manuscript  copy  of  the  articles  made  in  convocation  in  the  year 
UT J»  ibc  tvelRh  is,  '^Item,  where  some  ambiguity  and  doubt  hath  arisen 
ttm^g  diver«»  by  what  persons  private  baptism  is  to  be  adminstered ;  for 
■»  onch  as  by  the  Book  of  Common  Prayer,  allowed  by  the  statute,  the 
of  the  diocese  is  authorised  to  expound  and  resolve  all  such 
Si  shall  arise,  concerning  the  manner  how  to  understand  and  to 
ihe  things  contained  in  the  said  book ;  it  is  now,  by  the  said  arch* 
Ikkop  and  bishops  expounded  and  resolved,  and  every  of  them  doth  ex- 
piiund  and  resolve,  that  the  said  private  baptism,  in  case  of  necessity,  is 
*MiU  U>  be  ministered  by  a  lawful  minister  or  deacon,  called  to  be  present 
fiir  tkBg  purpose^  and  by  none  other ;  and  that  every  bishop,  in  Ids  diocese, 
ibil  lake  order,  tliat  this  exposition  of  the  said  doubt  shall  be  published  in 
viitiiigj  before  the  first  day  of  May  next  coming,  in  every  parish  church  of 
ik  4iooe»e  io  this  province ;  and  thereby  all  other  persons  shall  be  in* 
ytiicd  to  intermeddle  with  the  ministering  of  baptism  privattly,  being  no 
|art  of  ihrir  vocation." 

This  ankle  was  not  published  in  the  printed  copy ;  but  whether  on  the 
«Bf  aeeooot  that  the  fifleenth  article  was  omitted,  namely,  because  it  was 
of  by  the  Crown,  does  not  clearly  appear.     The  ambiguity, 
mnatned,  till  the  conference  at  Hampton  Court,  in  which  James 
t  Ural  said,  that  if  baptism  was  termed  private,  because  any  but  a  lawful 
it  baptizci  he  utterly  disliked  it;  and  the  point  was  then  de- 
debate  ended  in  an  order  to  the  bishops  to  explain  it^  so  as 
i  office  to  a  lawful  minister. 


l|CaHL  Cdmundi^  Lyndwood  Const* 

ti)IMMk.  A^ban,  10. 
f^  CoQlL  Peccham,    Lyndwood  CansL 
f^^  Mag,  iH. 


(4>  Ibid.  4K 

(5)  Const-  Edmundi;  Lyndwood  Cotitl. 
Prov%  Aug.  24 L 
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Lat  Barism.  Accordingly,  in  the  Book  of  Common  Prayer,  the  rubric  was  printed 
as  it  now  stands.  (1)  "  And  also  shall  warn  the  people,  that  without  great 
cause  and  necessity  they  procure  not  their  children  to  be  baptized  at  home, 
in  their  houses.  But  when  need  shall  compel  them  so  to  do^  then  baptum 
shall  be  administered  on  this  fashion :  First,  let  the  minister  of  the  Pariah, 
(or,  in  his  absence,  any  other  lawful  minister  that  can  be  procured,)  with 
them  that  are  present  call  upon  God,  and  say  the  Lord's  Prayer,  and  to 
many  of  the  collects  appointed  to  be  said  before  in  the  form  of  public  bap- 
tism, as  the  time  and  present  exigence  will  suffer.  And  then  the  child  beimg 
named  by  some  one  that  is  present^  the  said  minister  shall  dip  it  in  the  ^ 
or  pour  water  upon  it"  And  all  expressions  in  the  service,  which 
before  to  admit  of  lay  baptism,  were  excluded.  (2) 

Nevertheless,  Bishop  Fleetwood  says,  that  lay  baptism  is  not  declared 
invalid  by  any  of  the  offices  or  rubrics,  nor  in  any  public  act  hath  the 
church  ever  ordered  such  as  have  been  baptized  by  lay  hands  to  be  re- 
baptized  by  a  lawful  minister,  though  at  the  time  of  the  Restoration  there 
were  supposed  to  be  in  England  and  Wales  200,000  or  300,000  soulf 
baptized  by  such  as  are  called  lay  hands.  He  says,  whether  the  indUspen- 
sable  necessity  of  baptism  be  the  doctrine  of  the  Church  of  England  or  no^ 
he  cannot  with  certainty  determine ;  but  because  he  is  persuaded  that  the 
church  doth  not  hold  lay  baptism  to  be  invalid,  he  is  so  far  persuaded  that 
the  church  holdeth  baptism  to  be  indispensably  necessary  where  it  can 
possibly  be  had,  and  will  have  lay  baptism  (when  a  lawful  minister  cannot 
be  had)  rather  than  none  at  all.  (3) 

By  the  canon  law  the  ministration  of  baptism  is  regularly  confined  to 
priests ;  but,  in  cases  of  necessity,  laymen,  and  even  women,  were  allowed 
to  perform  the  ceremony.  Baptizandi  cura  ad  solos  sacerdotea  pertinet» 
cj usque  ministerium  nee  ipsis  diaconis  explere  permittitur,  absque  epiflcopo 
vel  presbytero :  nisi  his  procml  absentibus,  ultima,  languoris  cogat  nece»- 
sitas;  quo  casu  et  laicis  fidelibus,  atquc  ipsis  mulieribus  baptizare  per- 
mittitur.(4) 

Baptism  of  In  the  Preface  to  the  Book  of  Common  Prayer  it  is  stated :  —  ^  It  wsfl 

thought  convenient  that  some  prayers  and  thanksgivings  fitted  to  special 
occasions,  should  be  added  in  their  due  places,  particularly  an  oflice  for  the 
baptism  of  such  as  are  of  riper  years,  which,  although  not  so  necessaij 
when  the  former  book  was  compiled,  yet  by  the  growth  of  anabaptisni 
through  the  licentiousness  of  the  late  times  crept  in  among  us,  is  not 
become  necessary,  and  may  be  always  useful  for  the  baptizing  of  natim 
in  our  plantations  and  others  converted  to  the  faith." 

The  rubric  directs  that,  **  When  any  such  persons,  as  are  of  riper 
years,  are  to  be  baptized,  timely  notice  shall  be  given  to  the  bishop,  or 
whom  he  shall  appoint  for  that  purpose,  a  week  before  at  the  least,  bj 
the  parents  or  some  other  discreet  persons,  that  so  due  care  may  be  taken 
for  their  examination,  whether  they  be  sufficiently  instructed  in  the  prin- 
ciples of  the  Christian  religion,  and  that  they  may  be  exhorted  to  pre- 
pare themselves  with  prayers  and  fasting  for  the  receiving  of  this  holy 
sacrament 

(1 )  Ante,  99.  (4)  Inst.  J.  C.  2.  3.  X.  S.  42.  Lyndwood 

(2)  Gibson's  Codex,  369,  370.  Const.  Prov.  Ang.  50.     1  Bum's  £.  L.,  by 

(3)  Bishop  Fleetwood's  Works,  530.  Phillimore,  113—115. 
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■'And  if  they  shall  be  found  fit,  then  the  godfathers  and  godmothers   Lay  BAmm. 
(the  people  being  assembled  upon  the  Sunday  or  holy-day  appointed)  shall 
be  mdy  to  present  them  at  the  foAt  immediately  after  the  second  lesson^ 
cither  at  morning  or  evening  prayer,  as  the  curate  in  his  discretion  shall 
think  fit. 

''And  it  is  expedient  that  every  person  thus  baptized  should  be  confirmed  Confirmation 
by  the  bishop,  so  soon  after  his  baptism  as  conveniently  may  be,  that  so  he  J^^  b»pt£m 
■ay  be  admitted  to  the  holy  communion.** 

In  the  office  of  the  judge  promoted  by  Kemp  v.  Wickes  (1)  Sir  John  Batosm  mt 
XichoU  obsenred :  —  **  This  suit  is  brought  against  the  Reverend  John  ^ ',J5[|^^*  ^  „ 
Wight  Wickes,  described  as  the  rector  of  Wardly-cum-Belton,  for  refusing  Hkrxtics  o& 
to  bury  the  infant  child  of  two  of  his  parishioners.     The  usual  proceedings  ?^!!!J^"*'!f 
have  been  had  in  the  institution  of  this  suit ;  and  articles  are  now  offered,   sir  John 
deiaifing  the  circumstances  of  the  charge  proposed  to  be  proved.      The  ^icholl  in 
adnussion  of  these  articles  is  opposed,  not  upon  the  form  of  the  pleading,     ^^  ^' 
but  npon  the  entire  law  of  the  case;  it  being  contended,  that  if  the  facts  are 
an  true,  still  the  clergyman  has  acted  properly,  and  has  been  guilty  of  no 

oflenee 

"  The  articles  plead,  in  the  first  place,  the  incumbency  of  Mr.  Wickes. 
Li  the  second  article  the  68th  Canon  is  recited,  which  directs,  <  that  no 
■iaister  shall  refuse  or  delay  to  christen  any  child,  according  to  the  form 
of  the  Book  of  Common  Prayer,  that  is  brought  to  the  church  to  him  upon 
Soadiys  or  holy-days  to  be  christened;  or  to  bury  any  corpse  that  is 
faitwght  to  the  church  or  churchyard  (convenient  warning  being  given  him 
tkereof  before),  in  such  manner  and  form  as  is  prescribed  in  the  Book 
if  Common  Prayer ;  and  if  he  shall  refuse  to  christen  the  one  or  bury  the 
other,  except  the  party  deceased  were  denounced  excommunicated  majori 
aeommunieaiione  for  some  grievous  and  notorious  crime  (and  no  man  able 
to  testify  of  his  repentance),  he  shall  be  suspended  by  the  bishop  of  the 
Aweie  from  his  ministry  for  the  space  of  three  months/ 

'^The  articles  then  go  on  to  plead,  <  that  Mr.  Wickes  did  in  August,  1808, 
nfose  to  bury  Hannah  Swingler,  the  infant  daughter  of  John  Swingler  and 
Mary  Swingler  his  wife,  of  the  parish  of  Wardly-cum-Belton  aforesaid,  then 
kooght  to  the  said  church,  or  churchyard,  convenient  warning  having  been 
^mi;  that  Hannah  Swingler  died  within  the  parish  of  Wardly-cum-Belton, 
ttd  being  the  daughter  of  the  said  John  Swingler  and  Mary  Swingler  his 
vifeywho  are  protestant  dissenters  from  the  Church  of  England,  of  the  class 
^denomination  of  Calvinistic  Independents,  had  been  first  baptized  accord- 
ngto  the  form  of  baptism  generally  observed  among  that  class  of  dissenters, 
t^  is  to  say,  with  water,  and  in  the  name  of  the  Father,  and  of  the  Son, 
ttdof  the  Holy  Ghost,  by  the  Reverend  George  Gill,  a  minister,  preacher, 
« teacher,  in  all  respects  duly  qualified  according  to  law,  and  of  the  same 
dtti  of  protestant  dissenters ;  and  that  of  that  fact  of  baptism  Mr.  Wickes 
vai  lufficiently  apprised,  upon  application  being  made  for  the  burial  of  the 
Uant  in  the  churchyard  of  the  said  parish,  in  manner  and  form  as  is  prescribed 
iatbe  Book  of  Common  Prayer;  but  he  assigned  the  same,'  that  is,  the  form 
of  baptism,  « expressly  as  the  ground  of  his  not  complying  with  the  said 
application.'     Here,  then,  it  is  pleaded,  and  it  is  undertaken  to  be  proved, 

(1)3  Phil.  2G4. 
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and  at  pretent  in  this  respect  tht  artidet  must  be  taken  to  be  im^  All 
Mr.  Wicke*  did  not  doubt  oo  the  que^tiun  of  fact  that  tiie  infani  had  \mm 
so  Imptiied,  but  be  refuf^  upon  the  ground  of  law,  oamelj,  ibat  lie  wai 
not  bound  to  bury  a  person  of  that  dt^cnption.  Tbe  remaiAing  aftidia 
are  in  the  usual  fomi ;  they  are  not  material  to  be  stated  for  Uie  purpoic  of 
considerifig  the  question  that  ia  now  to  be  decided* 

^*  lu  ihe^e  articles  it  is  pleaded,  that  the  minis^ter  was  required  by  r^olar 
warning  to  bury  this  infant  iu  the  form  prescribed  by  the  Book  of  Coioiaoo 
Prayer,  and  by  the  canon.  The  canon,  not  made  merely  (as  haa  been 
thrown  out)  for  the  protection  of  tbe  clergy,  but  made  for  their  disdplaiie 
also,  and  to  enforce  the  performance  of  their  duty,  probibita  tbe  lefianlilf 
burial  in  all  cases  except  in  the  case  of  excommunieated  penona,  and 
punishes  such  refusal  i  and  perhaps  the  learned  counsel  who  s{>oke  las4  k 
correct  in  saying,  that,  by  the  general  description,  *  persona*  if  hert  lo  J 
understood  Christian  persons;  and  therefore  that,  vibere  appUcmllOtt 
made  for  the  burial  of  any  persons  who  might  not  be  considered  as  < 
tiana,  they  did  not  come  within  the  description  of  the  canon.  Tbe 
however,  which  is  that  part  of  the  Book  of  Common  Prayer  that 
directions  for  tbe  performance  of  tlie  diHerent  otiices^  adds  two  othe-r  i 
tions  expressly.  The  rubric  before  the  office  of  burial  is  in  tbis 
*  Here  is  to  be  noted,  that  the  office  ensuing  ts  not  to  be  used  for  any  I 
die  unbaptized,  or  excommunicate^  or  have  laid  violent  hands  upon 
selves/  And,  by  the  old  law,  burial  was  refused  to  persons  of  tbe  : 
description,  and  indeed  of  gome  otlier  descriptions ;  persons  who  bad  i 
in  duels,  and  some  others,  were  interdicted  from  receiving  Christian  ' 
but  here  the  rubric  does  expret»sly  stat^^  nhat  the  ofHce  is  not  to  he  ^ 
for  persons  unbaptized  or  excommunicated,  or  who  have  hud  violeal  1 
upon  themselves.* 

"  These  directions,  contained  in  tbe  rubric,  are  clearly  of  biodiiig  ( 
gation  and  authority.  Questions  indeed  have  been  raised  rei 
Canons  of  1603,  which  were  never  coniirmed  by  parliament^  wlieUitf*  1 
do,  in  certain  instanees,  and  propHo  riffore^  bind  the  laity  ;  but  tbe  Book  i 
Common  Prayer,  and  therefore  the  rubric  contained  in  the  Book  of 
mon  Prayer,  has  been  confirmed  by  parliament.  Anciently,  and  before  1 
Reformation,  various  liturgies  were  used  in  this  country ;  and  it 
seem,  as  if  each  bishop  might  in  bis  own  particular  diocese  direct  tbe  J 
io  wbich  the  public  service  was  to  be  performed :  but  after  the  Refbm* 
AtioQ,  in  the  reigns  of  Edward  the  Sixth  and  Queen  Elizabeth,  acts  of  iiol> 
formity  passed,  and  those  acts  of  uniformity  established  a  particular  litmiy 
to  be  used  throughout  the  kingdom*  King  James  the  First  made  ioai 
alteration  in  the  liturgy ;  particularly,  as  it  will  be  necessary  to  DOCiec^  it 
this  matter  of  baptism.  Immediately  upon  the  Restoratton^  tbe  Book  of 
Common  Prayer  was  revised.  An  attempt  was  then  made  to  render  it  satik 
factor),  both  to  the  church  itself  and  to  those  who  dlsaeoled  from  te 
church,  particulariy  to  tbe  Presbyterians ;  and  for  tbat  purpose  cofsfefl^nca 
were  held  at  the  Savoy ;  bnt  tbe  other  party  requiring  an  entire  oew  lititr|^, 
on  an  entire  new  plan,  the  conferences  broke  up  without  suceesa*  The 
liturgy  was  then  revised  by  the  two  houses  of  convocation  ;  it  via  ipK 
proved  by  tbe  king  ;  it  was  presented  to  tbe  parliament ;  and  an  act  ] 
confirming  it,  in  the  ISth  and  Hth  Charles  2.,  being  the  last  act  wiiidi  1 
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pMKd  upon  the  subject ;  and  so  it  stands  confirmed  to  this  day,  except  so  Iut  BAnisM. 
(sr  as  any  alteration  may  have  been  produced  by  the  Toleration  Act,  or  by  j^ ^        ^  ^ 
wf  subsequent  statutes.  Sir  John 

*«The  rubric,  then,  or  the  directions  of  the  Book  of  Common  Prayer,  N»choll  in 
form  a  part  of  the  statute  law  of  the  land.    Now  that  law  in  the  rubric     "^^^' 
forbids  the  burial  service  to  be  used  for  persons  who  die  unbaptized.     It  is 
Bot  matter  of  option ;  it  is  not  matter  of  expediency  and  benevolence,  (as 
«esM  to  have  been  represented  in  argument,)  whether  a  clergyman  shall 
the  burial  service,  or  shall  refuse  it ;  for  the  rubric,  thus  con- 
by  the  statute,  expressly  enjoins  him  not  to  perform  the  office  in  the 
08 ;  and  the  question  is,  whether  this  infant,  baptized  with  water 
IB  the  name  of  the  Father,  the  Son,  and  the  Holy  Ghost,  by  a  dissenting 
r,  who  is  pleaded  to  have  qualified  himself  according  to  the  regu- 
of  the  Toleration  Act,  did  die  unbaptized  within  the  true  meaning 
«f  the  rubric*    If  the  child  died  unbaptized,  the  minister  was  not  only  jus- 
tiled,  but  it  was  his  duty,  and  he  was  enjoined  by  law,  not  to  perform  the 
Krriee.  If  the  child  did  not  die  unbaptized,  then  he  has  violated  the  canon, 
kj  a  refusal  neither  justified  by  any  exception  contained  in  the  canon  itself 
opiCBsly,  Bor  by  any  subsequent  law 

*  To  ascertain  the  true  meaning  of  the  law,  the  ordinary  rules  of  con- 
rtnetioo  must  be  resorted  to ;  first,  by  considering  the  words  in  their  plain 
■MBii^  and  In  their  general  sense,  unconnected  with  the  law ;  and^  in  the 
lot  plaoe^  by  examining  whether  any  special  meaning  can  be  affixed  to  the 
nds,  when  connected  with  the  law,  either  in  its  context,  or  in  its  history. 

*Tke  plain  simple  import  of  the  word  ^  unbaptized,'  in  its  general  sense.  Import  of  the 
sad  QDConnected  with  the  rubric,  is,  obviously,  a  person  not  baptized  at  all,  ^^»""''**^ 
lot  initiated  into  the  Christian  church.  In  common  parlance,  as  it  is  some- 
liaes  expressed,  that  is,  in  the  ordinary  mode  of  speech,  and  in  the  common 
IR  of  language,  it  may  be  said,  that  this  person  A.  was  baptized  according 
la  the  form  of  the  Romish  church ;  that  another  person  B.  was  baptized 
secording  to  the  form  of  the  Greek  church ;  that  another  person  C.  was 
biptiied  according  to  the  form  of  the  Presbyterian  church ;  that  another 
was  baptized  according  to  the  form  used  among  the  Calvinistic  Indcpcnd- 
cMs ;  and  that  another  person  was  baptized  according  to  the  form  used  by 
the  Church  of  England :  but  it  could  not  be  said  of  any  of  those  persons 
dat  they  were  unbaptized;  each  had  been  admitted  into  the  Christian 
dmrrii  in  a  particular  form ;  but  the  ceremony  of  baptism  would  not  have 
reanined  unadministered,  provided  the  essence  of  baptism,  according  to 
what  has  generally  been  received  among  Christians  as  the  essence  of  bap- 
tim,  had  taken  pUce. 

**  Such  being  the  general  meaning  of  the  word  in  its  ordinary  application 
and  use,  and  standing  unconnected  with  this  particular  law,  is  there  any- 
thing in  the  law  itself,  in  its  context,  that  varies  or  limits  its  meaning  ?  The 
context  is,  that  the  office  shall  not  be  used  for  persons  who  die  unbaptized 
or  exeommunicate,  or  that  lay  violent  hands  upon  themselves.  What,  then, 
is  the  description  of  persons  excluded  from  burial  that  is  put  in  association 
with  these  unbaptized  persons  ?     Excommunicated  persons  and  suicides. 

"Now  excommunication,  in  the  meaning  of  the  law  of  the  English  Effect  of  ex- 
durch,  u  not  merely  an  expulsion  from  the  Church  of  England,  but  from  communica- 
the  Christian  church  generally.     The  ecclesiastical  law  excommunicates 
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Lat  Battisx.    Papists.   The  ecclesiastical  law  excommunicates  Presbyterians.    Dissenters 

Jodffment  of      ^^  ^  descriptions  from  the  Church  of  England  are  liable  to  ezcommani- 

Sir  John  cation.     But  what  is  meant  by  the  Church  of  England  by  the  term  of  ex. 

^^^  mi>i^  communication  can  be  best  explained  by  the  Articles  of  that  church.    By 

^^^'  the  33d  Article  it  is  expressly  stated,  *  That  person  which,  by  open  denonci- 

ation  of  the  church,  is  rightly  cut  off  from  the  unity  of  the  church  and  ez« 

communicated,  ought  to  be  taken  of  the  whole  multitude  of  the  fidthfol  as 

an  heathen  and  publican,  until  he  be  openly  reconciled  by  penance,  and  le- 

ceived  into  the  church  by  a  judge  that  hath  authority  thereunto ;'  that  ii» 

he  is  no  longer  to  be  considered  as  a  Christian,  no  longer  to  be  considered 

as  a  member  of  the  Christian  church  universal,  but  he  is  to  be  considerod 

'  as  an  heathen  and  a  publican,'  for  those  are  the  words  of  the  article. 

"  It  has  been  said,  that  in  this  country  a  foreign  excommunication  could 
not  be  noticed,  and  that  a  foreign  country  could  not  notice  an  ezcommmii- 
cation  by  this  country ;  and  certainly  that  is  true,  for  no  laws  can  be  made 
binding  and  compulsory  beyond  the  country  over  which  the  authority 
making  the  law  extends.  The  Articles  of  Religion,  though  confirmed  by 
act  of  parliament,  only  extend  to  this  country,  and  to  the  subjects  of  this 
country.  The  discipline  of  the  church,  and  its  punishment  by  ezcommniu- 
cation,  can  therefore  only  extend  to  this  country ;  but  all  his  majesty's  sub- 
jects, whether  of  the  Church  of  England,  or  whether  dissenting  from  that 
church,  either  as  papists  or  as  any  other  description  of  dissenteiSy  are  bound 
to  consider  an  excommunicated  person  as  an  heathen  and  a  publican,  be  the 
person  himself  of  the  Church  of  England,  or  be  he  of  any  other  class  or  i 
This  is  the  first  description  of  persons  put  in  association  with 
unbaptized. 

'*  The  next  description  is  that  of  suicides :  they  are  supposed  to  die  ii 
the  commission  of  mortal  sin,  and  in  open  contempt  of  their  Saviour  and  of 
his  precepts — to  have  renounced  Christianity — to  have  unchristianised 
themselves ;  that  is  the  view  which  the  law  takes  of  the  persons  who  an 
self-murderers. 

"  Then,  taking  the  context  of  the  law,  putting  unbaptized  persons  in  asMH 
ciation  with  excommunicated  persons,  and  with  suicides,  both  of  whom  an 
considered  as  no  longer  Christians,  it  leads  to  the  same  construction  as  tiie 
general  import  of  the  words  ;  namely,  that  burial  is  to  be  refused  to  tboie 
who  are  not  Christians  at  all,  and  not  to  those  who  are  baptized  accordiag 
to  the  forms  of  any  particular  churcL  • .  • 

"  The  general  law  is,  that  burial  is  to  be  refused  to  no  person.    This  ii 

the  law  not  only  of  the  Englbh  church ;  it  is  the  law  not  only  of  all  Chri^ 

tian  churches,  but  it  seems  to  be  the  law  of  common  humanity ;  and  the 

limitation  of  such  a  law  must  be  considered  strictissimi  juris, .  •  •  • 

How  the  law  of       '^  ^^^  ^^^  ^^  ^^  Church  of  England  and  its  history,  are  to  be  deduced 

the  Church  of    from  the  ancient  general  canon  law ;   from  the  particular  constitutioBS 

^"S^^ed.^     made  in  this  country  to  regulate  the  English  church;   from  our  ova 

canons,  from  the  rubric,  and  from  any  acts  of  parliament  that  may  ba^ 

passed  upon  the  subject ;  and  the  whole  may  be  illustrated,  also»  by  the 

writings  of  eminent  persons. 

What  is  the  ''  Now,  if  the  first  head  be  inquired  into,  (the  ancient  canon  law,)  it  wiD 

'  ^  ^P"  appear  that,  from  the  earliest  times,  the  use  of  water  with  the  invocation  of 

the  name  of  the  Father,  of  the  Son,  and  of  the  Holy  Ghost,  was  held  to  be 


tism. 
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tbe  CHence  of  biptism ;  that  baptism,  so  administered^  even  by  a  layman  or  1^^  BAmsif. 
a  woman,  was  Tslid ;  and  that  a  person,  who  had  been  so  baptized  was  not  Judgment  of"" 
to  be  baptized  again.  Sir  John 

•It  may  not  be  improper  just  to  refer  to  the  passages  of  Scripture  which  ^JL^Jf  J^^^. 
bife  been  referred  to  by  the  church  itself  as  the  foundation  of  its  law  in 
Ikii  respect :  they  are  these.  First,  the  words  of  our  Saviour :  *  Unless  a 
■u  be  bom  again  of  water  and  of  the  spirit,  he  cannot  enter  into  the 
tiogdom  of  God.'  Hence  the  church,  (without  presuming  to  decide 
wWther  a  person  unbaptized  might  not  be  saved  through  God's  mercy,  yet) 
bs  held,  that  baptism  was  so  strongly  enjoined  as  a  matter  of  indispensable 
Mcctsity,  that  rather  than  omit  it  altogether,  the  ceremony  was  to  be  per- 
formed even  by  a  layman.  The  words  of  our  Saviour  after  his  resurrection, 
'Go  and  teach  all  nations,  baptizing  them  in  the  name  of  the  Father,  and  of 
the  Sod,  and  of  the  Holy  Ghost,'  have  been  held  to  require  the  invocation 
of  the  Holy  Trinity,  as  the  essential  form  of  words  necessary  to  baptism. 
Tk  passage  in  the  Epistle  to  the  Ephesians,  *  One  Lord,  one  faith,  one  bap- 
tin,'  has  been  held  by  the  church  to  prohibit  a  second  baptism ;  or,  as  the 
lamed  Hooker  has  expressed  it,  'Iteration  of  baptism  once  given  has 
abip  been  thought  a  manifest  contempt  of  that  ancient  apostolic  aphorism, 
''One  Lord,  one  faith,  one  baptism." '  It  is  here,  however,  to  be  observed, 
tht  the  Coort  is  not  entering  into  any  question  of  theological  controversy  ; 
itii  metely  endeavouring  to  trace  and  to  ascertain  the  fact, — what  has  been 
Ud  by  the  church  to  be  the  law.  The  Court  has  only  to  administer  the 
kv  as  it  finds  it ;  it  is  not  to  presume  to  enter  into  any  speculations  upon 
tipfopnety. 

"Now,  conformable  to  what  has  been  already  stated  will  be  found  the 
lot  of  the  canon  law.  The  passages  in  that  law  are  almost  innumerable. 
Kuy  have  been  cited  by  the  counsel.  In  the  third  part  of  the  decree,  De 
fmrneratioMe,  and  in  the  fourth  distinction,  De  haptismi  sacramentOy  there 
at  a  great  number  of  paragraphs  to  this  effect ;  and  it  may  be  sufficient 
JHt  to  state  the  titles  of  the  different  paragraphs  or  sections  of  that  dis- 
For  instance,  the  nineteenth  paragraph  states,  '  nemo  nisi  sacerdos 
preaumat;'  certainly  directing,  that  regular  baptism  is  to  be  ad- 
i  by  the  priest ;  or  perhaps  it  may  be  more  properly  said,  public 
The  21st  section  is :  '  Etiam  laici  necessitate  cogente  baptizare 
'  '  in  cases  of  urgency  laymen  may  baptize.'  The  23d,  <  Non  re- 
ilmtar  baptisma  quod  a  pagano  ministratur;'  'if  baptbm  has  been  ad- 
■isisteied  by  a  pagan,  it  is  not  to  be  iterated ;'  so  cautious  was  the  ancient 
ebireh  that  there  should  be  no  re-baptism.  The  25th,  '  Sicut  per  bonum 
ite  per  malum  ministrum  seque  baptisma  ministratur. '| 

"  The  character  of  the  person  who  administered,  therefore,  was  of  no  Chamcter  of 
Aet  in  the  validity  of  baptism.     The  26th  is  to  the  same  effect,  but  rather  the  person  who 
explanatory:  *Non  merita  ministrorum,  sed  virtus  Christi,  in  bap-  f^"|*.°i**«rod 
^  operator.'    The  28th,  '  Non  reiteratur  baptisma  quod  in  nomine  no  effect  in  the 


!  Trinitatis  ministratur:'  and  it  goes  on  to  illustrate  by  an  example,  J^^^^tjof 
'Si  qoi  apod  illoo  hsereticos  baptizati  sunt,  qui  in  Saiictse  Trinitatis  con- 


baptizaot,  et  vcniant  ad  nos,  recipiantur  quidem  ut  baptizati,  ne 
\  Trinitatis  iovocatio  vel  confessio  annulletur.*  This,  therefore,  points 
sit  that  the  essence  was  the  invocation  of  the  Holy  Trinity.  The  baptism 
of  any  heretics,  (and  the  church  deemed  all  dissenters  to  be  of  that  dc- 
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•cription),  thai  of  any  disseoters,  who  made  use  of  the  tiime  of  llw  lloty 
Trinity  iti  baptism  was  to  be  received,  lest  the  iovoealion  of  tlw  Holy 
Trinity  should  be  rendered  and  considered  b»  of  no  effect.  The  SM^  *  Koii 
reiteratur  baptisma  quod  in  fide  Sanctas  Trinitatis  ab  haereUcia  prBftatnr  ;* 
thatt  therefore,  is  to  the  same  effect  as  the  former  section.     The  d6ih  m, 

*  Valet  baptisma,  etsi  per  tatcos  minbtratur ;'  and  that  section  again  explain* 
the  principle  upon  which  the  church  acted,  *  Sanctum  est  baptiama  ptr 
aetptum  quod  datum  ei$t  in  nomine  Patria,  Filii,  et  Spiritua  Sanett*'  Thcrt 
are  many  other  ptassage^  to  the  same  I'ffectt  coafirming  all  the  foragoiof ; 
and  it  is  perfectly  clear  tbat^  according  to  the  gctu^ral  canon  law,  tboogk 
regular  baptism  wa»  by  a  bishop  or  priest,  yet«  if  adminiat^red  by  a  laic,  or 
by  a  heretic  or  schismatic,  it  waa  valid  baptism ;  and  ao  valid  that  it  waa 
not  to  be  repeated, 

**  The  BejLt  branch  of  the  law  of  our  church,  and  which  reached  down  to 
the  time  of  the  Reformation,  ivas  the  law  which  is  to  be  found  in  the  Le- 
gntine  and  Provincial  Constitutions ;  the  former  being  laws  made  in  t^t 
country  under  the  sanction  of  the  pope's  legates,  Otho,  legate  of  Gregory 
the  Ntntb,  and  Othobon,  legate  of  Clement  the  Fourth.  The  laiter»  tkm 
provincial  constitutions,  were  those  made  in  convocation  under 
archbishops.  The  whole  of  these  have  been  collected  by  the  very 
English  canonist,  Lyiidwood ;  who  has  written  a  ver)-  learned  cxii 
or  glossary  upon  them,  which  is  also  of  high  authority  in  all  eourta  ad^ 
ministering  the  ecclesiastical  law  of  this  country.  These  conatitotioiis  ai^ 
yreetscly  to  the  same  effect  as  the  former.  Regular  baptisai  wai  to  be 
admiui^tered  by  a  priest,  and  in  the  church,  and  at  certain  stated  tiacaotf 
the  year ;  but  in  cases  of  urgency  a  layman  might  administer  baptim  ia 
private  houses,  rather  than  it  should  not  be  administered  at  all.  If  a  bynuaB 
interposed  without  necessity  in  the  oflice  he  was  punishable ;  but  stili  ^km 
baptism  was  valid,  and  by  no  means  to  be  repeated. 

*'  In  the  constitution  of  Otho,  *  De  BaptLsmo  et  Forma  Baptizandi,*  vhadi 
will  be  found  in  Lyndwood,  p.  10.  of  the  I^gatine  Constitutions,  it  b  SBiof 
other  things  directed,  that  priests  shall  particularly  instruct  their  pariafaiaiMis 
in  the  form  of  baptizing:  of  course  showing  that  lay  baptism  wia  allowed; 
that  it  waa  recommended,  rather  than  that  no  baptism  ai  all  abodd  tafcs 
place ;  otherwise  it  could  not  have  been  proper  and  neeiasiar)  for  the  pcMi 
to   have  instructed  their  parishioners   in  the  form.     The   eooslttvtwii  rf 
Othobon,  to  be  found  in  Lyndwood,  p.  HO,,  contimis  and  approvci  of  tUi 
former  constitution,  and  enjoins  precisely  the  same  thing.     The 
eonstitutioim  of  Arch  bishop  Peccham  particularly  enjoin,  that  aft^r 
by  a  layman  it  i^^  not  to  be  iterated.     The  passage  will  be  found  in  Ljiid* 
wood,  p.  il.;  'Caveaut  sacerdotes  ne  baptismum  legitimi^ 
iterarc  ;*  and  Lyndwood,  in  his  glossary  upon  the  word 

*  Sive  per  laicum  sive  per  elericum  etiam  ]>er  paganum  in  casn  m 
so  that  it  is  good,  '  whether  by  a  layman  or  a  clergyman,  nay,  eves  in  Oii 
of  necessity  by  a  pagan;'  and  in  his  glossary  upon  the  words  * lugirtMl 
factum »*  he  says,  two  things  are  essential  to  it,  *  duo  sunt  nrrcBSTJi,  raitaui 
et  elementum  aqusB;"  and  in  describing  what  is  meant  by  "wtbitflit'  kt 
explains  the  form  of  the  words  to  be  those  which  have  been  always  nsiili 

*  I  baptise  thee  in  the  name  of  the  Father,  and  of  the  Son,  and  of  tht  Half 
Gbostt*    la  a  further  constitution  of  Archbishop  Pecchmm,  to  be 


BAPTISM.  Ill 

fi  844^  it  ifr  again  strongly  enjoined  not  to  baptize  a  second  time  persons  Lat  Baftism. 
who  have  been  baptized  by  laymen  or  by  women ;  and  he  speaks  rather  juagment  of 
strongly  of  those  priests  who  do  so  baptize^  tenning  them  *  stolidi  sacer-  Sir  John 
dotes :'  and  the  constitution  concludes,  <  Quod  si  sacerdos  rationabiliter  ^^^^<>^^  i" 
aimtet  an  parvulus  m  forma  debita  baptizatus  sit,  dicat,  di  baptizatus  es, 
^  non  rebaptizo  te ;  si  nondum  baptizatus  es,  ego  baptize  te  in  nomine 
Furifl^  et  FiUi,   et  Spiritus  Sancti.'     Lyndwood   here  again  cautiously 
oplains  the  words  *  in  formi  debita,'  as  he  had  before,  to  mean  by  the  use 
of  the  element  water,  and  by  the  use  of  the  words  of  the  invocation  of  the 
Holy  Trinity ;  and  that  it  was  <  in  form^  debits,'  though  by  a  layman. 

**  Now  these  passages  show^  not  only  that  those  baptisms  were  held  to  be  Baptism  not  to 
vtlid,  but  they  show  how  extremely  cautious  the  church  was,  that  baptism  ^  repeated. 
ihonld  not  be  repeated.    These  references  to  tlie  ancient  law  will  also  serve 
to  eiplain  and  illustrate  any  matter,  which  could  be  considered  as  doubtful 

■  the  construction  of  the  more  modem  law  of  the  rubric 

''Liturgies  were  framed,  and  acts  of  uniformity  passed  by  parliament  in   ponn  of  ra- 
the reigns  of  Edward  the  Sixth  and  of  Queen  Elizabeth.     In  those  the  bricsinthe 
nbcia  run  thus :  ^  Let  those  that  be  present  call  upon  God  for  his  grace,  £^^^  vi. 
ad  say  the  Lord's  Prayer  if  the  time  will  suffer:  and  then  one  of  them  and  Elizabeth, 
ikin  name  the  child^  and  dip  him  in  the  water,  or  pour  the  water  upon  him, 
■png  thcM  words^  <  I  baptize  thee  in  the  name  of  the  Father^  and  of  the 
8n,  and  of  the  Holy  Ghost'     Here  is  no  mention  whatever  of  a  priest  or 
kvM  nunister,  as  the  person  who  is  to  officiate  upon  the  occasion :  it  is 
dincted  to  be  done  by  '  those  who  are  present,'  or  one  of  them,  without 
wigHng  out  or  particularising  what  the  person  is  to  be,  who  b  to  admi- 
lite  this  sacrament.  .  .  . 

*'So  the  practice  stood  from  the  Reformation  till  the  time  of  King  James 
the  First;  except  that  in  the  year  1575,  among  some  articles  agreed  upon 
It  that  time  in  convocation,  there  appears  to  have  been  one  (the  12th 
Btide),  which  states,  <  That  to  resolve  doubts  by  whom  private  baptism  is   Private  penons 
li  be  administered,  it  is  directed  that  in  future  it  shall  be  administered  by  a  directed  not  to 
udfter  only,  and  that  private  persons  shall  not  intermeddle  therein.'    This  Jjj^**^^^'    ^ 
■tide  rather  appears  not  to  have  been  published  and  circulated.     It  re- 
auned  in  manuscript.     It  had  no  authority,  not  appearing  to  have  been 
even  confirmed  by  the  Crown." 

Sir  John  Nicholl,  after  stating  that  James  the  First  disapproved  of  Baptism  bj  a 
the  practice  of  lay  baptism,  and  that  private  baptism  by  laymen  had  l*ym*nheldto 
ihnys  been  held  valid,  and  almost  enjoined  as  regular  (I),  proceeds, 
''After  tracing  the  law  through  the  several  stages  of  its  history,  it  appears 
iaposnUe  to  entertain  a  reasonable  doubt,  that  the  church  did  at  all  times 
(vhatever  might  have  been  the  opinions  of  particular  individuals  upon  this 
there  will  be  difference  of  opinion  among  individuals  upon  all 
s — that  the  church  itself  did  at  all  times)  hold  baptism  by  water  in 
Ike  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost,  to  be  valid 
hi|idsm,  though  not  administered  by  a  priest  who  had  been  episcopally 
ordained ;  or  rather,  to  state  it  more  generally,  though  administered  by  a 
kjnan  or  any  other  person.  If  that  be  so,  if  that  is  the  construction  of 
by  the  Church  of  England,  then  the  refusal  of  burial  to  a  person 

(1)  FuUanU,  100. 
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'  uDbaplized/  that  term  simpler  l>eifig  used,  cannot  mean  tbat  it  shoaki  be 
r^fuBcd  to  persons  wbo  have  not  been  baptized  by  a  lawful  minister  in  tlw 
form  of  the  Book  of  Coiumoo  Prayer ;  since  the  church  itself  holds  person* 
not  to  be  unbaptized  (because  it  holds  them  to  be  validly  baptized)  whu 
have  been  baptized  with  water,  and  the  invocation  by  any  other  person,  and 
in  any  other  form 

**  There  were  many  laws^  both  of  church  and  state,  requiring  confonaity 
to  the  church,  creating  disabilities,  imposing  penalties^  and  denouncing  e&« 
communications  upon  all  nonconformity.  Now,  supposing  that  danng  t^ 
cxiatence  of  these  disabilities  it  could  be  maintained,  that  in  point  of  liw 
no  act  of  nonconformists  could  be  recognised  in  a  court  of  justice^  and 
therefore  that  a  baptism  administered  by  such  persons  could  not  be  noticod 
at  all»  cither  by  the  church  or  by  the  courts  administering  Ihe  law  of  tiK 
churchy  yet  could  it  be  maintained  now,  that  such  a  baptism  was  to  be 
considered  as  a  mere  nullity  ?  If  such  could  have  been  considered  aa  tJie 
view  of  the  law  before  the  Toleration  Act,  yet  that  act  would  change  the 
whole  shape  of  the  thing :  tbat  act  removed  the  disabib'tics ;  it  allowed 
prolestant  dissenters  publicly  to  exercise  their  worship  in  their  own  wij 
under  certain  regulations;  it  legalised  their  ministers;  it  protected  thai 
against  prosecutions  for  nonconformity*  ,  .  . . 

**  Upon  the  whole  of  the  case,  and  for  the  reasons  assigned^  the  Co*irt  » 
of  opinion  that  the  minister,  in  refusing  to  bury  this  child  io  the  matuicf 
pleaded  in  the  articles,  has  acted  illegally/' 

\n  Escoti  y*  Masiini^i)  —  which  was  an  appeal  from  the  Court  of 
Arches  jn  a  cause  of  otfice  promoted  by  an  inhabitant  of  the  parish  of 
Gedney,  Lincolnshire,  against  the  Rev.  Thomas  Sweet  Eacott,  vicar  rf 
that  parish,  for  refu:»ing  to  bury  the  corpse  of  the  infant  daughter  of  t 
parishioner^  on  the  ground  that,  as  the  deceased  had  been  bapiizmi  hjf  c 
Wesley  an  minister  ^  who  was  unordained^  the  rite  or  form  of  bapti^ii  per* 
formed  by  him  was  to  all  intents  and  purposes  null  and  void;  and  io  tlit 
rubric  of  the  Book  of  Common  Prayer,  in  tlic  order  for  the  burial  of  the 
dead  I  it  is  enjoined  that  such  office  is  not  to  be  used  for  any  thil 
"  die  unbaptized/'  which  w^as  the  alleged  condition  of  the  infant  to  whom 
burial  had  been  refused  —  the  judge  in  the  court  below  held  the  offence  to 
be  established,  and  sentenced  the  defendant  to  be  suspended  for  three 
calendar  months,  condemning  him  in  the  costs.  (2)  From  this  senteoet 
Mr.  Escott  appealed* 

Upon  these  facts,  Lord  Brougham,  after  overruling  an  objection  whidk 
had  been  taken  to  three  of  the  witnesses,  observed.  **The  ground  is  ihm  , 
cleared  for  examining  the  main  queistlon  between  the  parties;  and  thai 
resolves  itself  into  the  construction  of  ike  rubric  to  ihe  hurial  sertiet.  The 
68th  canon  is  clear  and  distinct,  attaching  the  penalty  of  suspension  to  a 
refusal  of  that  office  in  any  case  except  one,  tliat  of  a  person  having  betfl 
'denounced  excommunicate  mq/ori  excommnnicatione,  for  some  grieTOtts 
and  notorious  crime,  and  no  man  able  to  testify  of  his  repentance.*  But  t^ 
Act  of  Uniformity  (3)  having  incorporated»  as  part  of  its  provigiooi,  At 
office  for  tfie  burial  of  the  dead,  and  the  rubric  for  that  office  farbMfilg 


(1)  NiHc4  of  Cases  Eccloiafttica],  552. 

(2)  2  Curt,  692, 


(5)  Stat  IS&ti  Cw.  $.  e.4. 
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tke  ue  of  it  for  'any  that  die  unbaptized/  it  will  be  a  sufficient  defence  to   ^^^  BAmsaf. 

Ihe  charge,  under  the  68th  canon,  if  the  child  died  unbaptized.     The  whole  Judgment 

qomioDy  tharefore»  i«  reduced  to  this :  does  baptism,  by  a  person  not  in   ^^  ^"^^^ 

Wy  orders,  possess  the  character  of  that  sacrament  according  to  the  laws  of  Jsle^y^Masiin, 

tiM  diurch ;  in  other  words,  can  any  one,  other  than  a  person  episcopally 

ordaioedy  baptize,  so  that  the  ceremony  may  be  effectual  as  baptismal,  though 

the  performing  it  may  be  irregular  and  even  censurable?     Is  the  solemnity 

pnformed  by  a  layman,  sprinkling  with  water,  in  the  name  of  the  Trinity, 

valid  ts  baptism  in  the  view  of  the  church,  although  the  church  may  greatly 

inpprove  of  such  lay  interference  without  necessity,  as  she  disapproves 

cvci  of  an  ordained  person  performing  the  ceremony  in  a  private  house 

tithoat  neoesuty,  and  yet  never  scruples  to  recognise  the  rite  so  performed, 

H  valid  and  effectual  ?     Nothing  turns  upon  any  suggestion  of  heresy  or 

leUsn;   the  alleged  disqualification   is  the  want  of  holy  orders  in  the 

penoQ  administering  the  solemnity ;  and  it  is  as  unqualified,  and  not  as 

kentieal  and  schismatical  —  heretic  without  or  schismatic  within  the  pale 

tf  the  diureh  —  that  any  one's  competency  to  administer  it  is  denied. 

*Tbe  68th  canon  being  that  upon  which  this  proceeding  is  grounded,  it   Canon  C8. 
ii  Bseeasary  to  consider  what  the  law  was  at  the  date  of  the  canon,  the  year 

Km  Without  distinctly  ascertaining  this,  wc  cannot  satisfactorily  de- 
tenuae  what  change  the  rubric  of  1661,  adopted  into  the  13  &  14  Car.  2. 
1 4s  Bade,  and  in  what  state  it  lef^  the  law  on  this  head ;  because  it  is  very 
foaible  that  the  same  enactment  of  a  statute,  or  the  same  direction  in  a 
nArie,  bearing  one  meaning,  may  receive  one  construction  when  it  deals  for 
the  fat  time  with  a  given  subject-matter,  and  have  another  meaning  and 
MUmction  when  it  deals  with  a  matter  that  has  already  been  made  the 
>tjm  of  enactment  or  direction ;  and  this  is  most  specially  the  case  where 
theporterior  enactment  or  direction  deals  with  the  matter,  without  making 
■preference  to  the  prior  enactment  or  direction.  Still  more  is  it  necessary 
to  note  the  original  state  of  the  law,  when  it  is  the  common  law  that  comes 
ii  qiertion  as  well  as  the  statute. 

*Tke  Book  of  Common  Prayer  was  adopted  and  prescribed  by  the 
ilstrtc  of  2  &  S  Edw.  6.  c.  1.,  and  more  fully  by  5  &  6  Edw.  6.  c.  1.,  which 
1  Eliz.  c  2.  revived,  after  it  had  been  repealed  by  1  Mar.  st.  2.  c.  2. ;  and  it 
vai  farther  prescribed  and  enforced  by  the  same  act  of  Elizabeth,  and  by 
another  made  8  Eliz.  c.  1.  s.  3.  It  is  certain,  then,  that  the  Liturgy  esta- 
Uihcd  daring  the  interval  between  the  first  and  the  last  of  these  statutes, 
that  kf  between  1548  and  1565,  was  in  force  by  statutory  authority  down  to 
Ihejeir  1603  (sometimes  called  1603,  and  sometimes  1604<,  which  is  owing 
tothes^ley  the  date,  if  I  recollect,  being  January),  when  the  canons  in  ques- 
iioi  were  made,  no  alteration  whatever  having  been  effected  during  the  in- 
iBvaL  It  is  equally  certain  that  no  authority  existed  to  make  any  alteration, 
t  with  the  statutor}'  provisions,  during  that  interval ;  and  this 
Ion  seems  to  dispose  of  the  question  v.-hich  has  been  argued,  both 
and  here,  upon  the  canon  of  1575.  That  canon  is  to  be  taken  either 
i  prolcwing  to  make  an  alteration  of  the  rubric  which  the  statute  had 
■etioned,  in  which  case  it  can  have  no  force,  or  as  declaratory  of  the  sense 
f  the  mbric ;  but  neither  would  any  such  declaration  be  binding,  because 
b  Icgislatare  having  adopted  the  rubric,  and  made  it  parcel  of  a  statute, 
»  other  aathority  than  a  declaratory  act  can  give  it  a  new  meaning ;  add 
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to  wliicli,  timt  the  plain  intondment  of  the  riibrie  appears  to  liave  bett 
adliered  to,  after  and  notwithstanding  the  canon  of  1575,  and  not  the  9emm 
which  that  canon  seems  to  give  the  rtibric,  and  which  we  inust  indeed  adinit 
that  canon  purports  to  give  it.  The  canon  of  1575  appears  never  to  hMte 
excited  any  attention,  and  if  it  ever  received  the  royal  assent  (vrhieli  ts 
doubtful),  it  certainly  was  not  cited  on  either  side  during  the  cootroirenf 
on  the  subject  of  baptism  at  the  Hampton  Court  Conference*. 

**  We  are,  therefore,  to  see  what  the  rubric  prescribed  at  and  prior  In 
160S — this  being  the  statutory  provision  then  in  force,  and  adopting  tftt 
common  law  prevailing  for  HOO  years  over  Christian  Europe*     In  the  fini 
place,  no  prohibition  of  the  burial  service  for  unbaptized  personst  or  indeed 
for  any  class  of  persons,  is  to  be  found  in  the  liturgies  of  Edward  aad 
Elizabeth.     The  exception  of  unbaptized  persons  and  suicides  first  oocvii 
in  the  rubric  of  1661,  and  consequently  first  received  the  force  of  law  froo 
the  Uniformity  Act  of  1662,   after  the  Restoration.      The  statutes  of  Ed- 
ward 6.  and  Elizabeth  recognised  the  right  of  every  person  to  burial  willfc 
thti  cliurch  service ;  and  the  68th  canon,  enforcing  this  civil  statutory  Hgfct 
only  excepted  persons  excommunicate  and  impenitent    Unbaptized  persoas 
therefore,  persons  baptized  iti  no  way  whatever,  would  have  had  the  right  of 
burial  acconliug  to  the  scrvict?  of  the  church,  if  they  were  not  excluded  bf 
tho^e  portions  of  the  service  which  appear  to  regard  Christians  alone.  Tboil 
portions  would  probably  exclude  persons  not  Christians;    but  if  aa  u* 
baptized  person  could  be  regarded  as  a  Christian,  then  would  be  Dot  ht 
excluded  prior  to  the  rubric  and  statute  of  1661  and  1662. 

**  But,  secondly^  and  what  is  much  more  material  to  our  prt^scnt  inqmrfp 
it  is  clear  that  the  rubric,  and  consequently  the  statutet  down  to  1605>ail 
indeed  to  1662,  the  date  of  the  Uniformity  Act,  authorised  lay  baptei 
and  placed  it  on  the  same  footing  with  clerical  baptism,  in  point  of  cfficiej. 
The  rubric,  after  setting  forth  that  baptism  ought  to  be  adminifterrf 
publicly,  and  on  Sundays  and  holidays,  in  order  to  approach  as  nctrii 
might  be  to  the  pmctice  of  the  primitive  church,  which  confined  it  to  EttUr 
and  Whitsuntide,  nevertheless  adds,  that,  if  necessity  require,  children  mtj 
at  all  times  be  baptized  at  home.  A  further  warning  is  required  to  be  gini 
to  the  people  against  baptizing  privately,  *  without  great  cause  and  necewlf «' 
and  this  rubric  is  retained  in  the  subsequent  forms  of  prayer,  down  to  di 
present  time.  The  rubrics  of  Edward  and  Elizabeth  then  proceeded  to  hf 
down  the  rules  for  administering  the  baptismal  sacrament  when  it  ii 
privately  performed,  and  herein  those  rubrics  materially  differ  from  tW 
subsequent  ones  of  1603  and  U^l.  They  require  *them  that  be  preseattt 
say  the  Lord's  Prayer,  if  the  time  will  suffer:'  and  the  rubrics  add,  *tfc«i 
one  of  them,*  that  is  any  one  of  them  that  be  present,  '  shall  name  the  ddU» 
and  dip  him  in  water,  or  pour  water  upon  him,  saying  these  words:  "Nt' 
baptize  thee  in  the  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy 
Ghost,  Amen/"  We  may  observe,  in  passing,  that  there  is  contemplatiJ 
a  great  hurry  in  the  ceremony,  because  the  expression  Is,  '  if  the  time  w3 
suffer/  This  of  itself  indicates  that  the  cireumstances  are,  or  at  letalnif 
be*  such  as  to  prevent  the  sending  or  the  waiting  for  a  minister.  Therutfis 
goes  on  to  declare  the  sufficiency  of  baptism  so  performed :  'Aod  M 
them  not  doubt  but  that  the  child  so  baptized  is  lawfully  and  snfficjeatlf 
baptized,  and  ought  not  to  be  baptized  again  in  the  church/     Nevertlidesi 
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tlie  fXpcdicncy  is  set  forth  of  afterwards  bringing  the  cliild  to  the  clmrch, 
md  tboti  pretenting  liim  to  the  nimister,  that  it  may  be  ascertained  whethiT 
crMt  tlie  cereinouy  had  been  lawfully  perfornied.  For  this  purpose,  six 
ytttiuiii  ire  to  be  a^ked  of  them  that  bring  the  child  :  Who  baptized  it? 
Who  iPtti  preMnt  ?  Whether  they  called  on  God  for  his  grace  ?  With  what 
■iMerUw  child  waa  baptked?  Wjth  what  words?  And,  whether  they 
iiiDk  he  was  lawfully  aud  perfecLty  baptized?  If  the  answer  to  these 
yeitiopi  pTttre,  that  *all  things  were  done  as  they  ought  to  be/  then  the 
■intogf  b  ta  say»  *I  certify  you  that  in  this  ease  t/e  (not  t/ou  the  luiin^iter, 
bat  |f«  the  people)  ha^e  done  well  and  according  to  due  order/  and  he 
Jiclarct  the  child  to  have  been  received  into  the  number  of  the  children  of 
God*  'by  the  law  of  regeoeration  in  baptism/  that  is,  by  the  sacrament 
pRfioQily  administered  in  private.  If,  however,  they  which  bring  the  child 
«fBake  an  uncertain  answer^  and  say  they  cannot  tell  what  they  thought, 
oad^  or  did,  in  that  great  fear  and  trouble  of  mtndt  as  oftentimes  it 
rlaicn th/  then  the  child  is  to  be  baptized  publicly,  but,  as  it  were^  con- 
df^ooally  ar  provision  all  y,  witli  this  reserve,  that  the  minister  shall  say,  *  If 
tkm  be  not  baptized  already;  This  portion  of  the  rubric  is  demonstrative, 
Vtbt  fonner  part  left  any  doubt,  that  the  presence  of  a  minister  at  the  pri~ 
tHi  eareiQony  was  not  contemplated  ;  for,  if  it  were,  what  they  thought,  or 
wM^  w  did»  would  be  immaterial;  and  what  the  minister  said  and  did 
VBiId  have  formed  the  only  subject  of  inquiry ;  not  to  mention,  that  no  fear 
irliMitlle  of  mind,  at  the  time  of  the  ceremony,  could  prevent  those  who 
bififllie  child  from  recollecting  whether  there  had  been  a  minister  present 
mwp^  Indeed,  the  questions  would  have  been  ditlcrciitly  fmnied,  had  tlie 
fRMDoe  of  a  minister  been  as  essential  as  the  w  ater  and  the  words.  It 
W^M  baire  been  asked*  not  merely,  'by  whom,  and  in  whose  presence,* 
faola  *  WIS  he  baptized  by  a  minister  ?'  There  caUi  therefore,  be  no  doubt 
tbHrver,  timtt  by  these  earlier  rubrics,  the  baptism  is  deemed  valid  if  per- 
Ined  with  water,  and  in  the  name  of  the  Trinity,  though  by  lay  persona, 
Amamagt  then,  that  there  is  no  minister  present,  the  rubric  declares  the 
bip^Mi  to  be  without  any  doubt  lawfully  and  sufficiently  administered, 
llouflt  ill  private. 

"Tbe  ft&oie  doctrine  was  held,  and  the  practice  formed  upon  it,  in  the 
tmtam  Catholic  church,  from  a  very  early  period.  It  prevailed  from  the 
hifhllill^  of  the  third  century,  and  though  it  formed  the  subject  of  contro- 
fw^  Ipctwnen  the  Eastern  and  Western  churches  during  the  succeeding 
pnioik  ti  bad  become  universally  admitted  by  both  in  the  time  of  8t.  Austin, 
«W  loitriili^  in  the  latter  part  of  the  fourth  century.  In  England,  as 
Arvlicfe,  it  was  held  valid.  The  Constitutions  of  Archbishop  Peccham,  in 
Lffedwikod**  collection,  bearing  date  1281,  though  severely  denouncing  a 
hyKSa  who  shall  intrude  himself  into  the  office  without  necessity,  yet 
tUut  the  baptism  valid  which  is  celebrated  by  laymen,  and  state  that 
ilft  001  to  he  repeated.  W'hoever  did  so  intrude,  was  denounced  as  guilty 
l^'nMC^  sin;'  nevertheless,  his  act  was  pronounced  to  be  valid  and  suFfi- 
fvnt,  nod  that  it  was  not  necessary  the  ceremony  should  be  repeated, 
XoWtio  an  these  positions,  the  necessity  can  make  no  kind  of  difference, 
■ieM  to  ejtcnsing  the  intrusion.  If  the  rile  can  only  be  admini^^tercrl  l)y 
ekneal  hands  —  if  it  be  wholly  void  when  administered  by  a  layman  —  no 
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purpoie  of  giving  die  eucliarUL  to  a  dying  perM>n4  may  be  us  mucli  «| 
of  uigeni  iieces!!<ity  as  the  baptJ^^tn  of  ait  iaf^iut  in  extremiciei^ ;  but 
iu  the  Roman  Cathulie,  nor  in  the  reformed  church,  wa»  it  ever  uipfKited 
that  aiiy  extremity  could  dispense  with  the  iuterposition  of  a  priett*  md 
enable  laymen  to  admiimter  the  sacrament  of  the  !.ord'»  supper. 

**  The  position,  therefore,  being  undeniable,  that,  previous  to  the  fmt 
)  603)  and  at  tlie  time  the  68th  canon  wa^  made,  lay  baplkm,  tbougfa  dii- 
eountenanced,  and  even  forbidden,  unless  in  case  of  necessity,  wa^  yet  raM 
if  performed ;  and  ilnsi  being  the  couinion  law  —  not  the  law  made  by  §uuut« 
and  rubric^  but  by  statute  and  rubric  plainly  recognised  and  adopted — it 
are  to  bte.  if  any  change  was  made  in  that  law  as  it  thus  stood. 

**In  the  bnria!  service,  the  rubric  of  1603  made  no  chaAge  ;  but  iJiat  of 
1661  forbad  the  burial  service  in  casei»  of  suicide,  excommunication,  and 
persons  nn baptized,  A  right  formerly  cxiiiting  was  thus  taken  away,  it 
least  in  some  cases.  'This  makes  it  fit  that  we  construe  the  word  'unbtp- 
tized*  strictly,  or,  which  is  the  same  thing,  that  we  give  a  large  constructioo 
to  'baptized;*  and,  after  the  change  in  the  burial  service,  it  bectjmes  ik 
more  necessary  to  see  that  there  is  a  clear  and  undoubted  change  m  tk 
rubric  relating  to  baptism,  before  we  admit  the  baptism  to  be  invalid  wbic^ 
was  held  valid,  even  when  the  rubric  of  the  burial  sen'ice  had  not  a»  yrt 
taken  away  the  rite  from  all  who  were  unbapti/ed, 

**The  rubric  of  1603,  instead  of  directing  *  those  present'  in  tbecaieot 
private  baptism,  as  the  former  rubrics  had  done,  directs  the  *  lawful  mioiitir* 
to  say  the  prayer,  if  time  permit,  and  to  dip  or  sprinkle  the  child,  and  rejxil 
the  words.  The  rubric  of  16G1  explains  what  shall  be  intended  by  *UwfJ 
minister,'  substituting  for  that  expressiun  t!ie  words,  'minister  of  the  fmrnik, 
or,  in  his  absence,  other  lawful  minister  tliat  can  be  procured/  It  tkt 
prescribes  a  prayer  to  be  used  by  the  minister,  w  hich  prayer  is  not  to  I 
found  either  in  the  liturgies  of  Edward  VI.  and  Elizabeth,  or  in  that  i 
1603,  We  may  pass  over  the  rubric  of  1603,  both  because  its  subslmetl 
more  completely  contained  in  that  of  1661,  and  because,  until  1662|  1 
w&a  no  statutory  authority  fot  any  change  of  the  law  which  had  been 
bibbed  at  the  date  of  1603  (or  I60i\  when  the  canon  in  questions 
even  if  it  had  been  quite  clear  that  the  rubric  of  that  date  had  changed  1 
former  rubrics.  But,  as  in  1662,  the  present  Uniformity  Act  af  l$kl 
Car.  2-  c.  4,  was  passed,  and  gave  force  and  effect  to  the  rubric  of  that  i 
it  becomes  neoesisary  to  >ee  whether  or  not  that  rubric  changed  the  fon 
ones,  those  of  Edward  and  Elizabeth. 

"  Now  it  does  not  appear  that  any  such  change  was  effected  as  tlit  i 
of  the  present  appellant  must  assume^  in  order  to  prevail.  The  wofdtl 
plainly  directory,  and  do  not  amount  to  an  imperative  alteration  of  tliei 
then  subsisting.  If  lay  baptism  was  valid  before  the  new  rubric  of  16 
there  is  nothing  in  that  rubric  to  invalidate  it.  Generally  spoakiog, 
any  thing  is  established  by  statutory  provisions,  the  enactment  of  a  new  ] 
slon  inuHt  clearly  indicate  an  intention  to  abrogate  the  old,  else  both  will  I 
understooil  to  stand  together,  if  they  may.  But,  more  especially,  whifre  I 
common  law  is  to  be  changed,  antl,  most  especially,  the  common  law  whichl 
statutory  provi^^ion  had  recognised  and  enforced,  the  intention  of  any  nrw 
enactment  to  abrogate  it  must  be  plain,  to  exclude  a  construction  by  wltld 
both  may  stmd  together.     This  prtnciplt^,  which  is  plaiiily  fottn^fj  !■  i 
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ad  common  Bense,  has  been  largely  sanctioned  by  authority.  The  distinction   I'At  BAmsM. 

rhich  Lord   Coke  takes  in  one  place  between  affirmative  and  negative  judgment 

rordsy  giving  more  effect  to  the  latter  (1),  has  sometimes  been  denied,  at  oflx>rd 

cwt  doubted  (2);  Mr.  Hargrave  thinks,  upon  a  misapprehension.  (3)     But  ^[^fi^^^Jj^^ 

the  nile  which  is  laid  down  in  the  second  Institute  (4)  has  been  adopted  by 

iD the  authorities, that  'a  statute  made  in  the  affinnalive,  without  any  negative 

eipKMed  or  implied,  doth  not  take  away  the  common  law.'     So  Corayn's 

Di^(5);  and  he  cites  the  case  de  Jure  Regis  Ecclesiastico  (6)y  which  lays 

down  the  rule  in  terms.     The  case  decides,  that  the  penalty  attached  by  the 

Uniformity  Act  of  Elizabeth,  for  not  reading  the  Common  Prayer,  on  the 

Mcood  offence,  does  not  take  away  the  same  common  law  penalty  on  the 

fint offence.  Now  here  the  former  law  being  this — 'Let  lay  baptbm  be  valid, 

b«t  let  ministers  only  perform  the  rite,  unless  in  case  of  great  necessity ;'  and 

Ike  new  law  being,  'Let  lawful  ministers  baptize;'  it  must  be  taken  as  an 

•ddition  to,  and  not  a  substitution  for,  the  former,  unless  the  intention  plainly 

ippear  to  make  it  substitutionary  and  not  cumulative.     The  proof  is  on 

AoK  who  would  make  it  substitutionary  and  abrogatory.    But  the  circum- 

itances  and  the  context  seem,  on  the  contrary,  to  show  that  the  intention   The  intention 

wn  to  make  the  new  rubric  cumulative,  and  to  leave  the  validity  of  lay  ?["  ^^  ™*^5 . 
,      .  '  -^  •'    the  new  rubric 

Btputm  unaltered.     The  private  baptism  is  expressly  confined  to  cases  of  cumulative, 

•great  cause  and  necessity,'  and  the  want  of  time  is  expressly  referred  to,  as  ""^  *°.!^^® 

being  great  enough  possibly  to  prevent  saying  the  Lord's  Prayer.     How  i^y  bapti^  ^ 

tkea  can  it  be  expected,  that  time  should  be  given  tb  send  for  the  minister  unaltered. 

nf  the  parish,  and,  if  he  be  absent,  to  procure  some  other  minister?  Doubt- 

ka,  it  is  required  that  a  minister  shall  perform  the  ceremony,  if  he  can  be 

procared ;  but  the  possibility  of  there  being  nonp,  must  be  understood  to 

bve  been  contemplated.     Again,  it  is  directed  that  if  any  lawful  minister, 

mber  than  the  minister  of  the  parish,  performed  the  ceremony,  then  the 

Ulster  of  the  parish,  when  the  child  is  brought  to  him,  shall  examine  how 

tke  eeremony  had  been  performed.   The  questions  prescribed  by  the  former 

rahrici  are  materially  changed  ; — two  are  left  out — that  respecting  calling 

fcr  grace,  and  that  respecting  their  opinion  of  the  ceremony  having  been 

completed.     But  an  important  preamble  is  inserted,  before  the  question  as 

to  Ihe  matter  and  the  words :  <  Because  some  things  essential  to  this  sacra- 

■ot  may  happen  to  be  omitted^  through  fear  or  haste,  in  such  times  of 

otroBity,  therefore,  I  demand  further,  *'  With  what  matter  and  with  what 

voids  was  this  child  baptized  ?"  '     Now  it  is  remarkable,  that  the  essentials 

Wre  ipoken  of  are  the  water  and  the  reference  to  the  Trinity :  nothing 

vkHever  is  said  of  the  minister  being  essential.     The  questions  as  to  who 

Seized,  and  who  were  present,  are  given  without  any  preamble  at  all,  in- 

fctting  that  the  water  and  the  invocation  of  the  Trinity  are  essentials, 

*Ue  the  presence  of  a  minister  is  only  expedient ;  a  matter  to  be  inquired 

'■to  for  the  purpose  of  correction  or  censure  if  it  was  omitted  without  neces- 

■tf ;  but  not  essential,  as  those  things  wherein  consisted  the  very  rite  itself, 

tkt  water  and  the  words.     The  water  and  the  words  are  afterwards  again  Tlie  water  and 

tMed  to  be  *  essential  parts  of  baptism  *  in  the  rubric,  which  provides  for  ^^^  words,  the 

essentials  in  the 

(I)  1  IniL  115.  (a).  CO  Note,  15^. 

(9)  Joan(Sir  W.),  270.    Aorrf  Lardace'*  (4)  200. 

mi,hdon  the  Wimbor   Fore«t  Court,  in  (.5)  ParliameiU.  H. 

CS3,  is  which  there  is  a  dictum  of  Chief  (6)  5  Co.  .5,  (>. 
Richardson. 
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the  case  of  a  doiibtfut  baptbin,  f^nnietimes  called  conditionaL  If  II  ^ 
a»9umeilf  that  in  every  ease,  a  lawful  minister  was  nccessaryi  and  Ihmi  tbo 
could  be  no  baptism  without  his  presence,  the  only  oece^sary  qaesdoii  lo  I 
answered  by  thos^e  who  brought  the  child  would  be,  whether  such  mioiili 
officiated  or  not,  for  it  might  be  a38uiiied  that  he  used  the  matter  aad  tk 
W4>rds  prescribed,  ina^<imuch  as  he  would  be  punishable  if  he  did  not.  Th 
whole  direction  ^3  to  conditional  baptism  is  very  material  to  be  regardol 
and  no  part  more  so  than  the  Icut  rubric  relating  to  it*  If  the  answen  ifi| 
uncertain,  the  baptL^m  is  to  be  made,  but  provisionally  or  condttioiiaOy, 
What  kind  of  uncertainty  is  contemplated  ?  If  a  minister  liad  been  eM9^ 
tial,  surely  any  uncertainty  as  to  who  performtnl  the  ceremony  would  faite 
been  specified  a^  a  ground  of  conditional  baptism.  But  tiothiog  of  tbt 
kind  h  to  be  found  in  the  rubrit^  of  1603  and  1661,  any  more  t haft  in 
those  of  Edward  and  Elizabeth*  Nay,  the  uncertainty  is  more  specifically 
confined  to  the  water  and  the  worfls  in  the  later  than  in  the  earlier  rubriei: 

*  If  it  cannot  appear  that  the  ehitil  was  baptized  with  water,  in  the  aciof  d 
the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost,  which/  adds  the  nabne, 

*  are  ei»sential  parts  of  baptism,'  then — and  then  only — is  the  child  IQ  bt, 
baptized  and  conditionally. 

**  The  question  directed  to  be  put,  as  to  who  baptized  the  child, 
proves  nothing  as  to  the  necessity  of  a  minister,  for  another  question  i 
diately  follows,  which  relates  to  a  matter  that  must,  on  all  hftod%  I 
milted  to  be  anything  rather  than  essential,  namely,  *  Wlio  were  pn 
the  ceremony  ?'     And  if  it  be  said  that  thi^  might  be  asked,  not  aaaf 
stand ve  question  the  answer  to  which  is  essentially  necessary,  but 
question  the  answer  to  which  may  tend  to  facilitate  other  inquiries, 
explain  other  answers ;  in  the  same  way  it  may  be  ^id,  that  tlie  am 
the  first  question,  *  Who  baptized  the  child  ? '  may  be  used  simply  I 
purpose  of  explanation  as  to  the  really  essential  matters — the  water  a 
words, 

''The  changes  made  in  the  rubric,  touching  uncertain  and  cooilil 
baptism,  are  mainly  relied  upon  to  show,  that  the  rubrics  of  160S  and  I 
Invalidated  lay  baptii^m  ;  and  certainly  those  changes  afford  the  only  i 
tenance  lent  to  the  negative  argument  But  they  are  wholly 
to  work  an  abrogation  of  the  former  law*  The  omission  of  the  qa 
'Whether  they  (the  people)  called  for  grace  and  succour  in  thali 
is  said  to  show,  that  the  people  were  no  longer  to  officiate,  but  only  i 
nister,  w  ho  had  no  occasion  for  that  succour*  Yet,  besides  that  thia  i 
a  very  gratuitous  position,  the  persons  present  were  inquired  of, ; 
surely  were  not  materiaL  The  question,  as  to  the  opinion  of  the  ] 
bringing  the  child  is  also  omitted ;  but  it  is  not  omitted  in  this  tM4 
of  1603,  which,  nevertheless,  is  supposed  to  negative  the  validity  of  Ifl 
bnptism  as  much  as  the  rubric  of  1561.  Perhaps  the  a 
change  in  tins  part  of  the  service  is  in  the  certiticate,  which  b  no 
that  'Ye  have  done  well,*  but  that  ^All  is  well  done.'  Bui  thi% 
in  Uie  direction  of  the  argument  against  and  lending  colour  to  it*  is  mui 
festly  too  slender  a  fuundation  on  which  to  ground  any  inferenoc  Wc  mm 
always  bear  in  mind,  that  it  was  the  intention  of  those  who  frmiued  tbeM 
rubric  to  discountenance  all  baptism  r.veept  by  a  minister;  and  to 
as  far  a^  possible,  that  h  should  by  a  minister  be  pcrfonucd,  and  the  i 
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of  whMUver  wms  not  quite  necessary,  and  whatever  needlessly  contemplated  Lay  Baptism. 

•  ky  idminutration  of  the  rite,  was  a  natural  consequence  of  this  design.  T"^ 

Bit  if  it  had  been  the  intention  of  those  who  framed  the  rubric  to  declare  of  Lord 

by  baptism  ineffectual,  some  express  declaration  to  that  effect  would  have  brougham  in 

bsn  introduced.  Escoa.Ma,ii.. 

*'It  is  unnecessary  to  give  instances  of  the  difference  between  positive  di-  Difference  bo. 


nay  express  prohibitions,  and  such  prohibitions  as  make  the  thing  twcen  positive 
Midden  to  all  intents  and  purposes  void.    If  it  were  necessary  to  point  out  pr^^^ij^n, 
^~" 1  of  that  distinction,  the  kindred  subject  of  the  marriage  rite  affords  absolute. 


«e  too  remarkable  to  be  passed  over.  There  is  hardly  any  country  where 
MM  solenmity  is  not  required  by  the  directions  of  the  law;  there  are  many 
is  vhich  a  departure  from  the  order  prescribed  by  the  law  is  strictly  for- 
Wden,  and  under  penalties ;  but  in  most  protestant  countries  the  irregular 
■niage  is  valid ;  and  in  catholic  countries  also,  up  to  a  comparatively  recent 
^ttfr— tbatof  the  council  of  Trent — though  it  might  be  censurable,  it  was  valid, 
witkontthe  interposition  of  a  priest,  and  without  any  ecclesiastical  solemnity 
iktever.  England,  before  the  Marriage  Act,  (26  Geo.  3.  c  33.,  commonly 
ttDfid  Lord  Hardwicke's  Act,)  affords  one  instance  of  this ;  Scotland  to 
tUiday  affords  another;  nay,  the  existing  Marriage  Act  (4  Geo.  4.  c  76.) 
fRKDts  us  with  an  instance  still  more  remarkable,  and  bearing  more  closely 
•pm  onr  present  argument,  for  some  of  the  marriages,  to  prevent  which  was 
tk  main  object  of  this  as  of  the  former  act,  are  allowed  by  this  latter  act 
to  be  valid»  and  are  only  valid  because  they  fall  not  by  express  declaration 
witliin  the  22d  section,  which  certainly  con6nes  the  invalidity  to  the  cases 
fedfied  in  that  section.  But  if  it  be  said  that  baptism  is  a  sacrament,  which 
■vriage  is  not,  let  it  be  remembered  that,  in  the  Romish  Church,  marriage 
too  was  a  sacrament,  and  retained  its  character  as  such,  though  performed 
vitiMmt  the  intervention  of  a  priest,  or  any  solemnity  of  the  church.  (1) 

''The  opinions  and  practice  of  the  church,  from  the  date  of  the  canon.   Opinions  and 
1608,  down  to  that  of  the  Uniformity  Act  of  Charles  the  Second,  and  after-  practice  of  the 
vods  till  near  the  end  of  Queen  Anne's  reign,  appear  to  have  been  clear  i^*^uI,tiT^ 
ipsa  this  head.     The  validity  of  lay  baptism,  notwithstanding  the  change  the  end  of 
ii  the  mbricy  was  not  questioned  until  about  1712,  when  the  controversy   Q"«5n  Anne's 
and  some  eminent  divines  took  part  against  its  validity.     It  is  un- 
to examine  the  authorities  in  detail.    We  may  observe,  that  there 
no  comparison  between  the  number  and  the  weight  of  tliose  who 
the  opposite  sides  of  the  question.     There  arc  very  few  indeed 
vho  can  be  said  to  give  a  clear  and  explicit  opinion  against  the  validity^ 
vUe  those  who  maintain  it  lay  down  the  doctrine  with  the  most  perfect 
dMactneM.     The  substance  of  the  conclusions  to  which  they  come,  and 
Ik  testimony  which  they  bear  to  the  practice,  may  be  well  given  in  the 
i  of  a  writer  no  lc*ss  renowned  for  his  learning  and  judgment  than  his 
se.     *  Sith  the  Church  of  God,*  says  the  judicious  Hooker  (2),  *  hath 
always  constantly  maintained  that  to  re-baptize  them  which  are 
I  to  have  received  true  baptism,  is  unlawful ;  that  if  baptism  seriously 
htndministered  in  the  same  element  and  with  the  same  form  of  words  which 
Christ's  institution  tcachcth,  there  is  no  other  deftict  in  the  worid  that  can 
I  it  frustrate,  or  deprive  it  of  the  nature  of  a  true  sacrament;  and  lastly, 


(1)  JMbympU  t.  Dairympk,  2  CoQsist.,  5-1.  (2)  EccleHiastical  Polity,  h.  5.  s.  62. 
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L*T  hArrihJt.    tiiiLt  biipusiu  i»  oi<>  ti»eii  to  be  re-^dnijciiss^m!  v^en  ilw  fini  delivery  thereof 

Ji.-izuK-ut  ifc  void  JD  r*-gij^  Uf  iii*r  fi>re-allt^ed  ijDperfccskiCis.  and  no  other,'  that  is,  the 

*AUnd  wori¥  auid  tb«  maxter ;  ^itaul  ve  &o«.  ia  tLe  case  of  haptisiD,  whieh,  having 

owuirii-ui  III      i^^ji^  f  ,^^  imtitT  Jiiid  form  tli*  s-ubsuiice  of  Ciihst'*  iudnition,  is  by  a  foarth 

ftort  of  zi^eu '  ■  :ie  Lad  me&Tio&ed,  v  iili  idok  or  ^es»  eeiBare,  the  errors  of  some 

in  t:j«  pj'ixiJiivf:  churc-li,  of  the  I>oDaiicu  azid  of  the  Anabaptists),  *  voided 

fjf  trie  OLaT  Ci^rfect  of  eccIeMaMiCal  actho ritr  id  the  minister,  think  it  enough 

thai  they  blow  avaj  the  force  thereof  vith  the  bare  strength  of  their  very 

breath,  by  me}  lug,  "  We  lake  «acL  baptism  to  be  no  more  the  saerament  of 

bapti^xij  than  aiiv  other  ordinary  bathing  to  be  a  sacrament  ?  ** '     And  he 

then  goe^  on  Uj  nuew  how  •  many  things  may  be  npheld,  being  done,  althoagfa 

iu  part  done  otherwiK;  than  po^itive  rigoar  and  strictness  did  require.' 

*'  The  cl«mr  and  unqualified  o}*inion  upon  the  point,  and  poti  iitem  motum, 
of  the  two  metropolitans  and  fourteen  other  prelates,  has  also  been  properiy 
referred  to,  and  is  no  doubt  of  great  weight.  But  the  question  is  not 
to  lie  decided  by  a  refereuce  to  the  opinions,  however  respectable^  of  indi- 
viduals eminent  for  their  learning,  or  distinguished  by  their  station  in  the 
church  ;  and  these  authorities  are  chiefly  valuable  as  bearing  testimony  to 
the  fact,  that  the  coostruction  of  the  rubrics  of  160S  and  1661  was  acted 
upon,  which  construction  assumed  no  change  to  have  taken  place  in  the 
former  law,  the  common  law  of  all  Christendom  before  the  reformation 
of  the  Anglican  Church,  and  both  before  and  after  that  happy  event,  the 
law  of  tiic  same  church  up  to  the  date  of  the  canons  of  1603,  —  a  law  which 
was  recoguiiied  by  the  statutes  of  Edward  and  Elizabeth,  and  which^  as  no- 
thing but  expresfs  enactment  could  abrogate,  so  we  might  the  rather  expect 
to  find  contemporaneous  usage  confirm,  when  no  abrogation  had  been 
effected. 

"  Nor  is  it  necessary  that  we  should  strengtlien  the  conclusions  to  which 
a  strict  construction  of  the  law  has  led,  by  pointing  out  the  inconsistent  or 
even  absurd  consequences  which  would  follow  from  an  opposite  doctrine.' 
If  only  a  lawful  minister  can  baptize,  then,  as  it  is  also  contended,  that  thb 
deiicription  only  applies  to  those  who  are  r^ularly  and  episcopally  ordained* 
it  will  follow,  that  none  can  be  capable  of  clerical  functions  who  have  not 
themselves  been  baptized  by  ministers  so  ordained ;  and  hence  some  of  the 
greatest  lights  of  the  church  have  held  her  highest  offices  unbaptized — 
have  administered  that  sacrament  invalidly,  and  have  had  no  right  to  the 
offices  of  the  church  at  their  interment :  a  doctrine  which  would  lead,  and^ 
inevitably,  to  the  inference  that  Bishop  Butler  and  Archbishop  Seeker  were 
never  baptized;  fhat  the  latter,  in  baptizing  George  the  Third,  acted  without 
authority ;  and  that  both  were  disentitled  to  the  burial  service,  as  unbaptised- 
persons,  is  at  least  well  calculated  to  make  us  pause  before  we  admit  it  to 
be  the  law  of  the  land  and  of  the  church. 

'*  But  it  is  not  less  fitted  to  excite  doubts  of  its  soundness  before  exami- 
nation, when  we  reflect  that  another  inevitable  consequence  would  also  flow 
from  its  admission,  —  the  exclusion  from  the  church's  pale  of  all  dissenten 
and  of  all  foreigners  who  have  been  baptized  otherwise  than  by  miuisten  of 
episcopal  ordination.  No  lex  loci  is  set  up,  or  can  be  pretended  to  work  any 
exception  in  their  favour.  The  rubric,  if  it  applies  to  any,  applies  to  them; 
and,  unless  they  shall  have  been  rebaptized,  they  can  neither  be  ordained, 
should  they  embrace  our  tenets,  nor  buried  with  the  ritci  of  our  churchy 


'  question  has  been  sifted  upon  its  true  merits^ 
kfOtt^t  to  the  test  of  a  more  rigorous  examination,  a^  >va.'«  d^iie  botli  in  the   of  f^i^rd 


lirougham  in 


It  csase  by  ibe  court  below,  aud  in  the  fornier  instance  before  the  late 
and  able  judge  of  the  Archer  Court,  Sir  John  NichoSL 
**Thc  CAW  of  Kemp  V*  Wickes  {}),  in  1809,  wajs  in  every  respect,  as  Kempv.H^ickei, 
i«g»rdi  tlie  fa/atSt  tiiiuilsu'  to  the  present*  It  underwent  a  lull  diBcussion ; 
tiiB  only  dtiference  wa§  in  the  course  pursued  by  the  defendant  in  hi«  plead- 
vtpk  which  was  more  comnjendable  than  that  adopted  in  this  case ;  and  the 
Iwmcd  judge  pronounced  an  elaborate  judgment  upon  the  point  now  before 
iW  Courts  aB  to  the  merits,  neither  of  the  preliminary  objections  having 
htm  tMkeUm  That  judgment  does  not  appear  to  have  given  any  dissatis- 
in  tlie  profession ;  on  the  contrary,  it  is  believed  to  have  carried 
with  it  the  opinion  of  lawyers  in  both  the  courts  Christian  and  the 
of  common  law.  We  can  hardly  avoid  attaching  great  weight  to  a 
icm  pronounced  by  such  an  authority,  so  long  acquiesced  in,  so  little 
U>i  and,  generally  speaking,  so  much  rt*spected,  although  no 
h&s  hitherto  been  given  on  the  same  question  in  any  court  of  the 
hflfe»ort 

b  impossible  to  mention  this  judgment  of  Sir  John  Nicholl,  without 
to  Uie  indecorous  ternis  in  which  it  has  been  assailed  by  some 
persons^  who  have  taken  a  part  in  the  controversy,  and  ivhose  zeal, 
no  doubt^  and  conscientious,  ha.^  ouli*tnpped  their  knowledge,  and 
tlio  overmatched  their  charity.  If  those  feelings  had  only  found  a  vent  in 
n^^  charges  against  the  decision,  as  full  of  *  ignorance  and  error,'  and 
w«  •  imptrty,'  this  might  have  been  passed  over,  as  the  effusion  of  a  temper 
Iwiled  beyond  the  bounds  of  reason  with  the  violence  unhappily  incident  to 
iMogical  irarfare.  But  an  imputation  upon  the  venerable  judge  of  'mis- 
<|Mtui2*  ^^^  canon  of  1575,  and  that  ^  with  the  grossest  mis-statements' 
tmmoi  fie  fto  easily  passed  over;  and  it  is  fit  that  we  deny  entirely  the 
i«tiw  of  tlie  charge.  He  gives  the  summary  of  the'  article,  and  his 
iM^BCDl  of  it,  and  suppresses  no  part  at  all  material  to  the  argumenL 
&Me  of  his  accusers  have  made  a  much  greater  altei-ation  of  his  text  in 
(|H^iig  his  judgment ;  yet  he  would  have  been  more  just^  at  least  more 
teiuble,  had  he  lived  to  ^e  this  attack  and  this  citation,  than  to  charge 
ktKthon  with  *  the  grossest  mis-statemenbi/ 

**TW  coort  below  justly  held  that,  if  the  penalty  of  the  canon  had  been 

no  discretion  is  left  in  awarding  its  infliction.     It  appears  to  us, 

iJiat  the  costs  were  properly  directed  to  be  paid,     The  appellant  had 

a  course  which  was  wholly  unnecessary  for  raising  the  question  of  lay 

upon  which  alone  his  defence  was  rested,  as  far  a^  the  merits  were 

,  or  for  raising  the  preliminary  objf*ction  to  the  promovent's  nghts- 

tlip  one  and  the  other  of  thei*e  points  were  distinctly  raised  upon  the 

aiid  might  have  been  disposed  of  by  meeting  that  allegation  alom^, 

dvpoaed  of  at  a  comparatively  trifling  expense.     In  Kemp  v.  JVickes  (2) 

course  was  pursued.     The  articles,  there  tis  here,  had  detailed 

dmunslaaces  offered  to  be  proved,  and  the  defendant  at  once  opposed 

adnuasioci  of  Uiem,  contending  that,  be  the  facts  all  true  as  alleged,  he 


(I)  3  Phil.  2^4. 


(2)  Ihtd. 
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had  acted  lawfully^  and  was  guilty  of  no  offence.  This  might  have  been 
just  as  easily  done  in  the  present  case;  but  it  has  not  been  done;  on  the 
contrary^  a  proceeding  has  been  resorted  to  greatly  increasing  both  the 
delay  and  expense,  and  wholly  unnecessary  for  raising  the  only  questioitf 
intended  to  be  discussed  between  the  parties. 

*'  The  sentence  appealed  from  must»  therefore,  b«  affirmed,  in  all  iti 
parts,  and  the  appellant  must  further  pay  the  costs  of  this  appeaL 

**  The  strange  misapprehensions,  which  have  been  entertained  by  some 
worthy  men  touching  the  nature  and  grounds  of  this  proceeding,  and  the 
force  of  the  sentence  that  has  closed  it,  seem  to  impose  upon  us  the  duty  of 
stating  in  what  the  offence  consists,  and  what  authority  the  courts  chrisdan 
exercbe  respecting  it    The  notion  has  been  ventilated,  that  the  Court  in 
this  case  assumes  to  direct  clergymen-  as  to  their  spiritual  duties,  and  to 
bind  them,  (as  it  has  been  termed,)  by  ordering  what  they  shall  do  ia 
future.    It  has  been  also  suggested  by  bigh  ecclesiastical  authority,  (a 
reverend  prelate  so  stated  in  1826,)  in  reference  to  the  decision  of  180^ 
that  they  who  think  the  sentence  contrary  to  the  rubric,  may  conscien- 
tiously submit  to  the  law  as  interpreted  by  the  judge,  or  may  not  less  *  con- 
scientiously refuse  to  read  the  service,  if  prepared  to  risk  the  expense  of 
prosecution,  and  make  the  ultimate  appeaL'     Now,  let  it  be  once  for  all 
understood,  that  the  Court  has  never  in  these  cases  assumed  any  such  office 
as  that  of  dictating  to,  or  directing,  or  even  warning,  clergymen  touching 
the  discharge  of  their  duties.     Nor  has  it  interfered,  nor  does  it  in  any  way 
occupy  itself,  with  the  spiritual  portion  of  their  sacred  office.     But  the  law 
has  required  clergymen  to  do  certain  things,  under  a  certain  penalty,  which 
it  has  annexed  to  disobedience ;  and  the  same  law  has  required  the  judge  to 
enforce  that  penalty,  when  his  office  is  promoted  by  a  competent  party ; 
and  he  (the  judge)  is  left  without  any  choice  whether  he  shall  or  shall  not 
exercise  his  judicial  functions.     Nor  let  it  be  imagined,  that  any  one's  odd* 
science  is  thus  forced.    Whoever  conscientiously  disagrees  with  the  Court 
in  the  construction  put  upon  the  rubric,  may,  if  he  also  consdentioaily 
thinks  that  he  cannot  yield  obedience  to  the  law  as  delivered  by  the  Court, 
give  up  an  office  to  which  the  law  has  annexed  duties  that  his  conscienoe 
forbids  him  to  perform.    The  case  of  such  clergymen  is  not  peculiar.    Per- 
sons in  a  judicial  station  have,  and  very  recently,  felt  scruples  about  admi- 
nistering oaths  in  the  discharge  of  their  magisterial  funotiona.    What 
course  did  they  pursue  to  seek  relief  for  their  conscience,  without  vicdatii^ 
their  duty  as  good  citizens  ?     They  did  not  complain  that  their  conscienoe 
was  forced ;  they  did  not  retain  the  emoluments  of  a  station  of  which  their 
consciences  forbade  them  to  discharge  the  duties;  they  sacrificed  their 
interests  to  their  duty,  and  gave  way  to  those  who  could  honestly  fill 
the  place,  and    honestly  hold  the  office,  by  performing  its  appointed 
functions."  (1) 

In  Titchmarsh  v.  Chapman^  Sir  Herbert  Jenner  Fust  (2)  observed,  "  The 
question  before  the  Court  at  present  is  with  respect  to  the  admissibility  ef 


( 1 )  Vide  etiam  Nune  t.  llenMhwe,  Ste- 
phens* Ecclesiastical  Statutes,  SCSI.,  3 
Notes  of  Cases  Ecclesiastical,  272. 

It  should  be  observed,  that  the  case  of 
E^eott  ▼.  Mtutin  has  been  commented  upon 
at  ooosidcrable  length,  and  with  great  learn- 


ing, by  the  Bishop  of  Exeter,  in  a  < 
nication  from  his  lordship  to  the 
and  which  has  been  published  in  ItrphttH* 
Ecclesiastical  Sututos,  202S — 2031. 
(2)  3  Notes  of  Cases  Ecclesiastical,  38a 
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n  aUegation  offered  on  behalf  of  the  Rev.  W.  H.  Chapman,  the  party  cited   Lay  Baftisic 

inthe  cuue»  which  is  a  cause  of  office  for  refusing  to  bury  the  corpse  of  a  !„  TUckmanh 

child  of  a  parifthioner  brought  to  the  churchyard,  and  entitled  to  interment,   ▼.  Chapman, 

he  notice  being  alleged  to  have  been  given.    The  substance  of  the  al- 

kgitioD  (and  the  defence)  is,  that  this  child  was  unbaptized  within  the  true 

BKtning  of  the  term,  as  used  in  the  rubric  for  the  burial  service  in  the 

Book  of  Common  Prayer,  it  being  alleged  in  the  articles,  and  not  denied, 

tilt  the  child  was  baptized  by  a  minister  of  that  class  of  protestant  dis- 

icnten  called  Independents,  according  to  the  form  used  by  them,  that  is, 

vith  water,  in  the  name  of  the  Father,  of  the  Son,  and  of  the  Holy  Ghost ; 

and  it  is  pleaded  on  behalf  of  Mr.  Chapman,  that  such  baptism  is  heretical 

ud  lehiraiatical,  and  does  not  entitle  the  child  to  have  the  burial  service 

Rid  over  it*'  •  •  •  . 

« In  the  present  case,  it  is  pretended  that  the  question  is  not  determined 
or  eoneluded  by  what  took  place  in  JEscoU  v.  McLstin  ( 1 ) ;  for  in  that  case  it 
«»  only  decided  that  an  infant  who  had  been  baptized  by  a  minuter  of  the 
Wokjan  persuasion,  with  water,  and  in  the  name  of  the  Holy  Trinity,  was 
Mt  Qobaptized,  and  consequently  that  the  rubric  did  not  apply  to  that  par- 
tieilir  case ;  that,  in  that  case,  nothing  turned  on  the  question  of  heresy  Question  raised 
« ichism ;  the  alleged  defect  was  the  want  of  holy  orders  in  the  person  ^^^ethcr  bap- 

^  .  .        .  ,        T  ,  .        ,  :  .        .      ,r       ,      tism  18  hereti- 

MBuiiistenng  the  nte;  that,  in  the  present  case,  the  question  is  directly  caUliaTinifbeen 

nbed,  and  it  is  distinctly  averred,  that  the  baptism  was  heretical,  having  perfonncd  by  « 

Wen  performed  by  a  person  not  qualified  to  administer  the  rite.     And  cer-  lifil^lJ*^.^^*' 

dbly,  both  in  this  court  and  the  superior  court,  the  question  in  the  former  minister  the 

CHe  was  stated  to  be  confined  to  this  particular  point,  namely.  Was  baptism 

bj  i  Wesleyan  minister  valid  or  not  ?  and  nothing  turned  upon  the  question 

flf  bcresy  or  schism,  as  appears  from  the  judgment  of  Lord  Brougham,  who 

Uivered  the  sentence  of  the  Court ;  and,  therefore,  a  distinction  does  arise 

between  the  two  cases — the  question  in  this  case  being,  whether  or  no  a 

bqiCifm  of  this  description,  stated  to  be  heretical  or  schismatical,  is  valid  or 

M,  10  as  to  take  it  out  of  the  principle  of  the  decision  in  EscoU  v.  Mtulin" 


rite 


"Bat  with  respect  to  the  grounds  which  induce  me  to  reject  this  allegation, 
tW  chief  is,  that  the  whole  question  seems  to  have  been  decided  in  Mastin 
▼•  AeoO;  which  determined  the  validity  of  lay  baptism ;  for  if  this  baptism 
be  a  Talid  baptism,  so  far  that  the  rite  is  not  to  be  repeated,  it  comes  to  the 
CiK  of  MaUin  v.  JEscott,  that  this  child  is  not '  unbaptized '  within  the  true 
■caning  of  the  rubric.  It  was  the  opinion  of  the  superior  court  in  that 
OkKi  that  a  child  baptized  by  a  layman  is  not  unbaptized,  within  the  mean- 
ing of  the  rubric ;  and  I  cannot  understand,  when  it  is  admitted  that  the 
to  of  baptism  is  valid,  what  difierence  there  is  whether  the  person  perform- 
■g  the  rite  be  a  layman  or  a  heretic  It  is  a  baptism  as  far  as  it  goes.  I 
^  fee  no  reason  why,  in  one  case,  the  corpse  is  to  receive  the  offices  of  the 
tbueh,  and  not  in  the  other,  though  neitlier  child  was  unbaptized ;  and  it 
Konly  where  the  person  dies  unbaptized  that  the  burial  service  is  not  to  be 
v^  Both  lay  and  heretical  baptisms  are  irregular,  and  contrary  to  the 
^nlenof  the  church ;  but  both  are  valid ;  and,  whatever  privileges  arc  con- 
fondf  arc  the  same  in  both  cases.    It  seems  to  me  that  both  are  to  be 

(1)2  Curt  692. 
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]«AT  Baptism,    considered,  in  the  words  of  the  rubric,  to  be  'lawfully  and  safficientlj  bap- 
judgment  of  ^  tized/  SO  as  to  entitle  the  persons  so  baptized  to  have  the  burial  service  read 
Sir  Herbert       over  them.    I  use  the  word  'sufficiently'  advisedly,  in  the  sense  in  which  it 
irVte^riTt.'"  "  "'**®^  ^"  *^®  rubric,  or  in  the  other  case  of  EscoU  v.  MasHn;  and  this  word 
Chapman,           'sufficiently' was  contained  in  the  first  rubric,  as  well  as  in  the  present.    In 
both  rubrics  it  was  declared  that  a  child  so  baptized  (either  by  a  layman,  as 
in  the  former  case,  or,  as  I  consider,  by  a  heretic  also)  has  been  '  lawfully 
and  sufficiently  baptized,'  in  the  sense  of  the  rubric,  to  which  sense  alone 
the  Court  confined  itself  in  the  former  case,  and  confines  itself  in  the  present. 
To  what  extent  the  sufficiency  goes,  is  not  for  this  Court  to  determihe ; 
whether  it  does  or  does  not  confer  spiritual  grace,  the  Court  gives  no 
opinion ;  but,  according  to  my  view,  a  child  so  baptized  is  lawfully  and 
sufficiently  baptized ;  so  that  it  ought  not  to  be  baptized  again,  as  if  unbap- 
tiz(>d ;  and  if  not  unbaptized,  then  a  minister  was  not  justified  in  withhold- 
ing the  burial  s€r\'ice,  and  refusing  to  read  it  over  this  corpse*" 

<*  Now,  in  respect  to  the  administration  of  baptism,  the  question  is  no^ 
whether  a  child  is  admitted  into  the  Church  of  England,  but  into  the 
church  of  Christ ;  and  it  is  not  contended  that  this  child  was  not  a  Chris- 
tian, but  it  is  said  it  was  not  a  member  of  the  Church  of  England.  But  if 
it  was  not,  it  was  a  Christian,  and  is  not  to  be  excluded  from  Christian 
burial,  having  received  the  rite  of  baptism,  though  in  an  irregular  manner." 


Whether  or  no       « I  presume  the  great  question  to  be  argued  is,  whether  or  no  excommuni- 

tkm^Mo^'^'    cation  ipso  facto  is,  or  is  not,  incurred  without  a  declaratory  sentence? 

is,  or  u  not,  in-  With  respect  to  that  point,  Lord  Brougham  delivered  the  opinion  of  the 

eurred  without  Judicial  Committee  of  the  Privy  Council   in  the  case  of  JEscoti  v.  Mag- 
n  declunitory 

tin  (I),  that  the  Toleration  Act  (2),  and,  still  more,  the  53  Geo.  3.  c  127^ 

'  leave  no  doubt  that  the  incapacity,  if  it  ever  existed,  is  now  removed. 
And  it  is  impossible  to  read  the  enactments  of  the  53  Geo.  3.  c.  127.  with- 
out perceiving  that  any  incapacity  arising  from  a  sentence  of  excommuni- 
cation is  wholly  removed.  The  second  section  of  that  act  is  to  this  effect : 
*  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  act  shall 
prevent  any  ecclesiastical  court  from  pronouncing  or  declaring  persons  to 
be  excommunicated  in  definitive  sentences,  or  in  interlocutory  decrees, 
having  the  force  and  effi;ct  of  definitive  sentences ;'  so  that  there  is  a 
power  reserved  to  the  ecclesiastical  courts  of  pronouncing  persons  excom- 
municated in  definitive  sentences,  as  before  the  passing  of  the  act.  But 
what  arc  the  consequences  of  excommunication  ?  *<  No  person  who  shall 
be  so  pronounced  or  declared  excommunicate  shall  incur  any  civil  penalty 
or  incapacity  whatever,  in  consequence  of  such'  excommunication^  save 
imprisonment  not  exceeding  six  months.'  Supposing,  then,  these  persons 
were  excommunicated,  what  would  be  the  effect  ?  They  would  be  liable  to 
be  imprisoned  for  a  term  not  exceeding  six  months ;  but  they  would  incur 
no  civil  penalty,  and  *  no  incapacity  whatever' — a  very  strong  expression  - 
and  it  cannot,  therefore,  be  contended,  that  such  a  person  is  disqualified 
from  promoting  the  office  of  the  judge,  or  from  being  a  witness,  in  th6  face 
of  an  act  of  parliament  declaring  that  he  shall  incur  no  disqualification  or 
incapacity  whatever.    I  am  of  opinion  that  such  a  person,  under  this  act» 

(I)  Jnte,  112.  CJ)  Sut.  1  G.  &  M.  c.  18. 
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b  Dot  precluded,  supposing  he  be  excommunicated ;  for  nothing  follows,   ^^^  Bafti«m. 
tueft  that  he  may  be  imprboned ;  and  it  is  on  that  ground  I  say  he  ought  Judgmoit^f " 
Bot  to  be  called  upon  to  answer  whether  he  is  guilty  of  the  crime  of  heresy   Sir  Herbert 
or  Dot,  as  his  evidence  might  be  used  in  proceedings  against  him.     Ift    raSbLir«*\"* 
tWrdbre,  there  was  any  incapacity,  either  in  the  witnesses  or  the  promoter   Chapman. 
rflhe  suit,  it  is  removed  by  the  act  of  parliament 

**  But  what  is  the  meaning  of  the  expression,  *  excommunication  ipsofadOy 

ii  the  canons  ?     In  the  case  of  a  person  declared  excommunicate  ipso  facto 

foriidiDg  in  a  clandestine  marriage,  who  is  liable  to  be  so  excommunicated, 

tlMie  Courts  have  held,  in  the  case  of  Colli  v.  Colli  (!)  and   in  Scrim- 

Jun  y.  Serimshire  (2),  that  a  witness  who  had  incurred  such  a  penalty  must 

be  ibtdved  for  the  purpose  of  giving  evidence ;  and  having  been  absolved 

for  that  particular  purpose,  for  that  purpose  he  was  in  the  state  of  an  unex- 

commanicated  person,  and  that  the  fact  may  be  taken  notice  of  ex  officio  in 

the  ecclesiastical  court  in  a  question  respecting  a  clandestine  marriage ; 

ad  this  doctrine  was  acted  upon  in  those  cases.     But  I  put  it  to  the 

coQuel  conducting  the  defence  of  the  party,  whether  there  was  any  instance 

is  which  a  person  had  been  held  to  be  guilty  of  an  offence  incurring  excom- 

■nucstion  ipso  facto  without  a  declaratory  sentence,  except  that  of  being 

fnmi  at  a  clandestine  marriage,  and  no  instance  was  pointed  out  to  the 

Coart;  and  it  is  quite  imposnble  to  look  through  the  commentators,  as  to 

the  doctrine  of  excommunication  ipso  facto f  without  seeing  that  there  is  no 

Heh  ease.     I  am  not  aware  of  any  case  in  which  excommunication  ipso 

fstb  does  not  require  a  declaratory  sentence.  Lyndwood,  under  every  head 

in  which  excommunication  is  said  to  be  incurred,  requires  **senientia  declo' 

moria,"    In  the  first  book  of  the  Constitutiones  (3)  it  occurs  repeatedly  ; 

ad  it  is  useless  to  go  through  a  great  number  of  passages  in  which  it  is 

cspmnly  said  that  a  declaratory  sentence  is  necessary  before  a  party  can  be 

^ted  with  the  effects  of  excommunication.     When  he  is  proved  guilty  of 

IB  offence  incurring  the  penalty  of  excommunication,  then  that  penalty 

attaches.     It  never  can  be  held  that  a  person  has  incurred  the  penalty  of 

^eoomunication  until  he  is  proved  guilty  of  the  offence,  and  the  sentence 

**  pronounced.     He  must  be  proved  guilty  of  the  offence,  and  the  law  then 

^Kt  the  punishment ;  but  excommunication  ipso  facto  cannot  attach  to  a 

PeikOB  who  has  no  opportunity  of  defending  himself.     What  would  be  the 

CQDiequence?     According  to  Lyndwood  (4-),  there  are  no  fewer  than  170 

<^ies  in  which  exconmiuiiicution  ipso  facto  is  incurred  by  parties.     In 

^iDQit  evf-ry  one  of  these  cases  it  is  mentioned  that  a  sentence  of  excom- 

Bionifation  b  required ;  the  law  docs  not  inflict  the  penalty  upon  the  party 

^tboQt  a  sentence  declaratory  at  least  of  the  crime  he  has  committed.     I 

^n»  therefore,  of  opinion,  that  whatever  be  the  consequence  of  the  excom- 

"i^iBcation  ipso  factor  it  does  not  attach  till  there  has  been  a  sentence 

Hunt  the  party. 

**Then  it  is  said  that  there  are  persons  who  undertake  to  prove  that  the 
Pvtieihave  been  guilty  of  the  offence  ;  but  in  objections  to  such  parties  the 
^'^cction  must  be  made  so  as  that  the  party  may  defend  himself;  not  in  the 
^  proposed  with  regard  to  these  three  pcrsous,  that,  when  one  comes  to 

.^MCiL  in   Gramir.  Grant,  1   Lee  (Sir  (3)  Lib.  1.  tit.  2. 

''V5W.  (4)  Lib.  5. 

l<)»ConMa.399. 
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Lay  Barism.  be  examined  as  a  witness,  the  Court  is  to  declare  that  he  is  an  excommuni- 
Judgment  of^  cated  person,  and  therefore  not  to  be  admitted  as  a  witness :  that  is  not  the 
Sir  Herbert  way  to  proceed ;  it  must  be  in  such  a  form  and  shape  that  the  party  may 
T^ckmmh^  *"  ^'  ^^'^  ^^  defend  himself  before  a  court  of  competent  jurisdiction,  and  the 
Chapman.  parties  arc  not  here  before  the  court  in  a  criminal  suit,  to  defend  themselves 

against  a  charge,  which  is  to  entail  the  penalty  of  excommunication.  What 
is  the  fact  here  ?  Three  persons  are  included  in  the  charge.  They  cannot 
be  proceeded  against  in  this  manner  in  a  criminal  suit ;  there  must  be  a 
separate  charge  against  each.  Is  the  charge  made  against  Mr.  Titchmaish^ 
or  Mr.  Moase,  or  Mr.  Rumbold  ?  Or  are  all  three  persons  to  be  declared 
by  the  Court  to  be  heretics  and  excommunicate,  without  being  heard,  with- 
out any  proceeding  being  had  before  a  court  competent  to  try  them  ?  I 
am  of  opinion  that  such  is  not  the  mode  in  which  parties  are  to  be  excluded 
from  giving  evidence  as  witnesses,  or  disqualified  from  promoting  the  office 
of  judge. 

'*  Cases  of  this  kind  are  not  very  frequent ;  but  there  is  one  case  to  which 
the  Court  has  had  an  opportunity  of  looking,  in  Dr.  Andrews'  notes ;  the 
case  of  Arthur  v.  Arthur  (1),  which  was  a  case  of  a  clandestine  marriage, 
and  it  was  held  that  a  declaratory  sentence  was  necessary  to  repel  the  wit- 
nesses. And  in  that  case  the  passages  from  Lyndwood  anc^other  autho- 
rities were  cited  to  show  the  necessity  of  a  declaratory  sentence.  *  JRegm" 
ritur  tameti  sententia  declaraiaria^  is  the  gloss  of  Lyndwood  upon  the  text, 
<  excammunicationi  tuhjaceant  ipso  facto,*  (2)  A  declaratory  sentence  was 
required,  on  the  ground  that  it  is  the  sentence  of  the  law,  and  not  of  the 
judge.  Till  the  judge  pronounced  that  the  exigency  of  the  case  required 
excommunication,  it  could  not  attach.  There  is  this  passage  in  Lynd* 
wood: — * De  pomis  quas  infligunt  canones  tnulUB  notantur.  Et  inldU^ 
hanc  panamfore  arbilrariam  eo  quod  non  est  expressa  :  talis  namque  poana 
canoniea  did  potest^  eo  quod  per  canones  sit  dirigenda:  unde  cum  muUm 
sint  pceme  canoniea  potest  pcenam  infligens  ab  earum  aiiqua  inehoare  je- 
cundum  qualitatem  culpcB;  sic  quod  incipiai  a  leviori  ipsi  culp^B  earr€' 
spondenteJ  (3) 

<<  Now,  under  these  circumstances,  I  am  of  opinion  that  this  article  of  the 
allegation,  pleading  that  these  parties  are  excommunicate  ipsofado^  is  not 
admissible,  as  there  is  no  sententia  excommunicatoria ;  and  I  am  further  of 
opinion  that  the  act  of  parliament,  53  Geo.  3.  c.  \Q^^  has  removed  their  in- 
capacity, if  any  was  incurred." 


FcKs  roR  4.  Fees  for  Baptism. 

Baptism. 

No  fees  arc  due       No  fees  are  due  of  common  right  for  baptism;   thus  in  Burdeaux  v. 

of  oommon         Lancaster  (Dr.)  (4)  it  appeared,  tliat  a  French  protestant  had  his  child 

CqitiRn^  baptized  at  the  French  church  in  the  Savoy  ;  and  Dr.  Lancaster,  vicar  of 

St  Martin's,  in  which  parish  it  is,  together  with  the  clcrk^  libelled  against 

(1)  Cit  in  2  Consist  401.  (3)  Lib.  1.  tit.  10. 

(2)  Lib.  1.  tit.  2.  (4)  1  Solk.  332. 
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lull  for  a  fee  of  2s.  6d.  due  to  him,  and  Is.  for  the  clerk.     A  prohibition  was  Feu  foe 
BMred  for,  and  it  was  then  urged,  that  this  was  an  ecclesiastical  fee  due  by  the     ^""^ 


I ;  on  which  Chief  Justice  Holt  observed,  *^  Nothing  can  be  due  of  com- 
■on  right:  and  how  can  a  canon  take  money  out  of  laymen's  pockets?  Lynd- 
wood  layB  it  is  simony  to  take  any  thing  for  christening  or  burying,  unless 
it  be  a  fee  due  by  custom ;  but  then,  a  custom  for  any  person  to  take  a  fee 
far  diristening  a  child,  when  he  does  not  christen  him,  is  not  good ;  like 
the  CMe  in  Hobart,  where  one  dies  in  one  parish,  and  b  buried  in  another, 
tb  pviih  where  he  died  shall  not  have  a  burying  fee:  if  you  have  a  right 
Id  ekristeo,  yom  should  libel  for  that  right;  but  you  ought  not  to  have 
■ODey  for  christening  when  you  do  it  not." 

It  li  very  qnestionaUe  whether,  in  places  where  baptismal  fees  have  been  Baptism  cumot 
|ad  hy  preicriptiou,  the  minister  could  enforce  payment  if  they  were  re-  ^  delayed  for 
M.    The  minister  is  bound  to  comply  with  the  injunctions  contained  in  ^^^^  of  ^e" 
the  68th  and  69th  canons  (1),  and  cannot  refuse  or  delay  baptism  if  the  baptismal  feei. 
ippBeants  be  unobjectionable,  otherwise  than  for  the  non-payment  of  their 
hptimil  fees, 

Tke  exaction  of  money  for  the  administration  of  the  sacraments  appears  Questionable 
to  be  in  opposition  to  the  following  constitution: — «' We  do  firmly  enjoin  ^,^^^ 
ttit  10  facvament  of  the  church  shall  be  denied  (2)  to  any  one,  upon  the  enforce  any 
ieeont  of  any  sum  of  money  (  S  ) ;  because  if  any  thing  hath  been  accustomed  baptismal  fte. 
t»be  given  (4)  by  the  pious  devotion  of  the  faithful,  we  will  that  justice 
he  tee  thereupon  to  the  churches,  by  the  ordinary  of  the  place  (5),  after- 

8tit  52  Geo.  3.  c  14&  s.  16.  (an  act  for  the  better  regulating  and  pre*  stat  SstO.s. 
parish  and  other  registers  of  births,  baptisms,  marriages,  and  c.i46.  s.i6. 
in  England),  provides,  that  nothing  therein   contained  shall  in  ancLntfees 
Mj  manner  diminish  or  increase  the  fees   (7)  theretofore  payable  or  of  presenred. 
light  doe  to  any  minister  for  the  performance  of  any  duties  relating  to 
(^iptisn,  or  to  any  minister  or  registrar  for  giving  copies  of  baptismal 
Kgirtfitionf ;  but  that  all  due,  legid,  and  accustomed  fees  on  such  occasions, 
Md  all  powers  and  remedies  for  recovery  thereof,  shall  be  and  remain  as 
tkMgh  that  act  had  not  been  made,  and  the  enactments  of  stat  6  &  7  Gul. 
ie.  86u  do  not  affect  the  right  of  any  officiating  minister  to  receive  the  fees 
te  were  osually  paid  before  17th  August  1836,  for  the  performance  or 
'Bpitiition  of  any  baptism. 

(I)  Atit,  95.  99.  babilem,  ad  cocrcionem  procedat ;  ali&s  ab- 

(S)  iW,  S15— S32.  stinebit.     Lyndwood,  Const.   Prov.  Ang., 

(S)  Ibid.  279.     Quibus  Constitutione  ac  reguU  non 

(4)aift  beem  acemstomed  to  be  given :  —  obsUntibiis  ;  Anno  3  G.  &  M.     Prohibitio 

Ab  sMiquo  ct  per  tempus  pnescriptibile,  per  curiam  temporalem  directa  est  cancella- 

^  CI  foluntaria  prastatione.      Nam  ex  rioarchiepiscopieboraccnsis,neprocederetin 

^  tato  tempore  solverunt,  pnmumuntur  causd  oblationis  hujusmodi  super  baptismo 

Fi^te  sd  id  voluitarie  obligasse.     Lynd-  consuetae;  tanquam  debits  dc  consuetudine, 

^ii  Const  Pror.  Ang.,  279.  adeoque  in  foro  tantum  seculari  judicanda?. 

hiiBol,  however,  an  improbable  circum-  Anderton  v.  Walker,  Lutw.  1030. 

^■M,  tkit  whercrer  a  baptismal  fee  has  (6)  Pogt,  215—232. 

^  dsiaad  by  prescription,  it  originated  ( 7  )  Intreaae  thefeee :  —  In  the  Uble  of  fees 

*  tht  fee  |]r  regirtration.  signed  by  Lord  Stowcll  for  the  parish  of  St. 

{S)  Bf  dke  ordinary  of  the  place  :  —  Id  Andrew*s  HoIbom»  although  a  fee  for  the 

*^  }n  cpiieopum:    et   sic  sacerdos  non  registration   of  baptisms  is  mentioned,  no 

^,  j>^  in  re  propria ;  sed  dicecesanus,  allusion  b  made  to  a  &c  for  baptism. 
■  vidat  ooQsuctndinem  bmdabilem  et  dto- 


>  ooQsuctiidinem  buidabilem  et  pro- 


•  t  s 
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Rkguteeixo 
BArrusft. 

Principal 
statutes  ap- 
plicable to  the 
registering  of 
baptisois. 

Stat.  52  Geo.  3. 
tf.l46.  s.1. 


St-it  58  Gea  3 
e.146.  S.S. 
Registers  to  be 
in  separate 
register  books. 


Stat  52  Geo.  S. 
e.146.  S.4. 
Certificate  of 
baptism,  when 
performed  in 
any  other  place 
tlian  the  parish 
church  or 
churchyard,  to 
be  according  to 
Schedule  (D.), 
and  the  entry  of 
such  baptism 
to  be  dis- 
tinguished 
accordingly. 


Stat  52  Geo.  3. 
C.14G.  a.5. 
Register  books 
to  lie  kept  in 
custody  of  tlic 
ofBcbting 
minister,  in  an 
inm  chest, 
which  is  to  be 
provided  at  the 
expense  of  the 
parish. 


5.  Registering  Baptisms. 

The  principal  statutes  which  relate  to  the  cegistcring  of  ba]»dsnis  are, 
stut.  52  Geo.  3.  c.  146.,  staL  11  Geo. 4.  h  1  GuL  4.  e.66^  stat  6&7 
Gul.  4.  c  86.,  and  stat  7  Gul.  ^  &  1  Vict.  c.  22.(1) 

By  Stat  52  Geo.  3.  c.  146.  s.  1.  (which  recites  that  the  manner  and  form 
of  keeping  and  of  preserving  registers  of  haptisms,  &c.  wonld  greatly 
facilitate  the  proof  of  pedigrees  of  persons  claiming  to  he  entitled  to  real 
or  personal  estates,  and  he  otherwise  of  great  pnhlic  henefit  and  ad- 
vantage), registers  of  public  and  private  baptisms,  solemnised  according  to 
the  rites  of  the  church,  are  to  be  made  and  kept  by  the  officiating  minister 
of  every  parish,  (or  of  any  chapelry  where  the  ceremonies  of  b^itiaOf 
marriage,  and  burial  have  been  usually,  and  may  according  to  law,  bt 
performed)  in  books  of  parchment,  or  of  good  and  durable  paper«  to  bt 
provided  by  his  Majesty's  printer  as  occasion  may  require  at  the  ezpense 
ef  the  parish ;  and  the  entries  are  to  be  made  in  accordance  with  the 
forms  contained  in  a  schedule  to  the  statute.  (2) 

By  Stat  52  Geo.  3.  c.  146.  ss.  3,  4,  5,  6,  7,  8,  9,  and  10.,  the  minister 
is,  as  soon  as  possible  after  the  solemnisation  of  every  baptism,  whether 
private  or  public,  to  record  and  enter  in  a  fair  and  legible  hand-writing 
in  the  proper  register  book,  the  several  particulars  described  in  the  sehe- 
dule  to  the  statute,  and  sign  the  same ;  Md  in  no  case,  unless  prevented  bj 
sickness  or  other  unavoidable  impediment,  later  than  within  seven  days 
after  the  ceremony  has  taken  place ;  and  whenever  the  ceremony  ii  per* 
formed  in  any  other  place  than  the  parish  church  of  any  parish,  (or  the 
chapel  of  any  chapelry  providing  its  own  distinct  registers,)  and  is  per^ 
formed  by  any  minister  not  being  the  rector,  vicar,  minister,  or  corate  of 
such  parish  or  chapelry,  the  minister  performing  the  ceremony  is,  on  the 
same  or  on  the  next  day,  to  transmit  to  the  rector,  vicar,  or  other  minister 
of  such  parish  or  chapclr}',  or  his  curate,  a  certificate  of  such  baptism 
in  the  form  contained  in  a  schedule  to  the  statute  (3) ;  and  the  rectiM't 
vicar,  ininistcr»  or  curate  of  such  parish  or  chapelry  is  thereupon  to  enter 
the  baptism  according  to  such  certificate  in  the  book  kept  pursuant  to  the 
statute  for  such  purpose ;  and  is  to  add  to  such  entry  the  following  wordi^ 
*  According  to  the  certificate  of  the  Reverend  — ,  transmitted  to  mi 
on  the day  of .* 

The  several  books  wherein  such  entries  shall  respectively  be  made^ 
and  all  register  books  in  use  before  the  statute,  are  to  be  deemed  to  beloiv 
to  every  such  parish  or  chapelry  respectively,  and  be  kept  by  and  remain  • 
in  the  power  and  custody  of  the  officiating  minister  of  each  respective 
parish  or  chapelry,  and  be  by  him  safely  and  securely  kept  in  a  dry  wdl 
painted  iron  chesty  to  be  provided  and  repaired  as  occasion  may  require  it 
the  expense  of  the  parish  or  chapelry,  and  such  chest  containing  the  books 
is  to  be  constantly  kept  locked  in  some  dry,  safe,  and  secure  place  within 
the  usual  place  of  residence  of  such  minister,   (if  resident  within   tha 


(l)VuIe  Stephens*  Ecclesiastical  Sututcs,  (2)  Vide  pott,  133. 

1031,  1436,  1736,  1772.  (3)  Ibid. 
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pirish  or  chapelry,)  or  in  the  parUh  church  or  chapel :  and  such  books  RxoxmuKo 
areoot,nor  are  any  of  them,  to  be  taken  or  removed  from  or  out  of  such  ^^""^^ 
ckft  at  any  time  or  for  any  cause  whatever,  except  for  the  purpose  of 
Baking  such  entries  therein  as  aforesaid,  or  for  the  inspection  of  persons 
deiirous  to  make  search  therein,  or  to  obtain  copies  from  or  out  of  the 
ame,  or  to  be  produced  as  evidence  in  some  court  of  law  or  equity,  or  to 
be  inspected  as  to  the  state  and  condition  thereof,  or  for  some  of  the  pur- 
poses of  the  statute ;  and  immediately  after  making  such  respective 
cBtriet,  or  producing  the  books  respectively  for  the  purposes  aforesaid^ 
tk  books  are  forthwith  again  to  be  safely  and  securely  deposited  in  the 
dest 

At  the  expiration  of  two  months  after  the  end  of  every  year,  fair  copies  Stat  52  Geo.  d. 
of  an  the  entries  of  the  several  baptisms,  marriages,  and  burials,  which  shall  ^'  l^G,n.6.  ^ 
hii€  been  soleoinised,  or  shall  have  taken  place  within  the  year  preceding,  are  ofregisten't? 
to  be  made  by  the  resident  or  officiating  minister  (or  by  the  churchwardens,  be  mmde,  and 
ckapdwardensy  clerk,  or  other  person  duly  appointed  for  the  purpose  under  ^  the^offi^t- 
aod  by  the  direction  of  such  minister),  on  parchment,  in  the  same  form  as  ing  minister. 
pitKribcd  in  the  schedule  to  the  statute  (to  be  provided  by  the  respective 
ptriihes) ;  and  the  contents  of  such  copies  are  to  be  verified  and  signed  in 
the  form  following  by  the  officiating  minister  of  the  parbh  or  chapelry 
to  which  such  respective  register  book  appertains :  —  I,  A.  B.,  rector  Form  op  Vc 
[or  as  ike  cote  may  be]  of  tlie  parish  of  C.  [or  of  the  chapelry  of  D.],  in  wpicatioh  op 
the  county  of  E.,  do  hereby  solemnly  declare,  that  the  several  writings  ©p  BArrmu^ 
hereto  annexed,  purporting  to  be  copies  of  the  several  entries  contained  ^o  bx  traks- 
is  the  several  register  books  of  baptisms,  marriages,  and  burials  of  the  rJ^^^J"* 
pswh  [or  chapelry j  aforesaid  from  the  ■         day  of— to  the  ^— day 
of— —are  true  copies  of  all  the  several  entries  in  the  said  several  register 

hoob  respectively,  from  the  said day  of to  the  said day  of 

*"' — ;  and  that  no  other  entry  during  such  period  is  contained  in  any  of  such 
books  respectively,  are  truly  made  according  to  the  best  of  my  knowledge 
»d  belief.     A.  B.     Which  declaration  is  to  be  fairly  written,  without  any 
ftamp,  on  the  said  copy  immediately  after  the  last  entry  therein ;  and  the 
fiSBatare  to  such  declaration  is  to  be  attested  by  the  churchwardens  or 
cbpdwardens,  or  one  of  them,  of  the  parish  or  chapelry  to  which  such 
register  books  belong:  and  copies  of  such  register  books  so  verified  and  Sut52Geas, 
belted  are,  whether  the  parish  or  chapelry  is  subject  to  the  ordinary,  c.  146. 1.7. 
P«oliar,  or  other  jurisdiction,  to  be  transmitted  by  the  churchwardens  or  oflegistCT^'** 
^hipelwardens,  after  they  or  one  of  them  shall  have  signed  the  same,  by  books  to  be 
»fce  post  to  the  registrars  of  each  diocese  in  England,  within  which  the  JJ^^™^iJ^*J,# 
ckuth  or  chapel  is  situated,  on  or  before  the  1st  day  of  June  in  every  each^oceM  bj 
jear.  ^®  church-  , 

The  registrar  of  every  diocese  in  England  is,  on  or  before  the  1st  day         ^ 

•  •,     ,  •  _  ii_»i_  n  i_j'  Stat.  oS  licou  S« 

«  July  m  every  year,  to  make  a  report  to  the  bishop  of  such  diocese,  c.  146.  a.  8. 

^^er  the  copies  of  the  registers  of  the  baptisms,  marriages,  and  burials  Registrars  to 

»  the  several  parishes  and  places  within  such  diocese,  have  been  sent  to  "ishopi?**''^ 

>oA  registrar  in  the  manner  and  within  the  time  required  by  the  statute;  whetheriuch 

■od  in  the  event  of  any  failure  of  the  transmission  of  the  copies  of  the  ^^^J]^ 
*8«terj  as  so  required,  by  the  churchwardens  and  chapelwardens  of  any 
P*"*h  or  chapelry  in  England,  the  registrar  is  to  state  the  default  of  the 

P*'tth  or  chapelry  specially  in  his  report  to  the  bishop :  and  if  the  minister  Sut.52  Geo.  3. 
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or  curate  of  any  parish  or  chapelry,  neglect  or  refuse  to  verify  md  sign 
such  copies  of  such  several  register  books,  and  such  declaration  as  aforesaid, 
so  that  the  churchwardens  or  chapdwardens  are  not  able  to  transmit  the 
same,  as  required  by  the  statute,  the  churchwardens  or  chapelwardeni 


c.  146.  1.9. 
In  case  of 
neglect  or  r«-  .    .  ,  • 

fusal  of  official-  are,  within  the  time  required  by  the  statute  for  the  transmission  thereof,  to 
ing  minister  to    certify  such  default  to  the  registrar  of  the  diocese  within  which  the  parish 
or  chapelry  shall  be,  and  he  is  to  specially  state  the  same  in  his  report  to 
the  bishop. 

For  the  obtaining  of  returns  and  registers  of  baptisms  in  extra-paro- 
chial places  in  England  where  there  is  no  church  or  chapel  — in  all 
cases  of  the  baptism  of  any  child,  in  any  extra-parochial  place  in  England, 
according  to  the  rites  of  the  established  church,  where  there  is  no  ehurcL 
or  chapel,  the  officiating  minister  may,  within  one  month  after  sudi 
baptism,  deliver  to  the  rector,  vicar,  or  curate  of  such  parish  imme- 
diately adjoining  to  tlic  place  in  which  such  baptism  shall  take  places 
as  the  ordinary  shall  direct,  a  memorandum  of  such  baptism*  signed  b] 
such  parent  of  the  child  baptized^  together  with  two  of  ^the  persons  at< 
tending  the  same;  and  every  such  memorandum  is  to  contain  all  the 
particulars  required  by  the  statute ;  and  every  such  memorandum  ddivered 
to  the  rector,  vicar,  or  curate  of  any  such  adjoining  parish  or  chi^eli] 
is  to  be  entered  in  the  register  of  his  parish,  and  form  a  part  thereof. 

When  the  copies  of  the  register  books,  *<and  also  the  said  lists  (1)  oi 
births,  baptisms,  marriages,  or  burials,**  are  transmitted  to  the  office  of  thi 
registrars  respectively,  the  registrars  are  to  cause  all  **the  said  boob 
and  lists"  to  be  safely  and  securely  deposited,  kept,  and  preserved  fton 
damage  or  destruction  by  fire  or  otherwise,  and  to  be  carefully  arranged  foi 
the  purpose  of  being  resorted  to  as  occasion  may  require;  and  are  also  tf 
cause  correct  alphabetical  lists  to  be  made  and  kept  in  books  suitable  tc 
the  purpose,  of  the  names  of  all  persons  and  places  mentioned  in  ^sudi 
books  and  lists,"  "which  alphabetical  lists  and  books,  and  also  the  copiei 
of  registers  and  lists  so  transmitted  "  to  the  registrars  as  aforesud,  an 
to  be  open  to  public  search  at  all  reasonable  times  on  payment  of  the  usual 
fees:  and  by  s.  17*  no  duplicate  or  copy  of  any  register  of  baptism, 
marriage^  or  burial,  made  under  the  directions  and  for  the  purposes  d 
the  statute,  is  chargeable  with  any'stamp  duty. 

By  Stat.  1 1  Geo.  4f.  &  1  Gul.  4.  c.  66.  ss.  20, 21,  and  22.,  any  person  knov- 
ingly  and  wilfully  inserting,  or  causing  or  permitting  to  be  inserted,  in  iBf 
register  of  baptisms  made  or  kept  by  the  officiating  minister  of  any  paiUi, 
district-parish,  or  chapelry  in  England,  any  false  entry  of  any  matter  n- 
runiriiment  for  lating  to  any  baptism,  or  forging  or  altering  in  any  such  registry  any  entrj 
f^Swrafrriii  ®^  ^^^  matter  relating  to  any  baptism,  or  uttering  any  writing  as  and  for 
any  register  of  a  Copy  of  an  entry  in  any  such  register  of  any  matter  relating  to  any 
baptnms ;  baptism,  knowing  such  writing  to  be  false,  forged,  or  altered ;  or  utteriD| 

ing  any  such  '  ^y  entry  in  any  such  register  of  any  matter  relating  to  any  baptism,  know 
entry;  uttering  ing  such  entry  to  be  false,  forged,  or  altered ;  or  uttering  any  copy  of  nid 
fwJelLmiry;     ^^^  knowing  such  entry  to  be  false,  forged,  or  altered;  or  wilfidly  dc 

destroying,  &c 
tbe  rcgistsr. 


verify  copies 
of  the  register 
books,  church- 
wardens to 
certify  the 
default. 

Stat.  52  Geo.  3. 
C.I4G.  t.10. 
In  places  where 
there  is  no 
church  or 
chapel,  a  me- 
morandum of 
erery  baptism 
may  be  deli- 
vered to  the 
officiating 
minister  of 
some  adjoining 
parish. 

Stat  5S  Geo.  3. 
c.  146.  a.  12. 
Annual  copies 
of  register 
boolu  when 
transmitted  to 
registrars,  to  be 
kept  from 
damage. 


Stat.  52  Geo.  3. 
c.  146.  8.17. 
Copy  of  register 
books  not  sub- 
ject to  stamp 
duty. 

Statu  Geo.  4^ 
&lGul.4. 
c.  66.  s.  20. 


(1 )  It  is  to  be  observed  that  no  /i«ff  what- 
ever arc  befiore  mentioned  in  the  statute^  and 
it  is  therefore  difficult  to  conjecture  what  is 
here  rderrcd  to  by  « the  tottf  lifts ; "  baddei 


which  it  is  still  more  diffieolt  to 
bow  luu  of  birtkg  oould  be  obtuaed  i 
this  statute.     Sedviditm,  SAl  OvL%, 
86.  put,  131,  132. 
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ftrayiagydefaeingy  or  iDJuring(l),  or  causing  orpcnnitting  to  be  destroyed,  RMiCTEaiKo 
defiwed,  or  injared,  any  such  register  or  any  part  thereof,  is  guilty  of  felony, 


iiid»  being  convicted  thereof,  is  liable,  at  the  discretion  of  the  court,  to  be 
tfUHported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
yeaiBy  or  to  be  imprisoDed  for  any  term  not  exceeding  four  years,  nor  less 
than  two  years :  but  no  officiating  minister  of  any  parish,  district-parish,  or  Stat  ii  Geo. 4 
ehq)elry9  discovering  any  error  in  the  form  or  substance  of  the  entry  in  *^ig^"^j' 
die  register  of  any  baptism  by  him  solemnised,  is  liable  to  any  of  those  liector,  &o.  not 
pMialtieSy  if  he,  within  one  calendar  month  after  the  discovery  of  such  error,  *»*b'e  ^  any 
in  the  presence  of  the  parent  or  parents  of  the  child  baptized,  or  in  the  case  ^J^ccting'  in 
of  the  death  or  absmce  of  such  parties,  then  in  the  presence  of  the  church-  the  mode  pre- 
vudens  or  chapelwardens,  correct  the  erroneous  entry  according  to  the  ^^^j  cwots  in 
truth  of  the  case,  by  entry  in  the  margin  of  the  register  wherein  the  erro-  the  register. , 


I  entry  has  been  made,  without  any  alteration  or  obliteration  of  the 

original  entry,  and  sign  such  entry  in  the  margin,  and  add  to  such  signature 

the  day  of  the  month  and  year  when  the  correction  is  made ;  such  correc- 

tioD  and  signature  being  attested  by  the  parties  in  whose  presence  they 

ire  to  be  made;  and  the  minister,  in  the  copy  of  the  registry  transmitted 

to  the  registrar  of  the  diocese,  certifying  the  corrections  so  made  by  him 

•I  aforesud:  and  any  person  knowingly  and  wilfully  inserting,  or  causing  Stat,  ll  Geo.  4. 

«  permittiDg  to  be  inserted,  in  any  copy  of  any  register,  by  stat  52  Geo.  3.  ^  ^  ^'^^ 

Ci  146.  directed  to  be  transmitted  to  the  diocesan   registrars,   any  false  Inserting  in 

«try  of  any  matter  relating  to  any  baptism,  or  forging  or  altering,  or  any^pyofa 

vtteringy  knowing  the  same  to  be  forged  or  altered,  any  such  copy;   or  baptisms  trans- 

bowingly  and  wilfully  signing  or  verifying  any  such  copy  which  is  false  mitted  to  the 

B  uy  part  thereof,   knowing  the  same  to  be  false,  is  guilty  of  felony,  fou^Jnt'ry^^ir 

ind,  being  convicted  thereof,  is  liable,  at  the  discretion  of  the  court,  to  be  forging  or 

tnoiported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  ^^^^^^^(^  ^py 

for  any  term  not  exceeding  two  years,  nor  less  than  one  year.  it  to  be  &lse. 

Nothing  contained  in  stat  6  &  7  Gul.  4.  c.  86.  s.  49.  (being  the  statute  transportation 

for  seven  iftcars* 
*kidi  established  the  general  registry  of  births,  &c.)  affects  the  registration  ^^^        '^ 

of  baptisms  as  then  by  law  established,  or  the  right  of  any  officiating  ;^at.  g  &  7 

minister  to  receive  the  fees  then  usually  paid  for  the  performance  or  registra-  Gu£.4.  c.  86. 

tion  of  any  baptism.  Iljfitcrs  of 

Bf  stat  6  &  7  GuL  4.  c.  86.  s.  24*.  if  any  child  bom  in  England,  whose  baptisms  may 

birth  has  been  registered  as  required  by  that  statute,  shall,  within  six  ^  ^} " 

aiendar  months  (2)  next  after  such  registration,  have  any  name  given  to  ^^^^  ^  ^  ^ 

Gul.  4.  c.  86. 
(])  Deatreft  defaetf  amd  imjurt :  -*  Wliere  (*2)  Within,  mix  calentiar  mont/ts :  —  Dis-    «,.o4. 

acoBBt  in  an  indictment  on  stat.  1  Gul.  4.  scnters   who    do  not   use   infant    baptism, 

tft.  L  20.   charged  the  prisoner  that  he  as   well   as  the    Society   of  Quakers,   and 

*fimumui§  aad  wUfnUjf  did  deairoy,  defcue,  Jews,   should  observe,  that  if  the  name  be 

^ii^mt**  ti  parish  register,   it  was  held  not  given  when  the  birth  is  registered,  or 

■BC  to  bt  b«d  tar  duplicity,  and  that  it  was  within  the  time  limited  by  the  act  for  the 

■BC  DKCMtry  oo  such  a  count  to  allege  a  registration   of  the  birth,   it   can  only  be 

■■■ler.     i?<y.  V.  Bowen,  1  C.  &  K.  501.  added  to  the  register  upon  a  certificate  of 

TW  tearing  off  a  part  of  a  leaf  of  a  parish  baptism,  which  must  be  administered  within 

"~^^.book,  on  which  part  of  the  leaf  are  six  months  from  the  registration  of  birth  ; 

I  cntrica  of  baptisms,  &c.,  by  which  consequently,  all  those  denominations  who 

the  portion  of  the  leaf  torn  off  is  do  not  use  infant  baptism,  and  those  who 

J  detached  from  the  book,  is  a  felony  delay  baptism   for  more  than  six  months 

*itkin  itaL  I  Gul.  4.  c.  66.  s.  20.,  although  from  the  birth,  have  mo  means  whatever  of 

^  portion  of  the  leaf  thus  torn  off  be  after-  adding  the  name  of  the  child  to  the  original 

**di  pasted  into  the  book,  so  that  all  the  entry  in  the  register.     Hum  on  the  liegis- 

"Bria  art  as  legible  as  bcfivv.     Ibid.  tratiun  Acts,  p.  1. 
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BAPTISM, 


REGISTKBiyC 
IJAPTISMS. 

Name  given  in 
baptism  may 
be  registered 
trithin  six 
months  after 
registration  of 
birtlu 

aerk*sfcc.  .' 


Stat  6&7 
Gul.  4.  c.  86. 
K.  35.  41  &  42. 
Searches  may 
be  made,  and 
certificates 
given  by  the 
persons  keep, 
ing  the  regis- 
ters. 

Sect.  41.' 
Penalty  for 
wilfully  giving 
false  informa- 
tion. 

Sect.  42. 
Penalty  for  not 
duly  register- 
ing births, 
for  losing  or 
injuring  the 
registers. 


it  in  baptism/ the  parent  or  guardian  of  the  child,  or  other  person  pro- 
curing such  name  to  be  given,  may,  within  seven  days  next  after  such 
baptism,  procure  and  deliver  to  the  registrar  or  superintendent  r^^trar,  in 
\«  liose  custody  the  register  of  the  birth  of  the  child  may  then  happen  to  be, 
a  certificate  according  to  the  form  of  a  schedule  to  the  statute  (1),  signed 
by  the  minister  who  has  performed  the  rite  of  baptism,  which  certificate 
such  minister  must  deliver  immediately  after  the  baptism,  whenever  it  is 
tlien  demanded,  on  payment  of  the  fee  of  one  shilling,  which  he  is  there* 
fore  entitled  to  receive ;  and  the  registrar  or  superintendent  registrar,  upon 
receipt  of  such  certificate,  and  on  payment  of  the  fee  of  one  shilling,  which 
he  is  therefore  entitled  to  receive,  must,  without  any  erasure  of  the  ori^nal 
entry,  forthwith  register  therein  that  the  child  was  baptized  by  such  narne^ 
and  must  thereupon  certify  upon  the  certificate  the  additional  entry  so  mad^ 
and  forthwitli  send  the  certificate  through]  the  post-ofiice  to  the  registrar* 
general. 

By  Stat  6  &  7  GuL  4.  c.  86.  ss.  35.,  41.  and  42.,  Every  rector,  vicar,  w 
curate,  and  every  registrar,  registering  officer,  and  secretary,  having  the 
keeping  of  any  register  book  of  births,  must  at  all  reasonable  times  allow 
searches  to  be  made  of  any  register  book  in  his  keeping,  and  give  a  copy 
certified  under  his  hand  of  any  entry  or  entries  in  the  same,  on  payment 
of  a  fee  of,  for  every  search  extending  over  a  period  not  more  than  one 
year,  one  shilling,  and  sixpence  additional  for  every  additional  year,  and 
of  two  shillings  and  sixpence  for  every  single  certificate :  and  every  per* 
son  wilfully  making  or  causing  to  be  made,  for  the  purpose  of  being  in- 
serted in  any  register  of  birth,  any  false  statement  (2)  touching  any  of  the 
particulars  by  the  statute  required  to  be  known  and  registered,  is  subject  to 
the  same  pains  and  penalties  as  if  he  were  guilty  of  perjury :  and  eveiy 
registrar  refusing  or  without  reasonable  cause  omitting  to  register  any 
birtli  of  which  he  has  had  due  notice  as  provided  by  the  statute,  and  eveij 
person  having  the  custody  of  any  register  book,  or  certified  copy  thereof, 
or  of  any  part  thereof,  and  carelessly  losing  or  injuring  it,  or  carelessly 
allowing  it  to  be  injured  whilstjin  his  keeping,  forfeits  a  sum  not  exceeding 
fifty  pounds  for  every  such  offence. 


(1)  Vide  pott,  134. 

(2)  Stat.  6  &  7  Gul.  4.  c.  86.  s.  41.,  which 
directs  that  a  register  of  all  births,  &c., 
shall  be  kept,  does  not  give  the  court  of 
(|uccn*s  Bench  any  power  to  interfere  by 
mandamus  to  correct  a  false  entry  in  the  re- 
gistry :  thus.  In  re  the  Regittrar  of  Births, 
Arr.  at  Brixton  (9  Dowl.  P.  C.  9i>7.),  an 
application  was  made  for  a  mandamus  to  the 
superintendent  registrar  of  births,  &c.,  at 
lirixton,  to  command  him  to  erase  from  the 
register  an  entry,  recording  the  birth  of  a 
in»le  child  as  having  taken  place  in  Febru- 
ary last,  and  therein  described  as  the  lawful 
son  of  two  married  persons,  or  to  command 
liim  to  insert  on  the  margin  of  the  register 
a  statement  that  the  entry  of  such  birth  had 
lx*cn  made  by  him  upon  the  fraudulent  re- 
presentation of  certain  parties  named  in  the 
jifTuiiivits,  on  which  this  motion  was  founded. 
l$ut  Lord  Denman  observed,  "We  shall 
certainly  do  what  is  asked,  if  wc  possess  the 


power,  but,  at  present,  we  doubt  whether 
we  do  possess  it  The  statute  does  not 
seem  to  have  been  framed  to  meet  a  case  of 
this  kind.  The  only  provision  relating  to 
the  correction  of  errors  in  the  register,  it 
contained  in  the  44th  section,  and  that  see- 
tion  merely  speaks  of  errors  committed  IB 
the  form  or  substance  of  the  entry,  which 
are  to  be  corrected  in  the  presence  of  eertaii 
persons  therein  named,  the  parents  of  tbt 
child  being  expressly  mentioned.  Wc  wiH 
consider  the  application,  and  state  in  a  day 
or  two  our  opinion." 

Lord  Denman  afterwards  stated,  ^Tkm 
fiicts  of  this  case  are  certainly  such  as  to 
make  us  desirous  of  interposing  to  pievtnt 
what  appears  to  be  an  attempt,  by  some  p«- 
ties,  to  commit  a  gross  fraud.  But  upoi 
full  consideration  of  the  provisions  of  tie 
statute,  we  think  we  have  not  the  po»er  to 
interfere  in  the  way  proposed.  Tbmt  villy 
consequently,  be  no  rule." 
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&  Apfucation  of  Penalties  under  Stat.  52  Geo.  3.  c.  14^.,  and 
TO  WHAT  Places  such  Statute  extends.  ; 

Bystat  52  Geo.  3.  c  146.  s.  18.  one-half  of  the  amount  of  all  fines  or 
peaaltiet  to  be  levied  in  pursuance  of  the  statute  goes  to  the  person  inform- 
ing or  sning  for  them ;  and  the  remainder  of  such  fines  as  shall  be  imposed 
on  any  churchwarden  or  chapelwarden  goes  to  the  poor  of  the  parish  or 
plice  for  which  such  churchwarden  or  chapelwarden  serves ;  and  the  re- 
Biinder  of  such  fines  as  shall  be  imposed  on  any  rector,  vicar,  minister  or 
conte^  or  registrar,  are  payable  and  applicable  to  such  charitable  purposes 
in  the  county  within  which  the  parish  or  place  is,  as  shall  be  appointed  and 
directed  by  the  bishop  of  the  diocese. 

By  itat  52  Geo.  3.  c.  146.  s.  20.  all  the  provisions  in  that  statute  are 
extended,  so  far  as  circumstances  will  permit,  to  cathedral  and  collegiate 
charches,  and  chapeb  of  colleges  or  hospitals,  and  to  the  ministers  officiat- 
ing in  such  churches,  and  chapels  respectively,  and  baptizing,  any  person 
or  penons,  although  such  churches  or  chapels  may  not  be  parochial,  or  the 
Hinisten  officiating  therein  may  not  be,  as  such,  parochial  ministers,  and 
there  shall  be  no  churchwarden  or  chapelwardens  thereof ;  and  in  all  such 
OKI  the  books  by  the  statute  directed  to  be  provided  are  to  be  provided 
it  the  expense  of  the  body  having  right  to  appoint  the  officiating  minister ; 
ind  copies  thereof  are  to  be  transmitted  to  the  registrar  of  the  diocese 
vitiun  which  the  church  or  chapel  is,  by  such  minister,  in  like  manner  as  is 
bj  the  statute  directed  with  respect  to  parochial  ministers,  and  to  be  attested 
hj  two  of  the  officers  of  the  church,  college,  or  hospital  as  the  copies  of 
pirochial  registers  are  to  be  attested  by  churchwardens. 


Afptjcatxow 
OF  Pfmaltxer 
UNDER  Stat. 
52  Geo.  3. 
c.  146. 

and  to  wiiav 
Places  kuch 
Statute 

EXTENDS. 

Stat  52  Geo.  3. 
C.IA6,  8.18. 
Application  of 
Penalties. 


Stat.  52  Gca  3. 
c.l4«.  s.2(). 
Act  to  cxtvnd 
to  churches 
and  cliapeN  not 
parocbiaL 


7.    Baptismal  Forms.  (1) 


EhirieM  in  a  Parish  Register  of  Baptism. 

hundred  and            . 

•sr^ 

CUId*s 

ChrUtlu 

Name. 

ParenU*  Name. 

Abode. 

Quality, 
Tradfl,  or 
FrufcMion. 

By  wliom  tlio 

Ceroniony 

was  ii«T- 

furniud. 

.   CbrUtian. 

Surname. 

Joiiii.iooor{ 

WiUiam    ) 
BUsatoCliJ 

•  • 

Lambeth. 

^i^ 

A«jJJo^.J 

s:^  it 

•      • 

Fulham. 

Baptismal 

I'OKMS. 


Form  op  am 
Entry  or 
Bafiism. 


(1)  For  Vtrijkai¥m  of  tkt  StjfiUtr  of  BaptUma  to  6e  trtmtmitted  to  the  Regittrar,  vide 
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BAPTISM. 


Barisxal 

FOBXS. 

Cs»TinCATB 
or  THE  Pk»- 

roucAjrcE  or 
BArrisM  ILSB- 

WHEmV  THAN 
IN  T^  PaMSH 

Cbuecb. 


Certificate  to  be  transmitted  by  a  Minister  performing  Baptism  elsewhere 
than  in  the  Parish  Church  to  the  Minister  of  the  Parish, 

I, i  do  hereby  certify,  that  I  did«  on  the  —  day  of        >  baptize^ 

according  to  the  rites  of  the  United  Church  of  England  and  Ireland,  , 

son  [^or  daughter]  of and  —  his  wife,  by  the  name  of w 

To  the  rector  [or,  as  the  case  may  fc,]  of  — . 


FoKM  or 

CXATIFICATS  or 

BArnsM  TO  u 

BCUTXEBD  TO 

THiRiouniAm, 


Certificate  of  Baptism  to  be  delivered  by  the  Minister  far  the  Purpose 
of  being  taken  to  the  Begisirar, 

I, ,  vicar  of  [^or  as  the  case  may  5e],  of  ,  in  the  county  of 

,  do  hereby  certify  that  I  have  this  day  baptized,  by  the  name  of 
— ^  a  male  [or  €ts  the  case  may  be']  child,  produced  to  me  by  *^—  — - 

as  the  son  of —  and >  and  declared  by  the  said  —  — 

to  have  been  bom  at  — — ,  in  the  county  of  — ,  on  the  —  day  of  > 
18—. 

Witness  my  hand>  this  — —  day  of 


-,18—.  • 

-*>  vicar  [or  as  the  case  me^  be}* 


BEADLES. 


Zkjined^-  Appointment  and  dutUt^-^  Bm>en  of,  as  pttue^ffieen. 


Defined. 


Appointment 
and  duties. 


Power  of,  as 
peace  officers. 


Beadle  (in  the  Saxon,  bydely  from  beodan^  to  bid)  signifies,  generally,  a 
crier  or  messenger  of  a  court. 

The  beadle  of  a  parish  is  chosen  by  the  vestry ;  and  his  business  is  to 
attend  the  vestry,  and  give  notice  to  the  parishioners  when  and  where  it  is 
to  mret ;  to  execute  its  orders  as  messenger  or  servant ;  to  assist  the  constable 
in  taking  up  beggars,  passing  vagrants,  &c. :  for  this  latter  purpose  he  is 
sometimes  inserted  among  the  overseers  of  the  poor,  &c.  (1) 

His  appointment  is  during  pleasure ;  and  he  may  be  dismissed  at  any 
time,  by  the  parishioners  in  vestry  assembled.  (2) 

Watchmen  and  beadles  have  autliority  at  common  law  to  arrest  and 
detain  in  prison  for  examination,  persons  walking  in  the  streets  at  nighli 
whom  there  is  reasonable  ground  to  suspect  of  felony,  although  there  is  no 
proof  of  a  felony  having  been  committed.  (3) 

But  unless  he  is  regularly  sworn  as  a  peace^fficer,  he  is  not  entitkdi 
generally,  to  act  as  such ;  and  he  cannot,  in  that  character,  receive  into  hii 
custody  a  person  charged  with  a  breach  of  the  peace,  or  other  offenee^ 
because,  as  observed  by  Lonl  Ellenborough,  in  Cliffe  v.  Littkmore  (4), 
'<  No  person  can  act  as  a  peace-officer,  with  all  the  immunities  and  li^kli 
belonging  to  that  office^  unless  he  has  been  regularly  sworn  into  the  oflboa'* 


(1)  Shaw's  Parochial  Lawyer,  c.  19.^ 
(2)^Steer*s  Parish  Law,  by  CUve,  ISl. 


(S)  Lawrence  ▼.  Bedger,  3  Tnmt  14.     , 
(4)  5  Eip.  N.  P.  C  39. 


Optional  with 
the  parishion- 
ers to  find 
bells« 


There  arc  manj  articles  beloDging  to  a  church  for  which  no  provision  ia 
■da  by  any  special  law,  and  therefore  must  be  referred  to  the  general 
rof  llie churchwardens  (1),  with  the  consent  of  the  major  part  of  the 
piiiiluoDers,  and  under  the  direction  of  the  ordinary* 

AiaoDg  guch  articles,  for  which  no  special  law  (2)  eitiBtSj  the  procuring 
of  or  adding  new^  belb  may  be  included. 

By  a  conatitutioii  of  Archbishop  Winchelsey  (3),  the  parishioners  were 
to  fiod,  at  their  own  expense,  bells  with  ropes ;  but  in  Pearce  v*  Chpham 
(AefOr  {f)  (4)  Sir  William  Wynne  observed,  **  A  ring  of  belb  cannot 
bt  proiridad  for  without  expense  —  as  for  ropes,  tuning,  Jtc,  Suppose  at 
the  pariihioners  are  willing  to  taJ^e  upon  themselves  such  ejc- 
aod  at  another  time  refiiae,  the  ordinary  could  not  compel  the 
to  keep  the  bells  in  order,  because  tliey  are  in  the  steeple, 
Tkre  mml  be  a  bell  to  ring  to  churcUi  and  to  toll  at  funerals^  but  that  is 
dl" 

B«i  If  a  person  occupy  lands  in  a  parish,  he  is  taxable  to  a  rate  for  bells :  When  parish- 
ttv^  in  Woodward  v.  Makejicace  (5),  where  it  was  contended  that  bells 
tw?  but  ornaments^  and  for  which  a  parishioner  was  not  taxable,  Chief 
Jttdea  Holt  aatd,  ^'If  he  be  an  inhabitant  as  to  the  churchy  which  is  con- 
fcndt  how  can  he  not  be  an  inhabitant  as  to  the  ornaments  of  the  church?" 
Uie  I5tb»  67 tb,  8dthj  and  111th  canons  relate  to  bells,  and  are  as 
Ubiri^ 

"The  titany  shall  be  said  or  sung  when,  and  aa  it  is  set  down  in  the  Book   Canon  15. 

if  CocDmoQ  Prayer^  by  the  parsons,  ?icars»  ministers,  or  curates,  in  all 

irilcdral,  collegiate,    parish    churches  and  chapels,  in  some    convenient 

|he^  a4?cording  to  the  discretion  of  the  bishop  of  the  diocese,  or  ecclesias- 

llal  ordinary  of  the  place.    And  that  we  may  speak  more  particularlyj  upon 

Wcdnttdayt  and  Fridays  w^eekly,  though  they  be  not  holydaya,  the  minister, 

ai  tkft  •ecuaiamed  hours  of  service,  shall  resort  to  the  church  and  chapeK 

t^  vumtng  being  given  to  the  people  by  tolling  of  a  bell,  shall  say  the 

litaay  prescribed  in  the  Book  of  Common  Prayer ;  wherennto  we  wish  every 

fc<WigficiMer>  dwelling  within  half  a  mile  of  the  church,  to  come  or  send  one 

Mffcfileitft  of  his  household,  fit  to  join  with  the  minister  in  prayers." 


ioncm  taxable 
for  belK 


(t)  fSif  ^arf,  ^t.  CfiumcBWAK0iK(L 
{S}  TVen  (feel  not  seem  to  be  any  law 
tpiam  tbe  us*  of  bdh  by  EomAn  Catholics 
or  tikcr  tfiign^cTi  from  the  cstablkhcd 
^bmek  In  C^  south  of  Ireland  m&ny  Hju- 
aai  Cilliolk  ebcpck  have  used  b«ll&  for 


ye&rs  and  no  proceedings  have  been  lakea 
againift  tbe  partiies, 

(3)  LyndwooJ,    Const.      Piov*     Ang. 
252. 

(4)  3  Hagg.  16\ 

(5)  1  ML  164. 
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Bills.  ' 
Canon  67* 


Canon  8& 


Canon  111. 


The  property 
of  the  church 
bells  is  in  the 
church- 
wardens. 


BELLS. 

'^  When  any  person  is  dangerously  sick  in  any  parish,  the  minister  or 
curate  (having  knowledge  thereof)  shall  resort  unto  him  or  her  (if  the 
disease  be  not  known  or  probably  suspected  to  be  infectious)  to  instruct 
and  comfort  them  in  their  distress,  according  to  the  order  of  the  commu- 
nion book,  if  he  be  no  preacher ;  or  if  he  be  a  preacher,  then  as  he  shall 
think  most  needful  and  convenient.  And  when  any  is  passing  out  of  this 
life,  a  bell  shall  be  tolled,  and  the  minister  shall  not  then  lack  to  do  his  last 
duty.  And  after  the  party's  death  (if  it  so  fall  out)  there  shall  be  rung  no 
more  but  one  short  peal,  and  one  other  before  the  burial,  and  one  other 
after  the  burial." 

**  The  churchwardens  or  questmen,  and  their  assistants,  shall  suffer  no 
plays,  feasts,  banquets,  suppers,  church-ales,  drinkings,  temporal  courts,  or 
leets,  lay  juries,  musters,  or  any  other  profane  usage,  to  be  kept  in  the 
church,  chapel,  or  churchyard;  neither  the  bells  to  be  rung  superatitiously 
upon  holydays  or  eves  abrogated  by  the  Book  of  Common  Prayer,  nor  at 
any  other  times,  without  good  cause,  to  be  allowed  by  the  minister  of  the 
place  and  by  themselves.*'  (1) 

<<  In  all  visitations  of  bishops  and  archdeacons,  the  churchwardens  or  quest- 
men and  sidemen  shall  truly  and  personally  present  the  names  of  all  those 
which  behave  themselves  rudely  and  disorderly  in  the  church,  or  which,  by 
untimely  ringing  of  bells,  by  walking,  talking,  or  other  noise,  shall  hinder 
the  minister  or  preacher." 

In  Starky  v.  Wadington  (Churchwardens  of)  (2)  prohibition  was 
granted  to  stay  a  suit  in  the  spiritual  court,  for  taking  away  two  bells  out  of 
the  steeple ;  for  the  churchwarden  is  a  corporation^  and  the  property  if  in 
him,  and  he  may  bring  trover  at  common  law. 

As  the  property  of  the  bell-ropes  of  a  parish  church  is  in  the  churchwar- 
dens of  the  parish,  it  is  not  actionable  to  say  of  a  churchwarden,  that  ''he 
stole  the  bell-ropes  of  his  own  parish."  (3) 


(1 )  Respecting  the  question,  how  far  bdls 
%Tc  subject  to  the  control  of  the  incumbents, 
and  how  far  to  churchwardens.  Dr.  Philli- 
morc  '  has  given  the  following  opinion. 
(1  Bum's  E.  L.,  by  Phillimore,I34,135.) 
"Although  the  churchwardens  may  concur  in 
directing  the  ringing  or  tolling  of  the  bells 
on  certain  public  and  private  occasions,  the 
incumbent  nevertheless  has  so  far  the  control 
over  the  bells  of  the  church,  that  he  may  pre- 
vent the  churchwardens  from  ringing  or  toll- 
ing them  at  undue  hours,  and  without  just 
cause.  Indeed,  as  the  freehold  of  the  church 
is  vested  in  the  incumbent,  there  is  no  doubt 
that  he  has  a  right  to  the  custody  of  the 
keys  of  the  church,  subject  to  the  granting 
admission  to  the  churchwardens,  fbr  pur- 
poses connected  with  the  due  execution  of 
their  office.  Proceedings  may  be  instituted 
in  the  ecclesiastical  court  against  church- 
wardens who  have  violently  and  illegally 
persisted  in  ringing  the  bells  without  con- 
sent of  the  incumbents.  The  citation  may 
be  as  follows  :  —  <  For  violently  and  out- 


rageously breaking  into  the  bdfiry  of  Iht 

parish  church  of ^  and  without  the  leivi 

and  permission  of  the  rector,  and  in  defianoi 
of  his  authority,  several  times  ringing  ito 
bells  in  the  said  church.* 

"  I  have  not  been  able  todiaeoveraay  jo- 
dlcial  decision  directly  upon  this  point,  hit 
the  preceding  statement  is  in  aeooidMN 
with  the  opinions  given  by  aeveral  emincBl 
civilians  upon  the  subject.     Hie  ezdom 
right  of  the  minister  to  the  custody  of  the  • 
key  of  the  church  is  clearly  laid  dowB  kf 
Sir  John   Klcholl,   in  Lee  v.  Maithttm,  S 
Hagg.  173. :  ^<  The  minister  has,  io  the 
first  instance,  the  right  to  the  powssirion  «f 
the  key,  and  the  churchwardens  have  ad|f 
the  custody  of  the  church  under  bun.    U 
the  minister  refuse  access  to  the  diuidioB 
fitting  occasions,  he  will  be  set  right  on  if- . 
plication  and  complaint  to  higher  i 
rities.'  »• 

(2)  2  Salk.  547. 

(3)  Jacksonr.  Jdam,  2  Bing.  N.  C  i 
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SkL  17  Car.  9.  e.  3.  m.  7  jr8.  Leaub  or  titheM  may  he  annexed  to  ben^ce^^-LandSf 
rmiMf  and  tithes,  may  he  accepted  hy  incumbents  —  Stat,  1  ^2  Gul,  4.  c.  45.  Lands 
tUkes,  rents,  jre*  may  he  setdedupan  incumbents^  Stat  17  Geo.  S.  e.  53.  s.  SI.  Waste  or 
tommon  lands  may  he  granted  to  an  incumbent —  No  directions  astotJie  person  to  whom 
front  to  he  made,  and  no  power  given  to  incumbent  to  accept,  •—  Stat,  43  Geo,  3.  c,  108. 
&  1.  Lands  or  tenenunts  to  the  extent  of  Jive  acres,  and  goods  or  chattels  to  the  vabie  of 
SOOl.,  wsay  he  given  and  granted  by  private  owners  to  an  incumbent  —  Limitation  of 
power  to  uuthe  grants —  Stat.  43  Geo.  3.  c.  108.  s,  4.  Land  hdd  in  mortmain  may  be 
annexed  to  a  henejiee —  Stat.  51  Geo.  3.  c.  115.  «.  1.  Land  hdonging  to  the  crown  to  the 
extent  of  fne  acres  may  he  granted —  Stat.  51  Geo.  3.  c.  1 15.  s.  2.  WasU  lands  to  the 
€xient  rf  Jive  acres  may  he  granted  to  an  incumbent —  Stat.  55  Geo.  3.  c.147.  s.  5. 
Mouse  with  outbuildings  and  appurtenances  may  be  granted  to  an  incumbent —  Stat. 
S%Goo.  3.  e.  45.  ss.  33*  34. — House,  garden,  and  appurtenances,  or  land,  mag  be  annexed 
to  a  benefice  by  the  Church  Building  Commissioners  —  Stat.  59  Geo.  3.  c.  134.  s.  Sa 
Materiais  for  building  a  house  of  residence  fur  an  incumbent — Stat.  3  Geo.  4.  c.  72.  «.  1. 
Mntuagei,  buildings,  or  lands,  may  be  annexed  to  a  henejiee  by  the  commissioners  fur 
holding  new  churches ^^ Stat.  55  Geo.  3.  c.  147.  s.  4.  Copyhold  lands  and  buildings  may 
he  annexed  to  a  henejiee  —  Lands,  tenements,  hereditaments,  goods,  and  chattels,  may  be 
granted  to  em  incumbent  through  the  Governors  of  Queen  Anne's  Bounty — Stat  45 
Geo. 3.  e.  84.  extending  stat.  2^3  Anne, c  II, ^-^ Governors  of  Queen  Anne*s  Bounty  not 
restricted  by  mortmain  aets.  —  Stat  S^4Vict.  c60.  m.  2,  3,  (•  H.—  State^l  Vict 
c  37.  1. 82.  Exemption  of  EedesitLstiad  Commissioners  from  the  restrictions  of  the 
"  I  Acts. 


By  sUt  17  Car.  2.  c.  S.  89. 7  &  8.  (repealed  by  stat  1  &  2Tict  c.  106.,  Sut  nCir.s 

htpurtiallj  revived  by  stat  6  &  7  Vict  c.  37.  s.  35.),  the  owner  of  an  im-  c.3.  »  7&8. 

piopriation,  tithes,  or  portion  of  tithes,  can  give  or  bestow,  unite  and  annex,  mnyhtumeiLU 

the  tame  or  any  part  thereof  to  the  parsonage,  vicarage,  or  curacy  of  the  to  a  benefice, 

pimh  church  or  chapel  where  the  same  do  He  or  arise ;  and  lands,  tene-  Lands,  tene- 

iMDti,  rents,  Uthes,  or  other  hereditaments,  may  be  accepted  by  the  incum-  ^TSth«I!^« 

knt  of  any  parsonage  or  vicarage  with  cure  below  the  value  of  lOOL  per  be  accepted  by 


,  clear  and  above  all  charges  and  reprises.  incumbente. 

By  stat  1  A2Gul.4.  c.  45.  lands,  tithes,  rents,  &c.,  may  be  settled  for  Stat  l&2GuL 

fte  benefit  of  incumbents  under  that  statute.  Lan<uf  tith 

By  stat  17  Geo.  3.  c.  53.  s.  21.  the  archbishop  or  bishop  of  any  diocese,  rents,  &c.  may 

«r  any  other  ecclesiastical  corporation,  being  lords  of  manors  within  which  ?*  wwied  upon 

Acre  are  waste  or  common  lands,  parcel  of  the  demesnes  of  such  manor,  «      ...  ^ 

lying  convenient  for  a  residence,  house,  or  buildings,  can  grant  a  part  or  c.  53. 1.21. 

puts  of  such  waste  lands  in  perpetuity  for  the  several  purposes  of  that  Waste  or  com- 

•et;  leaving  sufficient  common  for  the  persons  having  rights  of  common  begrwited™^ 

Hftm  such  lands,  and  obtaining  the  consent  of  the  lessee,  if  such   lands  sn  incumbent, 
Adl  be  in  lease :  but  it  is  to  be  observed  that  this  statute  neither  ex- 
^ttKs  to  whom  such  grant  is  to  be  made,  nor  empowers  the  incumbent 
to  accept  it. 

By  ftat  43  Geo.  3.  c.  108.  s.  1.  persons   can,   by  deed   enrolled   or  by  No  directions 

tiD,  give  lands  not  exceeding  five  acres,  or  eoods  and  chattels  not  exceed-  "*®  *^«P«^ 

Bg  500r.,  for  erecting,  rebuilding,  repainng,  purchasing,  or  providing  any  to  be  made,  and 

tknrch  or  chapel  where  the  liturgy  and  rites  of  the  Church  of  England  are  ^^  power  given 

Ml  or  observed,  or  any  mansion-house  for  the  residence  of  any  minister  i^  accept 
^  nch  churchy   or  any  outbuildings,  offices,  churchyard,  or  glebe,  (the 
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Stct.  43  Gea  3. 

f .  106.  «.  1. 
i  Ludi  Of  lea^ 
•  tollie 
It  of  fire 
,  ind 
[  fc»od«  or  ehst^ 

tell  to  the 
I  rained SOOL, 
J  may  be  given 

And  g^rmntcd  by 
I  privmte  owners 

to  lui  incum^ 

bent, 

Stat.  43  Geo.  3. 

[  Ximitatioii  of 
rtomtkfi 

SUt*13Gco.  3, 
cl08.  S.4. 
Load  beld  in 
Tnortmain  may 
be  «nnf  ted  to 
ft  benefice. 

SUt.  51  Geo.  3. 

[  XiBod  beloag- 

ing  to  the 

Crown  to  the 
1  extent  of  five 

iercf  rrwiy  be 

grmnted* 

t  fitet.  51  Geo.  3. 
C.1I5.  I.S. 
WasteUndsto 
the  extent  of 
five  acres  may 
be  granted  to 
an  incumbent* 

StaL  SS  Geo.  3. 

€.147.  a,5. 
House  and 
appurtcfnanoes 
may  be  gmnled 

i  to  an  tncum* 

l^eiil. 

I  Stat.^8G€o.3. 
e.45.  as.  93,34. 
House  and 
land  may 
be  annexed 
to  a  benefice 
by  the  cliureh 

I  building  eom- 
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|fktt.59Geob3. 
f «.  1S4.  a.  SO. 
Materia  Lb  fbr 

building  a 
r  of  Pe- 
aeiir  an 


consent  and  approbation  of  the  ordinaiy  being  first  obtaiaed»)  wiUumiiqr 
Liceose  or  writ  of  ad  quad  damnum:  but  these  powers  do  not  exlaid  In 
persons  within  age,  or  insane,  or  to  women  covert  without  Ibelr  hotbilidii 
and  by  stat  43  Geo.  3.  e,  108.  s^?,  2  &-  3.  no  more  than  one  sueh  gill  or 
devise  can  be  made  by  any  one  person ;  and  where  it  exceetls  five  acres  in 
lands  or  tencmentsi  or  500/.  in  goods  and  chatteU,  the  cbanceUar  nay  re- 
duce it  to  that  extent :  and  no  glebe  containing  upwards  of  fifty  acres  cia 
be  augmented  with  more  than  one  acre. 

By  Stat,  43  Geo.  3.  c.  108.  s.  ^.  plot«*  of  land,  not  exceeding  one  iCf^ 
held  in  mortmain,  lying  convenient  to  be  annexed  to,  or  to  be  employed 
as  the  site  of  any  church  or  chap  el,  or  house  of  residence,  may  be  granteil 
either  by  exchange  or  benefaction  ;  but  they  must  be  conveyed  by  a  dent 
duly  enrolled. 

By  Stat  51  Geo.  3.  c  1 15.  s.  1.  the  king  can,  by  deed  or  writang  oadcr 
the  great  seal,  or  under  the  seal  of  the  duchy  of  Lancaster^  vest  in  any  jier- 
son  any  land,  not  ejtceeding  6ve  acres,  for  building  or  repairing  any  chuifi 
or  chapel  of  the  established  religion,  or  any  mansion-house  for  the  resldeofir 
of  the  minister,  (1) 

By  Stat.  51  Geo.  3.  c.  115,  8. 2.  any  persons^  bodies  politic  and  eoiponl^ 
having  the  fee  simple  of  any  manor,  can,  by  deed  enrolled  in  chanceiyi 
grant  to  the  rector,  vicar,  or  other  minister  of  any  parish  church,  or  to  tkf 
curate  or  minister  of  any  chapel  of  the  established  churchi  any  land  iisl 
exceeding  five  statute  acres,  parcel  of  the  waste  of  the  nianort  azMl  lyiof 
withhi  the  parish  or  extra-parochial  dxstnrt  where  such  church  or  cbipd  ii 
situated,  to  erect  a  mansioii-house  or  other  buildings  thereon,  or  aakt 
other  conveniences  for  the  residence  of  the  rector,  dc,  discharged  (rom  all 
rights  of  common. 

By  staL  55  Geo.  3,  c.  147.  s.  5.  persons  and  corporations,  being  owneit  is 
fee  simple,  can,  with  the  consent  of  the  incumbent,  patron,  and  bishop,  gifi^ 
grant,  and  convey  by  deed  indented,  and  to  be  registered,  to  incmabirtl 
any  mesraage,  outbuildings^  yard,  garden,  orchard  and  croft,  with  thor  i^ 
purtenances,  or  any  right  of  way,  or  other  easement,  whether  lying  wiilii 
the  local  limits  of  the  benefice  or  not,  but  being  conveniently  situatal  6t 
actual  residence  or  occupation  by  the  incumbent  thereof;  but  this  povtf 
doen  not  extend  to  minors  or  lunatics,  or  to  femes  covert  without  Uieir 
husbands. 

By  Stat.  58  Geo.  3.  c  45.  ss.  S3  and  34,  (2),  the  church  building  oonwi^ 
sioners  can  take  from  the  crown,  or  from  bodies  politic,  corponUe,  of  col* 
Icgiate,  and  corporations  aggregate  and  sole,  or  from  private  persoai,  a 
house,  garden,  appurtenances,  or  land  (not  exceeding  in  either  case  tfitt 
acres)  for  sites  for  ctmrchcs  or  for  the  residence  of  the  incumbent  of*' 
new  church  or  chapel  built  under  the  provisions  of  the  Church  Building  Ad** 

By  Stat.  59  Geo.  3.  c  124.  s.  20.,  stone,  slate,  timber,  or  other  materia]!  b^ 
building  a  house  of  residence  for  an  incumbent  of  a  new  church  mix  te 
granted  by  the  intervention  of  the  church  budding  conunUsioners. 

By  stat  3  Geo,  4.  c.72.  s.  1.  the  Crown,  Board  of  OrdnaDce,  or  olkir 
public  departments,  all  corporations,  or  private  individuals  can  gnuit  i 


(1)  Ei  wdM  Stat,  2^3  Vkl.  o  4£».  ta. 


(2) 

nie. 


Stephe 
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ij  &c.,  to  the  church  building  commtssioeers,  to  be 
liid  m  tlla  fbrdmrGlieSv  Ax.,  or  for  resideticej*  for  ecclesia^stical  pertjons* 

Copfbold  laods  aod  buildiogs  held  of  a  manor  belonging  to  a  benefice 
waft  with  the  consent  of  the  patron  and  bishop,  be  annexed  by  the  incumbent 
to  hk  benefioe  a»  glebe,  whether  they  are  within  the  limits  of  hia  benefice 
oraoC 
Bf  Mt  ^k  S  Anne,  c*  11^  confirmed  by  stat.  43  Geo,  3.  c.  i07.r  l^nds, 
%U  aod  iiereditamenta)  goods  and  chattels^  can  be  given  to  the 
of  Queen  Anne*ii  Bounty,  towards  the  augmentation  of  the 
3ce  of  the  poorer  clergy,  either  by  deed  enrolled,  or  by  will  (and 
■ov  M  to  real  estates  by  stat^  1  &  2  Vict,  c  2a),  by  any  persons^  except 
1%  b9  within  ag%  or  of  non-sane  memory,  or  women  covert  without  their 


45  Geo.  3.  c  84.  extended  the  provisions  of  stat.  2  &  3  Anne,  c  ILj 
mooej^  goods,  chattels,  and  other  personal  effects  may  be  given 
te  te  fofemors  without  a  deed,  or  may  be  bequeathed  to  them  by  a  will 
anUrf  ioeordtiig  to  law. 

h  oo—tqucuce  of  the  governors  of  Queen  Anne's  Bounty  being  thna 
vMj  cxentpted  horn  the  restrictions  of  the  Mortmain  Acts,  real  or  personal 
«Mi  l»  ftiljr  ftmoaot  may  be  given  to  them  for  the  general  purposes  of  the 
WiftntkiB^  or  for  the  augmentation  of  particular  benefices,  not  having  a 
rUM  eotpdent  proTision :  and  from  these  several  provisions  it  will  be 
Mi^  iImI  Uio  Mortmain  Acts  are  also  considerably  relaxed  in  favour  of 
Ai  ^taariHioaers  for  buildiDg  new  ehurches(l);  and  the  Church  Building 
MBmtlata  yaHous  prorisions  authorising  the  endowment  of  new  churches 
■i  ikupoii  with  real  and  personal  estate.  (2) 

Bf  rtttt  S  &4  Vtct.  C.60.  §s.  2&  3.  a  license  in  mortmain  b  not  requisite 
ii  9t§m  of  findowment,  grant,  or  conveyance;,  of  house«i,  lands,  ^c^  under 
At  Cl»ftli  Building  Acts,  except  when  the  endowments,  at  one  or  at  dif- 
incBlperiodi^  exceed  the  clear  annual  value  of  300/. 

Bf  Hat  B&l  Vict  c  37.  s-  22.  the  ecclesiastical   commissioners  are  ex- 
ai|M  ImD  the  provisions  of  the  Mortmain  Acts  to  the  same  extent  as  the 
of  Queen  Anne's  Bounty  (3),  for  the  purpose  of  the  endowment 
of  districts  created  under   that    statute,  and  the  providing  of 
or  ehapels  for  such  districts;  every  person  or  body  corporate 
fiHfthf  enabled  to  give  to  the  commissioners  any  real  or  personal 
bf  dood  enrolled  in  the  case  of  real  estate,  and  without  deed  in  the 
of  piiMMially,  or  by  will  executed  according  to  law. 
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Sut.3Geow4. 
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fmil dings,  or 
lands*  may  Tk' 
Aonexcd  to  a 
bencflci;  hj  the 
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for  building 
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Smt  55  Geow  3. 

C.147,  S.4. 
Copyhold 
lauds  and 
buildings  may 
be  annexed  to 
a  benelice. 
Lands,  tcne^ 
incuts,  herc- 
diUmcnts, 
goodK,  and 
chattid^i  may 
be  granted  tti 
an  incumbent 
tliroygh  the 
governors  of  ' 
Queen  Anae*i 
Bounty. 

Stat.  45  Geo.  3. 
c.  84,  extend- 
ing Stat.  HAS  , 
Anne,  c  I!. 

Governors  of 
Queen  Anne's 
Bounty  not 
restricted  by 
Mortmain  Acts. 

Stat.  3&  4  Vict. 
c.60.  «.3,3. 
17. 

Sut6&7Vict. 
c,  37*  h,  22, 
Exemption  of ; 
eccle»tastical 
commisaloners 
from  tbe  re- 
strictions of  the 
Morimaizi 
Acti. 


^ 


(1)  Hod0Mi%  lastruetions,  laX 

(SI  WUtpott^tiL  CiiuacH  ButntiKC  Acts. 

(9)  Sttt.  S49  Anne,  c»  1L»  Si  sUt  45  Gea  3.  c«  Si 
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BENEFICE. 


BENEFICE.  (1) 

Defined'^  May  eomprthend  aU  eedesiasticdl  livingt^'  Bmtfieet  wA  atrt  qfrnmU^BtmH 
Jieium  cec2wuM6'ciim—  Canonists  hold  that  an  eeckiiaHical  bemjiee  congiais  of  fftc 
Moertd  /tauHons  and  of  tho  provaneg  thtrettnto  hehnpng^^  The  torm  d^fimod  iy 
Mtat.  1^2  FtcC  cl06.  «.  124. 


May  compra- 
hendallecde- 

lliTlDgS. 


Benefices  with 
cure  of  souls. 


Beneficiam 

ffflfflflftffUltf, 


Canonists  hold» 
that  an  eccle- 
siastical bene- 
fice consists  ol 
the  sacred 
functions  and 
of  the  prore- 
nues  thereunto 
belonging. 


Benefice,  according  to  general  acceptation^  may  comprehend  all  eccle- 
siastical livings.  In  stat  13  Rich.  2.  st  2.  c.  2.  they  are  divided  into  electife 
and  donative.  But,  according  to  a  more  strict  and  proper  acceptatkHi» 
Duarenus  seems  to  give  it  an  apt  definition,  where  he  says,  it  is  JRet  (2) 
eccUsiastica  (3),  qwB  sacerdoii  (4)  vel  clericOf  ob  sacrum  minUterium  (5) 
^itenda  (6),  inperpetuum  (7)  concedatur.  (8) 

Benefices  with  cure  of  souls  seem  most  properly  to  be  the  parsonagii 
and  vicarages  of  parochial  churches.    Chief  Justice  Hobart,  in  CoU  md 
Gkfver  V.  Covtfitry  and  Lichfield  {Bishop  of)  says  (9)i  (speaking  of  staL 
21  Hen.  8.  c.  13.),  '*  That  bishoprics  are  not  within  the  law  under  the ' 
*<  benefices ;"  so  that  if  a  parson  take  a  bishopric,  it  avoids  not  the  1 
by  force  of  this  law  [of  pluralities],  but  by  the  ancient  common  laWf  ai 
it  is  holden  in  II  Hen.  4.  60.*' 

Beneficium  ecclesiasticumf  according  to  Lord  Coke  (10),  ^extendeth  not 
only  to  benefices  of  churches  parochial,  but  to  dignities  and  other  eed^ 
siastical  promotions,  as  to  deaneries,  archdeaconries,  prebendsy  &c.;  sal 
it  appeareth  in  our  books  (11),  that  deaneries,  archdeaconries,  prebendi^te) 
are  benefices  with  cure  of  souls,  but  they  are  not  comprehended  andtf 
the  name  of  benefices  with  cure  of  souls  within  stat  21  Hen.  8.  c.  lS*(18]k 
by  reason  of  a  special  proviso,  which  they  had  been,  if  no  such  proviso  kd 
been  added  (13) ;  viz.  deans,  archdeacons,  chancellors,  treasuren,  ehauntff^ 
prebends,  or  a  parson  where  there  is  a  vicar  endowed." 

The  canonists  hold,  that  an  ecclesiastical  benefice  consists  of  the  mati 
functions  and  of  the  provenues  thereunto  belonging;  it  is  a  diitiiMt 
portion  of  ecclesiastical  rights  joined  to  the  spiritual  function,  and,  until  it 
be  set  apart,  separate,  and  distinguished  from  temporal  interests,  it  ii  bqI 
properly  an  ecclesiastical  benefice ;  it  is  termed  a  portion,  in  that  it  indato 
fruits,  for  a  benefice  without  fruits  cannot  properly  be  so  called.  (14) 


(1)  Vide  iiU  Advowson — Depeitatiok 
—  Examination  and  Refusal  —  Induc- 
tion—  Institution  ob  Collation — Lapse 

MaNDAMWS P«,1SENTATI0N. 

(2)  Ret :— because  it  is  not  the  ministry 
itself  or  the  office,  but  rather  the  profit 
thence  arising  that  is  the  henejice. 

(3)  Eedesiattiea:  — because  such  profit  is 
dedicated  to  God  and  his  church. 

(4)  Sacerdoii,  &c.;  —  because,  where  a 
thing  ecclesiastical  u  granted  to  laymen,  it 
is  not  properly  said  to  be  a  benefice  in  this 


(5)  06  saenmiiufiufenMm.-— because,  as 
dedicated  to  God,  they  are  for  the  use  of 
such  as  wut  on  his  altar. 


(6)  Vtenda: — beeaosa  they  hava  i 
the  iMufiruct  thereof,  than  any  fbe  or  in- 
heritance therein. 

(7)  In  perpfteam':— beeaosa  they  araM- 
nexed  to  the  church  for  erer. 

^  (8)  Duaren.  de  Benefl  lib.  S.  e^  4^     , 

(9)  Hobw  157. 

(10)  3  InsU  155. 
(11)9£.S.22.;29£.S.44.;  lOKS-M 

Rqgist  58.  stat.  SI  Hen.  &  e.  IS 
(12)  This  sUtute  was  repcalad  bysML 

57.Geo.S.c.99.andstat  IftSl^ctfrlOd^ 
(IS)  SUt.  21  Hen.  8.  e.  13.  a. 31. 
(14)  Godolphin*s  RcpartonmiH  90a  . 
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Tke  tenn  benefice^  in  Btat  1  &2  Vict  c  106.  s.  124.  is,  by  that  statute,  ^""'^'' 

to  be  undentood  and  taken  to  mean  benefice  with  cure  of  souls,  and  no  Tenn  benefice 

otkr,  unless  it  shall  otherwise  appear  from  the  context,  and  therein  to  com-  ^^of^  ^T  ^  ^ 

pcMnd  all  parishes,  perpetual  curacies,  donatives,  endowed  public  chapels,  ^,  ^qg.  s.  12^ 
pirochial  chapelries,  and  chapelries  or  dbtricts  belonging  or  reputed  to 
bdoQ^  or  annexed  or  reputed  to  be  annexed,  to  any  church  or  chapel." 


BISHOPS. 


L  GnmALLT,  pp.  142, 143. 


1  EucnoK  ov  Bishops,  theik  Confirmation  and  Consecration, 
pp.  143—148. 


ai  Jbrti  deeUd  hjf  tke  dergjf  and  the  people  —  7%en  donative  (y  Me  prince  — 
Tie  Mmft  of  En^and  were  aneienify  tke  /aundert  of  all  tke  arehbUhopriee  amd 
hmheprua  .»  Tb  Me  ereaikm  ef  biekopt  are  requitite  eketion,  eonjhrmaiion, 
and  nneeHture  —  Tke  order  of  making  a  bitkop  eoneiete  ckiefy  in  eigkt 
..  Grant  of  tke  temporalitiee  —  Feee  — Firet  fruitt  —  Mntt  take  tke  oatkt  of 
emd  nprtmaeg '^-^  Mode  in  wkick  tke  Roman  CatkoHe  biekopt  are  dected  in 


1  BUBOFS  APPOINTED  UNDER  StAT.  6&7  ViCT.  C.  62.,  IN  CONSEQUENCE 

or  THE  Incapacitt  of  ant  Archbishop  or  Bishop,  pp.  149 — 152. 

i  The  Use  and  Office  of  suffragan  Bishops  and  Coadjutors, 
pp.  152—155. 

&  Acceptance  of  a  [Bishopric  '  vacates  previous  Preferments 
—and  herein  of  the  Custody  of  the  Temporalities  during 
THE  Vacanct  of  THE  See,  pp.  156,  157. 

JUMf*  d»  not  heeome  vacated  previoiufy  to  eoneeeratUm  and  confirmation  — •  Wken 
hehmpt  to  a  layman  •'^Promotion  to  an  Jrisk  biskoprie  vacateeaUbenefieee 
d'-' Cmetodg  of  tke  temporalitiee  •'^  Wken  a  bitkop  diet  leaving  a  vacant  living. 


t^GmiAL  Duties  and  Authority  of  a  Bishop  in  his  several 
Capacities,  pp.  158 — 163. 


I 


of  tke  people  and  dergy  —  Ordination  and  eontecration  of  ekureket 

—  hitlttttiom.  and   indmetion  —  Lieenting  euratee  —  Bitkop  an  eedetiattical  Judge 

—  Stab  of  offioe  -~  Wkctkcr  Uttere  of  inttitution  can  be  granted  under  any  otker 
ttd  Aon  tke  teal  of  office  —  Rbsidevck  —  In  wkat  eatet  the  ordinary*t  juritdiction 
«  mt  merefy  local —  Wketker  tke  ordinary  may  cite  a  man  out  of  kit  own  diocese  t 
elm  kit  r^  ad  Sthodaua. 

I  Pailiamentart  Privileges,  pp.  163 — 165. 


^miAer  of  tke  epiritmal  hrdt"^  Suppoted  to  kold  certain  tnuient  baroniet  -—  Arck^ 
Mtpi  amd  ^itkape  not  peere  of  tke  realm —  Title  of  tke  biekopt  at  lordt  of  Parlia- 
■■at  MOM  to  befcmnded  om  «#apt  —  Lordt  tpiritnal  and  temporal  only  one  ettate  — 
Ordarin  wkieh  ike  hitkope  tit  in  Parliament--  Tke  lordt  tpiritual  enjoy  tke  legtd 
yifflyu  tkei  iempend  hrda  do,  hmt  qnettionable  wketker  a  bitkcp  conld  be  tried  by  tke 
P«n  nfarlkDMiU—  Ai  crimintd  catet  tke  lordt  tpirittuU  MtuaUy  witkdr^. 
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BISHOP& 


GlKXRAtLT, 

dmnoiu. 


Defined 


tofftd- 


Who  am 
write  to  tlie 
bbbop  to  cer- 
lifjr  bttitardy, 
le|E*)tty  of' 
tnAtrimony, 
and  the  like 


8.  How  Vacancies  in  Bisuopbics  may  be  casAnSt  pp>  i65**M 

D^potinff  w  depriving  of  a  bishop  «^  Distinction  betmmm  StfoMom  aa<f 
Cmtiaraiiim  of  a  bithop  u  cUAmACTZS.  ixvbluilib —  A  UMhap  mko  i§ 
hit  dioette  o^ght  U>  be  remootd  —  The  right  of  M«  urehifishop  iff  tim^  pm^ « 
Aprive  hUhept  —  Membtrt  ofthtjui&cial  tribunal  ihat  depottd  tkt  Suhp  tf  Clflp. 


1,  Generally. 


2    UUi^^^^B 


The  ecclesiastical  division  of  England  and  Wales  is  primarilj 
provinces,  those  of  Canterbury  and  York. 

A  province  is  the  circuit  of  an  archbishop's  jurisdiction.  Each  prorbei 
contains  divers  diocese^  or  sees  of  suffragan  bisbopa;  they  are  stj^U 
mffragcmif  in  respect  of  their  relation  to  the  archbishop  of  the 

Bishop,  epiicopjis  (from  tirt,  and  a)((miiv),  an  overseer  or 
—so  called  from  tliat  watchfulness,  care,  charge,  and  faithfulneiS)  ^laA, 
by  his  place  and  dignity,  he  has  over  or  owes  to  the  church  — is  a 
which  all  antiquity  hath  appropriated  to  signify  the  chief  in  iupeiia* 
tendency  over  the  whole  church  within  his  diocese,  wherein  are  di*ni 
inferior  pastors.  This  oversight  or  care  the  Hebrews  call  Pckudak(l) 
Of  tlii»  ofBee  or  ecclesiastical  dignity  there  can  be  but  one  at  a  time  in 
and  the  same  diocese. 

A  bishop's  dignity  is  usually  called  a  see,  iedes,  and  his  chojrch  a  cttW 
drai.(2) 

Every  bishop,  for  many  centnries  after  Christ,  was  universal  iocuinbcnt  of 
his  diocese^  and  received  all  the  profits,  which  were  but  offerings  of  defotk^ 
out  of  which  he  paid  the  salaries  of  auch  as  officiated  under  him,  as  deiM 
and  curates,  in  places  appointed. 

'     In  speaking  and  writing  to  a  bishop,  the  title  Is  given  to  htm  of  ^kai' 
and  he  describes  himself  by  **  divine  permission/* 

The  Bbhop  of  London  takes  precedence  of  all  the  dergy  next  to  tlt^ 
Archbishop  of  York,  and  then  the  bishops  of  Durham  and  WincJiestii^ 
then  all  the  other  bishops  according  to  the  seniority  of  their  coi 
but  if  any  be  a  privy  eounaellor,   he  takes  place  next  after  the 
of  Durham,  (a) 

Every  bfshop,  in  respect  of  his  barony,  has  place  of  all  the  baiDOi  of 
realm,  under  the  degree  of  viscount  (4) 

A  bishop  may  retain  and  qualify  six  chaplains. 

None  but  the  King  s  Courts  of  Record,  as  the  Court  of  Commoo 
the  King  8  Bench,  justices  of  gaol  delivery,  and  the  like,  can  writ* 
bishop,  to  certify  bastardy,  legality  of  matrimony,  and  the  like 
matters ;  for  it  Is  a  rule  in  law  that  none  but  the  king  can  wiiU  to 
bishop  to  certify ;  and  therefore  no  inferior  court,  as  London,  Norwiili 
York,  or  any  other  Incorporation  can  do  so ;  but  in  those  caam  iht 
must  be  removed  into  the  Court  of  Common  Pleas^  and  tl>*t  eooit  ] 
write  to  the  bishop,  and  then  remand  the  record.  (5) 


(1)  Num.  lit.  S3. 

(2)  Respecting  the  govemooent  of  ca^ 
thediml  and  ootlcgUtc  churcheii  ride  itat.  6 
Anne,  c.  SL  Stirphcns'  Eccleuasticml  Sta* 
tuto,  GS9,  St«t .3^4  Vice  c.  U  3.  IbidL  2110, 
Stot.  4  &  5  Vieu  c.  SU.   ibid,  2140. 

(9)  I  Iwt.  »4.     Oiigbtoo,48<;.     Godtfi- 


pli'm's     Repertoritun,    IS. 

ilb'X  tit.   PA&LlAMXlfTA&V 

(4)  Godotpiun'A  Ktptnmimm  I 

(5)  1  Inst  134.  (•).     1  ^ 
uirdie,  (L)  pL  15.  S6U      Mm  t. 
U  Uf.  250,    Anon,  Uob^  179. 
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i  Elktion  of  Bishops,  their  Confirmation  akd  Consecration.    Elictiom  op 

Bishops,  tuuk 
cokfikxation 
When  cities  [were  first  converted  to  Christianity,   the   bishops   were  amd  Cokse- 

lected  by  the  clergy  and  people :  for  it  was  then  thought  convenient  that  '^^^'''o'f- 

tke  laity»  as  well  as  the  cl^^,  should  be  considered  in  the  election  of  their  at^firerelected 

biibops,and  should  concur  in  the  election ;  so  that  he,  who  was  to  have  the   by  the  clergy 

isipection  of  them  all,  might  come  in  by  a  general  consent  (1)    But  as  the  ^^  ^^^  people. 

of  Christians  increased,  thb  was  found  to  be  inconvenient;  for   xhen  donative 

I  were  raised,  and  sometimes  murders  committed,  at  such  popular  by  the  prince. 

and  particularly,  at  one  time,  no  less  than  SOO  persons  were 

UDed  at  inch  an  election.  (2) 

To  prerent  such  disorders,  the  emperors  being  then  Christians,  reserved 
Ik  dection  of  bishops  to  themselves ;  and  upon  a  bishop's  death,  the  chap- 
kr  sent  a  ring  and  pastoral  staff  to  the  emperor,  which  he  delivered  to^the 
poioo  whom  he  appointed  to  be  the  new  bishop.  (3) 

But  tlie  Pope,  who,  in  the  course  of  time,  became 'the  head  of  the  church, 
us  Bot  pleased  that  the  bishops  should  have  any  dependence  upon  tem- 
ponl  princes ;  and  therefore  managed  that  the  canons  in  cathedral  churches 
I  have  the  election  of  their  bishops ;  which  elections  were  usually  con-  • 
[at  Rome. (4) 

The  kings  of  England  were  anciently  the  founders  of  all  the  archbishoprics   Kings  of  Eng- 
■d  faislioprics  in  this  realm  (5);  and  the  bishops  in  Wales  were  originally  ^^  ^^'^ 
if  the  foundation  of  the  Prince  of  Wales.      Bishoprics  in  England  (6)   founders  of  all 
Kigiiially  were  donative  per  tradiHonem  haculi  pastoralis  et  annuliy  until  the  arch- 
la^  John,  by  his  charter,  granted  tiiat  they  should  be  eligible ;  after  which  bbhoplicl*"^ 
ttae  in  the  eomgi  tTeslire  i]  so  that  the  patronage  of  all  bishoprics  is  in  the 
bg,  be  giving  leave  to  the  chapters  to  choose  them.  (7)     Rolle,  in  his 
Abridgement,  mentions  that  the  following  protestation  was  made  by  Ed- 
tnd  I  (S) :  — Cum  ecclesia  cathedralis  viduatur,  ct  de  jure  debeat,  et 
akit  de  consuetudine  provider!  per  electionem  canonieam  ab  ejusmodi 
fiCiBimum  celebrandam  collegiis,  capitulis,  et  personis,  ad  quos  jus  perti- 
IH,  petita  tamen    prius  ab    illustri  rege  Angliae   super   hoc   licentia  et 
ihteota;  et  demnm  celebrata  electione,  persona  electa  eidem  regi  habeat 
(KMDtari,  ut  idem  rex  contra  personam  ipsam  possit  proponerc,  si  quid 
Mionabile  habeat  contra  eum  —  and  the  protestation  proceeds,  that  if  the 
fops  make  provision  without  such  canonical  election,  the  king  shall  not  be 
Aifed  to  surrender  the  temporalities.  (9) 

(1)  AyUfc'i  Pkrrrgon  Juris,  126.  donation  in  the  kings  of  this  realm,  upon 

(t)  Ibid.  the  principle  of  foundation  and  property  : 

(S)  Ikid.  for  that  all  the  bishoprics  in  England  were 

(4)  Ibid.  of  the   king's  foundation,    and  thereupon 

(5)  Camdn^s  ease.  5  Ca  8.  (b).  Stat  accrued  to  him  the  right  of  patronage.  1 
I^L&S.  Scepheiit*£ec1esiasticalSta-  Inst.  134.  (b>  344.  (a).  Thus  the  election  of 
Mb,  505.  bishops  by  deans  and  chapters  began  by  the 

(f)  Tbc  biaboprics  in  Ireland  are  dona-  grant  of  the  king ;  but  the  grant  was  to 

^  lo  this  day.    FUk  stat  S  Elia.  c.  4.  (Ir.)  elect  after  license  first  bad  and  obtained,  as 

fiDmid'9  {Bishop  of)  v.  Lney,  1  Salk.  appears  by  stat.  25  Edw.  3.    (Stat  de  Fro- 

HL  visoribus).     And  King  John  was  the  first 

(7)  17  £>  S.  4a  (b).  tluit  granted  it  by  his  charter,  in  tbc  six- 

(i}  Ckai.  m.  1 1.  m  dono.  tecntb  year  of  his  reign. 


(9)  I^Rd  CoIm  establiriwd  the  right  of 
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Eucrioy  or 
BuBorf»  TBKia 

COSIPIEMATIOV 

Ajrv  Cons- 

CftATWir. 


To  the  emtio 
of  boboptan 
requiiitecko- 
tion,  confirm- 
ation, consecn 


uiTtstiture. 


It  may  be  also  observed  that  it  was  held  in  Walker  v.  Lamb  (1 )  the 
powers  of  bishops  and  archbishops  are  derived  from  the  Crown,  and  it  ^ 
also  decided  (2)  that  the  grant  of  the  office  of  a  commissary  or  official 
good,  notwithstanding  the  grantee  were  a  layman,  and  not  a  doctor  of  lair, 
but  only  a  bachelor  of  law  (3) ;  because  the  jurisdiction  of  the  bishop 
and  archdeacon  is  derived  from  the  Crown  by  usage  and  prescription; 
for  it  is  compulsory  upon  them  to  punish  crimes,  and  determine  matri- 
monial causes  and  probate  of  testaments;  and  administrations,  being  civ3 
causes,  are  derived  from  the  Crown,  and  not  incident,  de  mero  Jure,  to  the 
bishop.  (4) 

The  principality  of  Wales  having  been  held  of  the  King  of  England,  as  of 
his  crown ;  and  being  forfeited  for  treason  and  rebellion,  the  patronages 
of  the  bishoprics  there  became  annexed  to  the  Crown  of  England.  (5) 

To  the  creation  of  bishops  are  requisite  election,  confirmation,  conse- 
cration,  and  investiture.  Upon  the  vacancy  of  a  see  the  king  grants  his 
license,  under  his  signet,  to  the  dean  and  chapter  of  the  vacant  cathediak 
to  proceed  to  an  election  of  such  person  as  by  his  letters  missive  he  shall 
nominate  and  appoint  to  succeed  to  the  vacancy ;  and  they  must  make  the 
election  within  twenty  days  next  after  their  receiving  such  license  or 
letters  missive,  or  they  will  run  the  risk  oftLpr<tmuHire(6)f  and  if  they  defer 
the  election  above  twelve  days  (7)  after  their  receipt  of  the  license  or  letteif 
missive  the  king  may  nominate  and  present  to  the  vacancy  by  his  lettem' 
patent ;  such  nomination  and  presentment  being  made,  in  the  [case  of  a 
bishopric,  to  the  archbishop  or  metropolitan  of  the  province,  if  such  arch- 
bishopric be  full,  or  otheniv-ise,  to  any  other  archbishop  or  metropolitan, 
and  in  the  case  of  an  archbishopric,  to  an  archbishop  and  two  bishops,  or  to 
four  bishops.  If  the  dean  and  chapter  elect  according  to  the  king's  pleasoe 
in  his  letters  missive,  the  election  is  good;  and  upon  their  certificito 
thereof  to  the  king,  under  their  common  seal,  the  person  elected  is  reputed 
and  called  Bishop  elect;  but  he  is  not  thereby  complete  bishop  to  all  inteall 
and  purposes,  for  as  yet  he  has  not  potestatem  jurisdictionis  neque  ardmu, 
nor  can  he  have  the  same  until  his  confirmation  and  consecration  (8); 
for  which  reason  it  is,  that  if  before  such   consecration  a  writ  of  right  be 


(1)  An.  1430.  Temp.  Reg.  Hen.  6.  Hen. 
Chichcley  Archiepiac.  Cant,  in  Sjnodo 
Constitutum  est,  nc  tiuis  Jurisdictioncm 
EcclcHiastioun  exerceret,  nisi  Jurw  Civilii 
aut  Canonici  gradum  aliquem  ab  Oxoniensi 
vel  Cantabrigiensi  Academia  accepisset. 
Godolphin's  Uepertoriuin,  30. 

(2)  Jones  (Sir  W.),  263. 

(3)  Ibid.  ^       ^ 

(4)  Hendoins  ease,  9  Co.  36.  (b).  Can- 
drey*M  case,  5  Co.  8.  eHeq,  Stat.  1  Ed.  6. 
c.  2.     Sut.  37  Hen.  8.  c  17. 

(5)  1  Inst.  97.  (a). 

(6)  Vide  sUt.  25  Hen.  8.  c.  Sa  s.  7. 

1 7  )  TVrfpe  Aiyf  ••  —  The  rule  of  the  canon 
law  was  three  months:  Sutuimus,  ut  ultra 
tres  menses,  cathedralU  vd  regularis  eccle- 
KiapneUto  non  vacet:  infra  quos  (justo 
impedimento  cessantc)  si  electio  celebraU 
non  fiierit,  qui  eligere  debuerant.  ehgendi 
potesUte  careant  ek  vice.    Extra,  L  1.  1.  6. 

**  And,  before  thit,  the  rule  hid  been  thu« 


laid  down  :  Quoniam  quidam  i 
nonim,  sicut  ad  nos  perUtnm  cat,  i 
crcditos  sibi  greges,  et  diflerunt  i 
nes  facere  episooporum,  plaeuit 
nodo  intra  tres  menaea  fieri 
episcoporum,  nisi  forte  inexcusabiUs  bw 
sitas  coegcrit  tempus  ordinatiooia  unpfia 
protelari.  Si  autem  quia  epiaeoponim  hat 
non  observaTcrit,  ipsum  debcre  cedciiaCiai 
condemnationi  subjaoere :  reditui  Tcro  ^i^ 
deni  viduats  ecclesia?  integroa  rcKnii  apsl 
oeconomum  ejusdem  eocleme  placnit.  Dht 
75.  C.2. 

Si  veru  consecrandi  epiaeopi  ncglkartii 
provenerit,  ut  ultra  tres  menace  eeekna  fW 
duata  consistat,  communione  privdur,  < 
usque  aut  loco  cedat,  aut  ae 
oflferre  non  diflerat.  Quod  si  ultn  quiaqM 
menses  per  suam  negUgentiam  rvtimicrit  «•• 
duatamecclesiam,  neque  ibi,neqvealibi  fli^ 
secrationis  donum  percipiat ;  imd  ' 
litani  sui  judicio  ceidat.    Dial.  100.  c  I. 

(8)  ^Miiia  T.  jUeoH^  Latdk  «& 
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Vnmght  in  the  court  of  a  manor  belonging  to  the  bishopric,  it  is  not  directed  ^utcnon  op 

te  the  bishoiH  but  to  the  bailiffs  of  the  bbhop  elect.     Nor  is  he  full  bishop    confi^Itiok 

before  consecratlouy  even  though  the  temporalities  be  previously  granted  and  Consk- 

Ub.    And  a  bishop  elect  may  refuse  the  office  before  consecration ;  but  ^^^'"^^' 

k  eiiuiot  do  so  after  it    When  consecrated  and  invested,  he  is  complete 

Wk>p  as  to  both  temporalities  and  spiritualities ;  and  between  his  confirma* 

tioD  and  consecration,  the  king  may,  ex  graiidy  grant  him  the  temporalities. 

After  his  consecration,  investiture,  and  installation,  he  can  sue  for  his 

MipcHilities  out  of  the  king's  hands,  by  writ  de  restituiume  temporalivm. 

Bit  tithoogh  the  freehold  of  the  temporalities  is  in  him  by  his  consecration, 

jtieems  that  they  are  not  dejute  to  be  delivered  to  him  until  his  consecra- 

tioo  has  been  certified  by  the  archbishop.  (1) 

Godolphin  (  Repertorium,  25.)  states,  that  the  order  of  making  a  bishop  con*   The  order  of 

arts  chiefly  in  eight  things,  viz.: — 1.  Nomination;  2.  Cong6  d'eslire;  3.   ";»king  a 
PI     .  -    «        1  -   ^      /.  .  ^   ^  ^   r^  .  bishop  consisU 

Aleetion ;  4.  Royal  assent ;  5.  Confirmation ;  6.  Creation ;  ?•  Consecration ;  chiefly  in  eight 

S.  hitaUation.    The  mode  in  which  a  Bishop  is  created,  is  as  follows :  —  the  things. 

Uop's  see  being  vacant,  the  dean  and  chapter  of  the  cathedral  give  notice 

tkreof  to  the  king,  humbly  requesting  his  majesty's  leave  to  choose  another ; 

tk  king  grants  his  congi  (Teslire  :  thereupon  the  dean  summons  a  chapter ; 

tkj  el^t  the  person  recommended  by  his  majesty's  letters;  that  election 

(after  a  first  or  second  modest  refusal)  being  accepted  by  the  party  elected, 

>  certified  to  the  king,  and  to  the  archbishop  of  the  province ;  thereupon  the 

bg  grants  his  royal  assent,  under  his  Great  Seal,  exhibited  to  the  archbishop, 

■itkeomnand  to  confirm  and  consecrate  the  party ;  upon  this  the  archbishop 

aiKribes  hiBjiiti  confimuUiOy  giving  commission,  under  his  archiepiscopal 

«ri^  to  his  Ticar-general  to  perform  all  the  acts  requisite  for  perfecting 

Ike  confirmation.     Hereupon  the  vicar-generol,  in  the  archbishop's  name, 

hnes  a  citation,  summoning  all  opposers  of  the  election  to  make  their 

^pearance  at  a  certain  time  and  place,  then  and  there  to  offer  their 

•bjeetions,  if  they  have  any.  (2)     This  is  done,  by  an  officer  of  the  Court 

«f  Aicbes  (usually  at  Bow  Church,  London,)  by  proclamation  thrice,  and 

iSsiDg  the  citation   on   that  church-door;  and  an  authentic   certificate 

thereof  is  by  that  officer  returned  to  the  archbishop  and  vicar-general.    At 

the  time  and  place  aforesaid  the  proctor  for  the  dean  and  chapter  exhibits  the 

iiyal  assent  and  the  commission  of  the  archbishop  to  the  vicar-general,  who 

ifter  the  reading  thereof  accepts  the  same ;  then  the  proctor  exhibits  the 

|my  from  the  dean  and  chapter,  presents  the  elected  bishop,  returns  the 

MtifioD,  and  desires  that  the  opposers  may  be  thrice  publicly  called;  which 

fac^  and  their  contumacy  accused,  he  desires  that,  in  pcsnam  contumaciam 

ttebosiness  in  hand  may  proceed,  which  is  ordered  by  the  vicar-general, 

tt  a  schedule  by  him  read  and  subscribed.     Then  the  proctor  gives  in  a 

petition,  therein   deducing  the  whole  process  of  election  and 

» and  desires  a  time  may  be  assigned  him  to  prove  it,  which  the 

viev-general  admits  and  decrees.     After  this  the  proctor  a;rain  exhibits 

(n  fidt  41  Edir.  3.  5.  (b.)  6.  4G  l\d,  3.  fpoftt,  14S0.  in  not.),  hut  his  objections  were 

SL  P.  N.  B.  met.  S3  Edw.  3.  30.    Sobreim  overruled  becnuKc  they  were   not  niadv  i;i 

^  &*■■•  S  Rol.  101.      Godolphin**   He-  fine   fonn    of  law.      Vide   etiam    Rr^,  v. 

"■^ — '-      ,25.    Gnndom  ▼.  IahcoIh  {Bi$hop  Canterbury (j4rchbisfu>pnf),  MS.;Q.  Yl.  II. T. 


tf),  Hovd.  502.  1848.  p«»t,  1397.  ;  and  the  Bis^^  of  Man- 

it)  Hie  cuufiiiaation  of  Bishop  Mon«      cheticr'a  Cage,  MS.  Jan.  8.  1^48.  tiost,  14^«. 
^gv  m  l«sa  wu  o]>poMd  by  one]  Jones,      in  not. 
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Grant  of  the 
temporAliii(»* 


the  royal  assent,  with  the  elected  bbhop*9  assent*  and  the  afcroiiid 
ficate  to  the  arehbishop»  desiring  a  time  to  be  presently  ajtsigned  fbr  filial 
sentence,  which  the  vjcar*generdl  decrees.     Then  the  proctor  deaaraii  ll^ft 
all  opposers  may  again  be  thrice  publicly  called ;  which  donet 
appearing  or  opposing,  they  are  pronounced  contumacious^  and  a 
made  to  proceed  to  sentence,  by  a  schedule  read  and  subscriljed  by  the  vicar- 
gcuemL     Upon  this  the  bishop  takes  the  oath  of  supremacy,  simony,  and  of 
obedience  to  the  archbishop^  in  accordance  with  the  canons  of  the  chufcfc. 
Afler  tliis,  tJie   Dean  of  the  Ari-hes  reads  and  subfioribea  the 
Next  aller  the  contirmation,  follows  the  consecration  of  the  elected 
In  obedience  to  the  king's  mandate^  which  b  solemnly  done  by  tbe  arcb- 
bisbopt  with  the  assistance  of  two  other  bishops,  according  to  the  approved 
rites  and  cereuionicis  of  the  Church  of  England,  and  in  conformity  to  iJm 
manner  and  form  of  consecrating  bis^hops  prescribed  by  the  rule  laid  dowa 
in  the  fourth  council  of  Carthage,  about  the  year  ^^70,  generally  received 
in   all    the  provinces  of  the  Western   Church.     A   mandate    then  ijsiai 
fruni  the  archbi^^hop  to  the  archdeacon  of  his  province  to  install  the  bishop 
elected*  confirmed,  and  consecrated  ;  who,  (or  his  proxy,  which  is  u^uali) 
being  in  the  presence  of  a  public  notary  introduced  by  the  arcbdeiixi 
into  the   cathedral  church,   on  any  day  between  the  hours  of  nine  and 
eleven,  first  declarer  his  assent  to  the   king's  supremacy*  &c     Then  tbe 
archdeacon,  with  the  canons*  &c.  having  accompanied  the  bbhop  to  II0 
quiiT,  and  placed  him  in  the  episcopal  scat,  pronounces  as  follows,  rh. 
**  Ego   authoritatc    nixhi  conimissa  induco  et    inthronizo    reveTcndom 
Christo  j)atrcm,  DomiDum  J.  S.  Episcopum  ;  et  Dominus  cuModial 
iutroitum  et  exituni  ex  hoc  nunc  et  in  sfficulum,"  dc.     Then,  after  tfce 
Divine  service  proper  for  the  occasion,  the  bishop  being  conducted  ills 
the  chapter- house,  and  there  placed  on  a  high  seat,  the  archdeacoa  and  al 
tbe  prebends,  &c,  of  tlie  church  acknowledge  canonical  obedience  to  bins  wd 
the  public  notary,  by  the  archdeacon's  command,  records  the  whole  IMIM 
in  an  instrument  to  remain  as  authentic  to  posterity.     After  whieii,  llii 
bishop  is  introduced  into  the  kings  presence,  to  do  his  homage  ftir  Hi 
teniporalitics  or  barony,  by  kneeling  down,  and  putting  his  hands  betmtfl 
the  hands  of  the  king,  sitting  in  his  chair  of  state,  and  by  taking  m 
oath  to  be  true  and  faithful  to  his  majesty,  and  that  he  holds  hia  ti 
lities  of  hinu  (1) 

Tlie  fees  of  the  whole  process,  are  said  to  amount  to  about  600Lt 
the  first-fruits  must  also  be  compounded  for  and  paid.  stat.  I  Heo*  7«  C* 


IV     IW 

mam 


(1 )  The  following  ordinance^  for  the  com- 
municaUoti  of  which,  I  am  indifbtc-^l  to  my 
friciwi  the  llvv-  CIibtIm  O' Donovan,  Roman 
CatboUe  Rector  uf  Rathrormac,  will  show 
the  mode  in  which  Roman  Catholic  BUhopft 
«r«  vlectcd  in  Ircifmd  at  tJie  present  day :  — 

DfCitTA  Sjicm^  CoyoscaATioKu  nc  Pso* 
FACAirnA  FiD«  ri*CA  Modum  Cohhkh- 
iiAwoi  Pii»jnmaov  QUi  At»  EnMcoTAxvu 

IH  HtBKSXtA  moMoveAirruiu 

|Wr<(jffmo  Pair*  ac  Domino  watiro  Leomi 
P.  P.  XIL 

BcwtifliiRie  ^t^* 
CoKtTAKt  atque   ^*«?*  wHcitudo,  quam 
ryuctij  rttK^eik  V^mI"  "P*«*  *»*°*  ^^^ 


cIcsijE  Hibrrniff  m  xanctii  et 
Anteocfsoribwi  tn^  »iK4jeaautitw»  &  J 
quibua    Dfmr  J     js    Chrwlii^ 

\W  Tivi,  iinr  IP  terrmmfii 

regcndos  coniiMi^im,  »wi>i» 
in  Christ!  filita,  Archicpitegfjs  d  ] 
It  ibcrniir,  pignus  amplitatmuai  1  ~ 
ditat  vigilis  ilHuA  cunt,  qua  S« 
cuncta  negotia  noatra  reapicit  atqua  t 
Ammo  autetn  nobucutit  raliLmilwii  | 
niM  cximiaa  dotea  •  Syprtam  K« 
Sponac  lUK  dcteetir  in  iK^f iiiiB 
'Xmk  colUtea,  tapientMoi  ISkm 
ct  ferv  divinam  cooaitiii  taja  i 
cf^rcigUm  illnm  prudfi 
Cbriitiaai  EcclefUnm  1 
fccus  ac  ti  uciice  com 
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By  8tat  1  Gea  L  st  2.  c.  13.  and  stat  9  Geo.  2.  c.  26.  a  bishop  must,  Elzctiost  or 
within  six  months  after  bis  admission,  take  the  oaths  of  allegiance,  su- 


imprifliig  autem  sedula  mentc  repu- 
Uatibastquot  qiumtisque  beneficiis  KcclesiM 
IlibemuB  jam  inde  ab  inccepco  Pontificatu 
cvBDlaiti,  non  aalum  admiratione,  memoi  i»- 
^iw  animi  teisibus  perfuadimur  erfia  Sanc- 
titMrm  Tuam,  Tcrum  Deo  omnium  bonorum 
hrgitori  jn^tias  quam  maiimas  pectorc  ab 
■K>  raftriicaa,  qui  Sanctitatl  Tus  i&tam 
iafndmt  mentem  ad  propriiim  ip&ius  glo* 
riain  rvdmidantem,  salubcmmamqiic  Clvro 
Popaloquc  Hiberno,  quibus  jure  quam  Op- 
timo ia  Domino  gloriari  licet,  iiedi?  Ap  s- 
loiioeobicTTantiiumos,  atque  versaviueque 
idri  tnMivimoa,  semper  extisisse. 

Qiw  enn  ita  sint,  'Beatts&ame  Pater,  ne- 
ccaitatuaa  nostrarum  mcmores,  ac  bonitati 
tnc  expert*  coafi«i,  Totis  humillimiit  sup- 
pticanms,  at  dignc<ur  Sonctitas  Tua  ani- 
Dum  a  vertere  aid  gravia  incommoHa,  Sedi 
.^pMtolicv  jam  bene  nota,  quK  in  Hibemia 
cMseonlur  ex  defectu  ciOusdam  fixee  ac  dc- 
tvniiiatv  fornMc,  juxta  quam,  sedu  allqua 
^aeaatei  digni  habiti  qui  ad  Episcoiialem 
dignitatem  promovcaotur,  Apu&tolicae  Sedi 
coauncodareotur 

Ad  quem  fincra,  omni  qua  par  ed  reve- 
rentia  liccat  NobU  Archiepincopis  ct  Kpi- 
wopu  Ilibemiat.  frequent!  ordine  apud  Dub- 
Unum  IVidie  Nonas  Februarii  cimvocatis, 
ad  Sanctstatcm  Tuam  referre  quop  nobis 
naimi  consensu  circa  if4ud  caput  discip- 
liaa  Qtilimiiiia.  Igitur  Sede  aliqua  £pi- 
■opali,  ftive  per  antistitis  obitum,  trnns'a- 
Oanem,  aliamve  ob  cauK.ira  in  posterum 
viADte.  Mcarius  juxta  fonnam  a  sacrin 
canonibua  pnr%criptam  constituatur,  qui 
Diaeesi  viduat*.  durante  vacationc  pranit. 
Mctrapolitanus  Provinciae  ubi  vacatio  con- 
umulatque  de  vacationc  ct  Vicarii 
certior  (actus  fucrit,  liteiis  man- 
I  \leario  cdicet,  ut  in  diem  vigt^i. 
■m  a  dato  cdieto  in  imum  convocet  omnis 
Tn^juscompvUt  Summo  PontiHci  com- 
^ndandi  tres  dignoa  Ecclesiastic!  or(iini« 
*>oi  qaorum  unus  a  Summo  Ponttficc 
^Xacesi  vaeanti  praeficervtur.  Quos  au- 
ta  wfTragii  jure  gaudere  volumus  formam- 
1*  in  convorando  convontu  scrvandam, 
*^(aR|«e  post  convocationem  rcg'.'ndi, 
■^wnte  ordine  expuD<*mu«. 

Qpi  in  Hibemia  nuncupantur  Parochi, 
■iUbcc*  clerici  ad  ordinem  Sacerdotaleiu 
xnsuraium  immancs,  Quique  Pa- 
m  Paroehiarum  unitarum  actuali  ct 
poswa«iuDO  guadeant,  hi  soli  ad 
eonvoeandi  sunt.  Vicarius,  edicto 
klitani  accrpto,  intra  octo  dies  sin- 
Pnabjtcrtn  supra  designator  literis 
'  >  admooebit,  ut  loco  quodam  oppor- 
lem  monitionc  nominatim  ex- 
laint,  die  in  edicto  Metropoli- 
^■i  autatov  ad  tractandum  de  negotio 
AUhi  dcarripto.  Metropolitanus  ipse,  vei 
■Hi  cfS  sufln^ancis  ^us  Episcopis  ab  ipso 
driil^Maa,  comitiis  prKsidebit,  et  nulla 
pnnaa  ct  tOTalida  habcnda  sunt  ibidem  acta 
ft  statutJi,  Doo  senrata  forma  supia  deiinita. 


sive  in  convocando,  sive  in  moderando  eon- 
veiitu. 

Parochis,  die  et  loco  statutis,  lAne  in 
unu'n  congregatis,  Missa  Solemnisde  Spiritu 
8ancto  celtfbretur.  MisKaf]uc  6nita  Praises 
super  sedile  in  medio  Ecclcsias  ascendet, 
omtiibusquc  quorum  nihil  interest,  exire 
jussis,  foribus<|ue  Ecclesic  clausis  Vi- 
carius,  cat'ilogum  nominum  omnium  Pa- 
rochorum  Dia-ccsis  vacant  is  Prieside  tradet, 
qui  eorundem  nomina,  clara  ac  distincta 
voce,  a  Secretario  suo  recitari  mandal)it,  et 
unicuique  Parocho,  poatquam  nomini  re- 
sponderit,  sedem  propiiam  assignabit  Si 
unus  aut  plurcs  Pnrochi  absint,  Praeses  a 
Vicario  probationem  exquiret,  aLsentibus 
sine  fraudcrevera  edictum  fuisse,et  tali  pro- 
batione  admissa,  absentia  cujusvis  numeri, 
modo  quarta  pat^  totius  Parochorum  numeri 
adsit,  nihil  ob&tabit  quominus  rata  et  valida 
sint  qua?  in  comitiis  gerantur,  Parochis, 
qui  Vicarii  monitioni  sive  propter  adversam 
'valetudinem,  aliamvc  ob  causamparere  non 
valeant,  liberum  erit  suffragia  sua,  propria 
ipsoiuui  manu  scripta,  involucro  sigillato 
inclusa,  et  extrinsccus  ad  Presidem  dirccta, 
cuivis  alii  Parocho  ejasdem  Dioecesis  con* 
fidere,  et  suffragio  sic  tradito  et  probato, 
cadem  inerit  vis  ac  si  Parochus  ipse  pne- 
sens  adessGt  -  modo  litcrc  certificatores  de 
advcisa  ejus  valetudineadunbus  artis  medi- 
cinae  peritis  sul)scripta  ad  Prantidtm  trans- 
uiittanlur.  I nsuper  Parochus  iste,priusquam 
suflTragium  modo  supra  descripto  ferat,  ean- 
dem  dcclarationeni  eniittet,  quam  ca>teri8 
P  rochis  inter  comitia  emictere  coram 
Pracside  incumbet.  cjusquc  declarationis 
coram  duohus  Parochis  eniissae  probutio,  in 
medium  profLfciida  coram  Preside,  ante- 
qiiam  suffVagium  admittatur. 

Comitiis  ita  compositis.  ac  Praraide  trac- 
tanda  pruponcnte.  duo  Scrutatores  juxta  con* 
rueta^  canonum  formas  eligantur,  dcinde 
suH rag.! tores  ad  Urnam  supra  mensam  posi- 
tam,  singuli  accedent,  ct  clara  alta(|ue  voce, 
tactis  simul  nianu  pectoribus  coram  Deo, 
pro  se  qui^que,  aflirment,  se  neque  gratia 
neque  fivore  inductos,  ei  suffragaturos  quem 
dignivsinmm,  digniorem,  airt  (lignum,  pro 
divcr>is  candidntorum  meritis  judicent,  qui 
Dicccesi  vacanti  pnrficcretur ;  postea  suflira- 
gio  in  Urnam  immisso,  singuli  ad  propriam 
sedeni  recedent 

Tres  suffragiorum  series,  totideinque 
Kcrutiuia  institui  volumus,  sufFragatoribus 
unum  tantum  nomen  singulis  vicibus  in 
Urnam  mittentibus ;  nempe  prima  vice 
unusquisque  sutfragabliur  co  quem  dignis- 
simum  judicet,  et  nomen  iilius  qui,  facto 
scrutnio,  majorem  suffragiorum  numcrum, 
ultra  medictiitcm  reportarit,  clara  altaque 
voce  a  scrutatoribus  ad  Prarsidcm,  ct  a 
Pra>side  ad  conventum,  renuntiandum  est. 
Secunda  vice,  unusquisque  sutfragabitur  ei 
quem  digniorem,  et  tertia  vice,  suffragio- 
rum ct  quem  dignum  judicet ;  eadcmquc 
forma   rcHpectu    numeri    suffragiorum,    et 
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premacy,  and  abjuration  in  one  of  the  courts  at  Westminster,  or  at  a  quarter- 
sessions  of  the  peace. 


nomina  declarandi,  servanda  est  qua?  prima 
▼ice  servata  est 

Quibus   peractis,    et   nominibus  eorum, 
qui  in  quaque  serie  miyorem  sufiragiorum 
numerum    ultra     medietatem     obtinuerint 
cognitis  et  publicatis,  Praeses  narrationcm 
authenticam    in    scriptis    redactam    parari 
coram  comitiis,  ejusdemque  duo  exemplaria 
a   scipso  et   Sccretario  atque  Scrutatoribus 
sulMtignanda,    exscribi    curabit.       £x  istis 
exemplaribus,  alterum   Vicario  tradendum, 
qui  idem  ad  Sedem  Apostolicam  transmittat, 
alterum  vero  Metropolitano,  cujus  munus 
erit  idem  ad  suffraganeos  ejus   Episcopos 
in  unum  congregatos  referre.     Qua?cumque 
jura,  privilegia,  ct  muncra  supra  recenscn- 
tur,    tanquam   Prausidi   convcntus  propria, 
eadem,  sede  Metropolitana  vacante,  seniori 
Provinci«    Sufiraganoo,    communicari    vo- 
lumus.    Kpiscopis   Provincis,  Sufiraganeo, 
in  unum  convocatis,  ct  narrationc  authentica 
supra   memorata  coram    ipsis    prolata,   de 
eadem  coram  Deo  judicium  sententiamque 
ferant.   Si   unanimi   consensu,   aut    majori 
sufiragiorum  numero,  approbaverint  a  I'a- 
rochis  commendatos,  eodemque  ordine,  quo 
in  «narratione  inseruntur  n»mina,  idem  pro- 
pria unius   cug usque   Episcopi,   necnon  et 
Prflpsidis     manu    subscriptum,    ct     sigillo 
munitum,  ad  Sedem  Apostolicam    Frsses 
transmittct.  Si  consensu  unanimi,  aut  ma- 
jori    sufiragiorum    numero,    commendatos 
quidcm  approbent,  sed  non  in  eodem  ordine 
istud  quoque  ad  Sanctam  Sedem  referent, 
ordine  nominum  ipsis  probato,  et  raotivis 
quibus  eorum  judicium  innititur,  simul  ex- 
positis.     Si  concordibus  animis,  vel  majori 
sufiragiorum  numero,  consenserint  unum  aut 
duos  ex  commenditis   parum   dignos    esse 
qui   ad   ordinem    Episcopalem    evehantur, 
summum    Pontificem    de   quaque   re   cer- 
tiorem  facicnt,  simulque  mcntem  exponent 
de  dotibus  alterius  commvndaii,  Si  tandem 
consensu  unanimi,  aut  majori  sufiragiorum 
numero,  judicaverint,  trcs  commendatos  pa- 
rum  dignos  esse  ex  quibus  unus  ad  Episco- 
patum  promovurctur,  Sunimum  PontiHcem 
de  suo   judicio  ccrtiorem  facient,    Ejusque 
Sanctitati  supplicabunt,  suffragatoribus  per 
Metropolitani    edictum    mandare,    ut   trcs 
alios  juxta  jam  descriptam  formam  de  novo 
commendarcnt.     Si  sufiragatores  animo  ob> 
stinato  pravuque,  eosdem  iterum  commen- 
dent,  Summus    Pontifex   accepta  relatione 
Episcoporum    Provincial  ut  supra,  pro  sua 
sapientia  Diocccsi  viduatxe  de  Pastore  pro- 
videbit.     Si  agalur  de  Episcopi  Coadjutore, 
cum  jure  successionis  cuivis  Episcopo  as* 
signando,  eadem  qua;  sede  vacante  commen- 
dandi  forma  servanda  est,  cauto  tamen  varia 
privilegia,  jura,  et  munera,  Mctropolitano 
nut  seniori  Episcopo  sufiraganeo  jam  attri- 
buta  ad  Archiepiscupum,  aut  Episcopum, 
cui  coadjutor  assignandus  est,  unice  perti- 
nere,  illaeso  tamen  servato  jure  Metropo- 
litani,  quando  sufiraganei  ejus  Epi^ropi  ad 
ferendum  judicium  convencrint. 


Tandem  quicumque  Sedia  Apostolicv 
approbation!  coramendentur,  ciYea  sint  in- 
digines  Hibernian,  aerenissirao  Imperii  Brit- 
tanici  Regi  fideliute  incomipta  obstrictif 
mo:  um  integritate,  pietate,  doctrioa,  ccte- 
rlsque,  qus  Episcopum  decent  dotibus 
insigniti. 

Ha?c  sunt,  Beatissime  Pater,  que  fno 
meliore  in  posterum  regimine  Ecdesia- 
rum  nobis  licet  indignif,  commis8aram»  ad 
Sanctitatem  Tuam  humiyime  referre  mune* 
ris  nostri  esse  duximus. 

Apostolica  benedictione  flexis  genibos 
implorata,  Deum  O.  M.  precamur  ut  Sane* 
tiiatem  Tuam,  ad  Ecclesie  universalis  eom- 
modum,  diutissune  incolumen  servct  m 
sospitet. 

Beatitudinis  Tus, 

Observantissimi  atque  AmanUsumi  FiliL 

Datum  Dublinii,  die  17  Februarii  An.l8S9. 

Nomine  totius  Prssulum  Coetus  ro- 

gati  subscribimur. 

+  Patricius,  Archiepitcoput  jinmtetmmt, 

+  Danikl,  ArchiepiacapuB  DmUiuientit, 

+  KoREETUs,  Archiepueopma  CasMiiemMU, 

Illustrissime  ac  Rcverendissime  Domine^ 

SSmo.  nostroPioP.P.VIII.  gntissiiM 
fucrant  litene  die  17  Februarii,  Amplttv- 
dinis  TuK  et  reliquorum  Archiepiseo- 
porum  ac  Episcoporum  HibemisB  DomiMb 
Dublino  scripts,  de  methodo  quam  tOh 
dendam  esse  censulstis  in  commmdandEt 
Sedi  Apostolicseiis  quibus  aliquis  Hibemia 
Episcopatus  confercndus  sit  Sanctitas  Soi 
enim  acceptat  eas  literas  tanquam  novum 
-perspicuumque  argumentum  illius  stodn 
singularis  quo  pra»Utis  ea  omnia  diligcirtcr 
procurandi  quae  ad  Religionia  Catbolka 
incrementum  et  honorem  spectare  possnnt 
Laudavit  autem  pnecipue  Sapientiam  vis- 
tram,  qui  intelligentes  quam  grave  sit  DS- 
gotium  electionis  Episcoporum,  ct  quanta- 
pere  cum  Ecclesia?  utilitate  co^junctum,  et 
rite  sancteque  absolvaiur,  vestram  curam  ce 
praracrtim  convertendam  arbitrad  catisi  at 
method  us  ejusmodi  in  ea  re  servaada 
sUtueretur,  qui  fieret  ut  Sedes  Apostoliea 
certissimam  habere  notitiam  posset  merito-' 
rum  eorum  sacerdotum,  pro  quibus  eon* 
mendationes  afleruntur,  uc  ad  aliqucm  Hi- 
bernias   Episcopatum  eligantur. 

Amplissimis  quoque  laudibus»  vestram  « 
de  re  solicitudinem.  Sacra  Congregatio  pio- 
sequuta  est,  quae  memoratas  vestraa  liteiasia 
General  i  Conventu,  die  prima  Junii  habilob 
perpendit,  una  cum  supplici  libeilo  sb 
R.  P.  D.  Oliverio  Kelly,  ArchiepisoopoToa- 
mensi  die  4  Maii  allato,  quibus  ^ 
nomine  exponebat  methodumde  convo 
Conventibus  Capitulorum  ad 
tiones  eas  faciendas,  si  aliamethodus  qu»  in 
Uteris  die  17  Februarii  conventibus  Saent 
Congregationi  non  placuisset. 


1  Bishops  appoikted  under  Stat.  6  &-  7  Vict,  c.  62.,  in  consequence 
or  THK  Incakacity  of  any  Arcubishop  or  Bishop. 

StaL  6  5r  7  Vict,  c- 62.  ss,  1.^  11.,  anil  13.,  to  make    provbion    for   Ihe 
of  the  functioHi*  of  any   bishop  or  arelibiuhop  who  shall  be 


Ampliiudini  Tue»  et  per  tc  C9- 
vtikpiaeopis  atque  EpiscopLi  Hiber* 
dum  hxbeo.  Sac  ram  Congrega- 
►  «xpedire  tnethodum  AlUjuam 
B«tBtiiere,quan]  scqui  oportciit  in  com* 
Om  qui  ad  aliquem  H^tiemiii* 
I  digi  debtrant ;  Aliquibus  vera 
modificatioaibus  probaret  metiio- 
imA  t  *obi»  receiWitu  «uperius  Uteris  pr(K 
pttMu ;  Km  autem  niodificationes  sunt 
f«  leqtiutitiir.  1^  Ubi  adcjt  Cjipituliimt 
wumttnlo  cum  Parochii  ctlam  CanoiiieL 
T.  [a  docuoiento  ad  SancUm  Sedem  tran<>^ 
,  nihil  inveniattir  quod  elect iiun«m« 
mioticfmi  pottulatioacm  «umat,  &ed 
e  ei>RiCQCti>dattonen].  ;!'*.  Ineoomit- 
rirUtio  ae  mentto  trium  scrytin-io- 
fittBv  tiruti  «t  juduium  de  digniK&iinu,  dig* 
tmu  lie  (iigxko^  *cd  taotum  nequiiiita  pro- 
Inaisr  «e  lovita  iiogulorum.  4*^.  Ilujuv 
tto^  mttma  doeutmenttim  sit  in  forma  aup- 


Bl&IIOfS    Al*- 

Stat,  6  &  7 
Vict.  c.  62.  iw 
cosariiUESClt 
or  THK  Inca- 

PACITV    or    ANT 
A  HCH  BISHOP  OH 

Bis  nor. 


I  doeutmenttim 

fimm  libelli*  ita  concept!,  ut  iivde  patL'^t 
onriaiB  la  SaocUtn  Sedem  intl-ri  oUliga- 
tin«ni  eUj^vodi  unum  ex  commendHtis. 
i*.  DHUqac  ««mel  pv^ncia  Comiiicndatione 
^  PpiMmpI  judicttTerinl  Ucs  illos  commen- 
little  mmjQ»  digiKiA  cvie  quorum  unus  ad 
i  profnovealur,  tunc,  quin  dctur 
locus  suiomm  Pon- 
tifet  pvQ  tns  iapientia,  viduats  Ecclesis 
^lotidtal,  lime  sunt  qu«  in  expoftita  a 
vvbii  BVrthotlo  Sacra  Congregatio  iniitanda 
KtHBit,  aiqiMs  his  ita  potihi«  ipsa  probavii. 
VtfoB  codcia  tempore  Sacra  Congregatio 
Wmfit  ialvani  temper  atque  illjcsani  ma* 
ftst  dpbrre  Apaatollcjr  Scdis  libertatem 
h  •figipmlia  Kpiacopis,  ita  ut  commenda- 
l  taotum  ct  cognitionem  Sacr^; 
vjLtUjnL   niimquani  lamcn   obligati- 

Attrp.  i  Lj«  dillgentis  et  summic  ta 

it  P9i)hua  fcijos  gcrendif  peritijc  erit  iia 
Hi  qtur    Sacra  Congregatio    immu- 
i  warn  arhtiraia  est,  in  methodi  a  Sacra 
I  probatje  etpositione  ziccurate 

r  Deum  ioterea,  ut  te  eai^erosque 
toot  Archiepiflcopos  et  Epi^upos 
'"^  «f»lime  meri  tos,  diu  lOfpitem  ac 

Et. 

€1    ^dlb.    Seers  Congreg,    de 
JVl^  Fid«,  SO  JumL»  lb*J9. 
lioia  Tu» 
L  paratiadmus, 
HD,  11*  Cmtd  CarpaiXAai,  Prafrctut, 
C.  CasthacamIp  Svcretarius, 

^  F.  Ill  PAimicio  Ccans* 

ArmacaiMi. 
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DECRETLM  ______ 

sACaAt  coNcititGATiOhis  csNEftAUM  DE  rao-    CoiniTiiision  of 
PAOAT^nA  riDE,  uabttjK  die  raXMA  JUmi,    inquiry. 
ANNU  1829, 

Cum  ad  gravifiHimtim  Electionis  Hil>eriuaj 
EpiHCopurum  Dcgotium  rit€  Bancteque  ab- 
solvendum,  certain  aliquam  methodum  ubi- 
que  in  eo  regno  servo  n dam  statue  re  in 
priini&  oppottunum  esse  Sacra  CangrLi^ntio 
intelkxerit,  qua  lieret,  ut  Sedei  Apostulica 
L'!£plurataim  nolitiiim  babt-re  po&<iit  mcri. 
torum  Sacerdtjtum,  pro  qiiibus  eomraenda* 
tiones  afler^iilurt  ut  jid  alicjuem  Hibernue 
Episeopatum  ekganiiir,  eadcm  Saera  Con* 
gregatio.  po^tquam  diu  mullumque  de  t^a 
re  deHnienda  cogitaret*  in  gi.<neralt  tandem 
conventu  die  prima  Junii,  Anno  l!i(29,  re- 
fertMite  Eminentiasimo  ct  Reveretidissimo 
D.  D.  JJauro  S.  R.  E.  Cardiuali  Cappel- 
lari.  Sacra-  Congregation i$;  Pra?fecto,  ceni^uit 
ac  decievii,  meiboduni  in  tuto  regno  Hi- 
bemiie  super  ea  re  servandam  in  postcrum 
esse  dcbere  earn,  quK  hie  de^cribitor. 

Sede  aliqiia  Kpi-scopali,  ••ive  \y\it  Antistitis 
obitum,  tranftlationernf  aliamve  obcausam  in 
posterum  vacante,  Vieariuv,  juicta  furmaiti  a 
sacriii  canonibos  prsrscriptam,  constitiiatur, 
qui  diocce^i  I'iduatje,  durante  vacatione.,  pr«- 
esset.  Metropolitan  us  ProviiicJie»  nbi  va- 
catio  contigerit,  sirnul  atque  de  vaeatione  et 
Vicarii  electlunc  certior  Tactus  fuerit,  Hleris 
maiidatoriis  Vicnrio  edicat,  nt  in  diem  vige- 
&iniura  a  dato  edietOj  in  unum  convoeet 
omiies  ad  quos  pertinebit,  qui  Mimmo  Pon- 
tiAct  com  men  dare  trea  dignos  ecelesiHstici 
ordinis  virus,  quorum  unus  a  sum  mo  Poii- 
tifici  Dia?cesi  vacauti  pra-ficietur.  Qui  *;int 
ii  qui  convocari  debent,  quie  forma  in  con- 
vocando  et  regendo  conventtim  servanda  tit, 
habctur  ex  ^queiite  eipo»ilionc. 

Qui  in  Ilibernia  nunetjpautur  Parocbis, 
scilicet  CU*rici  ad  ordinem  SarerdotaJem 
erecti,  eensurum  immunejt^  qyi  Parmbia? 
sen  parochiarum  unitrirum,  actuali  nc  paci- 
fiea  po?.se!isiotie  gaudejtnt,  ad  eomitia  con- 
vocaiidi  sunt,  ubi  vero  adc»t  eapitulum  con- 
voeabuntur  cum  Paroebi*  etiam  Canonici, 
\1cariiiH  edicio  MetropoUiani  acccpto  oeto 
dies,  singulos  Pre^byieros  supra  desi- 
gnates litfris  scripiis  ndraonebit,  ut  lfx?o 
quodam  opportuiio,  in  cadam  moniiione  no- 
ininatitii  cKprimcndo  adfiint,  die  in  edicto 
Metropolitini  statulo,  ad  trnetandum  de  ne- 
gotio  ibidem  descriplo,  Metropolitanufi  ipse 
¥el  uuiis  de  SuflVaganeis  i-ju*  Epj!»copis  ab 
ipso  delegatus,  eontitiis  pr*esi<lebit,  pt  nulla 
proisua,  et  in  valid  a  b  abend  a  sunt  ibidem 
acta  et  statu  to,  nun  servata  forma  supra  de^ 
finita,  &ive  in  convocando,  »ive  in  moderando 
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incapable  of  tluly  exercising  Ihem  in  person,  empowers  anr  arHil 
England  or  Ireland,  having  reason  to   believe  that  any  bi:»bop  uf  U 


convcntu  ParocliU  c«tm*que  dc  qiiibu« 
9iU|ir4  tfie  el  loco  relel>raiur.  MiK!Uii]iic 
liiiitj&,  Prae$e«ftupersedileiii  nivilio  Ecd«»i« 
auieemlit,  omiiiUusquts  quorum  nihil  intermit, 
««iri'ju\ii«.  fbritiiu»t|ue  Kcc1e*»ia»  cIrusis,  Vicii^ 
riof  mtntoguin  nominum  omnium  PMmelio- 
rutn  ct  Cditonicorum^  n  atlsit  il)i  Cnpltulum, 
Dictcctit  vikCiimi«  Priwidi  tradcfi  qui  co- 
rundum numina  clara  ac  di>iiincla  voce  a 
Seeret^rlo  suo  rccitari  mandabit,  et  unicui- 
que  eoruni,  pos^quiitn  nomini  respondent, 
xdern  propriam  assi^naliit,  Si  units  nut 
ptu«  Poroelii  aLwint,  Pra^Mj^  a  Vtcario  pio- 
bationcfn  cxquiret,  ab^-ntibu^  sine  fraud e 
cdictuin  fuit^,  ct  uW  protjatione  admisMr 
abMentsit  cttJusvlM  nuuit-ri,  modo  quarta  pan 
totiu*  P»rochr>nim  numcrt  ad*it  nihil  ob- 
itabit  quomiiiuft  rmU  et  Vftlida  sint*  qiia>  in 
CO  I  nil  its  gtrantur.  Idem  terv^ndiitm  erit 
circa  C^inoni^orum  numcrum  iii  Dia?ce^i  in 
qua  Cnputullum  adctU  Parochis  ac  Cnno- 
niciA,  qui  Vlcarii  muaitioni  iivc  propter  ad- 
Tcr««ni  valt'tudinfin,  alianive  ob  c;iu<>ain 
psrerc  non  valeanr^  bbcrum  erit  sufl'ngia 
SUA  propria  ipwrum  manu  Si'Tipta^iiivotucro 
«igillato  inc1usa,et  eitrin»ecu^  ad  PrK^idtm 
dirceta*  cuivU  alio  Parocho  tvl  Cunonica 
cju%dern  Diocetiscotitid^ic;  ct  <^ufri'n^io  %ic 
hiibtto  i^t  prohato  CiidiL-m  incrtt  vh  tkc  u  Va* 
rucliun  Jiut  Canonicu^  ip^c  pric->«n9  ade^&ci, 
nicxlo  lifcric  cjcnifiratoriro  dc  advcrta  ejus 
v»litudine,  a  duobu^  nrris  medicine-  pentis 
subscripts,  ad  pr^dein  tranf^mittantur.  In- 
Rupcr  Pnrochu^  istc  vel  Canonicu«  priusqunm 
autlr.ijlfium  modn  tupra  dt'^criptt*  rfnil.  tran- 
dem  decrlaratiunem  cfiiittct,  quam  cctiri  I*a- 
rochi  ac  Canonici  inter  comitia  cnii!M.Tiint 
debtfbunt ;  ijuft  que  declaralionis  coram 
duobuA  Parochis  vel  Canumci^i  eml«»a?  pro* 
balio»  in  nicdtum  erit  profcrenda  coTKiin 
Pnp^idci  antef]uam  fiutTrugium  adinitta- 
tur,  Comitiii  ita  oompoMti*.  ac  Prarside 
tract^nda  proponentc,  duu  Scrutatores  jux* 
ta  con^uctaa  canonum  format  cligautur 
lye'm  SufTragiitores,  lacti*  ftimul  lUJinu  pec* 
toribus  coram  Deo  pro  se  quit^qutsaffirment. 
«e  neque  jtr^id  ncquc  favori  inductor  ei  9«nf- 
fragaturo*  qucm  dig^num  judiccntt  qui  dia?<. 
reai  V9canti  prwHctatur.  Pustea  sulfragio 
in  urnam  immisso  fringuli  ad  proprtam 
•edcm  rccedcut. 

Hh  p^ractia.  claraaltaque  voce  a  Scruta- 
loribtti  ad  Prs^idem,  et  a  Praf^ido  ad  con- 
vent um,  rcnuntianda  sunt  nonitna  trium 
tcrrum  Sacerdatum,  in  quo&  m^jor  Suffra* 
giorum  riufnerun  convenerit.  Tunc  Pncscs 
narration  cm  authcnticam  in  script  i8  redac- 
tam.  parari  coram  comitils  ejuwlcinque  duo 
etetnpiaria  a  w  tp«5  et  »ecretario»  atque 
Scrutntoribu*  substf^namia  exfcrilii  eurabit. 
El  Uti*  eicmpliirihu*  nUvrum  Vicario  ira- 
drndum,  qui  idem  ad  tSedcm  AfKMtolicnm 
tran^mittat;  allcrum  w^to  ad  Mciroptilila- 
nnm,  citju«i  mtinus  cnt  idem  jn\  Sulfra^* 
nc4>«  fuiH  cpiseopos  m  unum  cong^cgafos 
rvfcrre.  Qu*cuniquc  jura,  priirtlc^fitt,  et 
munera  •upm  rccmientur  tanqitam  Prartidi 


conventut  proprb,  eadem,  leiie  M^ 
Mna  v»cantc,  Senitiri  Pn>tbkCi«  Su^ 
ctjminunicari  rolumut,  ' 

EpiKopis  Provtuci«»  Pr««id«  M 
litano,  aut  ip«iuft  ddcctu  Setttori  Fl 
SufTragiUieo  in  unum  ningreg;aii«,  d 
tione  autbentica  »upra  nienwiratji- 
ip^if  prol  *ta,  de  eadem  cormm  l>cu  J| 
sententtamqui;  fercnt,  PncAea*  Ep<^ 
Su^ragancontm  •>cntenttam«  de  ttwenli 
Sacvrdutum.  q^ii  Scdi  Apo%<olicv  ft 
datitur,  confif^natam,  untui«uj|uM|i 
scopi  et  Prirsidli^  manu  lubocriptam* 
que  munitam.  afl  Sedcm  Apo«tulii 
iniitet.  Semul  peracta  conn 
Eplscopi  judica?erint  trrt  UUi 
to!^  mtnui  di^us  cs\c  qtionini  ttawi^ 
scopatum  promoveatur,  tunc  faii( 
novft  commendation!  bjcua,  SfUMni 
tifex  pro  sua  sapitntta,  vidoat^  Jl 
piovidebiL  ] 

Si  agntur  de  Kpif»copo  CiMutjuKtf 
jure  successioin&,  cuiTt<«  Eplvopo  ami 
eadem  qii^e,  wdc  vacante,  coaiDicBlW 
ma  servanda  est*  ^uto  tamefi  rmrk 
legia,  jura*  et  munera  Metropoliii^ 
Strnion  Kpliscopo  Suflrag«neo  jaioaiH 
ad  Arcbiepi&copum,  aut  Kpiseojpd 
Coadjutur  af^igaandu«  e»L  uoice  pfl 
i!JjeM>  titnen  «ervuto  jure  Metro^ 
quondo  SuflVaganei  ejui  Epi«copt  adl 
dum  Suffr^igium  ennveiK-rint,  % 
quicumque  Sedis  Apcr^toHcJe  mpft4 
coinmiMidantur,  civet  %int  indijisinif 
nijp,  Servntssirno  Iniperii  BritaBfilij 
(itK'Utatc  incorrupta  ob^trtctt*  mqrn 
gritatc  ptctate^  doctrina.  ctftcriin 
EpiAcopum  decent,  dutibu*  iniigQillL 

Hare  !iunt  quie  In  commeitdiM 
ApiMtolicw  Sacerdoiibttt  |»n»  Epimi 
Hibernic  elcctione,  Sacm  Coompil 
vanda  prar^KpstC  £a  vera  M 
nignificart  omnibus  irotutt,  so  docvad 
bac  re  pfHr^ctantibus  ad  Saie«is| 
tranfmittendU.  nihil  infcficri  ditin 
electionem,  postubtionern.  mitntad 
innuat,  led  timplicem  c> 
memorata  przeierea  docuir 
juttit,  iii  forma  supplici^  liUiii  iu  &M 
ut  inde  pateat  nuLlam  in  Hanctafll  I 
infcrri  obligntioneiu  cligendi  tinoad 
niendati^ 

DeeUravit    deniqiie  Sacta    CoMp 

silvam  semper  atque  tltaaMm  mam 

Sedia    Apo«toUcii!    libertatrtn    ia 

Epi^opift,    ita  ut   cotnmendaliaac^ 

tintum  et  cognitionem  Sacri 

nuiiquiim  tauien  obti^tinncixi  UtH 

Datum  Hnmm  ei  .-Edjbua 

t'un^ref»*t,,  die  7  l>irl»,  I 

D.  M.  Caan,  CartiLaai.  Hi 

C.  CairaacAKt,  Stfentmtim    . 

lUustrissime  ac  ReverendlvuiBe  Da^ 

lxtTt«i  8«cra  Con|rtv^9tioo« 
ut  ccrtam  met  hod  um   in 
tervandam  diacemerit  etna 


xa  Con|rtv^9tioo«  4iii 
todum  in  Mi^m»  1]| 
merit  etna  itm4flil 


iteesblmspaU^)  bj-  reason  of  mental  inliFmity,  of  duly  performing  hia  epis- 

^Bpil  fiitietioii«,  to  give  a  notice  under  his  liand  tu  sucli  bibljfip,  thatunlciis 

^^hliitii  fouKeen  duy9  from  the  fervice  thereof  (which  must  be  by  leaving  a 

fopf  of  the  notice  with  the   bishop  or  bis  secretary),  satisfactory  eaui^e  to 

the  c<mtr»ry  be  shown  by  or  on  behalf  of  such  bUhop,  the  archbishop  will 

UMW  a  ccMntiii^ion  to  inquire  into  the  .state  of  the  mental  capacity  of  the 

tblop«  and  if,  within  fourteen  days  from  the  service  of  such  notice*  cansc  to 

tbacontnry  be  not  shown  lothe  satisfaciion  of  thearchbishop«  he  may  is?^ae 

%wmmimon  to  three  persotis,  being    members  of  the   united   Church   of 

I  and  Ireland,  one  of  whom  shall  be  his  vicar-general,  aijd  auolhi^r 

'Qftlte  bt»bops  oi  th<!  province,  to  inquire  into  the  facts  of  the  cai^e: 

Itf  it  appear  to  the  archbishop,  on  the  report  of  the  cammij^sitjners,  that 

bi»hap  is  so   incapable,  the  archbi^^hop    may,  after   the   expiration    of 

tvfwty-ei!* lit  days  from  the  filing  of  the  report  in  the  registry  of  the  diocese, 

request  for  remedy  thereof  to   the  Queen,  who    may,  thereupon,  by 

I  palent  under  the  great  teal,  appoint  one  of  the  bi>hij]is  uf  the  pro- 

(not   being  one  of  the  comn^issioners),  to  exercise  all  the  functions 

toil  powers  as  to  bi»th  the  temporalities  aud  the  spirituulittes  of  the  inea- 

fmhle  t^^hup;  and  the  bishop  so  appointed^  and  the  areljbishup,  may,  by  an 

1      ioitniment  in  writing  under  their  hands  and  seals,  jointly  commission  and 

L    l|rpoiiit  a  spiritual  person  to  assist  io  the  adniiiiisitra  ion  o^*  the  teinporalitifSy 

Hl>d  in  aitten  of  junsdiction,  of  the  see;  to  which   person  the  Queen  may 

BuMgo  a  yearly  allowance,  not  exceeding  one  MXth  part  of  the  revenuei  of 

B  iebtibopnc^  to  be  defi-aycd  out  of  such  revenues. 

F     Bat  Uie  statute  (s.  13,)  provides  that  if,  upon  inquiry  had  on  the  petition 


Bi«;iiors  ap- 
pcjiKTTn  rynsii 
SrAT.  6  &  7 
Vict,  l:  62.,  I^ 

ttSNsrQUINLE 
or   THE    Is- 
CAT  A  CITY    OP 
ANV    AkCU- 
ttlSllOP    OK 


Stat.6&7Vii 
c.6±  s,  13., 
ollovi'ttrice  to 
I  ho  s|iLrllual 
person  ii(>- 
pointfti  to  per*! 
form  thtf  ipiS" 
copal  fuiiclioiM 
Provlsioii  ia 


Apntolie^-e  Secli,f)uanclo  agitur  tie 
■m  elettionr  'v\  t*o  to  turn  versniitm 
methodo  aceurste  t^ervata, 
ilka  Svdei  eiplomtadi  nutittum  liit* 
Wrt fop«t  mcritorum  sicertioturn  pro  <pn- 
^  aonnirimlstioneis  affiruaiiir.  QuJire 
^■n  Cffngra^tio  in  decrcto  quod  die  pri- 
^  /wMi  IH^,  ea  de  re  factum  fucrat 
4t  &  nOrtobris  ^ttsdcm  anni  promul* 
9^01  «4;^declairavit  mentem  Miam  eew  uC 
^mmmdMioat*  ill^  lumen  untum  ac  cog- 
<fci<MffT>  aibt  comparartrnt  circa  em  inier 
^*»  ApovToliea  Sedtrs  Cpiscopos  e«t  elee- 
Ibl  Vulali  quideiD  UicFCt.'Miium  Ckrum 
^BmA  mu^tm  ejirftdern  opiiiionem  circa  s^i* 
■  eomnwndaiidoiper  spcreta  uilfr^^ia 
Id  antcm  €a  untum  dp  caujua  fac* 
M  flanct«  Scdi  coii^taret  quiu^im 
ViCfdotei  iKtimationetn  obtinennt 
Ovi  IK««naai«  €f  Cate  tcf^timonium  rouse* 
]M«t^  «  quo  lAtelligi  po^sit  v<i^  apud 
ttlft^nvm  ^liETum  ad  Kpt^copatum  cotii<^e- 
fHaiaai  idaOM»  ccturri.  Hoc  vcro  uiiieo 
mMo  ieri  poc^  manifi'^tum  cU,  et 
imaidarti^  tapenu^  menuirati  contektus 
c  in  aiK»  tantum  ncrutinio  n^  per* 
*  ex  eoscnitifiio  cons tct  qui iiaeyi 
dotvs,  in  quos  major  s^uffragi' 
I  «oDvrtient. 
KjU  Sftffir  C^Migrvgationts  natitifftn  tin  per 
'  I  bi  alxquibua  HibeTTiin;  Di«ce%ibus 
itiltviaae  ut  tn  conventibus  qui  ha- 
ft CIcro    Diorcesaoo   ad   Mcerdoft^s 


Sanct/c  Sedi  commend  a  ndoa,  ex  qiiibtts  Ejii^ 
Scopus  abqtiis  cligntiir,  non  u>mm  sed  iili 
fiant;  iiUelligens  Siicra  Congre>^afio  liitic 
e venire  imjnm?  ut  non  tres  pr^rsiaiitiorc*  e« 
rtern,  seel  tinus  revem  cumiinicndetiir^  fltqtte 
ei  duo  alii  veluti  ad  ftsTTiuim  CimiCum  arijun* 
gantur^  merstis  omniiio  inft?riori^K  ;  cu[)ii*tti 
pra^trrea  e^idem  Saerri  Congrugjtio  iibique 
in  Hibernia  candem  methoduro  circa  ejtj»- 
madi  cum rrwndati ones  servan,  icrilvenrisirti 
judieavit  Amplitudiid  'J'uje  banc  cprstnlam 
Cirti-ris  Archiepiscopii  communk'aiidanif  ut 
in  Hiberniic  DKffccsilius  omnibus  conjitet 
unietiin  scrutinttiin  in  coavenlibus  Cleri 
peragt-ndum  ei*e  ad  tre^  sac*rdotc$  Sancta? 
Sedi  conimendandos  Hnttqtmm  iji^a  dtrve- 
niat  ad  Epi^-api  alicujus  HitHmiije  l)ta> 
cesi^  eleetimtm,  et  luinc  %crom  dfcreii 
diei  I  Junii,  1829,  sersym  e*vsc,  Prccor 
Dciim  interea,  ut  Amplityriinem  Tuam  diu 
sonpitem  ae  felieem  i*ei  vet- 

Homnet  e^i  .E'lib.  Siicrte  Conf^rcg.  Pro- 
pag.  Fide,  2.1  Aprilis  1^35. 
AmpUttidinis  Tun? 

Ad  OfHcia  paratiK^imus, 
J    C  CARn,  FkaNsOKIUS,  PrfrJectuM^ 
A,  3lAicr<i,  SccretariuM, 

l.oco  O  Sigtlli 
R.  P.  Daiueli  Murray, 
Archiepi^copi  Dubliniensi. 

Concordat  cum  Original!, 

f  Dahui.  MpaukT, 
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BISHOPS. 


Bi»uor9  AF-       of  tlie  bishop  so  found  to  be  incapable,  it  appears  ihtLl  fin 

SiAT.  6  &  7        ^^  ceased,  the  Queen  maj'»  by  lettcrj*  patent  under  Uie  grest 

Vtrr,  c.  62,,  In  sede  and  annul  the  letlers  patent  first  issued.  (1) 

connrguKHcs 

or  TMR  Im- 

vxrhctrr  ar 

As<ir  Am<iu 

Biufor  uH         4    J uj.  Use  and  Opfick  or  Suffragan  Bishops  and  Coaq 


ca«e  of  the 

recavery  «n 
di>oth  of  the 
biAliop  or 
»rdi  bishop. 

Tmi  U«  axo 
ilrrici  OF 

BlSHOrs    AMD 

CoADJirTOHJ^. 

SulTrmgan 


Aneiently  many  bisliops  had  their  sufFraganst  who  were  alai 
crateii  (2),  a^  other  hishnps  were  ;  these  (in  the  abseuee  of  the  bisbl^ 
embassieii,  or  in  mukiplicity  of  business)  supplied  their  places 
of  orders,  but  not  in  jurisdiction,  Thiy  were  chiefly  for 
bishops,  in  the  multiplicity  of  their  atfairs,  and  were  called 
tuffragan^  or  subsidiaty  bishops,  or  bishops  suffragans.    They 


(1)  P7cfe  Stephens*  Ecvleftiutical  Sta- 
tutes  188 — 190. 

(2)  By  the  cdiiafi  law,  the  conjuration 
wm  to  be  by  the  bishop  t  **  A  quo  consecm- 
bitur  Ivte  eptseopus?  liespomieoi  a  suo 
epi»copo,  non  k  metropolitano  (cum  e\  non 
liubiU),  «djiitictiK  <iibi  dtiobus  vicitm  cpi^co* 
pi»  — -el  iUi  tenentur  venire  ad  advuca- 
tionem  ilUus,  ciuia  sibi  invicem  mutuum 
consilium  et  aui ilium  exhibere  teiicntur/* 
E.%Xxn,  L  u  t-  31.  C,  14.  V.  Vicarium, 

(3)  So  called  by  vay  of  di«tinctton  from 
the  proper  bishops  of  the  city  or  see  ;  and ' 
who  were  very  common  in  England,  takmg 
their  titlc«  from  places  m  partibus  injifitlium, 
or  from  places  in  wbicb  (though  they  were 
recoj^lsed  ftce«,  arid  tbey  had  been  ordained 
to  them)  they  could  not  remain  with  safety ; 
and  upon  ibis  account  i»evcral  Iri«h  bishops 
from  time  to  time  were  received  and  acted 
iS  tulfVa^iins  under  English  bishops. 
ArchbLfrhop  Pecchani,  by  a  p.irtictdar  in- 
strument, Fetjuir«tt  the  Bi»hop  of  Lichfield, 
in  conM deration  of  hi«  infirmities^  to  provide 
a  suffrugan,  and  it  is  mentioned,  because 
the  tame  instrument  expresses  the  duties  of 
an  Eoffhsh  suffrajBrim  '•  Qui  circitmcjit, 
prffdicando,  cecleiiias  dedicando,  Virginia 
GORftecrando,  ordines  celebrando,  par^ulos 
confirmando,  et  alia  exequendo  qua^  ad  eptt- 
copaie  officium  requiruntur  ;  *'  wbich  la»t 
clause  U  to  k>e  understood  wttti  a  limitation, 
Tix,  aa  to  what  concerned  the  episcopal 
ofliec,  and  ita  exercise;  becaute  tbcjtiri»- 
dictuin  and  temporal itie«  (in  caw  of  the  tn- 
finnitiet  of  a  bishop  in  body  or  mind)  were 
put  under  the  management  of  a  coadjutor 
constituted  by  the  archbishofi. 

It  baa  been  disputed^  whether  the  ancient 
chorepiicopt  were  strictly  of  the  order  iif 
biihops  ;  which  dispute  seema  to  have  ariitcn 
from  two  circiimntance* :  ftnt*  that  one 
bishop  was  sufficient  for  their  ordination  ; 
(a%  it  was  declared  in  the  council  of  Anticch, 
And  ta  the  body  of  the  canon  law  expresses 
it  *  **  Pr^by  tert  vifro  et  chorepiMropi  ab  uno 
epiacopo  ordinari  possunt ;  '*  Can.  10,  EHst. 
67.  ;)  the  second,  that  they  might  only  or* 
daifi  to  the  ittferiar  offices  of  the  ehureb,  aa 


I 
that  of  ^ubdeacon  mod  other*  aiosl 
nute,  whiclT)  were  performed  vitbq 
on  of  hands  but  were  not,  as  sudjj 
to  confer  the  order  of  deacon  or  f 
But  dicsc  differences  and  re»trj| 
probably  meant  for  no  more  thaa 
distinction  between  thtfm  and 
bishop<»,  under  whom  they  acted* 
that  there  might  not  be  two 
the  same  diocese  ;  and  th«rB  if# 
which  ^ay,  that  they  might 
rior  orders  alao»  with  the  leave 
bishop.  Some  of  the  mosx  Jodieii 
hare  oooeluded  them  (in  their 
to  have  been  really  of  the  order  ofj 
( Cave,  Prim.  Christ,  par,  1 .  p^ 
ridge,  Pandect  L  2  ;  Aneyr.  lSm\ 
England^  it  is  certain  that 
being  such  as  had  been 
di'iitinct  and  proper  sees 
no  I  repair  to,  or  remain  at 
and  wbo»  being  received  oft*( 
ticular  bishops  on  account  ai 
mity,  were  in  such  cases  to  dtschai 
offices  merely  epitcop.d ;  aa  wa| 
ceivcd  from  a  consideration  of  the  d 
chorL'piscopus  or  bi&hop  cuflragaa^ 
he^  as  well  as  the  eomprovineial  Inrf 
termed  in  England,)  which  has* 
plained  in  the  order  of  Archbidiflpi 
to  the  liti^iop  of  Lichfield  ;  vhcv| 
fragan  liad  direction  to  providCp  ^ 
only  to  confer  orders  witboot  liinil 
alvo.  (in  general,)  **  Alia  exeqi 
epi&copalc  o^eium  requinintm 
p  hens'  Ecclenastiail 
(5).  Much  tears  cAn  tt 
ther  the  suffragans  made  in 
act,  were  of  the  order  of 
act  itself  provides  for  tht 
cration  of  them  (as  of  all  other 
three,  and  the  acts  of  many 
remain  on  our  records,  though,  ■! 
time,  it  ts  obaervabte,  tluit  by  ths 
the  first  commiaAioiw,  aoisie,  if 
article  of  conferring  ordcn« 
to  the  lesser  sort.  Oamn. 
SOI,  SOS,  SOS.  SM,  8SS. 
Strype,  A  pp.  41. 
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bishops,  and  were  consecrated  by  the  archbishop  of  the  province ;  and 
eiecuted  such  power  and  authority,  and  received  such  profits,  as  were 
limited  in  their  commissions  (I)  by  the  bishops  or  diocesans,  whose  suffra- 
gans they  were.  At  present  there  are  no  suffragan  bishops  in  England ; 
but  formerly  they  were  made  at  the  desire  of  the  bishop  ;  in  which  case  he 
presented  two  able  persons  for  any  place  allowed  by  stat.  26  Hen.  8.  c.  13., 
ud  the  Crown  chose  one  of  those  persons ;  they  were,  however,  no  other 
tiian  the  ekarepiscopi  of  the  primitive  times,  and  were  enabled  to  perform  the 
offices  belonging  to  the  sacred  function  of  a  bishop,  unrestrained  by  those 
iDcient  canons  by  which  a  bishop  was  restrained  in  some  certain  acts  of 
jariidiction  to  his  proper  diocese.  There  were  twenty-six  of  them  in 
England,  distinguished  by  the  names  of  the  principal  towns  appointed  for 
their  title  and  denomination.  (2) 

It  was  an  ancient  custom  of  the  church  (3),  that,  when  a  bishop  grew 
very  aged,  or  otherwise  unfit  to  discharge  the  episcopal  office,  a  coadjutor 
WIS  taken  by  him,  or  given  to  him ;  at  first,  in  order  to  succeed  him,  but 
in  later  times  only  to  be  an  assistant  during  life,  and  that,  in  matters  chiefly 
of  jurisdiction,  as  in  collating  to  benefices,  granting  institutions,  or  dispensa- 
tions, and  the  like ;  and  in  this  case  it  was  not  necessary  that  such  coadjutor 
•hoald  be  episcopally  ordained.  But  the  duties  merely  episcopal,  as  the 
eoaferring  of  orders,  confirmation,  and  consecrations  of  divers  kinds,  were, 
in  such  case,  committed  to  the  suffragan  bishop. 

Forthe  appointment  of  coadjutors,  there  are  many  rules  in  the  canon  law  (4); 
bit  that  which  seems  to  be  the  most  full,  and  on  which  the  subsequent 
pnctice  of  the  Church  of  England  seems  to  have  been  founded,  is  the 
Decretal  Epistle  of  Innocent  the  Third  to  the  Archbishop  of  Aries. (5) 


Tub  Use  and 
OrvicK  or 

SurrKAGAN 
BiSUOFS    AND 
CUADJUTOUS. 


(I)  There  ean  be  no  doubt,  but  the  per- 
Mh  Kceivcd  to  be  sufiragan  bishops  in 
EHbnd,  before  stat.  26  Hen.  H.  c.  14., 
«in  confined  to  the  excrcine  of  such  powers 
isly  ■•  they  bad  commission  for  from  time 
to  tinie ;  supposing  the  proper  bishop  not 
to  W  wholly  disabled  by  infinnities  of  body 
•r  niod,  and  therefore  the  limiting  them  to 
■ch  coounisBcoos  here,  was  only  a  continu- 
■et  of  tbcm  in  their  former  stat&  Which 
iWWMiiim  I.  being  lef^  to  the  discretion  of 
Atiffcral  bishops,  could  not,  probably,  be 
■B  of  the  lelf-same  tenor  and  extent ;  but 
■  19  the  kinds  of  business  allotted  to  them 
ipoo  their  first  institution,  the  commission 
rf  Aithbisbop  Cianmer  to  the  suttragan  of 
Dbvtr  aflbnb  an  illustration :  ^  Ad  con- 
dom sacri  chrismatis  unctione  piieros 
que  infra  ciritatem,  &c.,  necnon 
■Itona,  eslices,  ▼estimenta  et  alia  ecclesiic 
—■!•■■<■  quawunque  et  ea  concernen*  bene- 
Cand',  looque  profana,  si  que  intencris, 
itqubus  tcinquirere  Tolumus,4  divinorum 
■hbislkwu.  ultimd  suspendend*,  ecclesias 
MiuM  ctetsmeteria,  sanguinis  vel  seminis  eflu- 
mmt  polluta  Ibrsan,  vel  poUucml',  rcconcil- 
mi"  eeelcsiaa  et  altaria  novitur  xdificata 
d* ;  omnes  ordines  minores  quibus- 
civitatis,  &c.,  conferend' ;  ac  etiam 
I  sanctum  chrismatis  et  sacrc  unctionis 
traad*. — Tcque  quoad  prcmissa  sufTra- 


gancum  nostrum  ordinamus  et  prsficimus 
per  prirsentes,  donee  eas  ad  nos  duxcrimus 
revocand\"  Vide  antij  p.  154.,  stat.  6  &  7 
Vict.  c.  62. 

(2)  Vide  stat.  26  Hen.  8.  c.  14.  Ste- 
phens' Ecclesiastical  Statutes,  1 88.  Heylin^s 
Hist.  Eccles.  294. 

(3)  Vide  Stephens*  Ecclesiastical  Sututes, 
Index,  tit.  Suffragan  Bishops. 

(4)  Extra.  1.  i.  t  31.,  c.  15.  Sext.  De- 
cret.  1.  3.  t.  5.  c.  1.  Caus.  7.  q.  I.  cc.  1.  4, 
5,6,  13.  17,  18. 

(5)  Decret  1.  .3.  t.  6.  c.  5.  "Ex  parte 
tua  fuit  propositum,  quod  cum  Aurasiensis 
epLscopus  gravi  et  incurabili  morbo  fere  per 
quadriennium  laboraverit,  ita  quod  pastorale 
oiicium  non  potest  ullatenus  exercere ; 
princeps  terne  illius  ac  cives  civitatis  ejus- 
dem,  a  tc  postulant  inccssanter,  ut  ipsis,  cum 
sis  metropolitanus  eorum,  studeas  providere. 
Verum  cum  ipsum  ad  cessioncm  compellere 
non  possis  nee  del>eas  ullo  modo,  nee  af- 
flicto  ufflictio  sit  addenda,  imo  potius  ipsius 
mi^eri^T  miserendum,  eo  quod  idem  vir  bonus 
extiterit,  et  ecck*siam  saluhriter  sibi  com- 
niissam  gubernaverit :  nos  volentes  tam 
e|)iscoj>o  i\ukm  ecclesiie,  providere,  manda- 
mus quatenus  illi  coadjutortm  associes  vi- 
rum  providum  et  honestum  ;  per  quem  tarn 
epifticopo,  quam  populo,  utiliterconsulatur  * 
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Tbree  coadjutors  given  by  ArclibUhup  Peccbum  (1)  to  tlie  WUkaf 
of  Loudtin  vfvre  included  in  one  coiin»us*iou  ;  and  the  powers  gi«r«« 
were,  to  collate  to  benefices  of  tiie  patronage  of  the  Bee,  tu  imtitulfl 
clerks  prtfeentod  by  others,  and  to  ^rant  **  commendaj*  onootiir^fi  in 
suis  casibuN  *  '*  t*  dJApensations  to  hold  a  second  benefice,  for  a  tliiiCi 
without  institution  (2),  the  granting  of  irhich  was  in  the  power  oftbt 
bishops,  who,  in  fact,  frequently  granted  *iich  dispen^tions.  By  anoibef 
instrument,  the  arelibi:^hop  coujuitltud  ctishtdinm  stt/i/ii  to  one  of  fhf»< 
three  coadjutons ;  with  the  liiuitution  that  he  fihould  not  set  it  to  UKjf 
in!*titutions  or  coUalions  but  with  consent  of  the  other  two. 

It  should  be  remarked,  that  in  this  appointment,  nooe  of  the  Uirce  oOMk 
jutors  were  bishop x  ;  thf-y  were  ail  presbf/Urs  only,  W^-  the  Dean  and  Trci^ 
surer  of  St.  Paur^,  and  the  Arehdeacon  of  Colchester  ;  tJie  discharge  of  lb* 
mere  episcopal  dutie^i  being  probably  undertaken  by  a  suffragan  biabopi 
So  in  another  case  under  the  same  archbishop  (3),  he,  having  required  thi 
Bishop  of  Lichfield  to  provide  a  sullVagan  furtlie  meren^piritual  purposes  of  kji 
diocese,  enjoined  him,  in  the  same  ins^trument,  not  to  collate  toaoj  b^ncto^ 
*^w^^^^ieciHlfijutoris  vestri  consilio  parilerct  consensu  ;'*  which  coadJQlof  liil 
been  appointed  before,  and  was  the  Archdtaeon  of  Chester ;  to  whom  al»o,  ia 
the  same  commission,  the  archbishop  assigned  one  hundred  marks  by  way  of 
salary,  to  be  paid  him  out  of  the  bishopric,  at  Midsummer  and  Christmait. 

A  coadjutor  was  given  to  Robert,  bishop  of  Sarum,  by  Archbi»hrrp 
Peccham  (4) ;  and  a  dispute  arising  concerning  the  method  of  appoist* 
ing  him,  (occasioned,  as  it  should  seem  (5),  by  some  pretended  lai- 
munities  or  compositions,  probably  that,  for  the  fiupplying  of  jnn«fic* 
tion,  sede  vacanie^)  a  twoJiild  expedient  was  thought  of;  either  for  tke 
bisliop  to  name  two  or  three  of  the  chapter,  who,  being  eapitularlv  •(>• 
proved,  might  be  presented  to  the  archbishop  to  choose  one ;  or  for  lJ» 
chapter  to  name,  and  the  arcblji^hop  to  choose. 

It  seems  that  in  England,   whatever  the  practice  might  be  in  anrk«t 
times  anfl   in  other  countries,   the    two   ends  of  orders  and  of  jn 
lion   voluntary,   in  ca^e  of  the  inability  nf  a   bishop,    were   answer 
two  several  persons  ;  the  first  under  the  name  of  sujfrti^an^  and  the  *«?  iJ 
under  thhl  off  coaffjutnr :  and   though,  in  subsequent  times^  little  n\*' 
has  been  made  of  the  last,  yet  euratar m  ot  cnadjulors  to  the  beneficed  < 
in  the  like  eircurastanees,  were  very  common,  both  before  and  ificf  U*< 
Ileformation.(6; 

Dr. Gibson  observes,  **Che  powers  conveyed  are  fir^st,  in  general  t^^!ll^tbe 
office  of  a  coadjutor,  and  tlicD,  in  particular,  the  looking  after  the  <mre,  tW 


(1)  Pecch.  Rp|r,  t  23    (*> 

in  tiiid.  tt^uy 

(3)  Ibid.  26.  (b). 

(4)  Ibid.  loa.  i«> 
(5>  Ibid.  145. 

C6>  Tt»«  lt«ibrmatio  I^um  (51(b),> 
urines  thttt,  by  parity  uf  reason  efmdfuiorg 
oxigUl  to  Iw  a%&l;*i»»d  lo  hiMhojia :  ••  Quemiid- 
modum  tfii$eopi  mtttUtm  inferioribus  cum 
jnm  vel  profiticr  tnorbum  dcipvratum,  vt-l 
propter  tcncerureni,  t<eclc«i»m  miiiHtrnre 
dmiiuA  nan  po«»rnr,  u^jtUvrm  «p|KMicre  de- 
lietit ;  sic  ctiam  lllii,  A  9aad9m  cstuin.  ab 


arrhicpifc^po  d^ltuntur,  modu  MMrr  n*' 
•m*UA  itit«rvrt  uir.  **  Pci-ch.  H«-;r.  7<l.(iVH 
(a>.  I78(»>.      UUp.  Hcg.  155  <i)^ 

In  the  canon  t«w  (  Kttrm.  La.  t  ^  «"^'* 
direction  !«  frivL'n  li^r  a  «*i«M^'«itar  to  «a  v^ 
deactin*  &«  folio wt:  *"  ArclndlM^ooo.  qvv^ 
morlio  paraty  tico  lal>onintcin»o4itctvfa  tinf^ 
ajacri*  ami»i»w,  roarffufw  e<i  merits vfh^ 
benduv"  And,  in  our  rvcottU,  thm  *• 
many  uisttnces  modvra  •twctlMt 
of  euttdjut'trv  i;iven  also  to  i 
and  to  inciimbciiii  of  I 

Kcc1i»^rfl*it;^•ll    St  ^utCl,  351,  3J5L 


ffcHnug  of  the  profit!*,  axjd  the  discharging  of  the  burdens  ;  with  an  obliga-   Thk  Use  ako 

IlMH  to  Ihs  accountable  to  the  ordinary  when  called  upon.     But  the  article    ^^^^^*  **' 
oflooktltg  after  the  cure,  seema  to  be  a  late  clause  ;  there  being  no  more  hi    lhsuor%  akh 
tilt  ladcDe  appointments  of  this  kind,  even  since  the  lletbrination»  than  the    ^«^»J«'«»*«*I 
•dflriiiitlnuioii  of  the  revenues;  which,  therefore,  exactly  answers  to  the 
jMvefv  which  were  given  to  the  coadjutors  of  bishopss,  who  were  appointed 
orJjr  to  take  care  of  the  temporalities.     And  as  there,  the  spiritual  part  was 
n^mmitt^d  by  the  metropolitan  to  a  bishop  suffragan ;  so  here  it  was  com- 
wtttfd  by  the  dioceitan  to  a  curate  duly  licensed.     Not  but  the  office  of 
^  eoidjutor  to  an  incumbent  was  always   committed   to  a  clergyman ;  who, 
^B  ttmfore,  if  not  engaged  in  another  cure,  mighl  be  content  to  take  upon 
^■Mi  the  spiritual  part  also,  ami    have  it  accordingly  committed  to  him  by 
^nVUfbop;  but  this  was  no  part  of  the  office  of  a  coadjutor,  as  such  ;  which, 
b  the  eaae  of  presbytere  as  well  as  bishops,  did  anciently  relate  to  the 
tH^koralilirs  only.  (I ) 

*li  Ihe  reign  of  Elizabeth,  the  Court  of  Wards  had  committed  the  person 
aad  rwffiu««s  uf  a  lunatic  incumbpnt  to  a  layman,  who  w^as  his  mar  r^la* 
(toil.     Against  this   Archbishop   WhitgiCt  objected*   as   an    encroachment 
tpoa  the  eeclesittstical  jurisdiction  ;  and  proved    the  charge  by  divers  tes- 
out  of  Uie   records  of  Canterbury  and   London,  whereby  it  ap- 
tliat  this  had  always  been  a  care  belonging  to  the  governors  of  the 
ekarieh*     And  the  person  to  whom  the  custody  had  been  committed,  being 
I      oled  to  answer  the  allegations  <5f  the  archbishop^  alleging  nothing  to  the 
L    milrary,  the  Court  thereupon   made  the  fallowing  declaralion  :  ~ 'This 
HCouri  halh  not  any  power  or  jurisdiction  to  intermeddle  or  commit  the 
^ppihtnal  or  ecclesiastical  livings  or  possessions  of  any  spiritual  person   that 
Hlilttnatic  or  nan  compos  mentin ;   but  the  same  resteth  in  the  ecclesiastical 
aa^istratr^,  to  appoint  and  dispose,   as  formerly  hath  been   accustomed. 
E«t  for  the  moveable  goods  of  the  lord,  and  his  temporal  possessions,  I  he 
Ca«rt  will  further  consider  thereof,  and  give  such  order  therein  as  shall  apper- 
ttia,*     In  pursuance  of  which  declaration,  the  archbishop  committed  the  ad- 
ion  of  the  spiritual  revenues  to  a  clergyman^  under  tiie  stjie  of  co- 
;  aad  did  afterwards,  by  a  separate  instrument,  commit  the  custody 
of  ihn  lunatic  to  the  person  who  had  been  appointed  fur  the  whole  care  by 
«k  Court  of  Wardj.Ci) 

•  A»  in  the  time  of  Archbishop  Abbot,  the  eommis^sion  of  a  coadjutor  is    Commission 
n^aed  and  eo  forced  by  special  Tui^$  and  orders  to  be  observed  hehveen   ^^\^^^Ji^y   *' 
llf  mmiiiir  t»nd  hh  coadjutor^  in  point  of  projUs^  &c. ;  so,  in  the  time  of  s^iRnrial  rulw 
Aiehhishop  Bancroft,  we  first  find  a  bond  also  given  by  the  coadjutor  for  a  ^'^  orders, 
lihkfbl  aecount  to  be  made  to  the  ordinary,  or  other  spiritual  judge  to  be 
tainted  by  him."  (3) 

Biogham  tliua  describes  coadjutors  :  *•  These  were  such  bishop»  as  were 
wkiiieft  to  anist  some  other  bishops  in  case  of  infirmity  or  old  age,  and 
•we  to  be  subordinate  to  them  as  long  as   they  lived,  and  succeed  them 
thty  died/*  {\) 


[(1)  GibMS  Codex,  901,  90S. 
Ill)  Ibid.  908. 


(i)  Fide  Bingbam'i  Orig.   Eccles.  b.  2, 
,  13.  s.  4. 
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ACCEPTAKCE    OF    A    BlSHOPRlC     VACATES     PREVIOUft    PltKFfl]l»E11 
AND     HEREIN     OF     TUB,    CUSTODY    OF     THE    TEMPORALITIES   DVI 

TME  Vacancy  of  the  See. 

When  any  spiritual  person  is  created  a  bkhap^  all  the  prefemMttli  nf 

which  he  wru**  beftire  possessed,  generally  become  void  upon  his  cot»ecfi» 
tion,  and  in  the  ca^e  of  translation  void  after  contirmation  :  and  the  snrt- 
reign  may  present  to  them  by  his  prerogatiire  royal.  (1) 

The  livings  do  not,  however,  beeome  vacated  previously  to  eon^e*  r.^,  r. 
in  the  case  of  creation,  or  to  confirmation  in  llie  case  of  translation  ;  !h^  itw 
when  a  biiibop  ia  translaied,  the  former  see  is  not  void  by  the  electioi 
new  one  until  the  election  is  cojifirmed  by  the  archbishop;  for  thu«^»  -^ 
is  elected,  yet  it  njay  happen  that  the  king  Bhail  not  consent,  or  the  arcV 
bishop  may  not  conBrm  ;  and  it  is  not  reascmable  that  the  bUbop  abotM 
lose  bis  former  preferment  till  he  hath  obtained  a  new  one :  and  so  it  ti  it 
case  of  ereaHoftf  he  is  not  completely  bishop  till  consecratum*  (3) 

In  Brans  v.  Asaiithe  (3)  it  was  held,  that  \f  vicommendam  reiinert  0001% 
in  the  case  of  creaiioUp  before  consecration,  and  in  the  case  of  triiiilitio% 
before  confirmation^  it  will  be  sufficient;  because  it  comes  while  the  buhof 
is  in  possession  of  the  dignity  or  benefice  granted  in  commtndanu 

The  king's  right  to  present  to  such  benetiees  or  dignities  as  the  \n$htf 
was  possessed  of  before  bi.-^  promotion,  is  not  affected  by  the  fact  that  ^ 
advowson  belongs  to  a  common  person. 

In  the  case  of  The  Grocers  Company  v.  liackhouse  and  the  ArehMshtf 
of  Canterbury  {'V)r  it  was  determined,  that  where  the  advowioci  ii  ii 
common,  so  that  the  patrons  arc  to  present  by  turns,  the  king's  prespniittfli 
does  not  pass  for  the  turn  fif  the  otherwise  rightful  patron^  but  be  M 
have  his  turn  in  course,  as  it  shall  fall  out.  (5)  Out  the  king  cai^ot 
to  a  donative  the  incumbent  of  which  is  made  bishop. 

If  a  living  becimic  vacant  of  which  a  bishop,  in  right  of  his  see,  is 
and  the  bishop  die,  the  right  to  lilt  up  that  living   parses*  with  the 
temporal  rights  of  the  see,  to  the  Crown.     And  though  the  Crawo 
the  temporalities  to  the  successor  without  filling  up  the  vacancyt  thcti|kt 
to  fill  it  up  remains  with  the  Crown.  (6) 

In  Ireland  the  law  is  that  a  man  shall  not  be  promoted  to  m  bislMipii 
there  until  he  has  resigned  alt  his  preferment  in  England  ;  by  whtchnail* 
nation  it  seems  that  the  king's  presentation  in  such  case  is  defeaie<l.  (7) 

The  custody  of  the  lay  revenues,  lands,  and  tenements  which  bdooftft 
an  archbishop's  or  bislrop's  see  are,  upon  the  vacancy  of  the  archbiihopinl 
or  bishopric,  immediately  vested  in  the  sovereign,  as  a  consequence  of  hispw* 
rugative  in  church  matters,  whereby  he  ts  considered  a»  the  founder afd 


( I )  3  Black .  Com ,» by  St«phf!]i,  383.  BnttH 
(  Sir  Robert)  v*  Gee,  Cto.  EWz.  790,  AtUmwf 
G9ngralt,Laf>d0miBi$lk>p0f\,  4  Mod.  1210. 
Gractr^t  Company  w.  CanfeHwry  (  ArchbiMhttp 
9f%  S  Bitrk.  (Sir  W.)»  770.  2  Inst,  491. 
Mifdkomt*  V,  BemtitU,  8  liing.  497. 

(ft)  3  Sftlk.  72. 


(3)  Pa?m    470.      Join*  (SU  W,)b  l«- 
Gibm'f  Code  I »  114. 
(4)ii  Black.  ( Sir  W,),  77a 

(5)  1    Biira'si  E.    I*,  I9«.  («X 

(6)  Itmntlt   V.  Ltnttttm    {Bia^   ej  y, 
B.  He  C  1 S6.   8  Bing.  490. 

C)  1  Bum*  K  !..  3l'2. 
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Tchbishoprics  and  bishoprics^  to  whom  during  the  vacancy  they  revert.   AcrErrAMCK  or 
iod  for  the  same  reason,  before  the  dissolution  of  abbeys,  he  had  the  cus-  ^    »"opiuc 

•'  VACATES 

odj  of  the  temporalities  of  all  such  abbeys  and  priories  as  were  of  royal   previous  Pae- 
bundation  (but  not  of  those  founded  by  subjects)  on  the  death  of  the  abbot  >'«*>« k**"!  ^^^ 

.  ,  11.11  1.  A      1         1  IIERIIN  OP  THE 

IT  pnor.     Another  reason  may  also  be  given  why  the  policy  of  the  law   citstodt  or 
lai  vested  this  custody  in  the  sovereign  ;  because,  as  the  successor  is  not  the  Tempo- 
utowD,  the  lands  and  possessions  of  the  see  would  be  liable  to  spoil  and  ^^^  ^^^^  y^*~ 
lerastatioD,  if  no  one  had  a  property  therein.     Therefore  the  law  has  given  canct  op  the 

he  lovereign,  not  the  temporalities  themselves,  but  the  custody  of  the  tem-  ^^ 

londities  till  such  time  as  a  successor  is  appointed,  with  power  of  taking  to 
umelf  all  the  intermediate  profits,  without  any  account  to  the  successor ; 
ind  with  the  right  of  presenting  (which  the  Crown  very  frequently  exer- 
3tt9)  to  such  benefices  and  other  preferments  as  fall  within  the  time  of 
neatioo.(l) 

This  revenue  is  of  so  high  a  nature,  that  it  could  not  be  granted  out  to  a 
nbject  before,  or  even  after,  it  accrued  :  but  now,  by  stat.  14  Edw.  3.  st  4. 
ee.4&  5m  the  king  may,  after  the  vacancy,  lease  the  temporalities  to  the 
dean  and  chapter,  saving  to  himself  all  advowsons,  escheats,  and  the  like. 
Onr  ancient  king«i,  and  particularly  William  Rufus,  were  not  only  remark- 
lUe  for  keeping  the  bishoprics  a  long  time  vacant  (2)  for  the  sake  of  enjoy- 
ii^  the  temporalities,  but  also  committed  horrible  waste  on  the  woods  and 
itber  parts  of  the  estate ;  and  to  crown  all,  would  never,  when  the  see  was 
fitted  op,  restore  to  the  bishop  his  temporalities  again,  unless  he  purchased 
tbem  at  an  exorbitant  price.  To  remedy  which,  King  Henry  I.  granted 
tcharter  at  the  beginning  of  his  reign,  promising  neither  to  sell,  nor  to  let  to 
Ivm,  nor  to  take  anything  from,  the  domains  of  the  church,  till  the  successor 
ui  installed.  And  it  was  made  one  of  the  articles  of  the  great  char- 
ter (3)^  that  no  waste  should  be  committed  in  the  temporalities  of  bishop- 
rio,  neither  should  the  custody  of  them  be  sold.  The  same  is  ordained 
bj  the  statute  of  Westminster  the  first  (4) ;  and  stat.  14  Edw.  3.  st.  4. 
e.4w(5X  vbich  permits  a  lease  to  the  dean  and  chapter,  is  still  more 
oplicit  in  prohibiting  the  other  exactions.  It  was  also  a  frequent  abuse, 
that  the  king  would,  for  trifling  or  no  causes,  seize  the  temporalities  of  • 

huhops,  even  during  their  lives,  into  his  own  hands ;  but  this  is  guarded 
•gainst  by  sUt.  1  Edw.  3.  st.  2.  c.  2.  (6) 

This  revenue,  which  was  fonncrly  very  considerable,  is  now,  by  a  custom- 
«t  indulgence,  almost  reduced  to  nothing :  fur,  at  present,  as  soon  as  the 
Bew  bishop  is  consecrated  and  confirmed,  he  usually  receives  the  restitution 
of  hit  temporalities,  quite  entire  and  untouclied,  from  the  Crown  ;  and  at  the 
«ne  time  does  homage  to  his  sovereign  :  and  then,  and  not  sooner,  he  has 
i  fee  simple  in  his  bishopric,  and  may  maintain  an  action  for  the 
pwfit*.  (7) 

(I)  fc**.  17  Edw.  2.  St.  1.  C.44.    F.  N.  B.,  m  the  reign  of  Queen  Elizabctli,  who  kept 

4^  SI    1  Imt.  90.  («).     Renndlv.  Lincoln  the  see  of  Ely  vacant  nineteen  yean,  in  or- 

{9Uktp9f),  7  B.  &  C.  113.     8  Bing.   490.  dcr  to  retain  the  revenue.     4  Strype,  351. 

UffMm  sut.  9  Hen.  3.  c.5.       Stephens*  (:))  9  lien.  3.  c.  5. 

Gsioiulieal  Sututet.  1.   Sut.  17  Edw.  *2.  (4)  3  Edw.  1.  c.  21. 

ll-e.  14.  Ibid.  41.     Stat.  1  Edw.  3.  «t  2.  (5)  Stephens'  Ecclesiastical  Sututes,  47. 

1    Ibid.  43.     Sut,  14  Edw.  3.  »t.  4.  cc.  (6)  Ibid.  43. 

4.  &  5.   Ibid.  47,  43.     Sut.  25  Edw.  3.  (7)  1  Inst.  61.  341.     2  Black.  Com.  by 

.  J.  e.  6.     Ibid.  55.  Stephen,  547. 
(2)  An  insunce  of  this  occurred  as  late 
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6*   GcKKRAL  Duties  ako  AuTtfOHiTY  or  a  Bj^uop  ik  dis  si 

CaI'ACITICS. 

By  stal.  25  Hen.  8.  c.  20,  s.  6.  every  person  being  chosen,  ele 
rotnated,  presented,  investedi  and  consecrated  arckbisliop  or  bUbup, 
suing  hU  temporalities  oat  of  the  king^s  hand«,  aod  making  oiil 
the  king  and  to  none  olher,  shall  and  may  be  thrononi^ed  or  iiwtJ 
a^  the  case  shall  rc^quire ;  and  shall  have  and  take  hU  only  re»tit 
out  of  the  king*s  hand^,  of  all  the  posset^^ions  and  profits,  spirituifl 
temporal,  belonging  to  such  archbishopric  or  bishopric*  aud  sbd 
obeyed  in  all  things  according  to  the  name,  title,  degree,  and  dignity 
he  i<ball  be  chosen  or  presented  unto,  and  do  and  execute  in  c%'efT  1 
tonelung  the  ?anie,  as  any  archbishop  or  bij^hop  of  ihi^*  realiii« 
offending  of  the  prerogative  royal  of  the  Crown,  and  the  I 
of  the  realm,  might  at  any  time  theretofore  have  done, 

Godolphin  observes(l),  **  The  interest  and  authority^ 
hath  Is  that  he  i^  Episcojms  nominis^  non  ordinis^  ntqnejuri$dictionUi 
by  his  confirmation  he  hath  poiestatem  jurudictiontM  a»  to  excomtnufiii 
and  certify  the  same  ;  attd  then  the  power  of  the  guardian  of  the  spiiii 
ities  cease».  But  after  election  and  confirmation  be  hath  poUsinUm  i 
naiionis,  for  then  he  may  consecrate,  confer  orders,  Sec,  For  a  bishop  i 
three  powers: — L  Ordinis,  which  he  hath  by  consecration*  wbeidq 
may  take  the  resignation  of  a  church,  confer  ordeni,  conseerati?  chuid 
and  this  doth  not  appertain  to  liini  quafenus  bishop  of  thiA  or  that  pi 
but  i^  universal  over  the  whole  world  :  so  the  archbishop  of  Spalaltn^j 
he  was  here,  conferred  orders,  2.  Jurisdiction is^  which  is  not  uafl 
but  limited  to  a  plijce,  and  confined  to  his  see ;  this  power  be  hath  UfM 
carjfirmation.  3.  Adminiittratio  ret  familiaris,  as  the  government  of 
revenue;  and  this  alim  he  hath  upon  his  confirmation.  {2)  The  bii 
acts  either  by  his  episcopal  order^  or  by  his  episcopal JuriMiifiitm,  Bf 
former  he  ordains  deacons  an*l  pries! s,  dedicates  or  consecratfs  chore 
chapeK  and  churchyards,  administers  confirmation,  &c.  By  the  latta 
acts  as  an  ecclesiastical  judge  lu  matters  spiritual,  by  bts  power  dtk^a 
nary  or  delegated/*  ■ 

Orffinaryj  according  to  the  acceptation  of  the  common  law,  k  H 
taken  for  him  that  hath  ordinary  jurisidiction  in  eaus4*s  ecclesiM 
immediate  to  the  king*  He  is,  in  common  understanding,  tW  11 
of  the  diocese,  who  is  the  superior,  and,  for  the  most  part,  visitor  of  all 
churches  within  his  diocese ;  and  hath  ordinary  juri^iction  in  iB 
causes  aforeitaid  for  the  doing  of  justice  within  his  diocese,  tM  jur^  prt^ 
€t  non  per  deputationcm  ;  and,  therefore,  it  is  liis  care  to  see  that  tltecbi 
be  provided  of  an  able  curate ;  huhet  enim  curam  earamm  ;  uul  Im 
execute  the  laws  of  the  church  by  ecclesiastical  censures;  and 
alone  are  made  all  presentations  to  churches  vacant  within 
^*  Ordinarius  priucipaliter  babel  locum  de  Episcopo,  et  alti^  Sap 


(1)  Repertarium,  flOl 


(5)  Kwam*  v»  Juv9gk^  I^aIi* 
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lulisunt  univenalesinsuu  jurisdictionibus.*'  "Sod  sunt  sub  eoalii  ordinarii,  Gknkral  Du- 

ki  videlicet^  quibus  competit  jurisdictio  ordinaria  de  jure,  privilegio,  vei  JiJ"."^^" '^^" 

con$uetudiue."(l)  lUsuov  ik  hm 

The  biahop  can  inspect  tlie  manners  of  the  people  and  the  clergy  (2),  ^^^^'-^^^ 
for  which  purpose  he  may  visit  at  pleasure  every  part  of  his  diocese. 


Among  the  other  princiiMil  powers  which  a  bishop  exercises  are  those  of  Inspecting 
ordaiDing    priests    and    deacons  (3),   consecrating    churches,    instituting  ,\"^p"e"nd*  * 
•od  directing  induction  to  all  ecclesiastical  livings  in   his   diocese,  and  clergy, 
liceofing  (4)  and  regulating  the  salaries  of  curates.  (5)  Ordination. 

Akhough  the  bishop  is  an  ecclesiastical  judge,  yet  his  chancellor  is  ^,u,.^<!i"*'**°"  "^ 
sppointed  to  hold  his  courts  for  him,  and  to  assist  him  in  matters  of  eccle-  Institution  and 
liistical  law.  l"["*'^-''"* 

In  case  of  complaint,  against  a  clerk  in  holy  orders  for  any  ecclesiasti-  raua, 
cil  offence  under  the  Church  Discipline  Act  (6),  the  bishop  holds  a  court  in   Bishop  on 
Uiown  person,  assisted  by  three  assessors,  of  whom  one  must  be  the  dean  t^t^ch-siastical 
of  his  cathedral,  or  one  of  his  archdeacons,  or  his  chancellor,  and  another       ^^' 
•  »eijeaiit-at-law,  or  advocate  who  lias  practised  five  years  in  the  court 
uf  the  'province,  or  a  barri»ter  of  seven  years*  standing,  another. 

Etch  archbishop,  every  bishop,  and  their  oflicials,  have  their  seals  of  Seals  of  office, 
office  respectively. 

According  to  the   temporal  laws,  if  a   bishop  grafit  letters  of  institu-  Whether 

tion  under  any  other  seal  ^han  his  seal  of  office,  althouch  it  be  done  out  1*^"?^"  ?*" 

'  »  r  institution  can 

of  his  diocese,  yet  it  is  good  ;  for  in  Cort  v.  Si,  David's  (^Bishop  of)  (7)t  be  granted 

»here  the  plaintiff  offered  in  evidence  letters  of  institution,  which  appeared  "»der  any 

to  be  sealed  with  the  seal  of  the  Bishop  of  London,  because  the  Bishop  of  thesealofoffi<;p. 

Sl  David's  had  not  his  seal  of  office  there,  and  which  letters  were  made 

lb)  out  of  the  diocese,  it  was  held,  that  they  were  good  enough,  for  that 

the  stal  is  not  material,  it  being  an  act  made  of  the  institution ;  and  the 

tritiag  and  sealing  is  but  a  testimonial  thereof,  which  may  be  made  under 

10 J  seal,  or  in  any  place. 

"  Bishops  shall  be  at  their  cathedrals  on  some  of  the  greater  feasts  and 
It  least  in  some  part  of  Lent,  as  they  shall  fiiui  expedient  for  their  soul's 
hcdth.  (8) 

"Bishops  shall  abide  at  their  cathedral  churches,  and  officiate  on  the  chief  Residencr. 
(estirals,  and  on  the  Lord*s  days,  and  in  Lent  and  in  Advent ;  and  shall  visit 
their  dioceses  at  fit  seasons,  correcting  and  reforming  the  churches,  and 
eouccrating  and  sowing  the  word  of  life  in  tiie  Lord's  soil.  (9) 

**  Bishops  shall  be  pei'sonally  resident,  to  take  care  of  the  flock  committed 
to  their  charge,  and  for  the  comfort  of  the  churches  espoused  to  them, 
cipeciallr  on  solemn  days  in  Lent  and  Advent,  unless  their  absence  is 
required  by  their  superiors,  or  for  other  just  cause ;  that  is,  by  their 
Mperiors,  either  ecclesiastical  or  secular."  (10) 

(1)  Lyndvood,  Const  Prov.  Ang.  16.  in  Scotland  or  the  United  States,  to  officiate 

(2>  /■  re   Ytwk  (Dean  of),  *J  Q   B.  I.  in  their  respect  i\e  dioceses. 

lupins'  Ecclesiastical  Statutes,  2089.  (6*)   Stat.    3  &  4  Vict.  c.  86.      Stephens' 

(3;  Stat.  3\}  Geo.  3.  c.  60.  Ecclesiastical  Sututes,  1989. 

(4>  Scat  1  &  2  Vict.  c.  106  s.  77.    Ste-  (7)  Cro.  Car.  341. 

pbens'  Ecclesiastical  Statutes,  1870.  (8)  Lyndwood,  Const.  IVov.  Aug.  IDC. 

(5iSut.3&4  VicLc  3: J.  authorises  tl.o  (9)  O'tho.  Athon.  55, 

Ifisfaops  of  Enf^land  or   Ireland  to  permit  (10)  Ibid.  118.     1  IJuin's  Iv  !«.  t?l3. 
c.'erg}  of  the  I'rotesUnt  Episcopal  Church 
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.  :"'-i»»  -^i.z.irr  :r  b.*i';7v.  as  to  xh^  rtiMiMliOB  aflte 

1*:-:*^: :c  :r  ::--J:::r  :i  cf  ilai  irro  a  bnefiee.  if  mcIociI; 

z^r^-.i  .:  :i-  :  riiajy  rr  t'is^i'p  wWwuxTcr  htn:  ni, 

i^cv:  to  ^i-r  Bishop  of  Norwiefc,  to  a  chmh 

.*:  :.-r   I'-.-r-rs**    .t  N.rrica,  azd  tbe  buliop  is  An  ■ 

-  ::    L  \j^i  z   .:  LtLii-i-  who  b  tktn  is  EiigUiid,iii 

.-irr  ni-  i\i=lzr:  :J:«r  clerk,  or  ei«'e  him  admimaor 


a  niz  ■:'-S  ci'  hi*  dir-ces*.     Thnsi*  in  Bnm% 

'Lr-  c^:=:=:  r  l^w  a  bi^bop  cannoc  cite  a  ■■ 

:   :i-  •pii-arr  hi^  not  anr  jarisdietion  oil 

vr  1  T-rr7s«:'3  excommunicaied.     But  if  one  ■ 

-rr  ii.<rs-^.  i\''iT\r^z  tiie  time  of  his  r»ideMi^ 

L-rt  hr:  conunined  the  offence,  ahlioagk 


hfrar  ti-:  ca  :i-r-  .:  m^  t« 

T  r.  e  j '-  rls-l  1^ -.  r,  :  •'  -  if 

r!*-rk.  era*  ".o  :J:*  i*:^l*- 

biit  it  foilo**  :l*  t^^ .-«.:•: 

whirh  :*  r-j-A  wrjL.r,  :.-- 
Lon«:Jor* :  cr  ;:  1:  ->  t: 
in  Lor.don :  tir 

in-tivitl':::  :-  L^- :.-.   i 
The   cr^i-iTT  .-i'L ::  i.:: 

out  of  h.5  ■::  >:r-**  :  &::•:  :i 
of  hi*  cii-x^ir-^-  *'i:  :o  i'*.-?- 
N.  comxi:  aii^lirrrr  ii  ar;: 
he  mar  bt  ci^cti  il  ihr  d> 
he  dwell  out  of  :hr  dM-c-rs-e. «  *  i 

It  ha*  be«n  «d:i(.5i  ili:  -  bl^hop«.  whilst  inhabiting  their 
hou«e?.  art  considers!  3^  rv^iiir.^  :::  ihtir  diocese*  :"  but  it  is  dear  thattUi 
privilege,  if  it  do  exis:.  is  r^^r^'-r.al  and  not  local,  and  does  not  attach  if  tki 
propt-ny  pias  our  •..!  the  bi^h-.c"*  haLO*.  Tziu?..  in  the  office  of  thejndge 
promoted  bv  Bastion  r.  WdU  i*?\.  Sir  William  Scott  observed,  "Thisbl 
proceeiing  by  Dr.  Barton,  rtctor  of  the  pari*h  of  St.  Andrew,  Holboi^ 
against  Dr.  Well*,  for  p*rf«jrminz  divine  *enice.  preaching,  and  admiui- 
tering  the  sacraments  in  E!y  Pi^ce  CLapel.  without  a  licence  from  tkl 
Bishop  of  London.  The  tUct  is  admitted,  and  though  the  form  of  thii|XO- 
ceeding  is  criminaL  the  suit  is  brought  for  the  purpose  of  trying  the  cin 
right,  and  the  real  panit-s  n:ay  be  said  to  be  the  Bishop  of  London  aod  tkl 
Bishop  oi  Ely,  or  the  granit-e  of  the  Cn  wn.  In  one  of  these  penoni  tki 
jurisdiction  resides  :  Dr.  Barton  lays  ic  in  the  Bishop  of  London,  Dr.  Web 
in  the  Bishop  of  Ely.  or  in  iuv  grantee  of  the  Crown,  though  it  cannot  be 
in  both ;  and  the  counsel  for  Dr.  Wells  have  argued  it  almost  entirrlj  V 
for  the  grantee,  and  tliereby  seem  rather  to  admit  that  the  Bishop  of  Elf 
must  be  excluded.  I  may  add.  also,  that  the  nature  of  the  present  pn" 
ceediag  scarcely  raises  the  quoiion  of  general  jurisdiction,  since  it  il 
founded  only  on  the  cliarge  of  officiating  in  the  performance  of  difiM 
service  without  a  licence.  In  many  chapels  it  is  necessary  that  the  1 
should  have  a  licence,  or  in>titution,  from  the  bishop,  although  the  1 
may  have  no  general  jurisdiction  over  the  place.  (7) 

'*  Free  chapels  are  of  that  nature  ;  and  in  many  pure  donatives  the  bishop 
hatt  authority  over  the  persons  officiating,  though  not  over  the  place. (8) 


( 1 )  Lymlii-oodf  Con'^t.  ProT.  Anj?.  67. 

(*^)  (iiHlolphin's  Iteiicrturium.  :).t. 

i'.h)  Latch.  174. 

(I)  PrtlUy  V.  Langhy^  Broirnl.  1. 

('»)  Il**;»iTs's  Kccle^.  Law,  lia 

i(i)  \  Consist.  'J1. 

(7)  •Trw  cliapc'ls  wereplacfs  of  rvlipoiis 
worship  fscinpt  from  all  jiiiiMiiction  nf  the 
ordinary,  save  only,  tiiat  the  ini-umbcnt*: 
wiTi-  generally  in^titiiti-it  l»y  the  f>ishop,  ainl 


in<lucted  by  the  archdeacon  of  the  pb*" 
Tanner,  NoL  Mon.  Pref.  p.  28. 

"  Free  chapels  may  continue  nch,  ■ 
point  of  eicmption  from  ordinary  i  iiiliiiWi 
though  the  head  or  memben  nccm  ia^ 
tution  from  the  ordinarv."  OilMan'tCV 
del.  ii  1 1 .     Rcgistr.  f.  'MTt.  b. 

(«)  Co'ff^itt  V.  SivamJt',  2  Ld.  Baj». 
1  '20:». 


"Tki  qoattioD  then  is,  whether  it  is  necessary  that  Dr,  Wells  should   GustRAi, : 
hate  1  liceoee  from  the  Bishop  of  Loniion  to  officiate  in  Ely  Chapel  ?  and  '''^'' ''"'"  '^"-  ^ 

TnmrrY  op  a 
ttO*»belhfr  the  general  jurisdiction  of  the  Rii^hop  of  London,  as  ordinary    Bishop  ik  his 

ia«  larger  sense,  may  extend  there?     On  the  part  of  Dr, Wells,  it  is  not  ^^^^vkhal 

•Jioirtt  under  what  authority  he  acts ;  he  declines  all  anthority  from  the     ^''^""'^ 

Biikop  of  London,  and  alleges  none  from  the  Bishop  of  Ely,  or  from  the  Judgment  of 

piitee:  tad  be  may  be  said  almost,  on  his  own  representation,  to  stand  in 

tie  chtrieter  of  a  mere  intruder. . .  * 

"The  ground  assumed  in  this  case  is,  that  Ely  Chapel  was  an  ancient 

llilpel  of  die  Bishop  of  Ely,  and  within  the  diocese  of  Ely^  as  part  of  the 

^inopil  houae^  which  was  conveyed  by  act  of  parliament,  with  all  rights, 

p^Jh§e$t  And  immunities  to  the  Crown  ;  that,  in  this  manner,  it  became 

pift  of  DO  diocese  whatever,   and  was  afterwards  granted  by  the  Crown 

l»tke  present  grantee^  who  holds,  as  the  Crown  held,  free  from  all  juris- 


Sir  Willmifl 
Scott  in  Barton 
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•*Il  appears  from  general  authentic  history  that  the  see  of  Ely  was  founded 
but  that  of  London  subsisted  many  ages  before.  The  house  was 
',  by  Bishop  Kirby  in  l*i90,  consisting  then  of  a  messuage  and  se- 
fvil ooltagcs*  (I)  His  successor,  Bishop  De  Luda,  purchased  more  houses, 
nileSi  them  to  the  see  on  payment  of  lOOO  marks  to  his  executors.  It  is 
•01  ibown  ai  what  time  the  chapel  was  built ;  but  it  must  have  been  either 
by  Ri^bop  Kirby  or  De  Luda,  since  there  is  mention  in  the  will  of  the 
till»  of  an  endowment  for  a  chaplain,  and  it  does  nut  appear  that  there 
m^  on  that  occasion,  any  other  interposition  of  the  royal  authority  than 
telogiltae  tbe  gift. 
*^  Wbat,  then,  was  the  condition  of  this  place  before  the  purchase  by  the 
>?  It  must  have  stood  on  the  common  footing  of  all  ground  in  and 
:  LoDdoo«  which  is  not  distinguished  by  any  known  appropriation,  as 
pwt  of  tbe  diocese  of  London*  There  is  no  suggestion  to  the  contrary, 
iicttbe  wbole  argument  is  built  upon  the  change,  that  is  supposed  to  have 
bia  made  by  its  becoming  part  of  the  diocese  of  Ely;  and  it  is  said  that 
it  became  thereby  exempt  from  the  ordinary  jurisdiction  of  the  Bishop  of 
hmhn.  But  that  is  to  speak  improperly^  since  there  was  no  special 
tvnption  from  London,  only  as  every  other  part  of  Ely,  or  as  any  part  of 
fM  diocese  is  exempt  from  another. 

**1  cof»ceive,  by  the  ancient  law,  that  bishops  should  be  empowered  to  act 
ii  tknr  London  booses  as  in  their  dioceses ;  and  for  that  purpose  their 
laiiiflces  iu  London  were  considered  as  part  of  their  dioceses.  We  collect 
tb  horn  what  is  stated  by  ^  Bishop  Gibson  *  (2),  and  from  the  statute 
35Hau  8.  c,  31^  relating  to  the  bishopric  of  Chester,  where  it  is  provided 
be  sball  be  held  resident  in  the  diocese  of  Chesterj  and  hoivejuris- 
1  tQ  bis  bouse  at  Weston,  within  the  diocese  of  Coventry  and  Litch- 
filitnng  his  abode  there,  as  other  bishops  have  in  the  houses  belonging 
i^mt  fteeSf  wheresoever  they  lie/  It  is  said,  that  this  is  only  a  private 
I  wad  ll  b  so  in  its  enactments,  but  it  gives  a  general  description  of  the 
■  '"  tion  in  such  places.  It  refers  to  a  rule  of  law^  which  was 
.^tude;  and  in  the  stat.  SI  Hen.  8,,  relative  to  the  exchange 
between   tbe  Bishops  of  Carlisle   and  Rochester  and  the  Lord 


tliBxn'fl    Church    of    Ely» 
Godwui;   de  Pnrauhbus 


(2)  Cod.  132.  w. 


I 


Ti*»  Axn  Aii« 

TUOJOTT  or  A 
Bt9Bor  IK  HtS 

CArACtTlB. 


Jud|r|Qcnt  of 

8ir  WUliARi 
ikott  ill  Mar^ 


bg  out  «f 

iBmM 


Ru5sell,  there  is  a  clause  providing  *  that  tbey  should  have  the 
ihority  in  their  new  houses  al  Lambeth  atid  Cbiswick  as  they  had  exerebed 
in  their  old  housefi;*  and  Gibson  say^,  that  at  the  time  when  be  wroli^ 
•  there  were  none  left  but  Lambeth  House  and  Croydon,  belonging  to 
Arclibishop  of  Canterbury ;  Winchester  Place,  now  removed  from  Soi 
wark  to  Chelsea ;  and  Ely  House  in  Hoi  born.'  (1)  The  same  privilege 
not  been  attached  to  new  houses,  and  is  not  annexed  to  the  prmeiit  El] 
Housey  though  a  visitatorial  jurisdiction  is  allowed  in  it  by  statute.  (2*) 

**  It  h  made  a  question,  what  was  the  nature  of  the  authority  allowed 
whether  voluntary  or  eontentious  ?  but  I  see  no  reason  to  limit  thai  pti- 
vilege  in  the  present  caae,  though  it  is  certain,  that  by  tljc  old  caMi 
law  (3)  it  U  laid  down  as  a  rule,  that  one  bishop  could  not  exercLfre  jufi* 
diction  in  another  dioceset  even  with  the  consent  of  the  other  bishop,  *  «ui 
co^nmcerH  inter  ifoieniesJ  The  objection  from  the  Statute  of  Citations  (^; 
is  not  material,  since,  in  such  instances,  there  would  not  be  a  going  out  <if 
the  diocese  more  than  in  the  case  of  detached  districts,  and  I  see  no 
to  presume  that  the  bishop  might  not  have  held  a  court  of  audienet 
consistory  court  in  such  places,  though  it  was  seldom  done. 

**  Another  ijuestion  is  raised,  whether  the  ancient  jurisdiction 
concurrent,  or  was  excluded  or  removed?    In  the  older  editions  of 
perceive  that  Ely  Chapel  is  classed  in  London,  and  it  is  more  conMiiantt* 
general  principles  that  it  should  be  so,  than  that  it  should  have 
absolutely  and  exclusively  a  part  of  Ely. 

**  Such  b^ingthe  ancient  law  and  usage,  is  it  to  be  inferred,  io  r^iOll  otj 
fact,  that  a  place  so  becoming  part  of  the  new  diocese  is  thereby  « 
vocably  detached  from  the  ancient  diocese?  The  intention  of  the  ndt 
to  protect  the  bishop  from  the  penalty  of  non- reside  nee  (5\  and  to 
for  the  nece^.^ities  of  his  diocese,  by  enabling  him  to  perform  the  dutiii-^ 
it  when  called  away  by  public  business*  Suppose  the  first  bij^hop,  Ki»^« 
had  hoon  quitted  this  residence,  on  both  reasons  he  would  have  oarrifdl^ 
privilege  to  his  new  house.  In  such  a  case,  on  what  ground  could  ^ 
person  who  might  succeed  him,  not  being  Bishop  of  Ely,  claim  jurisdidi* 
on  any  principle  of  security  to  hiraselC  or  grounds  of  public  euuv 
Suppose  the  «ame  of  Bisthop  Dc  Luda,  or  his  immediate  $uccea«iora.  If 
privilege  would  not  have  remained  attached  to  the  house  when  they 
then  it  can  only  Ik*  by  the  elFeet  of  time,  as  it  is  contended,  that  iht 
sonal  privilege  is  now  become  local.  But  how  is  this  proved  ?  It  ii  only 
that  time  has  done  so  in  other  ca»es,  and  that  in  detached  pait<  of 
The  history  of  that  fact,  hnwever,  is  subjr-et  to  much  obscurity  u 
and  even  taking  it  to  be  true  and  certain,  is  accounted  for  oa  other 
ctplcs.  When  counts,  having  hereditary  counties,  had  also  fnaoon 
where,  it  is  supposed  that  they  obtained  permission  of  the  Crown, 
detached  manors  should  be  parts  of  their  counties.  But  there  b  no 
principle  thai  is  kno\iii  to  have  prevailed  at  any  time,  that  the 
lands  of  an  earl  should,  during  his  residence  there,  be  deemed 

( I )  Gil>ibODV  Codex,  1 32t  n.  his  lee,  mjiy  be  made  in  th«  i 

(*i)  Tliif  net   12  Geo.  3.  c,  4f?,  provides  resident e,  Ely  Hoiimv  Doicr  S 
tlim  thv  bi%fiop  in»y  CiinUnue  toeicrciw  liit  (3)  X.  1.  50.  7.    Vida  Qiom.  <^Td 

AIitieltiLtc  jurisdicrton,  a«  visitor   of  eertaiu  (i)  Slat.  39    Hen.  S.  c  9. 

Cf>IW|ti*«  In  CVtii bridge,  ind  aliu>dlructft  ihat  (5)1  Buiu'*  £.  L.  91S.      VTn 

|>«y^Tncnt  of  ihc  rti»CTT<rd  rcntr,  biJangirig  to  gyman  s  Law,  c.  3*^.  p,  3IS8, 
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to  hit  county ;  and  it  is  most  probable,  that  it  was  by  special  grant  that   General  Du- 
nek  peculiar  exceptions  were  established.     But  supposing  such  grants  THORrrr^or  a' 
leie  obtained,  they  became  under  such  grants  local ;  and  succeeding  earls  Bishop  in  his 
eoold  not,  by  changing  such  manors,  affect  their  local  character,  and  cause  J^"^,^ 

tkeir  new  demesnes  to  be  considered  in  the  county  where  situated,  whilst  

the  iDcient  ones  lost  that  character. 

**  With  respect  to  bishops,  the  origin  of  their  privilege  was  very  different, 
M  it  WIS  principally  founded  on  the  ancient  rule,  that  their  residence  should 
be  vithin  their  diocese.  The  cause  and  the  nature  of  their  privilege  was 
poiona] ;  and  in  the  several  instances  which  are  mentioned  in  the  acts  of 
pulitment,  it  is  not  to  be  doubted  that  they  had  all  oratories  consecrated, 
nd  probably  by  themselves,  for  divine  service ;  yet  there  has  been  no 
dttm  of  local  exemption  for  these.  It  is  truly  said,  that  if  others  have 
rdinquished  such  privileges,  it  cannot  affect  the  rights  of  those  who  wish 
to  retain  them  ;  but  it  is  some  presumption  against  such  a  claim,  that  no  one, 
biing  the  same  ground  of  pretension,  has  made  the  same  claim,  particu- 
Ut  in  a  case  of  privilege,  which  is  seldom  given  up,  even  when  it  is 
bnnlensome." 


7.  Parliamentary  Privileges.  Pabliahent. 

ART    PbIVI- 

A  bishop,  confirmed^  may  sit  in  Parliament  (1)  as  a  lord  thereof,  but 
M  BDtil  confirmed,  because,  the  election  is  not  complete  without  confirm- 
MioD.(2) 

The  spiritual  lords    consist,   since   the  union  with  Ireland,   of  three  ^«  number 
titlihishopt  and  twenty-seven  bishops,  of  whom  one  archbishop  and  three  \q^^  *^^"  ^ 
Wiops  are  lords  spiritual  of  Ireland,  entitled  by  rotation  to  sit  and  vote 
Mthe  part  of  Ireland.  (3) 

The  lords  spiritual  are  supposed  to  hold  certain  ancient  baronies  under  u"^*'^^-*** 
tk  Crown,  for  William  the  Conqueror  thought  proper  to  change  the  spi-  ancient  ba- 
AmI  tenure  of  frank-almoign,  or  free  alms,  under  which  the  bishops  held  «>nie». 
tUr  lands  during  the  Saxon  government,   into   the   feudal   or   Norman 
toaue  by  barony,  which  subjected  their  estates  to  all  civil  charges  and 
Dents,  from  which  they  were  before  exempt  (4) ;  and,  in  right  of 
■ion  to  these  baronies,  which  were  unalienable  from  their  respective 
'■gsitiet,  the  bishops  were  allowed  seats  in  the  House  of  Lords.  (5) 

Archbishops  and   bishops   may   be  deemed   lords   of    Parliament    by   Archbishops 
Wiwoof  tenure,  but  they  are  not  esteemed  peers  of  the  realm,  which  is  p^„of^he°^ 
Mv  considered  as  a  dignity  ennobling  the  blood  of  the  holder,  and  an  realm 
•MMp  character  in  the  person  to  whom  it  belongs,  unless  lost  by  for- 
kitve,  or  taken  away  by  act  of  the  legislature.  (6) 

(I)  Biibopt  upon  being  traiuiaitd  pay  no  (5)  3  Hal1am*s   Hist,  of  Middle    AgQ9^ 

2^fcci  Bpoo  tbdr  being  introduced  into      e.  8.     1  Inst.  1S4.  (a).  ».  (1)       Vide  etiam 


2  Ibid.    585—587.      4  Ibid.  1.     Gibson's 
V^Ewmma  y.  Ateomgk,   Latch,  S33.    cit       Codex,  127. 

BbM'i  Codex,  S9.  (6)  I    llcp.   Dig.  Peer.  70.      Hde  1  Ste- 

(S)  Tidt  staL  39  &  40   Geo.  3.    c.  67.       phens  on  the  I^w  of  Parlbincntary  Elor- 


k'  Eeelcsiastical  Statutes,  962.  tions,   .S65.    in  not.     1    I)c  Lolme  on  the 

<i)  Gilh.  Hist.  Exch.  55,  2  Black.  Com.       English    Constitution,  by   Stephens    109. 
ly  Sicpbn,  358.  112.  127. 
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^^Sfi 


■|nopur«I 
^  IrituiiJ 


Precedence. 
Ord^  tn  whkli 
tN  biihopt  ftit 
in  ptfliatnent. 


The  lord* 
ftptriluiil  enjuj 
llie  l(.*gal  pri- 
vU«gi*4  that 
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do,  hut  i|utr%- 
ttoriAhlc 
whethi-r  a 

bUbup    CCItlllt 

be  tricti  by  the 
.  iptirt  in  Vmt- 
>  linnciiL 


Bat  the  ittie  of  the  bishops  to  a  seat  in  the  House  ofLordt  m€ 
pre:ient  day  to  be  rather  founded  on  usage  than  upon  tenure(l); 
clear  that  the  bishops  who  were  created  under  st&t.  SI  Hea.8L  c*9lA 

not  hold  tlteir  laod^  by  baronial  tenure. 

Dr.  Warburtoji,  in  his  Alliance  between  Church  and  State (2),  ohmrrm 
"The  bishops  sit  in  the  House  of  Peers  by  usage  and  custom;  wliieh  i 
therefore  eall  usage,  because  they  had  it  not  by  express  charter,  for  tfcfl 
we  should  find  some.  Neither  had  they  it  by  tenure;  for  regularij  tM 
tenure  was  in  free  alms,  and  not  /jer  baroniam  ;  and,  therefore,  it »  d^ 
they  were  not  barons  in  respectof  their  possessions;  but  their  possetuoiwWfA 
called  baronies,  because  they  were  the  possessions  of  customary  baroni.** 

I'hough  the^e  lords  spiritual  are,,in  the  eye  of  the  law,  a  distinct  estiti 
from  the  lords  temporal,  and  are  so  distinguished  in  most  of  our  adi 
of  Parliament,  yet,  in  practice,  they  are  usually  blended  together  undrf 
the  one  name  of  the  Lords:  they  intermix  in  their  votes;  and  the  majority 
of  such  intermixture  binds  both  estates. 

From  this  want  of  a  separate  assembly  and  separate  negative  of  t&l 
prelates,  it  seems  (3)  that  the  lords  temporal  and  spiritual  are  now,  h 
reality,  only  one  estate  (4) ;  at  least  it  is  unquestionably  true  in  etm 
effectual  sense.  For  if  a  bill  should  pa«s  their  bouse,  there  is  no  doubt  of 
its  validity,  though  every  lord  spiritual  should  vote  against  it.  Tho»ifce 
Act  of  Uniformity  (5)  was  passed  with  the  dissent  of  all  the  bi»bop${6): 
and  the  style  of  lords  spiritual  is  omitted  throughout  the  whole.  Tlkf 
Queen  can  likewise  hold  a  parliament  without  any  spiritual  lords?  IAm 
were  held  the  first  two  parliaments  of  Charle^*  2.,  whereto  no  biiliopi 
were  summoned  uutil  after  the  repeal  of  slat.  16  Car.  1.  c,  27.  by  stitB 
Car.  %  c  2.  (7)  On  the  other  hand,  an  act  of  Parliament  waaH 
it  IS  presumed,  be  good,  if  the  lords  tentporal  present  were  inferior  to 
the  bishops  in  number,  and  every  one  of  those  temporal  lords  give  \o$ 
vote  to  reject  the  biil,  though  Sir  Edward  Coke  seems  lo  doubt (8)  wbctbtf 
this  would  not  be  an  ordinance,  rather  than  an  act  of  Parliament 

By  Stat.  51  Hen.  8.  c.  \(k  s.  3.  (9)  the  bishops  are  to  sit  in  Pa 
on   the  right  side  of  the    parliament  chamber,  in  this  order; — I 
Archbi?^hop  of  Canterbur)' ;  next  to  him,  on  the  same  form,  the  Archb 
of  York  ;  then  the  Bishop  of  London  ;  then  the  Bbhop  of  Durham ;  ■ 
the  Bishop  of  Winchester;  then  all  the  other  bishops  after  their  anci«Q 
but  if  any  of  thejn  be  a  privy  councillor,  he   takes  place  after  the 
of  Durham.  (10) 

The  lords  spiritual  enjoy  the  legal  privileges  (1 1)  that  the  lords  I 
do ;  but  it  is  very  questionable  whether  a  bisliop  could  be  tried  by  tht  { 
in  Parliament,  (12) 


Finlfl 


(1)1  It«t.  97.  («).  134.  (U.) 

(a)  P.  ISL 

(!l>  WhitfWk  on  PArliAincnt,  c.  72, 
Warlmrtoii «  Alliance,  b.  iL  c*  3. 

(-1;  Djrcr,  00.  ph  21. 

(J  I  StAU  1  EliJt.  e.  2.  Stephens'  £c- 
cl«~  '  '' '  ^rttuii*^  3t?3, 

I  I.  H.  2L 

r  ,        -  Ecctcftla«tic«l  StJktutla^  SOB, 

Srliicn*  liaronage,  p.  I.  €,  6,  2  Iwftt.  &hS — 
5S7.     Kc^tw.  18  J. 


25. 


S    Bhick. 


(S)4    Intt. 
Stephen.  359. 

(9)  Sccphctis*  Eceknwtifal  i 

(10)  I   Inst,  ^4. 

(11)  PreUlet  are    tsclud^tl   b 
lUctu  2   c.  IK,  and   itxt    3  RicIl  \ 
c.  5.,  which  pre  ibe  Action  diri 
natum*       8tcptieOl^ 
8?.  7fi, 

(12)3  Inst  30»St.     It  ni»yU« 
that     Archbishop     Cnntncf     mi^ 
FUher  wen  t*-**^  bf  «  Judge  aa  oma 
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Tbu«  l^rd  Coke  states  ( 1  ^  "  Every  lord  of  Parliament,  and  tlial  hath 
foiec  id  P&rliameut,  and  called  thereunto  by  the  King's  vvnt,  shiill  not  be 
tiied  bf  kis  peers,  but  only  «uch  as  sit  there  raiione  nobiii/aiis,  as  tiukes, 
■tn{Qise%  county  viscounts,  or  baronss ;  ami  not  such  as  are  li>rds  ^if  Pur- 
Ikmeol  nUkm€  baroniarum^  quas  leneni  injure  eccksue^  a-*  arclibij^lHiji.s  and 
UikqM;  and^  in  time  past^  some  abbots  and  priors;  but  they  shall  be  tri^d 
If  tbecottntfy^  ibat  ia,  by  rreeholders>  for  that  they  are  not  of  the  degree 

In  criminal  oases  the  lords  spiritual  usually  withdraw,  and  make  their 


AKV    I'm VI- 


In  crimiun? 
caies  til  If  1  orris 
ApirittJiil  usu 
ally  withdraw. 


8»  How  Vacancies  in  Bishoprics  may  be  createx}. 


Uow  Vac  Ait* 

CltH    IN 

Bisuorii 


1 


C HEATED. 


Bishopric*  may  become  void  by  death,  deprivation  for  any  very  gross 
ttdaotorious  crimes,  and  abo  by  resignation. 

All  resiftoat ions  must  be  made  to  some  superior;  therefore  a  bishop  must 
i4i|li  to  bis  metropolitaD. 

Tbtn;  fte«ms  to  be  some  confusion  in  the  books  concerning  the  deposing 
tr  depriving  of  a  bishop.  But  depositit/  is  one  thing,  and  fffprivin^  is 
taoUker  thing  very  different* 

0«po9iition  implies   the   taking  away  or  putting  him  from  the  office  itself,    Diitinction 
vd^mding  him  from  the  order  of  bishop. 

Deprivatioti  only  takes  from  him  the  exercise  thereof  in  such  a  particular 
dioeaiei  leaving  him  still  bii^hop  as  much  as  he  was  before^  and  only  vacates 
^  proiDotion.  (4) 


beiAvcH^n  dcpa- 
sUion  atid 
dcpriviiiio'tu 


(i>  Thtn  «re,  bowercn  irutancef  of  trials 

rf  Itthopa    prr  partM^  in    ParlUmeot ;    tm 

Hi  tdw.  5.)  of  Archbiikhop  Stratford  ;  and 

III  EidL  2.)  of  Arcbbiftbop  Arundel :  nod 

t^Bnmli  thttrt  nwj  hATe  beeu  truiU  of  binhop^ 

fcyjw*^  (u  tn  Ibe  aae  of  Adam  bishop   of 

Harcittrdt  and  John    de   Insula  bishop  of 

fiyX  cod  one,  more  particular})-,  of  Tbo- 

9m  Mflrki   bbhop    of    Carlisle,    who  did 

^i&milj  put  hiniiclf  twprr  patriam^  yd  there 

«tdtt  piun  inttancn  of  tamportil  lords  vo- 

^■toiilf    wsiring    their   triab    by    peers 

•4  potaSfi^    tbeiRwlTn    opoo    the  king's 

wmgf,  m  did    Wiilism   de  la.   Pole  duke 

•^  fiafiilk  (SS  Heo*  €,)i    or  upon    thuir 

•■ilrjrt  ••   was    done   by    Thomas    Lord 

iatiiy  (4£dv.  3.);  and  if.  notwtth^Lazid* 

a|  iiv  prori^kMi  of  Mafpta  C'harta,  that 

*v^  mam  Ikct  b  tri«d  at  the  kiti^'«  suit, 

•pi  W  tried  b/  bis  peers,  they  mi^ht  do 

in  villioat  pn^udice  to  their  peerage,  and 

^^fecriRt  by  peers  ;   so  might  the  bishops 

in:    md,   tuppoaiog  that   no   urchbi-^bop 

•r  tsiitop   iraa  eter  tried    ptr  pam,  nor 

4^  Itaiponl  loird  ever  put  lilaiself  tuptr 

W^itm^  or    the    king'i   mercy,   vet    even 

vjiMm  (BifODefc^  H5.)  itcknowltHlgei  that 

iH^p  k  Ha  cvMiaequeiice,   from   their   not 

I^Bf  Inid   bf  peer»,  th»t   therefore  thcj 

HvM^aevti  iince  the  common  liif  may 


limit  ibe  privilege  of  peers  in  one  partieular 
case,  which  yet  may  hold  in  nil  others: 
as  it  is  no  diminytion  to  the  peerage  uf 
the  tcmporql  lords  to  be  tried  by  a  common 
jury  at  the  tnU  of  the  party*  Gibson^» 
Co<lex,  J  £4. 

(3)  3    I  nit.   SI.       Gibson's   Codc^   185* 
Foster's  Crown  Law,  241. 

Against  biifibops  being  concerned  in 
cases  of  blood,  the  determination  of  the 
canon  Uw  is  as  follows: — Iliv  a  quibus 
Domini  sacrauicnta  tractanda  snut^  judicium 
sanguinis  ngitare  non  licet.  Kt  ideo  mag- 
nopcre  tahbus  etcessibus  prohiljendum  est, 
DC  tndi*crctxe  presumptionismorjbus  agitati, 
AUt  quod  niorte  plt>ct(fodum  t:':^t,  Scnteutia 
propria  judicore  prorsitmant,  aut  trunm^ 
tiones  quibn&libet  person  is  per  Shc  Inferant,^ 
«ut  inferendns  priecipimnt.  Quod  si  quis- 
quam  ittunemor  horum  prieccptorym^  aut  in 
Eeelesiie  su«  familiis^  aut  in  quibuslibet 
personi!*  tale  aliqtnd  fecerit»  concessi  ordinis 
honore  privetur,  et  loco;  sub  per]KrtuQ 
quoque  daranntionis  teneatur  crg.isrulo  reli-^ 
gatu5i.  Cni  la  men  communio  exeunti  el 
hoc  vita  non  est  negajida  propter  Domini 
niisericordiam,  qui  non  vult  peccatorTs  mor- 
tem, sed  ut  couTcrtatur,  et  vivdt,  Caus. 
23-  q.  8.  c.  30. 

(4)  1  Bu^*s  IP,  U33L 


u  3 


How    V  AC  Alt- 

riiA  iw  BisH- 

OrUCt  MAT  SK 


Certaeerttioo 
of  A  bubop  C(M»- 

imikkhiii*. 


A  h'tkhop  who 
i«  utiprofi utile 
to  hi%  <iiocc«e 
might  to  be 
removed. 


The  right  of 
the  archbishop 
to  cite,   punish. 
Anil  rirprive 
bishopv 


As  to  the  power  of  deposing,  Dr.  Ayliflre(l)  says,  tUat,  by  a  caooq 
the  Council  of  LateraOp  bishops  cannot  be  deposctl  by  their  melropolilaat 
without  the  pope's  leave  or  license  so  to  do ;  even  as  a  bishop  canjsol,  bj  hii 
power  alone,  depose  any  clerk  froto  hb  orders,  though  he  nuij*  bj  himdi^ 
give  a  person  orders. 

Dr.  Godolphin  (2)  observefi^  that  the  consecration  of  a  bishop  confers  •*  43fc«- 
racicr  indeMilh ;  inwituuch  that  although  it  should  so  happen  thal«  for 
some  just  cause,  he  should  be  deposed  or  removed  from  the  sce>  or  suspeiKM 
ah  officio  tt  htfiejicio^  butli  from  his  spiritual  jurisdietiOQ  as  to  the  eaera« 
and  execution  thereof,  and  also  from  the  temporalties  and  profits  of  ihs 
bishopric,  yet  he  still  retains  the  title  of  a  bishop,  for  that  it  is  tuppoiid 
tlie  order  itself  cannot  absolutely  be  taken  from  him/' 

As  to  deprivation,  Dr.  Ayliife  (3)  say:*,  that,  in  Englaodt  an  crdH 
bishop  may  deprive  a  bishop,  if  his  crime  deserves  so  severe  a  punialiiDeiil; 
and  that  it  is  said  in  the  canon  ]aH%  that  a  biishop  who  is  unprofitablis  Id  Idi 
diocese  ought  to  be  deprived,  and  no  coadjutor  asKigned  htoi>  nor  abtlt  ht 
be  restored  again  thereunto. 

The    right    of  the    archbishop  (4-)  to  cite^  punish,  and  deprive  bMopi^ 
was  settled  by  the  House  of  Lords  and  the  Court  of  Queen*s  Bench,  in  tk 
case  of  the  Bishop  nf  St.  David's  (5),  where  Chief  Justice  Holt  said,  "It  vai 
always  admitted  that  the  archbishop   had   inetropolitie^  jurisdiction^  aatf 
the    bishops   swear    canonical    obedience    to  him ;    and    where  there  if  % 
visitatorial  power,  there  is  no  reasou  to  question  the  power  of  deprivalioi; 
for  the  aaioe  superiorily,  which  gives  htm  power  to  pass  ecclestailkll 
censures   upon    the  bishops,   will  give  him    power   to   deprive,  tt  heia| 
on!y  a  different  degree   of  punishment  for  a  different  degree  of  tMtam, 
This  appears  upon  the  statutes  26  Hen*  8.  c.  1.  and  1  Etiz.  Cp  I.,  wbrTTt 
notwithstanding  that  there  is  not  one   word  of  deprivation,   but  ooljr  to 
visit,  repress,  redress,  reform^  correct,  and  aruendj  yet  they  have  been  c«* 
strued  to  give  a  power  of  deprivation.     And  by  virtue  of  staLli(»Ha.tl 
c.  I.  Bonner  was    deprived.      Dr.  Burnet,  the  bishop  of  Salisbury*  ta  ki 
book  of  the  Reformation,  believes  that  Bonner  was  deprived  bectnit  M 
had  accepted  letters    patent  of  Henry  VIII.  to  be  bishop;  but  thai  euMl 
be  a  legal  reason,  for,  he  being  bishop  before  for  his  life,  acceptailor(6)il 
a  patent,  duranfc  bencjilaeito<,  could  not  determine  it.     So  the  high  coniBi^ 
sinners,  by  virtue  of  the  act  of  I  Ella.  c.  L,  deprived ;  and  yet  there  tsoot 
one  word  of  deprivation  in  the  said  act,  but  only  visit,  &c.,  as  in  thefiM 
act  of  2G  Hen.  8.  c.  1 .     And  the  reason,  that  it  is  an  inherent  prerogilif« ii 
the  king,  is  but  an  additional  reason  ;  for  it  is  plain,  that,  before  the  iUtsIt 
of  Elizabeth,  the  king  could  not  have  granted  a  commission  for  redi«wfl| 
nnd  reforming  ecclesiastical  matters,  and  therefore  the  power  that  they  III 
proceeded  from  the  said  act;  for  the  kitig  exercises  his  ecclesiastjeal  »ii|V^ 
inacy  by  bis  ecclesiastical  judges,  as   he   exercises  his  temporal  by  li* 
temporal  judges/* 
^     And  Mr.  Justice  Gould  said,  that  "  in  2  Hen.  4^  10.  a„  where  the  eeeW* 
astical  jurisdieiioos  are  enumerated,  the  account   begins  with  arebbiik0{ik^ 
Acid  it  appears  by  our  books,  that  bishops  may  be  deprived  for 


(I)  Parergm  Juru,  124.  |  C  3.  ;   Ct  6. 
<U  e.    Ditt,  67.  c  % 
(!?)  llcpertoriuifi,  49. 
(3)  iVKrgun  JiiftA,  ISI. 


(4)  Vtdt  StepbcDs'  ] 
135. 

(5)  1  Lord  KAyn.  Jdft, 

(6)  ruU  I  litof.  ]«.  (1»> 
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tioD8.  (1)  And  saoh  deprivation  seems  to  be  by  the  arclibishop  ;  for  otiicr-  How  Vacan- 
wiic  to  whom  shoald  the  Court  write  ?  For  which  reason  it  must  be  pleaded,  ^^^^  ^^  J^""- 
by  whom  it  was  done,  as  Bro.  Deposition^  5.     The  Court  cannot  write  to  created.  ^  ** 

the  convocation ;  and  it  is  strange^  if  the  bishops  are  deprivable,  that  the 

hw  Bhoold  place  it  at  such  distance^  as  to  refer  it  to  the  convocation.  And 
inl  RoL  Abr.  882.,  10  Vin.  Abr.  509.  (G.)  pi.  1.,  Anselmus,  archbishop  of 
Ciaterbary,  is  said  to  have  deprived  several  prelates.  And  there  is  no 
die  where  a  person  hath  power  of  visitation,  but  he  hath  also  power  of 
dc|irivation.  (2)  But  when  there  was  such  a  summary  way  of  proceeding 
before  the  high  commission,  it  is  no  wonder  if  such  a  tedious  proceeding 
before  the  archbishop  was  not  used."  But  Chief  Justice  Holt  said,  *'thal 
tboagh  he  was  fully  satisfied  in  his  opinion  that  the  archbishop  liad  such 
jansdictioDy  yet  he  would  not  make  that  the  ground  of  denying  a  prohibi- 
tion in  this  case.  The  matter  of  the  suggestion  is,  that  the  archbishop  is 
iMtFuned  by  the  canon  law  from  proceeding,  &c.,  without  assistance,  &c. 
Now  it  must  be,  that  the  Court  take  notice  that  the  archbishop,  by  tiie 
eoamoQ  law,  hath  metropolitical  jurisdiction,  and  for  that  purpose  he  was 
coQititnted ;  that  there  are  two  in  England,  who  are  primates  in  their 
Ripective  provinces ;  and  then  they  have  sufficient  jurisdiction,  and  being 
tie  jadges^  though,  perhaps,  by  the  canon  law,  they  ought  to  take  other 
to  their  assistance,  yet  their  proceeding  without  such  assistance 
;  be  a  ground  for  a  prohibition.  If,  in  fact,  the  archbishop  extended 
bh  jorisdietion  further  than  he  could  by  the  rules  of  the  common  law,  that 
■ight  be  a  ground  for  a  prohibition ;  but  where  all  the  authority  that  he 
( use  of  is  no  more  than  what  the  common  law  allows  him  ;  but  there 
!  ecclesiastical  canons  which  restrain  him  from  exercising  the  juris- 
ietioD  which  he  bath  by  the  common  law  ;  that  is  matter  proper  for  tiic 
ngaisanoe  of  the  delegates  upon  the  appeal,  but  no  ground  to  prohibit  them 
ftia  proceeding.  And  it  is  without  precedent,  to  grant  a  prohibition  to 
tbe  cedesiastieal  court,  because  they  proceed  there  contrary  to  the  canons.*' 

Although  the  foregoing  case  of  the  Bishop  of  St.  David's  would  justify  ?^'^J^^7,|^^|''° 
tbe  aicfabishop  to  deprive  a  bishop  for  just  cause,  and  shows  that  he  can  de-  nal  that  depos* 
prire  a  bishop  without  the  co-operation  of  a  synod  of  the  bishops  of  the  pro-  ^d  the  Bishop 
mot^  aecordiDg  to  the  rules  of  the  primitive  times,  yet  when  the  Bishop  of  °      °^  *'* 
Clogher  was  deposed  in  1822,  it  was  judged  expedient,  to  obviate  any  doubt 
■poo  the  point,  that  the  judicial  tribunal  should  be  composed  of  tiie  arch- 
bJAop  and  all  the  other  bishops  of  the  province — a  precedent  which  Avill 
piobably  be  followed  on  all  future  occasions. 

(I)  Uf»i€t  toM,  11  Co.  49.  (b).  3  Inst  (2)  F.  N.  B.  93.  tit.  Prohibition  and  In- 

SN.  S9  Ed.  3.  16.  a.     2  H.  4.  3.  b.  hibitum. 
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GnrxsA-tLT* 


StAtutet  ro- 
uting to 
lilwaphemj  and 
|irti&neiiCM» 


a.  St  mifmU 
iibl«rflpc«kliig 
in  drrogftlioc 
of,  or  stijr 


Ctner^dt^ —  Statvies  rttatinff  to  htatphemjf  and  profam^meu —  Stai*  ]  £die.  ^,  ct 
—  JSIu/.  1  Eiis,  c*  3.  —  Amy  minhttr  ipeakin^  im  ikrvff^Him  ttf,  m  9m f  furiia  % 
writing*  or  toordt  depraving  th*  Book  of  Ormmim  Prajftr  —  ^«fL  3  /4C.  U  t.  tl. 
Wmg  ike  koif  mam§  of  God  or  of  tht  Boty  Trinity  pmfomdf —  SlaL  9^1^  G^\ 
t.  3i.  Rtproaekimg  ikt  ckHsiian  religiom —  Tkt  thritti^m  rtH^imi  itfmH  «f  tkt  Im 
of  ih^  land — Differemen  i^  rdi^km*  4>pinionM  vpan  tjwtrovtHtd  ptith  fumitlnd*' 
Impieijf  i*  not  only  cm  offtnt*  ogainH  Gad^  but  a^ainU  off  dvUiaw  amd gmoitmeM^ 
Eational  and  ditpa^fionait  ditetawiomM  vpom  iAt  ettMithtd  madt  of  wonkip  ptrmttd 
.^  PublieatioHB  againH  mamlity. 

All  blasphemies  against  God,  as  denying  his  being  or  providence ;  andilt 
contuiTielioas  reproaches  of  Jesus  Christ ;  all  profane  scoffing  at  the  Huly 
Scriptures,  or  exposing  any  part  thereof  to  contenjpt  or  ridicule ;  all  \m* 
pofttors  in  religion,  as  falsely  pretending  to  extraordinary  com  mission*  frm 
God,  and  terrifying  or  abusing  the  people  with  false  denunciationa  of  jud|* 
ments  ;  and  all  open  lewdness  grossly  scandalous  ;  inasmuch  as  tbejtetidto 
subvert  all  religion  or  morality,  which  are  the  foundations  of  govemmcjit 
are  punishable  by  the  temporal  judges  with  fine  and  imprisonment,  and  akt 
such  corporal  infamous  punishment  as  to  the  Court,  in  discretion,  sbaOieca 
meet,  according  to  the  heinousness  of  the  crime*  (2) 

The  statutes  relating  to  blasphemy  and  profaneness  are,  stat*  I  f4wS 
c.  1.  (against  such  as  shall  IrrEvereiitly  ^peak  against  the  saerameut  of  tk 
altar,  and  of  the  receiving  thereof  under  both  kinds)  (fi);  stat  1  Elii*C»t 
(for  the  uniformity  of  common  prayer)  (4) ;  utat  3  Jac*  L  €t  fh 
(to  resiram  the  abuses  of  players)  (5)  ;  stat.  9  Se  10  GuU  5.  c*5i 
(for  the  more  effectual  suppressing  of  blasphemy  and  profaneiieis)(6); 
sUt  22  Geo.  2.  c.  33.  (rendering  seamen  on  board  ships  of  wif  gutltref 
profaneness  liable  to  be  brought  to  trial  before  a  court  martial)  (7);  «ttL 
53  Geo.  3.  c.  IGO.  (relieving  persons  who  impugn  the  doctrine  of  the  lW]f 
Trinity  from  certnin  penalties*)  (8);  stat  60  Geo.  3.  k  1  Geo*  4.  C  i 
(for  the  more  effectual  prevention  and  punishment  of  bjasphemoiis  oA 
seditious  libels)  (9) ;  stat*  4  Geo.  4.  c  31.  (repeating  the  provbtons  of  iM 
19  Geo.  2.  c.  2K  requiring  the  same  to  be  read  quarterly  in  all  ptfii^ 
churches,  &c)(10);  and  sUt,  11  Geo.  4.  &  1  GuU  *.  c.73.  (partly  ^ep•^ 
tog  Stat  60  Geo.  3.  &  1  Geo.  4.  c-  8.)  (11) 

By  Stat.  1  Edw.  6.  c,  1 .  (repealed  by  stat.  1  Mary,  seas.  2.  c,  2.,  and  rrrvrd 
by  slat.  1  Eiiz*  c,  L),  persons  reviling  the  sacrament  of  the  LortTi  Bufflf 
by  contemptuous  words,  or  otherwise^  shall  su0er  imprisonoienL 

By  stat.  1  Eliz.  c.  2.,  if  any  minisier  sliall  speak  any  thing  to  dtnpiam 
of  the  Book  of  Common  Prayer,  lie  shall,  if  he  be  beneficed,  forllieM 
offence  be  imprisoned  six  months,  and  forfeit  a  year**  value  of  his  benitei 
for  the  second,  be  deprived  and  suffer  one  year's  imprisoutnent ;  and  ^ 

(i)  rtdtpott  tiL  SirnDAT.  (7>  H>iA  856. 

(2)  I  H*wlc-  P.  C  c  5.  p.  12.  (8)  Ihid,  106^. 

(3)  Stx^pheiH*  £ocleua«ical  SUiulci,  291.  (9)  Ibid.  1 16fl. 

(4)  IbiA  363.  (10)  Ibid.  I«*2|. 
{S)  Ibid,  SJ3.  (ii)  Ibid.  1438. 
i*jj  Itiid.  C67. 
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rdy  in  like   manner  be  deprived  and  suffer  imprisonment  for  life :  Blaspqimt 

he  be  not  beneficed,  he  shall  be  imprisoned  one  year  for  the  first  ^^^  P»ofaki- 

,  and  for  life  for  the  second.      And  if  any  person  whatsoever  shall  in  

ODgSy  or  other  open  words,  speak  anything  in  derogation,  depraving,  V^^,^^  ^7 

isiiig  of  the  said  book,  or  shall  forcibly  prevent  the  reading  of  it,  or  words  depray- 

ny  other  service  to  be  read  in  its  stead,  he  shall  forfeit  for  the  first  i°g  ^^^  Book 

100  marks;  for  the  second,  400 ;  and  for  the  third,  shall  forfeit  all  p^^e^^T" 
lb  and  chattels,  and  suffer  imprisonment  for  life. 

at  S  Jac.  1.  c  21.,  a  person  using  the  holy  name  of  God,  or  of  Christ  S^«^  ^  J^c-  !• 

HT  of  the  Holy  Ghost,  or  of  the  Trinity  profanely  or  jestingly,  in  Using  the  holy 

ge>play,  interlude,  or  show,  is  liable  to  a  ^ut  torn  penalty  of  ten  name  of  God  or 

of  the  Holy 

At.  9  &  10  GuK  3.  c.  32.  (partly  repealed  by  stat.  53  Geo.  3.  c.  160.),  faneTy.^^'*^ 
peiBon,  educated  in  or  having  made  profession  of  the  Christian   stat.  9&I0 
,    by   writing,   printing,   teaching,    or    advised    speaking,    denied   ^"^-  ^*  *•  ^^* 
istimn  religion  to  be  true,  or  the  Holy  Scriptures  to  be  of  divine 
tjy  be  was  for  the  first  offence  rendered  incapable  to  hoFd  any  office 
e  p£  trust ;  and  for  the  second  rendered  incapable  of  bringing  any 
or  to  be  guardian,  executor,  legatee,  or  purchaser  of  lands,  and  was 
r  three  years'  imprisonment  without  bail. 

if  the  delinquent  publicly  renounced  his  error,  in  open  court,  within 
onths  after  the  first  conviction,  he  was  to  be  discharged,  for  that 
iHn  all  disabilities. 

ffion  offending  under  stat.  9  &  10  Gul.  3.  c.  32.  was  held  to  be  also 
Ae  at  common  law  (1),  and  this  doctrine  was  considered  in  Bex  v. 
e  (2),  where  a  motion  was  made  in  arrest  of  judgment,  after  con- 
on  an  information  for  a  blasphemous  libel,  on  the  ground  that  stat 
GuL  3.  c.  32.  had  put  an  end  to  the  common  law  offence :  and  the 
beld  that  it  had  not,  because  the  provisions  of  the  statute  were 
tire. 

fsr  T.  Taylor  (S)j  which  was  the  trial  of  an  information  against  the  Reproaching 
int  for  uttering  expressions  grossly  blasphemous.  Chief  Justice  Hale  f.  V  '**"* 
id,  that  "  such  kind  of  wicked  blasphemous  words  were  not  only  an 
to  God  and  religion,  but  a  crime  against  the  laws,  state,  and  govern- 
md  therefore  punishable  in  the  Court  of  King's  Bench.  For  to  say 
I  ifl  a  cheat,  is  to  dissolve  all  those  obligations  whereby  civil  societies 
esenred;  and  Christianity  is  part  of  the  laws  of  England,  and 
re  to  reproach  the  christian  religion,  is  to  speak  in  subversion  of 

*£x  T.  Waddingion(^)j  where  a  libel  stated  that  Jesus  Christ  was 
Kwtor,  a  murderer  in  principle,  and  a  fanatic,  a  juryman  asked 
r  a  work  denying  the  divinity  of  our  Saviour  was  a  libel,  and  Chief 
Abbott  answered,  that  a  work  speaking  of  Jesus  Christ  in  the  km. 

tx  T.  Woolttan,  Barnard.  162.    Ibid.  it  only  removed  the  penalties  imposed  on 

W.     Fitigib.  64.     Rtx  v.  Jfiilianu,  persons  denying  such  docirine  by  stat.  9  & 

Ortom  cit.    1    Russell  on   Crimes,  10   Gul.  3.  c.  32.,    and  extended  to  such 

rca^  231.  persons  the  benefit  conferred  on  all  other 

tatute  also  related  to  persons  diMiy-  Protestant  dissenters  by  stat.  1  Gul.  &  M. 

therein  mentioned,  the  Holy  Trini-  c.  18.   Jiex  v.  Waddingion,  1  B.  &  C.  26., 
aueh  prorisions  were  repealed  by  (2)  3  B.  &  A.  161. 

Gca  3.  c.  160. ;  but  such  sUtute  (3)  I  Vent.  293.     3  Keb.  607. 

Jter  the  common  law  with  respect  (4)  1  B.  &  C.  26. 

ming  the  doctrine  of  the  Trinity : 


170 


BLASPHEMY  AND  PROFANENES& 


DrAsriisHr 

AKJ)   PaOFANS- 


Tli«  chrutian 
religion  is  part 
of  the  Iftw  of 
IhekuiL 


Differeneei  of 
religious 
opinions  upoa 
controvertvd 
poinu  per-^ 
mitted. 


ImpietjT  u  DOt 


■Ipiiiiit  God, 

but  agjftinst  aII 
eivil  liv  and 
^oftfnnienL 


gruag€  here  tiseil,  wtks  a  tibel;  and  the  ileft^ndant  waa  found  gailtf*  Upon 
a  luotiuii  for  a  new  trial,  on  the  ground  that  this  was  &  wrong  mmwOi 
the  Court  without  difficulty  held  that  the  answer  was  right,  mad  rdmmi 
the  rule. 

In  Bex  V.  }Vaolston(l)^  where  the  defendant  had  been  eonvieted  for 
publishing  several  blasphemous  tihels,  In  wbirh  the  miradei  of  our  Smwimu 
were  turned  into  ridicule  and  contempt,  and  hi^  life  and  conyeraatioD  calns^ 
niatedt  it  was  moved  in  arrest  of  judgment,  that  this  was  not  an 
within  the  cognisance  of  the  temporal  courts  at  common  law :  bat  the 
would  not  suffer  tlie  point  to  be  argued,  ikying  that  the  christian  reiigkiii^ii 
established  in  this  kingdom,  is  part  of  the  law  ;  and,  therefore,  thai  what* 
ever  derided  Christianity  derided  the  law,  and  consequently  must  be  an 
offence  against  the  law. 

It  was  also  moved  in  arrest  of  judgment,  that  as  the  intent  of  the  tioolc  wv 
only  to  show  tiiat  the  miracles  of  Jesus  Christ  were  not  to  be  taken  ill  iMr 
literal  sensei  it  could  not  be  considered  as  attacking  Christianity  in  gefleril» 
but  only  a^  striking  against  one  received  proof  of  his  being  the  MmMIs 
to  whirb  the  Court  said,  that  the  attacking  Christianity  in  the  way  in  wfcict 
it  was  attacked  in  this  publication,  was  destroying  the  very  foundatioa  of  hi 
and  that,  though  there  were  professions  in  the  book  that  its  design  waf  t9 
establish  Christianity  upon  a  true  bottom,  by  considering  these  iiftrratioDS  ift 
scripture  as  emblematical  and  prophetical,  yet  that  such  profeaBiaiia  vereSil 
to  be  credited,  and  that  the  rule  Is  alic^atio  cantrn  factum  nam 
But  the  Court  also  said,  that  though  to  write  against  Christianity  m 
is  clearly  an  offence  at  common  law,  they  laid   a  stress  upoa  Ihe  vaii 
ffeneral^  and  did  not  intend  to  include  disputes  between  learned  men  vpM 
particular    controverted    points;  and,   in    delivering  the  judgment  of  tk 
Court,   Chief  Justice   Raymond    said,    «*  I  would  have  it  taken  notice  of 
that  we  do  not  me*ldle  with  any  differences  of  opinion,  and  thai  we  ia* 
tcrpose  only  where  the  very  root  of  Christianity  it^lf  is  struck  BjC{f) 

The  doctrine  of  the  christian  religion  constituting  part  of  the  law  of  tbt 
land,  was  recognised  in  a  later  case,  where  the  judgment  of  the  C<iert 
of  King's  Bench  was  pronounced  upon  a  person  convicted  of  having  pd^ 
lished  a  very  impious  and  bIa>iphenious  libel,  called  Paine s  Agt  cfMmmk 
This  libel  was  of  the  worst  kind,  attacking  the  truth  of  the  Old  and  KfV^ 
TeMaments;  arguing  that  there  was  no  genuine  revelationof  the  will  of  Gol 
existing  in  the  world ;  and  that  reason  was  the  only  true  faitb  whkh  Wi 
any  obligations  on  the  conduct  of  mankind.  In  other  i^pecli  ilsD  i 
ridiculed  and  vilified  the  prophets,  our  Saviour,  his  disciptest  t^  1^ 
sacred  Scriptures.  Mr.  Justice  Ashhurst  said,  that  although  the  Alnigjbtf 
did  not  require  the  aid  of  human  tribunals  to  vindicate  his  prece]>l%  it  ui 
nevertheless  fit  to  show  our  abhorrence  of  such  wicked  doctrine*  as  were  W^ 
only  an  offence  against  God,  but  against  all  law  and  government,  from  lidl 
direct  tendency  to  dissolve  all  the  bonds  and  obligations  of  civil  soeictj,  tfi 
that  it  was  upon  this  ground  that  the  christian  religion  coustltutfd  ptittff 
the  law  of  the  land.  That  if  the  name  of  our  Redeemer  waa  grffcred  toll 
traduced,  and  his  holy  religion  treated  with  contempt,  the  aoleaud^  of  ■> 
oath,  on  which  the  due  administration  of  justice  de|>ended,  wiMiU  bodt^ 


(1)1  Birnsfd.  Vm^     2  Str.  aS4. 


<S)  n^JF  V.  mtabtom^  FtHgiK  M. 
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strayed^  and  the  law  be  stripped  of  one  of  its  principal  sanctions,  the  dread  Blasphxmt 

of  future  punishments.*'  (I)  tZ  ^*^''^^"- 
Contumely  and  contempt  are  what  no  establishment  can  tolerate ;  but, 


on  the  other  hand,  it  vould  not  be  proper  to  lay  any  restraint  upon  rational  dispassionate 
and  disjMssionate  discussions  of  the  rectitude  and  propriety  of  the  cstab-  discussions 
lidicd  mode  of  worship.  (2)  Suh"ed 

Mr.  Starkie  observes,  "  It  may  not  be  going  too  far  to  infer,  from  the  mode  of 
principles  and  decisions,  that  no  author  or  preacher  who  fairly  and  con-  ^?"Wp  ^^' 
identioasly  promulgates  the  opinions  with  whose  truth  he  is  impressed,  for 
the  benefit  of  others,  is,  for  so  doing,  amenable  as  a  criminal ;  but  a  mali. 
eioos  and  mischievous  intention  b  in  such  case  the  broad  boundary  be- 
tween right  and  wrong ;  and  if  it  can  be  collected,  from  the  offensive 
lerity  with  which  so  serious  a  subject  is  treated,  or  from  other  circum- 
iUoces,  that  the  act  of  the  party  was  malicious,  then,  since  the  law  has  no 
Ds  of  distinguishing  between  different  degrees  of  evil  tendency,  if  the 
'  published  contain  any  such  tendency»  the  publisher  becomes  amen- 
able to  jusUce."  (3) 

Where  a  defendant  was  charged  with  publishing  a  libel  upon  a  religious 
Mder,  consisting  of  females  professing  the  Roman  Catholic  faith,  called  tlie 
Scorton  Nunnery,  Mr.  Baron  Alderson  observed : — "  A  person  may,  without 
bciag  liable  to  prosecution  for  it,  attack  Judaism  or  Mahomedanism,  or 
evea  any  sect  of  the  Christian  religion,  save  the  established  religion  of  the 
CMBtry ;  and  the  only  reason  why  the  latter  is  in  a  different  situation  from 
tke  other  is,  because  it  is  the  form  established  by  law,  and  is  therefore  a 
pirt  of  the  constitution  of  the  country.  For  the  same  reason  any  general 
ittiek  on  Christianity  is  the  subject  of  a  criminal  protsecution,  because 
Ckristianity  is  the  established  religion  of  the  countr}'.  Any  person  has  a 
tigkt  to  entertain  his  opinions,  to  express  them,  to  discuss  the  subject  of 
tk  Roman  Catholic  religion  and  its  institutions ;  but  he  has  no  right  in  so 
doiog  to  attack  the  characters  of  individuals.  (4) 

As  to  the  extent  of  this  offence  and  the  nature  and  certainty  of  the 
vords,  it  appears  to  be  immaterial  whether  the  publication  is  oral  or  written ; 
tboagh  the  committing  mischievous  matter  to  print  or  writing,  and  thereby 
liudiBg  it  a  wider  circulation,  would  undoubtedly  be  considered  as  an 
iggiBvation,  and  affect  the  measure  of  punishment  (5) 

When  the  Star-Chambcr  had  been  abolished,  it  appears  that  the  Court  Publications 
sf  King's  Bench  came  to  be  considered  as  the  cusfos  moruinf  having  cog-  ^ga^n^rao- 
tttnee  of  all  offences  against  the  public  morals  (6) ;  under  which  head 
■aj  be  comprehended  representations  whether  by  writing,  picture,  sign,  or 
ttbstitnte,  tending  to  vitiate  and  corrupt  the  minds  and  morals  of  the 
»»P««.(7) 

Fonnerly,  indeed,  it  appears  to  have  been  holdcn  that  publications  of 
tkis  kind  were  not  punishable  in  the  temporal  courts  (8) ;  but  a  different 
doctrine  has  since  been  established.  (9) 

n)  Mex  T.  fnHiams,  cit.    1     Russell  on  (G)  .Vyrf/ye'*  (Sir   Charles)  case,   1    Kcb. 

Cnmm,  kj  GraiTcs,  231?.     Holt  on  Libel,  C20.     2  Str.  790.     Sid.  168. 

Ca  ooCe  (<>.     2  Starkie  on  Libel,  HI.  (7)  Holt  on  Lil>eK73. 

(2)  4  Black  Com.  51.  (8)  Beg.  v.  Uudtl,  1 1  Mod.  142. 

<3)2Surkieon  Libel,  M6-1 47.  (9)   Ilex  v.  CuH,   2    Str.  788.      Rex  v. 

M)  f;4dkercaU:t  eoMe,  2  Lcwio,  C.  C.  237.  m.'kcs,  4  Burr.  2527. 

(5)2  Starkie OQ  Libel,  144. 
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And  in  late  times  indictments  for  obscene  writings  and  prints  have  fr 
quently  been  preferred,  without  any  objection  having  been  made  to  tl 
jurisdiction  of  the  temporal  courts.  (1) 

The  principle  of  the  cases  upon  this  subject  seems  to  comprehend  or 
communications,  when  made  before  a  large  assembly,  and  when  there  is 
clear  tendency  to  produce  immorality,  as  in  the  case  of  the  performance  < 
an  obscene  play.  (2) 


BRAWLING  AND  SMITING.  (3) 


1.  BRAWLING^pp.  172 — 183. 

DiMiwhaneet  in  uaertd  ptaees  vinted  with  fmmiskmeni —  Stat.  9  Geo,  4.  e.SI.  t.SS 

—  Arrtsting  a  elerpyman  during  divine  tervict  upon  civil  proeem  ——  Stat,  9  ^  10  Fki 
e.  59.  ».  4.  DiMturhing  any  religiauM  tusemblies  —  Object  of  wtaL  5^6  Edm,  & 
c.  4.  ufOM  to  represM  all  interruption  and  disturha$tee  by  eongregatumi  mdl  ft 
public  wore/up  —  Not  intended  to  abridge  the  oedeMiaetieal  juritdSetitm  —  Nk  A 
protect  the  individual  but  the  eacrednete  of  the  place —  The  obfeet  of  the  tedb^ 
eiattical  law  and  etat.  5^6  Edw.  6.  c  4.  i§  to  prevent  churchee  being  fi» 
verted  into  scenes  of  human  passion  and  malice —  Every  person  bound  to  sJbtlsk 
from  quarrdHng —  The  only  question  is,  whether  the  words  amount  to  an  ogknes  mit 
the  statute  —  Sufficient  if  words  of  brawling  be  used —  Risr&iCTioKS  urox  CLiMf- 
MZK  —  Clergymen  not  at  liberty  to  (dter  or  omit  any  pari  of  the  aemei— 
Judgment  of  Sir  John  NichoO  in  Newbery  r.  Goodwin  —  Where  articles  agoimt « 
clergyman  for  brawling  were  only  in  part  proved — Judgment  of  Sir  Herbert  Jamtr 
Fust  in  Burder  r.  Langley  —  The  Court  cannot  require  from  a  clergyman  a  eertijksk 
of  good  behaviour  during  suspension  —  Expostulations  uttered  to  a  ekrgyman  flbilft 
ascend  the  pulpit  —  Reading  a  notice  of  vestry  without  due  authority  —  i«  wMl  jriM 

brawling  can  be  committed — Judgment  of  Sir  John  NichoB  in  Lee  v,  Mattiicvs— 
Parishioners  in  vestry  must  not  press  their  opinions  in  an  indecorous  manner  —  VI* 
may  promote  articles  for  brawling  —  Motives  of  promoter  —  Lrtcks  or  "Rwqiatm^ 
When  letters  of  request  may  be  moved  into  the  Court  of  Arches  —  RKQUismt  or  m 
Articles  —  Defxmcx^to  Articles  —  Provocation  no  defence —  LuuTAtioN  or  Son 

—  What  will  be  considered  a  relinquishment  of  suit  —  Eyidshcx  —  PoHisBJilinr— 
Costs  —  Prouibitiom. 

2.  Smiting,  pp.  183  —  186. 

Stat,  5^6  Edw,  6.  c,  4.  m.  2  ^  3.  Cathedrals  within  the  meaning  of  sudk  stsMt-^ 
Nothing  will  Justify  drawing  a  weapon  in  a  church  or  churchyard  ^  Powers  and  isAt 
of  the  churchwardens,  sidesmen,  and  private  persons  to  repress  improper  eondsd-^ 
An  actual  blow  must  be  inflieted  to  constitute  smiting  —  In  an  indictment  it  wuat  k 
averred  that  the  accused  smote  maliciously—  Drawing  the  dagger  nmat  be  knd  *M  * 
intent  to  strike  —  Evidence  —  The  offence  must  not  admit  of  a  doubt,  and  wmU  k 
proved  by  two  witnesses —  Punishment  —  Costs. 


Brawuno.  1.  Brawling. 

In  Newbery y,  Goodwin(^)SiT  John  Nicholl  said,  "The  law  also, not mcfc^ 
the  statute  of  [5  &  6]  Edward  6.  [c.  4.],  but  the  general  ecclesiastical  kv, 
protects  the  sanctity  of  public  worship,  and  still  more  endeavours  to  preYcal 
every  circumstance  which  may  lead  to  the  disturbance  of  persons  engaged 
in  solemn  acts  of  devotion  ;  it  prohibits  all  quarrelling",  chiding,  and  brawlioi 
in  the  church  or  churchyard,  and  requires  decent  and  orderly  behaviour.'* 

(1)1  Russell  on  Crimes,  by  Greares,  2<id.  had  interest  enough  to  get  the  [iiincfidim 

(2)  2  Starkie  on  Libel,  159.        In   Rez  stayed  before  judgment. 

T.  Curl  (2  Str.   790.)  it  was  sUted,   that  (3)  Tu/e  Stephens*  Ecclenasticaa  StUQtc 

there  had  been  many  prosecutions  against  Index,  tit  Beawuwo  awd  Siimifc. 

the  players  for  obscene  plays,  but  that  they  (4)  1  Phil.  283. 


BBAWLING  AND  SiOTING, 


m 


Many  di$turbaticed  oc^curring  in   sacred  places  are  visited  witli  putibh-  Brawling. 

menu  whicJi*  if  they  happened  elsewhere,  wtiuld  not  be  punishable  at  all,  as  Distyrbancci 

htn  qaarrelsome  words ;  and  some  acts  are  criminal  which  would  even  be  i[^  ^acred  plaoe«J 

fioooieodable   if  done   ia   another   place,   as   arrests    by   virtue   of  legal  ^utiTsji  ^cm 

Stat.  5  &  6 
Edw.  ii.  c.  4. 
s.  1. 

Brawling  in 
any  church  or 
churchy  a  I'd. 


Bf  bImL  5  &  6  Edw.  6.  c.  i.  s.  I.  (]  )>  "  If  any  person  shall,  by  words  only, 
^rreU  chide^  or  brawl  in  any  church  or  clriirchyard,  it  shall  be  lawful  unto 
AionliQmrj  of  the  place,  where  the  same  shall  be  done,  and  proved  by  two 
kvfol  wtln«de>,  to  suspend  every  person  so  offending;  that  is  to  say,  if 
be  be  a  lajnuui,  ab  ingressu  ecclesia?,  and  if  he  be  a  clerk,  from  the  niinis- 
Mimi  of  his  office,  for  so  long  time  as  the  said  ordinary  shall  by  hts  dis-* 
thliik  meet  and  convenient  according  to  the  fault/' 
By  itat.  9  Geo.  4.  c.  SI.  s,  23  (2),  **  If  any  person  sball  arrest  any  clergy- 
i&  apon  any  civil  process,  while  he  shall  be  performing  divine  service,  or 
tU  irith  tile  knowledge  of  such  person  be  going  to  perform  the  saniCj  or 
fftaminf  from  the  performance  thereof,  every  such  offender  shall  be  guilty 
i  miMleiDeanor,  and  being  convicted  thereof  shall  suffer  such  punishment 
Ine  or  ijii  prison  me  nt,  or  by  bothi  as  the  Court  shall  award/' 
Rjfttat.9  Sc  10  Vict*  c.  59.  s.  4.,  **all  laws  against  the  wilfully  and 
Buliciously,  or  contemptuoufily  disquieting  or  disturbing  any  meeting,  as- 
•cnbiy,  or  congregation  of  peraons  atisenibled  for  religious  worship,  per- 
or  authorised  by  any  former  act  or  acts  of  Parliameiit,  or  the  dis- 
:,  molesting,  or  misusing  any  preacher,  teacher,  or  person  officiating 
It  loch  meeting,  assembly,  or  congregation,  or  any  person  or  peraons 
Hmm  aMembted,  shall  apply  respectively  to  all  meetings,  assemblies,  or 
H^pfgalfons  whataoever  of  persons  lawfully  assembled  for  religious 
VoaUp,  and  the  preachers,  teachers,  or  persons  officiating  at  such  last- 
mmkmicd  meetings,  assemblies^  or  congregations,  and  the   persons  there 

Sir  John  Nteholl,  in  Dawe  v.  WiUiatm  (5)  stated,  that  **  Stat.  5  ^^^  6  Edw. 
6w  c  i.  was  intended  to  repress  all  interruption  and  disturbance,  even  by 
lonii  only,  of  the  congregation  met  for  public  worship.  It  has  been  so 
eotttinied/' 

Id  Jenkins  v,  Barren  (4)   Sir  Christopher  Robinson    held   that   stat» 
I4$£dw.  6.  c.  4.  WBA  not  intended  to  abridge  the  ecclesiaf^tical  jurisdiction 
of  brawling* 
b  fltOekiuM  V.   Denziloe  (5)  Sir  William  Scott  observed,  *'  This   is  a 
ling   on    the  statute   of  Edward  6,,  an  act   certainly  made  on  the 
of  the   times    at    the   Reformation,  when  there   prevailed   great 
htiiaod  animosities  on  religion,  which  were  likely  enoi»gh  to  break  out 
Ii  fbarehes. 
'^The  act  did  not  create  the  offence^  as  it  subsisted  by  the  common  law 
the  statute  wajs  enacted ;  and  there  is  no  doubt  that  tlie  ecclesiastical 
bad  a  right  to  interfere,  to  correct  or  punish  any  act  of  disturbance 
flf  the  pubtic  worship. 


sue.  9  Geo.  4. 
C.31.  s.  23. 
Arrcstilijct 
a  cler^ymnn 
during  divine 
scrviL-e  u|j-on 
civil  process. 

Stat,  9  &  10 
Vict.c  59. «.  4,  j 
Disturbing  any  j 
religiuus  as- 
scmblieiL 


9M  Q  £fl 

r||RMdi 


Ohject  of  «t«t, 
5  Si  ff  Edw,  6, 
c,  4.  wo*  to 
rcpTi'&4  all  in- 
temiptiop  and 
disturbance  by 
congregations 
met  fur  public 
worship. 

Not  intended  to 
abrid^ze  the 
ucclc^^ta'^tical 
jurisdiction. 


(I )  Hm  Eeotetiaslied  Commlisioners  in 
(F«bniAry  IS.  183il)  ha^c  re- 
thftt   Uiis  tUtute    should    he 
mI  that  the  Ecclesiastical  Courts 
te    deprived    of  junsdietiou   over 
iar  the  off^raet  to  which  it  ei tends. 


02 )  Stephens'  Ecdesutsticml  Statutes,  1 SB5, 
(3>t»  Add,  I3i\ 

(4)  1  ringjf.  15. 

(5)  I  Consist  181 
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BwjLnuitc, 


Otij<K;t  of  «tat- 
$U6  £dw.  6. 
e.  4.  11  not  to 
protect  the  in- 
dtvidtial^  but 
the  iacredncss 
of  the  phice. 
The  object  of 
the  eccle- 
»iastical  tnw 
iiud  ftAt.  5  Si  6 
Kdw.  €,  is  to 
prevent 

ihurches  being 
conrerted  into 
•ceoes  of  hu  mAn 
pttMiOQ  And 
malice. 
Etery  person 
bound  to  al>> 
■tain  from 
quarrellmg. 

Hie  ooXj  ques- 
tion 15,  wbt-thtT 
thi*  word** 
amount  to 
ntt  oOVnce 
under  the 
ftUlute. 

Sofficient  if 
words  of  bra»  U 
in^  be  used. 

RtSTRtCTlOXS 

Mtn, 


not  Bt  liberty 
to  alter  or  omit 
any  part  of  the 
•erviee. 


**  A  party  may  now  proceed  either  upon  the  statate,  or  upon  the  ancim 
law  J  for  wherever  the  statute  leaves  an  offence  a^  it  found  It,  and  only 
introduces  additional  puni^liment,  a  party  may  proceed  on  either*  (!) 

**  This  proceeding  is  upon  the  statute,  the  construction  of  wbidi  (m 
been  extended  beyond  the  original  purpose,  and  is  uow  applied  to  mp* 
press  any  violation  of  public  decorum,  arising  from  other  motbet  tloi 
religious  differences."  (2) 

The  object  of  stat  5Sc6  Edw.  6*  c.  4.  h  not  to  protect  the  individaal,  but 
the  sacred n ess  of  the  place.  (3) 

In  Palmer  v.  Roffe^  (4)  Sir  John  Nicholl  obierved : — "  The  object  of 
the  ecclesiaatrral  law,  aa  of  the  statute  (5),  is  evidently  to  protect  the  lill^ 
tity  of  those  places  and  their  appurtenatices  set  apart  for  the  worahip  «l 
the  Supreme  Beings  and  for  the  repose  of  the  dead,  in  which  nothing  hutt 
religious  awe  and  christian  good-will  between  men  should  prevail^  indli 
prevent  thein  from  being  converted,  with  impuaity,  into  scenes  of  Imnia 
passion  and  maliee,  of  disturbance  and  violence. 

*'The  sacredness  of  the  place  being  thus  the  object  of  this  prDleciClfl| 
law»  it  is  no  part  of  the  inqairvi  where  more  than  one  person  10  im^lklill 
in  the  transaction,  which  of  the  two  persons  so  implicated  is  moM  to  bluMi 
or  which  of  them  began  the  quarrel.  There  can  hardly  ISe  a  quarrel  witkMt 
two  jiarties,  and  each  who  engages  in  it  violates  the  law,  whether  hebetk 
most  or  the  least  blameaUle ;  each  is  bound  to  abstain  from  quandliiiic 
chiding,  or  brawling  in  that  sacred  place." 

Sir  William  Scott  in  Ilttlc/ti/is  v.  DeniOoe  (6)  stated,  that  **  It  is  tlriji 
laid  as  a  matter  of  form,  that  the  suhjeet  of  them  ffare  scandal;  but  these  Ht 
merely  words  of  forn»,  for,  if  the  words  are  of  such  a  nature  as  to  glif 
Kcandal,  the  proof  of  impression  on  t lie  other  peisons  around  is  of  no  em* 
sequence.  The  only  question  is,  whether  they  amount  to  an  oflence  uiidff 
the  statute." 

In  a  suit  under  stat*  5  S:  6Edw.  6.  c.  4«j  it  is  not  necessary  that  the  witafMS 
should  depose  that  the  party  proceeded  against  chided,  brawled,  and  q^Jl^ 
relied  ;  it  is  sufficient  if  they  prove  that  words  of  brawling  were  used.  (7) 

In  Dawe  v.  WiHiams  (8)  Sir  John  Nicholl  observed^  •*  The  rsMt 
expressly  states,  *that  nothing  shall  be  proclaimed  or  published  in  tit 
church  during  the  time  of  divine  service  but  by  the  minister,  nor  by  hisi 
any  thing  but  what  is  prescribed  by  the  rules  of  this  book,  or  enjouifd  lif 
the  king  or  the  ordinary  of  the  place;*  and  the  mbric,  as  a  part  of  tk 
book  of  Common  Prayer,  is  confirmed  by  act  of  Parliament,  and  coigtitat^ 
a  part  of  the  statute  law  of  the  land.*' 

A  clergjman,  in  the  performance  of  divine  service,  is  not  at  liberty  la 
alter  or  omit  any  part  of  the  j«ervice.  Thus,  in  Newhery  v.  (7MN/irni  (9)  Sr 
John  Nicholl  said.  **  The  law  directs  that  a  clergyman  is  not  to  diadniibia 
any  respect,  or  to  add  to  the  prescribed  form  of  worship.  Unifomiily  m  fUl 


( 1 )  VTmmtnih  T.  C«£tifit,  2  Ld.  Eaym.  850. 

(2)  Vide  etiam  Nembery  r.  Gooditint  I 
I*hih  *2B2.  JtnJtini  v.  BarrtlU  1  H«gg.  12. 
Tayht  \,  Mifttty,  1  Curt.  482.  Erp, 
HWHiMB,  4  B.  A  C.  313. 

(^)  AmHm  r.  Dti^er,  3  Phil.  122. 
(i)^  Add.  144.     Vide  ttiam  England  t. 
liircomrt,  ibid.  30C. 


(5)  5  &  6  Edw.  6.  e-  4. 
^6)  1  Cotuujst.  183, 

(7)    Foait  V.  Itickmfd*,  1   Lev  (8v  (i^l 
265, 

(8)2  Add,  K*m, 
(9)  1  Fhii  98S. 


fftpprif  IS  fine  of  tbe  lemding  and  distiiigui^iliing  principles  of  the  Ctiiirch  of    Bkawuho. 
gitani ;  nothing  is  left  to  tJie  discretion  and  fancy  of  the  indivtduaL     If   T"^,  T 

minister  were  to  alter,  omiti  or  add  according  to  his  own  taste,  this    Sir  John 
wtf  wottld  soon  be  destroyed;  and  though  the  alteration  might  begin    !Jr"*^,V'**  *" 
Bui*  ibiiigs,  yet  it  would  soon  extetnl  itsetf  to  more  important  changes    aoodwin 
kllit]mblle  worship  of  tlie  establisiied  chnreh,  and  even  in  the  Scriptures 
tewtifcai :  ibe  mo«t  important  passages  might  be  materially  altered,  under 
Hm  BOtioi}  of  giving  a  more  correct  versiou,  or  omitted  aUogether  as  un^ 
interpolations,"  ..."  The  third  article  pleads?  generally,  that  the 
it  fi^uetitly  leaves  out  portions  of  the  Holy  Scriptures  appointed 
to  be  read, — and  often  acknowledges  that  he  has  so  done, — and  declarer 
tilt  be  will  do  so  again. 

**  The  fourth  article  pleads  a  specific  instance  ;  viz.  *  that  on  the  preced- 
\b§  Sniidaj  he  omitted  part  of  a  verse  in  the  firiit  leesou  ;'  and  if  the  fact 
haii  htkppeaed  simply,  (though,  strictly  i^ peaking^  not  legally  justiiiable  to 
omit  any  part,)  yet»  probablyi  this  suit  would  not  have  been  brought ;  but 
tk  article  proceeds  to  stale,  that  after  he  had  omitted  the  verjie,  he  looked 
mtad  to  the  pew  of  Francis  Newbery,  and  said,  *  I  have  been  accused  by 
leiiv  ilUnatured  neighbour  of  making  alterations  in  the  service  ;  I  have 
tee  so  now,  and  ^hall  do  so  again,  whenever  I  think  it  necessary;  there- 
bet  BUurL' 
■Thii  gives  a  very  different  colour  and  complexion   to  the  act;   tlie 
fteemi  to  have  been  made,  not  from  mere  feelings  of  delicacy, 
though  not  a  legal  justification,  would  greatly  extenuate  the  omis- 
iIm;  but  the  omission  seems  to  have  been  selected,  as  aflbrding  a  favour- 
lUt  opportunity  of  asserting  the  general  right,  and  even  of  reHe€tmg>  in 
iWnidAt  of  the  service,  upon  those  who  questioned  the  general  right 
"Thf!  rtulalton,  therefore,  of  the  law  was  aggravated  by  circumstances 
n*nder  the  correction  of  the  oflence  necessary  and  proper* 
thij  article  should  be  proved,  it  will  not  only  subject  the  party  to 
ion,  but,  further,  to  the  payment  of  costs," 
hBunier  r,  Lnngiej/  (I),  which  was  a  proceeding,  by  letters  of  request   Border m.  Lang*^ 
■it  |>  of  Oxfrird,  under  stat.  3&  4-  Vict,  c,  8f).,  at  the  voluntary    *^' 

Jr.  Jolm  Bunier,  against  the  Rev,  William  Hawkes  Langley, 
^  perpetual  curate  of  Wheatley,  in  the  county  and  diocese  of  Oxford, 
iling,  chiding,  and  bmwling  by  words,  in   the  parish  church  of 
:y,  the  articles  pleaded  as  follows;  — 

ttat.  5&L^  Edw.  6.  c,  4.,  and  the  laws*  statutes,  canons,  and  eon-    tIic  articles 

of  the  church.      2  and  3.  That  the  defendant  was  a  clerk  in  holy    pl^atJtd. 

of  the  Church  of  England,     4.  That  on  Sunday,  the  9tb  of  May, 

[All,  wliilit  he  wsis  in  the  perfomianee  of  divine  oflicea  in  the  church  of  the 

;aiU   curacy,  shortly  before  the  conclusion   of  the   litany,   after  the 

Inimediately  following  the  prayer  beginning,  *'  O  God,  merciful 

he  nmde  a  short  pause,  and  instead  of  proceeding  with  the  service, 

wbolly  regardless  of  the  sacredness  of  the  place  and  of  his  own  duty 

performance  of  the  divine  office,  he,  in  a  chiding,  quarrelsome,  and 

m&aiier,  addressing  the  congregation  then  and  there  present,  ^aid, 

wcxc^  perhaps,  surprised  at  the  pause  I  made  at  the  end  of  the  prayer, 
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(1)  1  Ni^es  of  Caics  ficclt^i^sttcal,  54^ 


Aiticle* 
pUftded  in 


I 
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bat  it  reminded  nie  of  my  enemies.     I  have  this  mDrntng  received  «  kUtr 

from  the  archileaconi  offering  some  clergymnn  to  do  my  duty  for  mc  \  womtt 
one  in  the  congregation  ha-*  had  the  audacity  to  write  to  the  \ 
the  fiubjecL  Who  has  had  the  audacity  to  do  this  ?  It  it  a  PmejiU^  ' 
wants  to  introduce  popery  into  the  parish  ?  I  will,  however,  take  cart  I 
never  shall,  as  I  will  do  my  duty  myself.  I  have  preached  the  gospel 
delivered  my  own  soul»  whether  the  people  will  hear,  or  whetlier  they  i 
forbear.  Some  one  ha**  committed  perjury  against  me  in  an  affidavil  attie 
before  Mr.  Ashurst  •  but  he  waited  till  the  witnesses  were  deadt  to  llial  fca 
could  not  be  punished  fi>r  his  perjury.  Another  of  my  enemiea  liaa  vrttloi 
a  letter  to  the  bisfiop,  full  of  fabehoods,  to  take  my  poor  old  uncle's  Itvlaf 
away  ;  one  of  Ihem  has  been  to  a  dear  old  friend  of  mine,  the  oqIj 
friend  I  have  at  Oxford,  driving  falsehoods  into  his  ears,  in  order  to  set  [ 
Bgutn^t  me.  I  have  been  charged  with  adultery  ;  but  the  fact  is,  tliat 
night,  SLA  I  was  coming  from  my  tenant's  at  Lobb  Farm,  I  saw  a  drun 
man  ill-treating  his  wife,  and  I  interfered  for  her  protection  ;  for  my  bcifif 
a  clergyman  did  not  piTveiit  my  acting  with  humanity  towards  a  feaali 
under  such  circumstancesr  The  man  told  me  I  might  be  damned:  whil 
was  it  to  me?  what  had  I  to  do  with  it?  He  then  struck  me;  btii  iha 
Lord  gave  me  power,  and  1  knocked  the  man  down,*'  at  the  Aame 
using  the  action  of  striking  with  his  fist,  in  iltustratioD  of  the 
which  lie  struck  the  ^aid  man  ;  that  he  then  proceeded  to  say,  ^*  If  any  1 
can  prove  me  an  adulterer,  I  will  have  my  head  cut  off  and  forfeit  it,  \ 
have  before  mentioned  this  circumstance  to  the  bishop;'*  adding,  **1 
for  my  enemies,  and  forgive  them,  and  hope  tliey  will  repent.''  That  < 
the  delivery  of  this  address,  be  was  in  a  very  excited  and  impajsiooed  i 
and  rrequently  struck  the  reading-desk  and  tlie  books  thereon  in  i 
violent  manner,  with  his  clenched  fiist,  and  by  such  improper  and  incon 
conduct  gave  great  offence  to  the  congregation  then  assembled  m 
church,  and  reflected  scandal  and  disgrace  on  his  sacred  profe»ioo. 
That  the  defendant  proceeded  with  the  service  until  after  the 
immediately  succeeding  the  ninth  commandment,  when,  instead  of  pf^ 
ing  with  the  tenth,  he,  in  a  chiding^  fpiarrelsome.  and  brawling 
addressed  the  congregation,  and  after  adverting  to  that  part  of  his  1 
address  relating  to  the  pcF^ons  therein  stated  to  have  given  informalioil 
the  archdeacon,  proceeded  to  say,  **  One  of  my  enemies  in  the  pariihl 
had  four  bastards,  all  the  children  of  one  man  by  one  woman  ;  the  1 
are  dead,  the  woman  is  dead  ;  all  dead,  dead  ;  gone,  gone  out  of  t^  i 
That  he  then  adverted  to  her  Majesty's  ministers,  and  the  proposed  i 
tions  in  the  corn  laws,  and  declared  that  the  ministers  de^rved  pniiel 
enabling  every  one  to  w  ors»hip  God  according  to  their  ow  n  conacienci^  I 
for  wishing  to  give  to  every  man  a  cheap  loaf:  that  all  who  hail 
would  soon  be  called  upon  to  give  them,  and  urged  them  to  give  1 
favour  of  the  then  mini.stei^,  and  added,  ''God  bless  the  prtsenl 
ment ;  I  have  been  attacked  on  account  of  being  engaged  in  tbetr  i 
I  forgive  my  enemies,  and  hope  they  will  repent :"  that  by  such  bia  if 
and  improper  condurt,  he  gave  great  offence  to  the  coDgregatkMi»  I 
reflected  scandal  and  disgrace  upon  his  sacred  profession.  6*  Tbal  I 
such  offence  the  defendant  ought  to  be  caoonically  and  duly  i 
punished. 
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These  articles  were  admitted,  though  opposed  by  the  defeadaat  in  Brawung. 
penon.  

Sir  Herbert  Jenner  Fust  observed  : — . ..."  Mr.  Langley  has  attempted  Judgment  of 
to  justify  himself  OD  the  ground  that  what  he  did  was  *  asking  the  prayers  of  jennerPust  in 
the  oongregatioD.*     That  he  did  ask  the  prayers  of  the  congregation,  some   Burder  v. 
of  the  witnesses  admit.     But  how  ?     At  the  conclusion  of  an  excited  and    ^^i^- 
improper  address,   unsuited  to  the  place  or  the   occasion.      Instead  of 
czpre»ing  contrition,  he  seems  t6  glory  in  the  act,  and  contends  that  he 
hii  a  right  to  repeat  it.    But  he  should  consider,  if  he  has  no  regard  for  his 
ovn  character,  the  character  of  the  place,  and  not  make  an  individual  the 
iobject  of  remark,  in  the  face  of  the  parish,  where  he  could  not  justify  him- 
self without  being  guilty  of  an  offence.     As  Lord  Stowell  has  said,  *  The   (^jmygj,  jg  q^j 
chnrdi  is  not  the  place  where  private  quarrels  are  to  be  carried  on,  and  it  the  place  where 
ii  DO  justification  that  there  was  misconduct  on  the  other  side,  which  might  P"vate  quarrcli 
five  the  first  provocation  —  the  church  not  being  a  place  where  human  carried  on. 
iafirmities  can  be  pleaded  to  justify  violent  and  indecent  conduct,  however 
produced.'     And  when  Mr.  Langley  urges  that,  in  (Jox  v.  Goodday  (1), 
Lord  Stowell  said  that  a  case  might  arise  which  would  justify  the  officiating 
■inister  in  addressing  a  congregation,  '  as  far  as  was  necessary  to  remove 
a  obstruction  to  the  public  service,'  this  is  not  such  a  case,  namely,  where, 
daring  the  performance  of  divine  service,  something  calls  for  immediate 
iiterference,  to  prevent  indecent  conduct  in  the  church.     Mr.  Langley  is, 
Ikerefore,  without  any  excuse  of  sudden  provocation,  and  the  asking  for  the 
pnjers  of  the  congregation,  after  the  address  had  been  brought  to  a  con- 
doiion,  was  a  mere  pretence. 

"  Then  it  is  objected  that  these  proceedings  have  been  instituted  by  the  '^^  biahop 
Mcretary  of  the  bishop.  I  suppose  they  have  been  instituted  by  the  bishop's  Jhe  promoter  of 
directions,  and  it  is  better  tliat  the  bishop  should  not  be  himself  the  pro-  the  bishop*a 
■oler  of  the  judge's  office  ;  indeed,  I  am  not  aware  that,  under  the  act,  the  ^^^^* 
\Ubo^  could   be  the  promoter.      The  bishop  is  loaded  with  obloquy  by 
Mr.  Langley  on  account  of  hb  taking  part  in  these  proceedings.     I  can 
ooly  say  that,  if  the  bishop  had  passed  over  Mr.  Langley's  conduct,  he 
vonkl  not  have  properly  discharged  the  duties  of  his  high  office.     It  is  his 
dity  to  prevent  any  irreverent  conduct  by  a  minister  during  the  perform- 
uce  of  divine  service,  and  more  particularly  by  one  who  is  under  his 
iaaiediate  notice.     I  cannot  but  look  at  Mr.  Langley's  defence  as  a  very 
gnat  aggravation  of  the  grave  and  serious  offi;ncc  of  which  he  is  guilty ; 
nd  1  cannot  help  observing  that  the  extraordinary  course  he  has  adopted, 
of  bringing  forward  accusations  against  others,  is  not  only  a  great  aggra- 
ndon  of  his  offence,  but  a  melancholy  exhibition  of  himself,  notwilhstand- 
iif  the  caution  which  the  Court  gave  him,  in  a  spirit  of  kindness. 

"lam  clearly  of  opinion,  on  a  full  consideration  of  the  evidence,  that  the 
duge  is  abundantly  proved,  and  the  offence  clearly  and  indisputably  sub- 
Mutiated  against  Mr.  Langley.  There  is  only  one  other  consideration — 
tkat  is,  what  punishment  is  called  for  by  the  law  for  what  has  been  properly 
dncribed  by  the  learned  counsel  as  one  of  the  worst  cases  of  chiding  and 
bnvling  which  have  ever  come  to  the  notice  of  the  Court. 
*The  proceedings  have  been  instituted  under  the  5&Q  Edw.  6.,  and  not 

(1)2  Consist.  138. 
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Jitdgmtnt  of 
Sir  Herbert 
Jcnncr  Furt  in 
Burder  f . 


Thtf  Court,  in 
ca«c«  of  brawl- 
ing, cnnnot  re- 
«juire  from  a 
I'lcrjfj'man  a 
eertificAtc*  of 
giKxl  bebiviour 
during  iu*pen- 


under  the  general  eccle&iasticul  law,  atiil  tlic  punblmirut  which  n  v  rr 
is  praj-ed  to  inflict  w  that  of  suspension.  What  was  the  puiushun  u: 
assigned  to  the  offence  in  former  times  by  the  general  ecctcsiasttcal  \mm^  it 
is  not  very  easy  to  ascertain*  In  Htitchins  v.  JJenzilot^l)  Lord  SUvwill 
0ays»  that,  by  the  ancient  ecclesiastical  taw,  for  such  an  offence^  the 
of  an  offending  minister  might  be  sequestrated  —  whether  for  one 
or  fur  a  repetition  of  the  offence,  is  not  stated ;  I  cannot  find  thai  tfaefe 
was  a  sequestration  of  the  living  for  one  offence^  I  am  therefore  calird  to 
assign  a  punishment  under  the  statute,  whereby  the  punishment  in  such  a 
ease  of  a  clerk  in  holy  onlers  is  suspension  from  the  imnii«tration  of  hit 
office  *  for  so  long  a  time  as  the  ordinary  sliall  think  fit,  according  to  tlia 
fault'  The  amount  of  punishment  is  thus  left  to  the  discretion  of  Htm 
Courtt  and  I  am  of  opinion  that,  in  this  cnse^  the  Court  b  bound  to  pm- 
iiounee  a  sentenct;  that  shall  carry  with  it  the  effect  of  showing  its  scustof 
the  scriousnes*.  and  gravity  of  the  offerjce  ;  and  the  Court  is  of  opinioo 
it  will  not  exceed  a  due  measure  of  jui^tice  if  it  pronounce  that  Mrt 
has  committed  an  offence  which  calls  for  the  punishment  of  »i 
from  hi."^  office  for  a  period  of  eight  calendar  months  from  tkm  iSttB 
when  such  suspension  shall  be  publi.shed  and  notified  in  th«  parafa  ^ 
Wheatley* 

**  The  Court  has  been  pressed  not  to  allow  the  supensioa  la  be  renotid 

till  Mr.  Langley  sliall  produce  a  certificate  of  good  behaviour  during  tit 

period  of  suspension.     But  I  have  not  been  able  to  find  any  prMTedtal  fcr 

requiring  a  certificate  of  good  behaviour  in  a  proceeding  of  thk  dr*ertp* 

tion.     In  a  proceeding  for  drunkenness,  where  the  party,  a  minister  in  fcolf 

orders,  with   a  benefice,   has  been   suspended,   a  certificate  has  been  ft* 

quired  (2),  a.^  a  proof  of  the  conduct  of  the  party  ;  but  DicJis  v.  Mad^ 

ford{^)  was  the  first  instance  of  a  certificate  being  reijuired  even  to  soChl 

case,  and  I  consider  tliat  it  would  be  extremely  dttficult  to  draw  up  l  OM^ 

tificate  with  reference  to  the  offonce  of  chiding  and  brawling^  rmbodpil 

within  itself  the  requisite  qualifications  to  enable  Mr.  Lajigley  to  fbo*  li 

what  manner  he  had  conducted  himsc^lf  in  this  particular,   I  can  und«nDMl 

that,  in  cases  of  immorality  and  habitual  drunkenness,  a  certificate  nftjf  )> 

proper,  to  show  that  the  party  has  abstained  from  such  conduct;  bat  if  i 

case  of  chiding  and  brawling,  I  do  not  see  how  a  certiBcste  could  be  ftaoii 

so  as  to  show  that  the  party  had  not  committed  the  same  offence,     AM 

independently  of  this,  the  punishment  in  this  case  is  prescril>ed  by  therti^ 

tute,  and  I  do  not  know  that  the  Court  is  at  liberty  to  add  to  tt  by 

ing  a  certificate  of  gooil  behaviour  during  the  time  of  suspension.    1 

have  great  doubt  and  difficulty  in  saying  that  the  Court  has  the  povcr  to 

require  such  a  certificate  ;  and  as  there  is  no  precedent  for  it,  I  coniiittli 

sentence  to  what  the   law   jxre^cribes,   and  I  direct  the  suspensioQ  to  fct 

signified  on  Sunday  next,  the  3d  of  July.     I  further  am  bound  to  eoodi^ 

Mr.  Langley  in  the  costs  occasioned  by  these  proceedings,  and  1  am  aWI 

they  will  fall  heavily  upon  him  ;  but  the  Court  has  no  means  of  relieving;  bis 

from  them.     I  endeavoured,  as  far  as  I  could^  to  acquaint  Mr.  Langley  «ii 


(1)  1  Con«Ut.  \sl. 
(9>   Bttttkr  f.    Sfotf^ 
iLdL-lvsiJutieAK  69, 
I 


t    KotCT  of  rii54r« 


(3)  Cit  I  Aid.  edi. 
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the  natore  of  the  offence  cliarged  against  him,  and  to  convince  him  of  the  Brawling. 
pfoprietjy  if  he  was  guilty  (as  it  has  turned  out  he  was)  of  admitting  the 
charge,  and  not  rendering  it  necessary  that  the  articles  should  go  to  proof; 
bat  Mr.  Langley  saw  fit  to  take  another  coufse,  and  has  brought  this 
espeiue  upon  himself  by  the  manner  in  which  he  has  (I  will  not  say 
defended  himself  but)  conducted  his  own  cause,  whereby  the  promoter 
;  hare  incurred  considerable  expense.  If  Mr.  Langley,  after  the  inti- 
from  the  Court,  had,  on  the  admission  of  the  articles,  given  an 
affirmatiTe  issue,  the  expense  would  have  been  slight,  and  the  suspension 
maeh  leas  than  must  now  be  imposed  for  the  sake  of  example,  for  the  con- 
dnet  panued  by  Mr*  Langley  has  induced  the  Court  to  make  the  suspension 
eoDtinue  for  a  longer  period. 

**!  pronounce  that  Mr.  Langley  has  incurred  suspension  for  eight 
Cileiidar  months  from  the  day  (including  the  day)  when  the  sentence  is 
Mlified ;  I  monish  him  to  abstain  from  such  conduct  in  future ;  and  I  con- 
donn  him  in  the  costs." 

Where  articles  against  a  clergyman  for  quarrelling  and  brawling,  and  for  AVhere  articles 
iiMlting,  disrespectful,  and  disobedient  conduct  in  the  church,  were  only  against  o  der- 
in  ptrt  proved,  the  Court  monished  him  to  be  more  careful,  and  condemned  brawling  were 
\m  in  75L  nomine  expensarum.  ( 1 )  o"ly  >«  part 

Expostulations  and  remonstrances  uttered  to  a  clergyman  about  to  ascend  ^'^^^  ' 
the  pulpit  for  the  purpose  of  preaching  in  a  church,  of  which  he  was  the  ^t^,^*"|,'*^^"* 
iMftaDt  curate  legally  appointed,  will  constitute  brawling.  (2)  clergyman 

The  reading  of  a    notice    of  vestry  in  church  during  divine  service,  "^"^  to  ascend 

......,,.  .«v  thepulniL 

vnottt  due  authority,  is  brawling.  (3)  p    ,. 

Brawling  and  smiting  at  a  vestry,  held  in  a  room  situate  within  the  «* notice  of 
chuehyard,  though  attended  only  by  five  persons,  are  ratione  loci  ofiences  vestry"  with- 
vkhin  itat  5hQ  Edw.  6.  c  4.  But  in  Lee  v.  Matthews  (4),  Sir  John  Nicholl  ^  "orfty!  ''"" 
Md,*'In  order  to  determine  the  degree  of  ecclesiastical   censure,  what,   in  what  place 
int,  ate  the  circumstances  of  the  transaction  ?     The  object  of  the  law  is  brawling  can 
tDpmenre  the  sanctity  of  the  place,  and  to   prevent  public  disturbance  J^Jg^^tof* 
Ikrein.     Here,  the  transaction  did  not  occur  in  the  church,  nor  yet  in  that   sir  John 
pBt  of  the  churchyard  appropriated  to  religious  purposes  —  the  christian    N»choll  in  Lee 
bvial  of  the  dead — but  in  the  vestry  room,  where  the  temporal  concerns  of 
the  parish  are  transacted ;  and  though,  as  the  building  stands  upon  conse- 
cntod  ground,  a  long  stream  of  authorities  forbid  the  expression  of  a 
jitfieial  doubt  as  to  its  coming  within  the  meaning  of  the  statute,  still  it 
be  denied  that  the  sanctity  of  the   place  is  of   an  inferior  cha- 


" Again;  the  transaction  was  not  to  the  disturbance  of  public  worship  or 
if  any  religious  service,  when  the  parishioners  were  met  for  pious  purposes 
ir  for  the  burial  of  their  dead  ;  but  it  occurred  at  a  ve.>try  very  limited  in 
■■■ben,  almost  a  private  meeting  of  Sir  John  Lee  and  the  parish  officers. 
It  wai  then,  in  fact,  almost  as  little  of  an  offence  against  public  decency,  as 
if  the  scene  had  been  laid  at  a  neighbouring  alehouse ;  and  it  is  merely 
fort,  because  the  vestry-room  stands  within  the  precincts  of  the 


(I)  Taylor  ▼.  MoHey,  1  Curt.  480.  (3)  Dawt  ▼.  mUtams,  2  ibid.  ISa 

i2)  Climtom  v.  Hatehard,  1  Add.  96.  (4)  3  Ilagg.  17G. 
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churchyard,  that  it  becomes  an  offence  at  all  of  which  llii*  Coarl  has  e^* 
niaance.  The  case,  therefore,  is  of  as  slight  an  ecclesiastical  chnracier  m 
can  well  be  inaagined»  for,  as  an  assault  on  the  individual^  tliia  Court  hm 
nothing  to  do  with  it*  .  .  .^ 

'*  I  ^halif  fur  the  brawlirigt  suspend  the  defendant  oft  in^reum  teriuim 
for  one  week;  and  for  the  smiting,  decree  an  imprisonment  of  twentj-fo«r 
hours  (1);  and,  further,  considering  the  extreme  length  of  the  interna 
gatorics,  and  that,  after  both  parties  had  referred  the  matter  to  the  ietmm 
of  their  leading  counsel,  the  defendant  refused  to  abide  by  the  arr&ogeaiciil 
entered  into  for  him,  I  shall  condemn  him  in  costs*" 

In  a  vestry  meeting  for  civil  purposes,  as  a  full  latitude  of  discuasion  muA 
be  allowed,  mere  coarse  expressions  do  not  constitute  brawling.  (2) 

But  Dr.  Lushington  said  in  Jarman  v.  Ba^ster  (3),  **  It  is  muell  10  \m 
lamented,  that  notwith.standing  the  notoriety  of  the  proceedings  in  casiet  «l 
brawling,  parishioners  will  not  be  convinced  that,  whatever  may  be  tkdr 
own  private  opinions  as  to  the  matters  under  discui^sion  in  vestry,  thej  iMil 
not  press  those  opinioui^  in  an  indecorous  and  irreverent  manner.  It  is  not 
rectitude  of  intention  nor  accuracy  of  judgment  that  will,  if  chargi;ss  of 
disturbance  arising  from  such  conduct  are  proved,  exempt  them  fhmi  Ibt 
penalties  of  the  law." 

It  has  been  questioned  (4-)t  whether  one  who  chides  and  brmwls  in  a 
ve*try  room  partly  in.  and  partly  out  of»  a  churchyard,  incurs  iherrby  tJie 
penalties  of  stat.  5i&'6  Edw,  6»  c.4.  s.  L;  and  also  whether  the  gross  abuse  of* 
minister,  while  presiding  at  a  meeting  of  his  parishioners  in  vestry,  be  not 
an  ecclesiastical  offence,  and  punishable,  as  such,  by  the  genenU  redcM* 
astical  law,  although  it  be  not  liable  to  be  dealt  with  as  a  **ck$dim^mi 
brairlinff*'  within  stat.  5  &  6  Edw.  6.,  by  reason  that  the  vestry  was  daily 
not  held  in  a  consecrated  place,  that  is,  within  a  church  or  charck* 
yard. 

Stat.  5h6  Edw.  6,  c,  4.  not  having  directed  who  shouhl  prosecute*  lAf 
party  may  promote  articles  (5);  but  the  Court  will,  under  circumsUMi% 
suggest  to  the  parties  the  expediency  of  an  amicable  arrangement  (6) 

In  cnnnnal  !>u]U  the  Court  will  sometimes  inquire  into  the  motive  of  tli 
promoter,  bnt  it  will  presume  proper  motives,  unless  there  b«*  stroiog  ptOif 
to  the  contrary.  (7) 

In  Dfiwe  V.  JViiliams  (8)  it  was  suggested  upon  the  authority  of  ftim 
ancient  dicta,  that,  under  tlie  true  construction  of  the  Statute  of  Citaiiank 
a  suit  for  bran  ling  cannot  be  brought  in  the  Court  of  Arches  by  letterf  sf 
request;  but  it  was  not  denied  that  suits  so  brought  had  constantly  htm 
entertained  in  that  court ;  and  besides  this,  the  defendant  did  not  appear 
under  protest,  but  after  having  appeared  absolutely  to  the  citation,  htlook 
the  objection  to  the  jurisdiction  at  the  admission  of  the  articles;  tai 
"upon  the  whole,'*  said  Sir  John  Nicholl,  "  tJie  Court  feels  itself  boao^t^ 
allow  the  suit  to  proceed,  unless  it  should  be  stopt  by  a  prohibition;  thoM 
such  a  measure  be  held  to  lie  against  the  jurbdicticn  of  this  Court,  uvitf 


i\)  ndt  tUl.  53  Geo.  3.  c,  127. 
02)  HoiU  w.  SinUt,  2  llsgg.  566, 
(S)  3  Ilrtd,  358. 
(4)  nWiamM  t.  Gi»d^,  H  Add.  463. 


(6)  Ijm  V.  yittthftPH  3  11*1^;.  1^ 

(7)  Jurmtm  v.  ITm^  ibid.  301. 
(8)3  Add,  14a 
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the  circamstances  of  the  present  case,  the  Court  will  readily^  as  it  will  be  its  Hkawlino. 
duty,  put  an  end  to  the  proceeding."  ~" 

Where  a  suit  for  brawling  in  church  is  instituted  before  the  commissary  Letters  of  re» 
of  the  bishop  of  the  diocese,  it  may  be  removed  by  letters  of  request  into  2,0^^"?*^^ 
the  Court  of  Arches.  (1)  Court  of 

A  prohibition  having  been  prayed  for  (2),  Chief  Justice  Abbott,  in  dis-  Arches. 
cbarging  the  rule,  observed,  ''  Taking  this  offence  to  have  been  created  by 
iteL.5&6£dw.6.  c.4.,1  should  think  that  the  authority  thereby  given  to 
tiie  ordinary  is  to  be  exercised  in  the  same  manner  as  any  other  authority 
given  to  that  officer.  Now,  one  mode  of  exercising  his  authority  is,  by 
letters  of  request  to  the  archbishop,  or  his  substitutes.  But  in  Wenmouth 
T.  Collins  (3)  Lord  Holt  appears  to  have  been  of  opinion,  that  the  offence 
of  brawling  was  not  created  by  the  statute  which  has  been  referred  to,  and 
I  think  that  his  opinion  was  correct.  If  that  be  so,  all  difficulty  is  removed, 
and  there  can  be  no  doubt  that  the  Court  of  Arches  may  derive  jurisdiction 
from  letters  of  request  This  rule  must,  therefore,  be  discharged  with 
Wits." 

In  a  suit  for  brawling,  under  stat.5  &  6  Edw.  6.  c.  4.  s.  1.,  the  words  of  RKQuisirzsor 
hrawHng  must  be  set  forth  in  the  articles.  (4)  '"'"  Aeticl.!. 

Od  debating  the  admissibility  of  articles  in  a  suit  for  brawling,  the  ques- 
tion is,  whether  they  contain  a  substantive  charge  of  brawling  and  riot  in  a 
nered  place ;  and  the  Court  cannot  listen  to  a  suggestion  that  the  articles 
do  not  truly  detail  the  circumstances.  (5) 

In  the  prosecution  of  criminal  suits  in  the  spiritual  courts,  the  articles   In  all  cases  of 
Bist  be  so  specific  as  to  afford  a  fair  opportunity  for  defence;  and  in  all  office,thewhol« 
CHea  of  office,  the  whole  transaction  should  be  fairly  and  candidly  stated  at  should  be 
ooee,  in  order  that  the  judge  may  have  an    opportunity  of  considering  f^^i'ly  >-nd 
whether  it  is  a  fit  case  in  which  to  allow  his  office  to  be  promoted.  (6)  candidly  stated. 

Id  settling  the  articles,  the  strictest  accuracy  should  be  observed,  that   Truth  should 
the  statements  do  not  exceed  the  truth.    Thus,  in  Lee  v.  Mattliews  (7),  Sir  ^  adhered  to 
John  Nicholl  ob'^erved  on  *'  the  articles  being   drawn   in  an  exaggerated   the^articlo!"^ 
i|Mrit,**  that    "  that  circumstance    may  not  only  affect  the   costs,  but  the 
degrpe  of  punishment.*' 

Provocation  cannot  exempt  from  the  penalties  of  the  law  (8),  and  is  no    ^^^^vc^  to 
defence  to  a  criminal  suit  for  brawling  in  a  church  at  a  vestry  meeting ; 
ttd  accordingly  the  defendant  in  iVortA  v.  Dickson  (9)  was  suspended  for  no  defence, 
t  fortnight  ab  ingressu  ecclesiae,  and  condemned  in  costs. 

Bjstat  27  Geo.  3.  c.  44.  (10)  no  suit  can  be  commenced  in  any  ecclesi-   I^mitation 
Mticil  court  for  striking  or  brawling  in  any  church  or  churchyard,  after  the  *^  ^""' 
apintion  of  eight  calendar  months  from  the  time  of  the  commission  of  the  c.  44. 

On  appeal  in  a  criminal  suit,  an  extension  of  the  term  probatory  being   what  will  be 
pnjed  by  the  promoter,  a  delay  of  nine  montiis,  without  mailing  substantial  considered  a 

{\^ETp,  WdUam»,  4  B.  &  C.  313.  (7)  Ibid.  172. 

<2j  Ibid.  (8)  Jarman  v.  Bagnter^   ibid.  356.      Huet 

13)2  Ld.  lUym.  850.  v.  Dn»h,  2   Lee  (Sir  G.),  514.      Palmer  ▼. 

(4)  Jtnkimt  ▼.  Barrtti,   1  Hagg.  14.  ;  ct        Roffey,  2  Add.  141.  306. 
^hnmkard  ▼.  Dtade,  1  ibid.  182.  (9)  1  Ilagg.  730. 

( j  t  hrman  ▼.  Baptter,  3  ibid.  356.  ( 1 0)  Stephens'  Ecclesiastical  Statutes,  923. 

(5)  P^  Sir  John  Nicholl,  in  £«e  v.  Mat- 
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progress  id  the  cause,  or  examiDing  a  single  witnesai  after  the  suit 
already  depending  in  the  Court  of  Appeal  two  years,  was  held  a 
ground  to  dismiss  the  defendant,  aiid  condemn  the  promoter  in  pajnoil 
of  a  sum,  nomine  expensarum.  (1) 

Id  a  suit  under  stat  5  k  6  £dw*  6.  c*  4*  it  is  not  requisite  that  the  wit^ 
nesseft  should  depose  that  the  party  proceeded  against  chided,  brawled,  aixl 
quarrelled :  it  is  sufficient  if  they  prove  that  words  of  brawliug  were  UMd. 

Nothing  is  left  to  the  discretion  of  the  judge  under  staL  5&6  Edw«6« 
C.4.  but  the  duration  of  the  suspension  ai  itiffrextu  eedesiit,  h  havifig  a* 
pressly  directed  that  any  person  proved  to  have  brawled,  quarrelled,  ^tc,  IB 
the  church  or  churchyard  should  be  suspended  ah  inffrtuu  ettiesia,  (9) 

By  the  ancient  ecclesiai^ticat  law  the  ordinar}'  could,  in  cases  ofbtmwGiif 
and  smitingt  impose  censures,  and  might  admonish;  or  in  caae  a  minliltf 
was  the  ofl*ending  party,  he  might  even  sequester  his  benefice.  (3) 

Where  an  offence  has  been  rommitted,  the  cTtpense  of  correctiog  it  Ji 
generally  borne  by  the  guilty  party ;  but  it  is  discretionary  with  the  CiHBt 
to  fix  or  to  mitigate  the  amount.  (4) 

Where  articles  against  the  defendant  (a  churchwarden),  for  brawling  ui 
church,  were  pronounced  to  be  proved,  and  the  defendant  was  8uspeDd«4 
and  condemned  in  full  costs^  the  case  was  held  to  afford  no  groiuid  lar 
mitigated  co^ts.  (5) 

On  articles  against  three  defendants  for  brawling  in  a  church,  whicli  nen 
held  to  have  been  proved,  the  defendants  were  suspended  aod  coodeoioid 
in  full  cost^,  the  case  of  no  one  of  the  three,  either  looking  to  his  owi 
eouduct  or  that  of  the  promovent^  being  held  to  be  a  case  for  miti 
costs.  (6) 

In  Jarman  v.  Bag$ter  (7)>  where  articles  for  brawling  in  a  vetlry  1 
a  room  within  the  church,  were  only  proved  in  part,    the  Court 
the  defendant  to  abtitain  from  future  mi.^eonduct,  and  condemoed 
20/.  nomine  txpensarum. 

In  Field  v.  Cogens  (8),  a  defendant^  on  giving  an  aflirmative  mm 
suspended  ab  ingressu  cccksitB  for  a  month,  and  condemned  in  cosUff 
brawling  on  two  occasions  at  a  vestry  held  in  the  chancel. 

Where  articles  against  the  defendant  (a  sidesman),  for  brawliDg 
church,  were  pronounced  to  be  proved,  the  defendant  was  ansp^oded  tif 
condemned  in  the  sum  of  50/.  nomine  erpen»amm^  this  being  held  (ia  ooi^ 
tradistinction  to  a  former  case  arising  out  of  the  same  general 
to  be  a  case  in  which  the  prosecutor  was  not  entitled  to  hit 
costs.  (9) 

Articles  for  brawling  at  a  restry  held    in  the  vestry-room  within | 
churchyard,  being  proved,  the  Court  suspended  the  defendant  ah  i 
eeelrsifP  for  one  week,  but  did  not  condemn  him  in  the  whole  cosli,  Ifl  I 
sequence  of  irritating  expressions  having  been  proved  to  have  been  i 
the  promoter.  (10) 

A  prohibition  will  be  granted,  if  the  Ecclesiastical  Court 


(l),^AiiiJ  ▼.  Barrett,  1  Hsgg.  IZ 
(9J  Hu€i  V.  DoMh,  2  Ijpc  (Sir  G.  >,  51 4. 
(3)  H^ekitit  \,  Drnxiloe,  1  Con«t«t.  182. 
(4}  r&hmff  V.    Tijou,  2  Add,  203.  CHu- 
m  V.  Ihtt^hard,  1  ibid.  104. 
(5)  ISiimtr  t,  Hoffff,  2  ibid.  Hh 


<6>  Emjtand  r.  nmmmmh,  ibWi,  SOi. 

(7)  3  }i%f^fi.  3CU. 

(8)  Ibid.  178. 

(9)  Patm^r  v.  Ttjttn,  L»  Add.  I9«. 
(tO)  ITdiutmu  V,  ilaB,  I  Curt.  ^T. 
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damages,  under  stat  5&6  Edw.  6.  c.  4.  (1 )     If  the  Ecclesiastical  Court  pro-   Brawumg. 
eeed  to  trial  or  to  punish  men  t,  under  5  &  6  Edw.  6.  c.  4.  s.  3.,  without  a  Where  prohibi- 
prerious  conyiction  in  a  temporal  court,  a  transmission  of  the  sentence,  and  tion  will  and 
a  declaration,  it  seems  that  a  prohibition  will  lie.  (2)  gM^*^ 

Prohibition  to  the  Spiritual  Court  was  prayed  upon  this  statute,  because 
eorti  were  given,  and  it  was  denied,  because  those  costs  were  pro  expensis 
&^;  it  would  have  been  otherwise,  if  they  had  been  pro  damnis,  (3) 

In  Wennumik  v.  Collins  (4),  a  prohibition  was  prayed  to  stay  a  suit  in 
tke  Ecclesiastical  Court,  for  brawling  in  the  belfry  and  striking  a  man 
toe,  upon  su^estion  of  this  statute,  and  that  all  statutes  are  construable 
bj  the  common  law.  But  the  Court  denied  a  prohibition,  <'  because  the 
offence  was  cognisable  in  the  Ecclesiastical  Court  before  this  statute, 
foikme  loeif  and  that  the  statute,  though  it  provides  a  penalty,  does  not 
alter  the  jurisdiction.** 


2.  Smiting.  Smitivo. 

By  stat.  5  h6  Edw.  6.  c.  4.  s.  2.,  if  any  person  shall  smite  or  lay  violent  Sut  5  its 
bands  upon  any  other,  either  in  any  church  or  churchyard,  then,  ipso  factor   Edw.  6.  c4. 
emj  person  so  offending  shall  be  deemed  excommunicate,  and  be  ex- 
daded  from  the  fellowship  and  company  of  Christ's  congregation. 

By  stat.  5  Sc  6  Edw.  6.  c.  4.  s.  3.,  if  any  person  shall  maliciously 
itrike  any  person  with  any  weapon,  in  any  church  or  churchyard,  or  shall 
dfavaoy  weapon  in  any  church  or  churchyard,  to  the  intent  to  strike  another, 
*ith  the  same  weapon,  he  shall,  on  conviction  by  verdict  of  twelve  men, 
or  by  his  own  confession,  or  by  two  lawful  witnesses,  at  the  assizes  or 
Knions,  be  adjudged  to  have  one  of  his  ears  cut  off;  and  if  he  have  no  ears, 
be  shall  be  marked  and  burned  in  the  cheek  with  an  hot  iron,  having  the 
letter  F.  whereby  he  may  be  known  and  taken  for  a  fray  maker  and  6ghter(5); 
and,  besides,  he  shall  be  and  stand,  ipso  facto,  excommunicated  as  is  aforesaid. 

In  DdkielCs  case{6)j  who  struck  another  in  St.  Paul's  churchyard,  in  Cathedrals 
London,  the  Court  held  that  catliedrals,  as  well  as  other  churches,  are  ^'>^hi."  ^^^ 
•ithin  the  meaning  of  this  statute.  ataUite.   ° 

It  is  said  that    if  one    be    assaulted  in  the  church  or  churchyard  he   ^o|u-        mi 
■aj  not  beat  the  other    or   draw   a  weapon  there    in  his  own  defence,  justify  drawing 
fer  it   is  a  sanctified    place,  and    he   may    be    punished  for  it  by  this  ■  ^®*PO"  *» » 
■^»te.(7)  churchyard. 

It  is  the  duty  of  the  churchwardens,  and  their  assistants,  the  sidesmen,  to    Powers  and 
attend  the  church  for  the  very  purpose  of  preserving  order.     In  the  exe-  duties  of  the 
ertioo  of  this  duty  they  are  protected  by  law :  for  example,  if  they  take  ^^'"j^*"'*"^ 
of  a  man's  hat  in  church,  or  if  they  turn  an  obstinate  disturber  out  of  the  and  private 

(M  Liryt  T.  AHon,  Cro.  Jac.  4C2.  persuaded  would  never  be  executed;  and 

i'i)  tfiUom   ( tlrrk)  ▼.    (Jrtaitn^  1  Burr.  therefore,  such  an  enactment  ought  not  to 

MQ.    Vide  etiam  Stmham  r.  TrundU,  Cro.  remain  upon  the  statute   book."     Ecoles. 

Oil.  91ft.     2  Hawk.  P.  C  27.  Com.  Rep.  Feb.  15.  1832. 

\^)  Uryt  ▼.  AUon^  Cro.  Jac  462.  (6)  Cro.  Eliz.  224.    1  I.eon.  248. 

M)  3  Ld.  Raym.  850.  (7)  Francei  ▼   />y,  Cro.  Jac.  367. 

(5; "This  is  a  sentence  which  we   arc 
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church,  witJiout  uonecessary  violence,  ihey  arc  not  guiUy  oPi 
and  it  seems   that  even  private  persons  would  be  ju^tifieii   io 
intruders. 

In  Reynolds  v.  Monkion{2)  it  was  held,  that  church  wardens  have  ft 
cretionaf)'  power  to  appropriate  the  pewa  in  the  church  amongst  the 
loners,  and  may  remove  persons  intruding  on  seats  already  appropiiatiri 
Mr*  Baroa  Rolfe,  rn  sumtning  up  to  the  jury,  stating  his  opinkHi  If 
he,  ''that  the  churchwardens  have  a. right  to  exercbe  a  reaa^^nmble  dii 
cretion  in  directing  where  the  congregation  Khali  nit;  and  if  the  defciMiifl 
used  no  unuecessary  force,  he  had  a  right  to  remove  the  plaintiff  froi 
the  pew  in  question  to  another  seat.  If,  in  the  exercise  of  a  fair  dtaereliai 
the  churchwardens  thought  it  more  convenient  that  the  pew  should  li 
occupied  by  Gaylard^s  ramily,  and  not  by  the  plaintiff,  and  if  the  reoMfrf 
criuld  be  effected  without  public  scandal,  or  the  disturbance  of  divine  flerrk^ 
the  defendant  was  justiheil/' 

The  authority  of  churchwardens,  in  their  church,  is  <*  paramo UBt  Co  ikt 
authority  of  any  constable ;  and  it  roust  be  a  very  strong  case  indeed  wkick 
wil]ju:»tify  a  Cf^nt^table  in  inverting  this  order  of  authority  by  takiiifl 
churchwarden  or  a  sidesman  into  custody,  although  possible  circuiostaiion 
may  justify  and  recjuire  such  a  proceeding."  (3) 

In  Wiliiams  V.  67e«*j^er  (4),  where  the  parish  clerk  refused  to  read  it 
church  a  notice  which  was  presented  to  him  for  that  purpose,  and  the  per* 
SOD  presenting  it,  read  it  hinie^elf  at  a  time  when    no  part  of  the  choRl 
service   was   actually   going  on,  it   was  held,  that  although*  a  cowtibii 
might  be  juittified  in   removing  htm   from   the   church,  and  detaining  tua 
until  the  service  was  over,  yet  he  could  not  legally  detain  him  afterward^ia 
order  to  take  him  before  a  magistrate ;   Chief  Justice  Abbott  obsarfii^ 
**  It  appears  to  me  that  the   I   Mar.  st  ii.  c.  3.  merely  gave  to  the  cootOMtt 
law  cognisance  of  an  olfeiice  which  was  before  punishable  by  th«  cede» 
siastical  law  ;  in  order  to  be  withiu  that  statute,  the  parly  must  malteitnuiy, 
wilfully,  or  of  purpose,  molest  the  person  celebrating  divine  service, 
the  notice  been   read  by  the   plaintiff  whilst  any  part  of  the  servioe 
actually  going  on^  we  might  have  thought  tliat  he  had  done  it  on  purposely 
molciit  the  minister;  but  the  act  having  been    done  during  an  iiitemL 
when  no  part  of  the  service  was  in  the  course  of  being  performed,  and  tk 
party  apparently  supposing  that  he  had  a  right  to  give  such  a  notice,  1 1* 
not  prepared  to  say,  that   tiie    I   Mar.  st  ii.  c.  3.  warraJited  his  det4.>Dtii% 
in  order  that  he  might  be   taken   before  a  justice  of  the  peace.     N' 
does   the  case  conte   within   the   Toleration   Act,    1  G.  &  M.  e.  IS* 
only  applies  where  the  thing  is  done  wilfully,  and  of  purpose 
to  disturb  the  congregation  or  misuse  the  preacher." 

A  threatening  posture  la  not  a  smiling  under  staL  5  &  6  Edw.6»  t,k* 
in  fact,  an  actual  blow  must  be  inflicted  to  constitute  the  offence  of 

If  a  man  take  up  a  stone  in  the  churchyard,  and  offer  to  throw 
another,  c^r  having  a  hatchet  or  axe  tn  his  hand,  offer  to  strike 
with   it,  this   is   not   an   offence  within  the   words,   "  or   shall  draw  Hf 


'1 


(I)  P^mer  w,  Ttjom,  S  Add.  SOa 
(S)  2  M.  &  Roh.  3S4. 
(a>  T^  Sir  John    NicholU  in  Palmrr  v. 
i\^H,  %  Add.  200. 


(4)  9  B.  &  CX  609. 

(5)  /tmlfiu  T.  livrrUt,  X  li-pi'.  15 
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weapon ;"  for  these  are  not  such  weapons  as  may  properly  be  said  to  be  Smitiko. 
dnwD,  as  a  sword  or  dagger.  (1) 

Id  an  indictment  under  stat.  5&6  Edw.  6.  c.  4.  s.  3.  it  must  be  averred,   In  an  indict- 
that  the  accused  smote  '' maliciousli/ ,-"  and  if  it  be  only  averred  that  the  ^ent  it  must  be 
1   ft  .       .„  .      .        m   .  ,^K  averred  that  the 

accoaed  "  struck,    it  will  be  insumcient.  (2)  accused  smote 

It  is  likewise  absolutely  requisite,  that  the  drawing  the  dagger  or  other  ""aliciously. 

¥npon  should  be  laid  in  the  indictment  as  with  "  intent  to  strike:^  (3)  Drawing  the 

*  flaggpr  must  be 

The  words  "other  enormous  ecclesiastical  offences"   in  a  citation  are  laid  with  an 

nrj^usage,  and  will  not  support  a  charge  of  smiting  under  the  statute.  (4')     intent  to  strike. 

In  a  criminal  suit  for  smiting  under  stat.  5&Q  Edw. 6.  c 4.,  the  proof 
■nst  not  admit  of  a  doubt  (5) 

In  Huickinn  v.  Denziloe  (6)  Sir  William  Scott  observed, — "  The  statute  Etidevck. 
nquires  that  the  offence  shall  be  proved  by  two  lawful  witnesses ;  but  by  The  offence 
the  ancient  ecclesiastical  law,  I  conceive,  one  witness  to  the  fact,  and  one  """t  not  admit 
to  the  circumstances  was  sufficient,  and  would  be  so  still  in  a  proceeding  in  „,„,(  \^  proved 
that  form,  according  to  the  ordinary  rule  of  the  ecclesiastical  law,  which  by  two  wit- 
atiafies  its  own  demand  of  two  witnesses,  by  receiving  one  to  the  fact,  and  '^^^'^*' 
one  to  the  circumstances.     The  statute  requiring  two  witnesses,  the  Court 
might  feel  tome  delicacy  about  presuming  to  hold  that  such  words  of  a 
italate  would  be  satisfied  in  the  same  way." 

For  smiting  with  weapons,  stat.  5  &  6  Edw.  6.  c.4.  inflicts  a  double  punish-  Puvisiimxiit. 
■wot — one  temporal,  the  other  spiritual.    The  temporal  punishment  is  the  For  smiting 
loai  of  an  ear,  or  the  marking  on  the  cheek,  after  conviction ;  the  spiritual  ^**  weapona. 
I       pnishment  enacted  by  the  statute  is,  that  the  person  '<  be  and  stand,  ipso 
Jbeia,  excommunicated  as  is  aforesaid."  (7) 

On  proof  of  smiting  the  Ecclesiastical  Court  is  bound,  whatever  may 
be  the  origin  of  the  dispute,  to  proceed  to  award  punishment  under 
HaL  5  &  6  Edw.  6.  c.  4.  and  stat.  53  Geo.  3.  c.  127.  (8) 

Thus,  \nHoih  v.  Scales  (9),  Dr.  Lushington  said, — "  The  Court  has  no 
diieretion;  the  words  of  the  statute  (10)  are  imperative.  If  any  person  or 
persons  shall  smite  or  lay  violent  hands  upon  any  other,  either  in  any 
chareh  or  churchyard,  then,  ipso  factot  every  person  so  offending  shall  be 
deeiDed  excommunicate.  Tiiis  is  the  penalty  for  the  offence  of  smiting  in 
anered  place,  and  the  Court  has  no  power  to  alter  or  vary  it. 

**The  law  remained  in  this  state  till  the  year  1813,  when  an  act  was  passed  Punishment 
which,  in  some  degree,  effected  an  alteration  by  changing  the  punishment  ^s!s0^c,\2i, 
anexed  to  tlie  penalty  of  excommunication.  The  Court,  however,  is  not 
lelieved  from  pronouncing  a  sentence  of  excommunication  ;  but  the  con- 
leqaences  of  that  sentence  are  very  different  from  what  they  were  before  the 
paHiag  of  stat.  53  Geo.  3.  c.  127.  (11)  Since  the  passing  of  tliat  statute,  the 
aneieDt  punishment  of  excommunication  is  taken  away  ;  the  person  excom- 
■naicated  incurs  no  civil  penalties,  except  such  inipritjunment  as  the  Court, 
ii  the  exercise  of  its  discretion,  may  think  proper  to  direct,  not  exceeding 
«i  months." 

I'l)  WatMin'ic  Clergyman's  Law,  350.  (7)  Wilton  {Clrrk)  v.  Greava,  1  Burr.  244. 

12)  ,4Mom.  Noy,  171.  (H)  Jloile  v.  Scales,  1  Ilagg.  566. 

{\)  PtnJuttlo't  ease,  Cro.  Eliz.  231.  (9)  IbicL  595. 

(i)JimkinM  T.  Darrrlt,  1  Ilagg.  14.  (10)  5  &  G  Edvr.  6.  c.  4.  s.  3. 

('•7 1  Scales  ▼.  Ifuile,  3  ibid.  371.  <H  )    Suphcns'     Ecclesiastical    Statutes 

(6)1  Conaist.  182.  1053. 
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lemrivo.  Under  8tat.  53  Geo,  3.  c  127.  s.  3-  (IX  the  Ecclesiastical  Court 

^   ttfy  the  stftJteiice  to  the  Court  of  Chancery ;  and  there  must  alwajB 
claratorj  sentence  in  the  iSpi  ritual  Court,  for  no  proceaa  can  bane  wil 
a  iignijicarit  from  the  spiritual  judge. 

Ill  Wihoii  (clerk)  v.  Grraws  (*2)  Lord  Mansfield  ^d,^ — *'  The 
ofleiice  15  smiting  in  the  cliurch  or  churchyard.     Now  this  is,  indt 
an  oifence  at  common  law, and  he  may  be  indicted  for  it;  but,  bealf 
he  may,  by  this  act  (3),  be  ipsa  facto  excommunicated    By  whom? 
ordinary*    Indeed,  the  ordinary  may  u^e  a  conviction  at  law  as  proof  of  J 
facL'*     ^*  And  the  procecdingii  of  the  two  courts  being  diverm  mim 
no  objection  to  say,  that  'a  man  will  at  ilm  rate  be  twice  punbbed 
same  offence:'  this  is  common  in  many  ca^^e^  for  we  prcceed  to 
they  to  amend," 

^ONffti  (4)  Where  articlci^  against  a  churchwarden  for  **  quarrelling,  chiding^ 

brawling  by  worda,"  and  for  *'  smiting/'  were  pronounced  not  to  be 
the  promoter  was  ordered  to  pay  the  costs*  (5) 
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BURIAL.  (6) 
1.  Mode  of  Burying  the  Dkad,  pp.  187 — 193, 

Matter  q/  tccteMiasticalcoffnimnce — Jmdpmtmi  of  Mr.  JnUtc*  IIatn»ytim  Rei  »,  Co* 
Jirfuttil  to  rtad  tht  bttrial  teriice  ptmiiAatit  in  tAe  EctttsioMtitai  Omrt'^Omi 
*  tcortls^  **  UM  our  fvtpe  ur  this  our  hrutlirr  doth  "'  < —  Ituhrical  dirtditm*    U9    IM»   mmi 

eorpte  —  Prater*  for  tht  dead  art  mot  pr*^hibiftd  by  tkt  Chmn^hof  Emfttu^'—J 
of  Sir  Herbert  Jmner  in  Br«eks  v.  Woolfrcy^AfcCo/  oiJfinM  not  ^mlamf^ 

%  Persons  who  have  oh  have  not  a  Right  to  Christiax  Btnil 

pp.  193— 202. 

Am  imformtttioH  will  He  offointt  a  parion  for  prevtniing  a  pariMkumer  ffwm  h^9§  I 
•ill  fA«  chmrchj^ard  —  The  petural   hw   ta,  that  Imrial  it  to  be  nfkttd  §9  •*  j 
Qumn  Sa,     Mini  Her  not  to  refute,  burial  except  in  eeriaim  tamt — ^  Cm^ 
having  been  ffiven  h  im  thereof  befure  **  —  Jmt^meni  of  Sir  Ilerberf  Jknmtr  Fmtt  in  1 
mimlj  t».  Chttpmiitt  —  Exetfrnmuniatted  ptrton*  —  **  And  no  mos  oMr  lt»  I 
r§peniane«** '-' Abteiution  bjf  the  bitkop-^  Meaning  of  the  word  i 
Slat,  4  Gfo.  i,  t,  52,  MM,  i,  br  ^2,  —  IntoTs  axd  Lvmatics — The  i 
jHTMon*  died  hy  their  o«nt  han€b,  are  the  coroner' §  Jury  and  mot  the  4 
in  Irtiand — Stat,  4&5  GuL4.  e,  26,    Pertomt  who  have  mai  rtegiwndiik  1 
DiiMLLlhT« — Attainted  Traitort  and  fehnt  — frnttmumt  tf  bodm  mrndfT  JNt  9  A  SlT^^ 

e.  75*  DissSMTt^Ri'^  /a  Irehind  the  hnrtal  urvitn  way  b«  p\  \fm  whI  h§  dbypaift  ^ 
mntimg  from  the  established  churrh  —  SHirwjiKcKirD  BoDits —  D»gro» ^  liwrfff 
Pmwto»%—  Judgmeni  of  Lord  Denman  in  Keg.  r.  StcvArt — SivL  7A>8  ^mI.  t.\f/L 

f.  ah  ■ 

3.  Registry  of  Death,  pp.  202,  203. 

4.  Burial  in  Churches,  pp.  204— 206. 

5.  Burial  in  Churchy  abbs,  pp.  206,  207* 

6.  Burial  in  Vaults,  pp.  207 — 211. 

7.  Monuments  and  Tombstones,  pp.  211— 215. 

8.  Obstructing  Interm&nt,  pp.  215,  216. 
f).  Removal  of  Bodies  after  Interment,  p.  216. 
10.  Burial  Fees,  pp.216— 221. 


(1)   StcplN 

1053. 
<«)  1  Rurr.  243. 
(:»)  5  A  6  Edw,  C.  c.  f. 


Ecclcsiaglical    Sututes, 


(4)  t%i,  dnic  18S.  Com  fm  lftA«tM_ 

(5)  Ctfry  f.  Byram^  »  CufU  2 

(6)  VidepotUiit*  C4ic&cMr4 
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1.  Mode  of  Bltryikg  the  Dead. 

!toi?  discussing  the  present  mode  of  burying  the  dead,  it  may  be 
irUj  remarked,  that  the  most  ancient  modes  of  disposing  of  the  reniains 
fliie  dt^  recorded  by  history,  are  by  burial  or  burning,  of  which  the 
'  appears  the  more  ancient.  Many  proofs  of  this  occur  in  the  Sacred 
itory  of  the  patriarchal  ages,  in  which  places  of  sppulture  appear  to  have 
j  of  anxious  acquirement,  and  the  use  of  them  is  distinctly  and 
ly  recorded*  The  example  of  the  Divine  Founder  of  our  religion, 
I  the  immediate  disposal  of  his  own  person  and  those  of  his  followers,  has 
the  indulgence  of  that  natural  feeling  winch  appears  to  prevail 
;  the  instant  and  entire  di^per^ion  of  the  body  by  iire,  and  has  very 
|BcnUy  established  sepulture  in  the  customary  practice  of  Christian  nations, 
l^fir Thomas  Brown,  in  his  Treatise  on  Urn-Burial,  thus  expresses  himself ;- — 
^Men  ha%'e  been  fantastical  in  the  singular  contrivances  of  their  corporal 
■tion  ;  but  the  soberest  nations  have  rested  in  two  ways,  of  Mmple  inhu- 
I  and  burning.  That  interment  is  of  the  elder  date,  the  examples  of 
Afai^acD  and  the  patriarchs  are  sufticient  to  illustrate.  But  Christians  ab- 
h$rmd  il»c  way  of  obsequies  by  burning ;  and  though  they  stuck  not  to  give 
lknrlM>dtes  to  be  burnt  in  their  lives,  detested  that  mode  af^er  death,  aflect- 
■ffllber  a  depoeiture  than  absumptiou,  and  properly  submitting  unto  the 
MVlmce  of  God  to  return  not  unto  ashes,  but  unto  du.Ht  again."  But  burning 
mmyt  fully  disused  till  Christianity  was  fully  established,  which  gave  the 
ittl  exli fiction  to  the  sepulchral  bontires.  The  mode  of  depositing  in  the 
«th  ba»s  however,  itself  varied  in  the  practice  of  nations.  *  Mihi  quideni/ 
ttftCicerOf  *  aotiquissimum  sepulturoB  genus  id  videtur  fuisse  quo  apud  Xe- 
tttpkoiilieiii  Cyrus  utiturJ  That  great  man  is  made  by  that  author  to  say,  in 
fa  ttfcbmted  dying  speech,  that  ^*  he  doMred  to  be  buried  neither  in  gold 
iorbsitvert  nor  in  any  thing  else,  but  to  be  immediately  returned  to  the 
•nk  Whatt**  says  be,  <*  can  be  more  blessed  than  to  mix  at  once  with  that 
tlidi  produces  and  nourishes  every  thing  excellent  and  beneficial  to  man* 
Ur **  There  certainly,  however,  occurs  very  ancient  mention  (indeed,  the 
fMflfe  itself  rather  insinuates  it  indirectly)  of  sepulchral  chest*,  or  what 
vtfiU  coffins,  in  which  the  bodies  being  enclosed  were  deposited,  so  as  not 
^eome  loto  imtueitiate  contact  with  the  earth.  It  is  recorded  specially  of 
tb  pilrtarch  Joseph,  that  wlien  d^ad  he  \\^^  put  into  a  collin  and  em- 
both  of  them,  perhaps,  marks  of  distinction  to  a  person  who  had 
,  other  great  and  merited  honours  In  that  country.  It  is  thought  to 
miDogljr  intimated  by  several  passages  in  the  Sacred  History^  both  Old 
I  Xew,  that  the  use  of  coffins,  in  our  sense  of  that  word,  was  made  by  the 
It  is  an  opinion,  that  they  were  not  in  the  use  of  the  two  polished 
of  antiquity.  It  is  some  proof  that  they  were  not,  that  there  la 
I  bard) J  in  eitlier  of  them  a  word  exactly  synonymous  to  the  word 
ibi?  words  iu  the  Grecian  language,  usually  adduced,  referring 
'to  ihefrrHram  or  bier  on  which  the  body  was  conveyed,  rather  than 
ptetelin  which  it  was  enclosed  and  deposited;  and  the  Roman  terms 
(tfl&er  of  the  like  signitication,  or  are  mere  general  words,  chests  or  re- 
for  any  purposes  (firca^  ^oculm^  <SfC.),  without  any  funereal 
and  without  any  final   destinations  of  their  deposi,tions  in  tiie 


Mode  or 

BtJRTlNU  THE 

Dead. 

Ancient  model 
of  dihpo&jrij;^ 
of  lJh^  remains 
of  t\w  dead,     ^m 

Christian  na-  ^| 
titiiiH  prefer  bs- 
pukure  to  the 
difip^r&iuii  of 
the  iKidj  by 
liurniug. 


MoDX  or 

Dead. 

The  practice  of 
ftepuiture  has 
iTAri^d  with 
respect  to  the 
placet  where  it 
hai  been  per- 
formed. 

No  poutire 
Uw  exUts 
which  pre- 
»crih»  in  what 
way  mortal 
remmiui  arc  to 
be  byricd. 


BViilAL. 

The  pmctice  of  sepulture  has  also  varied  with  respect  to  the  plices  wbeit 
it  has  been  performed*  In  ancient  times  cave^  were  io  high  reque<t;  meft 
private  gardens  or  other  demesnes  of  the  families;  enclosed  Bpmem  o«lif 
the  walls  of  towns,  or  by  the  siijes  of  roads;  and,  finally,  in  Cbrulki 
countries,  churches  and  churchyards  where  the  deceased  could  receive  tht 
pious  wishes  of  the  faithful,  who  resorted  thither  in  the  various  calkof  )mb- 
lic  worship. 

There  is  no  positive  rule  of  law  or  of  religion^  prescribiug  in  what  way  tk 
mortal  remains  are  to  be  conveyed  to  their  last  abode^  and  tliere  depoiitfd» 
The  authority  under  which  the  present  practices  exist,  is  to  be  fouiid  is 
our  manners  rather  than  in  our  laws.  They  have  their  origin  in  leoliiXMiilt 
and  suggestions  of  public  decency  and  private  respect:  they  are  nXi&ed  bf 
common  usage  and  consent;  and  being  attached  to  subjects  of  the  gfWiil 
and  most  impressive  kind»  remain  unaffected  by  private  caprice  uid  bugf 
amidst  all  the  giddy  revolutions  that  are  perpetually  varj-ing  the  modei  wat 
fashions  that  belong  to  lighter  circumstances  in  human  life.  Thai  a  body 
should  be  carried  in  a  state  of  naked  exposure  would  be  a  real  odeoctta 
the  living,  as  well  as  an  apparent  indignity  to  the  dead.  Some  corerii^ 
have  been  deemed  neces.<;ary  in  all  civilised  and  Christian  countries;  ta 
chests  containing  the  bodies  ajid  descending  into  the  grave  along  with  then^ 
and  there  remaining  in  decay,  do  not  plead  the  same  d^ree  of  oiiCfiyt 
nor  the  same  universal  use*  In  the  western  part  of  Europe  the  use  of  i^ 
pulchral  cliests  has  been  pretty  general.  An  attempt  was  made  in  ourowi 
time  by  a  European  sovereign  to  abolish  their  use  in  his  Italian  dominioiia; 
much  commended  by  some  philosophers  on  the  physical  ground^  thai  t^ 
dissolution  of  bodies  would  be  accelerate*!,  and  the  virulence  of  the  fermriK 
ation  disarmed  by  the  speedy  absorption  of  all  noxious  particles  into  Uiif  i«f- 
rounding  soil.  Whatever  might  be  the  truth  of  the  theory,  the  tueasor^  wm 
enforced  by  regulations  prescribing  that  bodies  of  every  age  and  of  britb 
sexes,  of  all  ranks  and  conditions,  and  of  ail  species  of  mortal  dmam 
and  every  form  of  death,  however  hideous  and  loathsome^  should  It 
nightly  tumbled,  naked,  and  in  the  state  they  died,  at  the  sound  of  a  bdl^ 
into  a  night-cart,  and  thence  carried  to  a  pit  beyond  the  city  walls,  thpft  is 
rot  in  one  mass  of  undistinguished  putrefaction*  This  system  was  is 
strongly  encountered  by  the  established  habits,  as  well  as  by  the  nstsnl 
feelings  of  a  highly  civilised  and  polished  people,  that  it  was  dreinediil^ 
visable  at  no  great  distance  of  time  to  bury  the  edict  itself  by  a  total  rwv* 
cation.  In  the  Southern  American  establishments  of  the  European  nilioH 
cotHns  do  not  appear  to  be  used. 

The  mode  of  burying  the  dead  is  a  matter  of  eccl^lastical  cogoiMMes 
and  in  Rex  v.  Coleriflgei  I  )  Mr.  Justice  Holroyd  observed,  that  he  thoOfil 
it  "purely'*  so.  **  In  the  third  Institute  (2),  it  is  said,  *  that  in  ftfff 
sepulchre  that  hath  a  monument,  two  thinga  are  to  be  considcredj  %'it  d* 
monument  and  the  sepulture  or  burial  of  the  dead.  The  burial  of  thsso* 
daver  (that  is,  euro  data  vermibm)^  is  nuiiius  in  l*onis,  and  belongs  toied^- 
siastical  cognisance  ;  but  as  to  the  monument,  action  is  given  (as  hask  hem 
said)  at  the  common  law  for  defacing  thereof.'  It  seems  to  me^  llnl  lit 
mode  of  burial  is  as  much  a  matter  of  ecclesiastical  cognisance  ai  tie 
prayers  that  are  to  be  read,  or  the  ceremonies  that  are  to  Ije  used  sill* 
funeral/' 
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If  m  dergjmati  refuse  to  read  the  burial  service  over  a  deceased  person 
he  wia  tiever  baptized,  the   temporal  Court  will  not  interpose^  it 
m  BiBlter  cognisable  in  the  Eccleiiiastical  Court,  (1 ) 
Wl«f«  a  clergyman,  in  performing  the  burial  service,  improperly  omitted 
the  wofili,  *'  as  our  hope  is  this  our  brother  doth,"  the  Bishop  of  Exeter 
MiptBded  liim  from  hh  ministerial  duties  for  fourteen  days,  and  condemned 
kini  IB  ilie  ^osta  of  the  proceedings.  (2) 
B^  the   robrict   ^'the   priest    and    clerks    meeting   tite    eorptie  at   the 
of  the  churchyard^  and  going  before  it,  cither  into  the  church  or 
the  grave,  shall  say  or  sing"  as  is  there  appointed. 
Bf  thij  it  seems  to  be  discretionary  in  the  minister,  whether  the  corpse 
«liiU  lie  carried  into  the  church  or  not.     And  there  may  be  good  reason 
iof  liuN,  specialty  in  cases  of  infection.  (S) 

Pittycri  for  the  dead  are  not  prohibited  by  the  Church  of  England  :  thus,  in 
Bmkiv*  IVoolfrcff  (4),  "The  question,"  Sir  Herbert  Jenner  said^  "shortly, 
ii  iUh  Is  praying  for  the  dead  involved  In  the  doctrine  of  purgatory  ?  Now 
vitfc  a  fiev  to  deciding  that  question^  the  fin$i  thing  to  determine  is.  What 
ii  tht  doctrine  of  purgatory  as  received  in  the  Romish  church  ?  This  may 
be  belt  ascertained  by  a  reference  to  the  decrees  of  the  general  counciK 
lad  to  authors  who  have  written  on  the  subject.  As  far  as  I  have  been  able 
tokara,  it  doe*  not  appear  that  there  was  any  declaration  of  the  doctrine  of 
pngsiory  by  any  general  council  until  that  of  Florence,  in  H:38,  which 
toitsunrd  the  first  allusion  to  the  doctrine.  Thi»  was  followed  up  by  a 
4cn?e  of  the  Council  of  Trent,  in  1563,  which  was  a  year  after  the  articles 
if  region  were  set  forth  by  royal  authority  in  this  country.  When  I 
iWt  llal  DO  mention  was  made  of  the  doctrine  of  purgatory  in  any  general 
fendi  previous  to  that  of  Florence,  I  do  not  mean  to  say  that  the  doctrine 
m  nol  received  at  an  earlier  period  ;  it  would  appear,  according  to  the 
Itit  mthcinlies  to  which  the  Court  had  access,  that  the  notion  of  purgatory 
itoirat  introduced  about  the  fifth  or  sixth  century.  Bishop  Tomline,  in 
^wcond  volume  of  his  EUmentii  of  Christian  Thtology^  states,  that  *the 
ivietiee  of  praying  for  the  dead  began  in  the  third  century;  but  it  was  not 
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rustic!..,  .......  prevail*, 

to  believe,  to  a  »ery  wide  vx- 
—  Ouit^i  mailing  a  marked  diHcrcncc 
the  vcslthier  and  the  |>oorer  elfl«H!9 
**fHi^nniitg  o^er  the  remains  of  the  latter 
Vi  kttt  ihm  ibttcral  senriets  and  uLing  the 
^»  at  otic*  to  the  grave,  while  the 
•f  tb*  vealihier  classet  are  alone 
•^itllM  ifeMr  church,  and  entiihnt  to 
of  ©trr  beautiful  and  impr(.'»We 
I  can  have  no  hesitation  in  ex- 
uj  the  ttrongesl  terms  ^f  ui»rjua- 


lificd  disapprobation  of  *uch  distinctiont.  In 
the  eye  of  God  the  rk-h  and  the  poor  stand 
alike,  and  surely  at  the  grave  their  remaint 
should  be  entitled  to  equal  con^jideratiun* 
I  conceive,  and  I  am  borne  out  by  hi^h 
authorities,  that  the  ftuppo«ed  discretion  on 
the  part  of  the  officiating  elergymao,  aa  to 
his  tjiiking  the  corp»e  nt  once  to  the  grave, 
is  limited  to  easefi  of  infectious  disonlers. 
In  conclusion,  with  respwt  to  these  twoWt 
mentioned  points,  I  hnve  only  to  say  that 
during  tny  own  long  minixtenal  prnctiee,  I, 
in  one  instance  only,  that  of  a  child  dying 
of  a  very  infectious  disease,  considered  my. 
self  justified  in  not  admitting  the  corpse 
into  the  church,  and  reading  the  whole  of 
the  service ;  and  that  with  re!^pcct  to  bap* 
tisms,  I  also  invariably  used  the  full,  entire 
service,  unless  the  child  was  certified  by  iti 
parents  to  he  in  a  precarious  or  dtingerout 
state,'* 
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liR  long  afWwsnU  tliftt  fiu^galory  vm  c^cr  itB<iBiwJ  wmat^  Clmiiiii^ 
If  wai  al  llm  daubtfuUj  reedvctl,  and  wat  sol  lidfy  oilMfakd  ttlft  Hi 
pspM7  of  Grrgory  tbe  Grtmt,  to  the  b^nniDg  of  tke  M««itfc  ctolnjSi* 
Th«  doetrttie  then  §o  inlrodticed,  and  wlitch  b  dedarcd  hj  l^e  Imlf* 
•eeond  arttctr  of  our  church  Ui  lie  repuftnaiil  to  the  word  nt  (todr  ii  tlnv 
Jiiiftlliid  In  thr  t^UicUUm  nf  Trent : — *  Est  porgatorioa  igoki  quo 
Mfmii  td  definttum  t^'fiipus  cruciate  expiantur,  ut  eis  in  leteflMa 
itigriiaiit  patere  poi-nit,  in  quain  oibil  coiDqutnatnm  iogr^tUir/  ll 
■  part  of  that  dcK!tnri(%  that  the  pains  of  purgatory  may  be  aUnrtalad  m 
Mhorfrnf'd  by  the  prayers  of  the  living,  by  ma5ies»  and  by  tbanka^fiifi 
Thm  ttocirinr  being  (ieclared  by  the  Church  of  England  to  be  wItliMl 
warranty  of  Scnpttirc,  the  question  is.  Whether  prayer  for  ibe  daad  Ui 
under  the  Mine  condemnation  ?  Now  the  first  argument  that 
Jttclf  ngairiit  thin  *inppo«itiOTi  is,  that  the  prayer  for  the  dead  is  a 
a  tniirli  earlier  dnle  than  the  introduction  of  the  doctrine  of  puffEyoTf  sK 
clearly  apprar*  that  the  practice  of  praying  for  the  dead  prevailed  Bmeapt 
the  enrly,  if  not  tlie  enrlie^t^  Christians  who  at  that  day  bad  no  notioaif 
the  floctrini'  of  purjT;itury*  It  wonlil  be  a  waste  of  time  to  travel  tbroogi 
all  lilt  ftitthoriti*'!!  wliieh  might  be  referred  to  to  prove,  not  only  tJ^  pit- 
T«l«iio«  of  the  practiee  of  praying  for  the  dead  long  prior  to  ibe  introdi^ 
lion  of  purgatory,  but  also  that  the  prayers  by  the  primitive  ChtMtmki 
the  toulu  of  thr  itepiirteit  were  offered  with  a  different  intention  fronCkai 
who  prtifeM  the  lton\i**h  religion.  The  object  of  such  prayer»  widi  Al 
Utter  wa^  to  relieve  the  souh  of  the  departed  from  the  pasna  of  porpitifs 
that  of  the  former  wil««  that  the  souls  might  have  rest  and  quMt  ii  llf 
interval  between  death  and  the  resurrection  ;  and  tbat^  at  the  laat  day, 
might  receive  the  perfect  consummation  of  bltM ;  but 
fimyera  had  no  reference  to  a  state  of  suffering,  in  vhicb  llie 
•lip|KlMd  to  i»e  during  the  intermediate  time.  VTith  reference  to  tkm 
ll  wWL  be  right  to  state  one  or  two  passages  Iron  aulbon  oo  Ikii 
BUop  Taylor,  in  his  Dissuiuirt  from  Pof^^jf  (in  tto  leoth 
BiilKi|i  Heber's  etiition)  says.  *  There  are  two  grtal  CMWii  oC  ibtir 
pretiefiatDiks  In  th»  article  from  antiquity.  The  fint  ii.  that  iht 
eliiiffdiflSi  la  their  oAeM>  and  the  fathers  in  their  writii^^  dM  ta 
ytaeiiM  reipfcliv«ly  ptayen  ^  the  ciead.  Kav«  heeaiMi!  tha 
RaoM  «|oei  ioteK  and  nota  thaa  aa — rfkien  her  prajrcn  to  tJse 
|iamiaij>  aad  for  the  stmb  th^rv 

the  holy  fitthan  ipeak  of  ptayfr  $m  ife  ^mik  t^ 
:  whkh  Ytia  MQaetai^  b  i»  fcbe  «i  it  b  ■■immiihw : 
i»  live  the  bthef^dftd  piaj  for  the  drad— Im  hav?  ^ThaiGod 
ahaiv  ihm  viercy.  and  hartm  the  tiaarr<tfiiii 
latfiafMtday/    Bat  Ihcailb  ihataW  ■firtiiid,  tfcat  t><y 
pm;i,ai<  a«wai  far  tka«a  irt% hy  tfca 
wk  pHjpiHry  •  e^^a  lar  taa  paanarcaa  ai 


n^ekawti^ 


But,*  ho  adds,  *  she  expressly  condemns    Monir  or 
^purgatory,  and  consequentlj'  all  prayer:?  for  the  dead  relat-      *^**^'i'*«  *«■ 

talgte  il*'     And  in  vol.  xu  p.  58.  he  shews  that>  though  the  oncient  fathers   —    — 

of  Ifcit  church  did  sanction  prayers  for  the  dead*  thev  did  iitit  even  know^  Judgment  of 
ia«  RoHlifth   doetfine    ol    purgatory*     Again;    Archbishop  Usher,    whose   Jennt^rin 
optiiiiyiis  upon  the  subject  have  been  recently  reprinted  in  the  Tracts  for   ^^prA*  v. 
lit  7iMM»i  9Ay%  *  Our  Romanists  do  commonly  take  it  for  granted,  that      ^  '^^'^* 
IWgtIory  uid  prayer  for  the  dead  be  so  closely  linked  together,  that  the 
fHdotli  nccessafily  follow  the  other:  but  in  so  doing  they  greatly  ndstake 
lis  SMlttvr;  for  howsoever  they  may  deal  with  their  own  devices  as  they 
yieiie,  and  link  their  prayers  with  their  purgatory  as  they  list,  yet  shall 
Atj  ntvcr  be  able  to  show  that  the  commemoratiou  and  prayers  for  the 
ted  used  by  the  ancient  church  had  any  relation  with  llieir  purgatory/ 

•*  AVithout  reference,  then,  to  any  other  authorities,  which  are  numerous 
m  the  point,  it  is  clear  that  prayers  for  the  dead  are  not  necessarily  connected 
VKththe  doctrine  of  purgatory,  since  they  were  offered  up  by  the  primitive    tiecied  with  the 
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long  antecedent  to  tlie  doctrine  of  purgatory  being  received  by  the 
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church* 


I  of  Rame. 

•  Bat  it  WBB  said  that,  whatever  might  have  been  the  case  in  the  early    Pruycrs  for  the 
igAvtth  respect  to  the  practice  of  praying  for  the  dead,  the  Church  of  *^*"'^^i"|^\JJ^** 
Si^od  bjMl  taken  a  difl<?rcnt  view  of  the  subject ;  and  with  reference  to   principh*  of 
vkt  had   taken  place  in  the  earliest  time  of  the  Reformation^  and  sub- 
li^oflilly,  that  though  prayers  for  the  dead   were  not  considered,  in  the 
inl tMtance^  contrary  to  the  principles  of  tlie  ehrislian  religion,  yet  that 

ii lllef  tioies  they  had  been  eonsidered  as  opposed  to  the  principles  and 
iwtritts  of  tbe  church,  as  had  been  shown  by  the  alterations  made  at 
ifertni  times  in  its  liturgy 

*  Tie  authorities  seera  to  go  no  further  tlian  this  —  to  show  that  the  church    Cluirrh  of 
tieoiirafted  prayers  for  the  dead,  but  did   not  prohibit  them  ;  and  that  the    ^^"iS^^tid  dl*- 
Sd  irtide  is  not  violated   by  the  use  of  such  prayers.     The  ground  on    pmyers  for  tbc 
•Wdi  the  church  consented  to  the  omission  of  these  prayers  could  not,   ^'^*^»  ^^^  '^*"^ 
plHttps^  be  better  stated  than  by  Mr,  Palmer,  in  his  Ori^nex  Liiurgkw^  theml"  ' 

ti this  effect : — *  When  the  custom  of  praying  for  the  dead  began  in  the 
Ckrstiaii  Church  has  never  been  ascertained.  We  find  traces  of  the  prac- 
iat  ia  tW  second  century  ;  and  either  then  or  shortly  after  it  appears  to 
bie  hsmi  customary  in  all  parts  of  the  church,  llie  first  person  who 
ttjcdtd  fo  such  a  prayer  was  Aerius,  who  lived  in  the  fourth  century  ;  bat 
Mivgutncnt^  were  answered  by  various  writers,  and  did  not  produce  any 
.  Afetb  altering  the  immemorial  practice  of  praytng  for  tfiose  that  rest« 
lir,  from  that  time,  all  the  liturgies  in  the  world  contain  such 
Some  persons  will,  perhaps,  say,  that  this  sort  of  prayer  is  un- 
I;  that  it  infers  the  Romish  doctrine  of  purgatory,  or  something 
I  4m^  vliicli  i^  contrary  to  the  will  of  God,  or  the  nature  of  things.  But 
«e  reflect  that  the  great  divines  of  the  English  Church  have  not 
[  IdM  this  ground,  and  that  the  Church  of  England  herself  has  never  for- 
eondiOBIIied  prayers  for  the  dead,  but  only  omitterl  them  in  her 
'  nttyi  perhaps,  think  that  there  are  some  other  reasons  to  justify 
And  then  this  learned  writer  proceeds  to  state  the  probable 
nT  the  omission    of  these  prayers  in  the  liturgy  of  the  English 
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Church ;  namely,  that  they  might  be  abused,  to  the  prejudice  of  th*  no- 
educated  clashes,  to  tlie  support  of  the  Roman  Catholic  doctrine  of  pur- 
gatory. I  am,  therefore,  of  opinion,  that  in  this  caj*c  there  lias  htm  m 
violation  of  the  22(1  article  of  the  church,  &o  as  to  call  for  puOttbaiCBt  If 
ecclesiastical  censure.  The  22d  article  does  not  prohibit  prayers  for  til 
dead,  unless  so  far  as  they  necessarily  involve  the  doctrine  of  piir^gslofyj 
and  the  inscription  has  not  been  fihown  to  be  a  violation  of  that  iJtid& 
But  it  h  said  that  other  articles  of  the  church  have  be«n  Tiolated,  u4 
reference  was  made  to  the  35th  article,  which  is  to  this,  effect,  *Thattb 
second  book  of  homilies  contained  a  godly  and  wholesome  doctrine,  afld 
necessar)'  for  the^^e  tiniest  as  doth  the  former  book  of  homilies,  which  wm 
set  forth  in  the  time  of  Edward  6th  ;  and,  therefore,  we  judge  them  to  hi 
read  in  churches  by  the  ministers  diligently  and  di^linctly,  that  they  oHf 
be  nnderstanded  of  the  people/  And  it  was  said,  in  the  seventh  Uoiwlj 
on  Prayer,  the  practice  of  praying  for  the  dead  ia  declared  to  be  aa  «^ 
rooeous  doctrine ;  and,  therefore,  as  the  homilies  are  directed  to  be  nai 
in  churches  for  the  edification  of  the  people,  it  must  be  necessarily  mftmi 
tliat  they  are  forbidden  and  prohibited  by  the  Church  of  England.  Noiv 
if  this  were  clearly  so»  it  would  seem  somewhat  extraordinary  llill  attj 
divines  of  the  church  should,  in  the  face  ofthe^e  articles  and  of  tJie  ]ifl«i» 
lies,  have  fallen  into  the  error  of  believing  that  the  Church  of  Englaod  Itfl 
not  prohibited  prayers  for  the  dead,  but  merely  discouraged  them;  btll 
is  still  more  extraordinary  that,  cons^idering  the  violent  ditiputes  irhieh 
occurred  with  rei^pect  to  thi?&  point,  there  h:id  been  no  expresi  ptplttWIH 
of  the  pmctices  in  the  Articleii  of  1562.  If  it  had  been  the  intentifio  of ' 
church  to  have  forbidden  tlie  practice,  surely  there  would  ha%*e  bedi 
express  and  distinct  prohibition  of  it  .  .  ,  • 

*vlt  was  urged  in  this  case,  that  the  person  by  whom  the  tomb»tonf  m 
erected  being  a  Roman  Catholic,  it  mu:»t  be  t^upposed  that  the  invititiiii 
contained  in  the  inscription,  to  pray  for  the  dead,  has  a  necessaiy  rtfa* 
ence  to  the  doctrine  of  purgatory  as  received  by  the  church  of  wlucbAl 
is  a  member;  and  that  the  inscription  must  be  taken  in  a  Homan  CatUi 
sense,  because  the  quotation  from  the  Maccabees  was  taken  from  lit 
Roman  Catholic  version  of  llie  Bible,  and  not  from  that  authorised  b j  tk 
Church  of  England.  Now  I  do  nut  think  this  argument  sutficirnt  to  ir 
thorise  me  to  put  any  other  construction  on  the  inscription  than  the  v<if4 
will  bear,  according  to  their  plain  meaning.  It  is  true  that  the 
does  not  agree  with  tlie  English  translation  (io  fact,  in  one 
there  is  not  a  4-6th  verse  in  the  12th  chapter  of  Maccabees);  bot  lli 
question  is  not,  whether  the  version  is  correct  or  not,  bot  whether  tit 
meaning  is  or  is  not  inconsistent  nith  that  contained  in  the  Efigluh  i«f* 
sion  ?  Now  it  is  impossible  to  read  the  English  version  and  not  ftre  cfcil 
the  sense  of  the  quotation  is  the  same  in  both;  and  that  the  rccoiidlilliai 
spoken  of  by  Judas  meant  a  reconciliation  of  the  dead,  with  a  vieir  tAlli 
r^urrection.  Whether  the  doctrine  is  taken  from  the  text  aeeortUng  to  til 
Romish  or  English  version,  the  question  is,  whether  it  is  a  viotitian  of  lli 
articles,  canons,  and  constitutions  of  our  church  ?  Thot  is  the  ikw 
1  must  take  of  the  case,  sitting  here  as  an  ecclesiastical  judge  If  uf 
thing  arose  from  the  circumstance  of  the  party  being  a  Eomao  Catholic^ «^ 
from  the  sense  in  which  the  words  of  the  inscription  are  undcnlmilf 
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i  Churchj  it  fihoultl  Ijave  been  speeificHally  pleaded,  for  the  court   Mode  or 
no    judicial   informatioii    of    t|je    exist*ince   af  a    Roman    Catholic   p^*^^*°  *"* 


f    *•!  ftsit  then,  of  opinion,  on  the  whole  of  the  case,  that  the  offence 
te|NiM  bj  the  articled  has  not  been  sustained ;  that  no  authority  or  canon 
km  been  pointed  out,  by  which  the  practice  of  praying  for  the  dead  has 
hem  ezptmslf  prohibited." 
*    Tbt  Qie  of  iron  in  the  structure  of  coffins  i:s  not  uulawftil ;  but  cofBns  so    Uexal  toBm 
are  not  to  be  admitted  into  churchyards  on  the  same  terms  of  '^^^^  "i"**!"!- 
payment  as  co Wins  of  ordinary  wood-    Thus,   in   Gilbert  \\  Bnz^ 
'(!)»&  table  of  fees,  in  the  parish  of  8t.  Andrew,  Holborn,  requiring 
ittoiial  fee  of  lOA  for  a  parishioner^  and  20/,  for  a  non-parishioner, 
to  mny  description  of   metui  cotlin,  was  affirmed   by  Sir  William 

(2) 

the  eticoorageroent  of  the  woollen  manufacturers  it  was  enacted  by   Woollen 
m.  SOCar,  2.,  c  3.,  and  etat.  32  Car.  2.  c.  I .,  that  shrouds  of  woollen  should  ^^^^^ 
W  ved  at  every  interment ;    but  those  statutes   were  repealed   by  stat. 
MGeoL3.el68^ 


[%  plesoks  who  have  or  have  not  a  hlght  to  christian 

Burial. 

Tbc  general  law  is,  that  burial  is  to  be  refused  to  no  person ;  and  the 
■bttOD  of  ^uch  a  law  must  be  considered  strictissmtijfjns,{'^) 

Mix  V.  Tft^f<fr  (3),  an  information  was  grante*l  against  a  parson  for 

iiiiig  the  burial  of  a  parishioner  in  the  churchyard. 

Bj  caoon  68.  No  minister  shall  refuse  or  delay  to  bury  any  corpse  that 

•  booght  to  the  church  or  churchyard  {eonreiiieni  marmng  being  given 

k'MBAtrtof  before)  in  such  manner  and  fami  as  is  prescribed  in  the  Book  of 

I  PrayeT,     And  if  he  shall  refuse  so  to  do>  except  the  party  deceased 

denounced    pxcommunicated,    majori    excomrnimicatiane^    for    some 

pTTQiKJ  and  notorious  crime,  and  no  man  able  to  testify  of  his  rr/mtiance^ 

be  suspended  by  the  bishop  of  the  diocese  from  his  ministry,  by 

!«  of  Uirec  months. 

I  iMkkmarik  v.  Chapman  (5)  Sir  Herbert  Jenner  Fust  said,  that  in  his 

>  the  question  of  notice  was  not  an  unimportant  one,     **  The  canon,"  he 

*•  not  only  describes  the  canonical  offence^  but   requires  that  the 

'  ftball  have  convenient  warning  given  to  him  before.    These  words  do 

Co  me  to  be  unimportant ;  on  the  contrary,  1  think  them  extremely 

But  it  has  been  contended  in  the  argument,  that  these  words  form 

;  of  the  body  of  the  canon ;  that  they  are  in  a  parenthesis,  and  are  to 

shlered,  for  the  purpose  of  this  inr|uiry,  as  surplusage.    Now  it  appears 

I  tlie  contrary,  that  the  words  were  advisedly  inserted  to  the  canon 


Peh&oks  who 
have  ob    kays 
NOT  A  Right 

TO  CHAtSTIAM 

BuniAl^ 

An  inforiTmtioit 
wim  tie  against 
a  parson  for 
preventing  a  p«* 
rishioner  from 
b«?iiig  buritfd  in 
Ihe  church* 
yorcL 

The  general 
law  h,  that 
by  rial  is  to  be 
refu^^d  to  no 
person. 

Cunon  68, 
Minister  not  to 
refuse  burial 
cicci'pt  in  cer- 
tain case*. 

Convenient 
mrarnin^  having 
been  giv^en  him 
thereof  before. 
JudjocmenC  of 
Sir  Herbert 
Jenner  Fu«t  in 
Titchmarsh  v. 
Chapman^ 


i  S  f%iL  33.^.     2  Coiuist.  333, 

\  Urn  wm  of  eoffitw  it  very  ancient,  a1- 

nbMj  hj  no  tneani  general. 

nnmimatim,  or  directly,    re- 

tv  wiy  •Qlbonty  whatever;  and  it 

I  iwifuil  thoit  in  the  funeral  service 

eii  of  Kngland  there  is  no  mcn- 

thrrt   is   rather  an  apparently 


«tudioit«  aToidance^  ofany  mention  of  coffins. 
It  iA  throughout  the  whole  serrioe  tlie  corpte 
or  the  body. 

(3)  Serj,  HiirsMSS,  7  D,  278. 

(4)  Vide  ant^,  107. 

(5)  S  Notes  of  Cases  Ecctesiaflical.  405. 
Vide  StephenB*  Ecclesiastical  Statutes,  200tr* 


tlAVK    Oil    ItAVt 
KOT    A    Ult]HT 
TO    CimlSTUN 

Judgment  of 

Sir  UerlHrrt 
JennuT  Fusi  in 


a  wanm 
odo2| 


—  whetlicf  ill  a  pareiithc^U  or  bt^worn  commas  i»  inimateria) ;  Uiat  I 
part  of  the  cation;  and  that,  if  thoy  art'  not  complied  wiUuthc  penaltj  i 
not  attach.  It  cannot  be  ^aid  that,  even  if  the  words  were  otnittf^  tli^ 
ought  not  to  be  some  qualification  of  the  canon.  It  cannot  be  coor 
tended  that  a  niiui&ter  of  the  Church  of  England  could  he  puniahed  for 
refusing  to  bury  a  corpse  brought  to  the  churchyard,  unleia  be  ludi 
previous  information  that  it  %vould  be  so  brought ;  and^  tlM?refor*v  the  '^o'^ 
of  the  canon  it»e1f  nece^ssarlly  import  some  qualificatioQ*  TheUt  if  tJie  ( 
without  these  words  would  require  some  previous  notice*  can  it  bt  \ 
that  the  words,  *  convenient  warning  being  given  him  thereof,*  intfiidi 
into  the  canon,  are,  in  the  construction  of  it,  to  be  left  altogether  out  of  Ikf 
consideration  of  the  Court,  as  mere  surplusage  ?  Is  it  to  be  9Bm1  Ibat  va 
notice  is  necessary;  that  the  bringing  of  the  corpse  into  the  chtiJtslijifd  il 
a  suffxeient  notice;  that  a  minister  is  punishable  for  not  havings  Ift  Ihl 
moment,  gone  forth  and  performed  the  burial  service  on  the 
That  some  qualtlicatton  of  the  canon  is  necessary  roust  be  appweoi 
this  consideration,  that  the  mere  fact  of  a  corpse  being  brought  to  thee 
yard  cannot  be  a  sufficient  notice  of  itself,  because  the  minister  0^1 
engaged  in  oilier  duties;  there  might  be  other  services  to  be  pcrfor 
the  very  time,  which  would  render  the  sudden  performance  of  the 
for  the  dead  inconvenient,  and  even  tin  practicable*  But  the  cami 
renders  it  unnecessary  to  pursue  this  head  of  inquiry  further,  for  it  i 
previous  notice  to  be  given ;  and  whether  the  words  are  inserted  io  a  ] 
thesiis,  or  in  the  body  of  the  canon,  they  cannot  be  taken  to  be  without  i 
meaning  attached  to  them  ;  and  as  the  canon  Is  highly  penal  in  itself  ( 
party  proceeded  against  is  entitled  to  any  bene6t  he  can  derive 
defect  in  any  part  of  the  proof.  Unle^  all  the  rircmmtanoes  tpedfl 
the  canon  concur,  no  canonical  olfenee  is  proved  to  have  lie<!li  < 
by  Mr*  Chapman. 

"An  observation  has  been  made  upon  the  difference  betw een  the 
canon  and   the  English  canon :  it  is  said,  that  in  the  on^  the  word  is  *« 
p€ien$f  in  the  other  *  convenient.*     But  if  there  be  any  distinction 
^competens*  and  *  convenient,'  it  appears  to  me  that  this  is  not  a  pr 
upon  the  Latin  canon,  but  upon  the  English  canon,  which  is  set  forth ia( 
articles;  and  in  this  c^ae  we  must  look  at  the  words  in  the  Kpgiiah 
which  directs  that  the  minister  shall  have  *  convenient  warning/ 

"  Now  the  words  themselves  appear  to  me  to  be  eattrcmely  tio{) 
defining  the  manjter  and  the  time  of  the  notice.     VVhat  are 
*  Cotivenient  warning  being  given  him  Uiereof  before,'     A  tearmiM^  I 
sulBcieat  of  itself;  it  must  be  a  conpenienl  warning  ;  thai  ia^  with  ftfti 
to  the  circumstances  of  time,  place,  and  the  occupations  of  the  miaialsi^  I 
sight  be  so  engaged  in  the  perfommnce  of  other  servicest  ne  U> 
warning,  under  the  circumstances,  not  a  convenient  warning.     But  he  j 
have  convenient  warning  '  thereof/     It  has  been  argued,  thatt  in  ^ 
Iba  warning  was  sufficient*  because  the  corpse  was  brought  into  thm  < 
porch,  and  left  there,  and  that  this  was  the  same  as  if  notice  1 
at  the  minister  s  house  ;  that  the  minister  of  the  parish  having  Ittfo 
that  the  body  had  been  brought  to  the  churchyard,  and  depostled  ittl 
porch.  It  uas  equivalent  to  a  notice  being  left  at  hi^  hoissr.     What  ii( 
meaoio^  of  the  word  Hhereofr*     To  what  docd  it  nfa*?     Ii  canool] 


tbatt  by  a  corp,^c  being  brouglit  to  the  ch  urrliyanl,  notice  'tliercof '  PtRsoxi  who 

b  gbcD  ;  it  may  be  notice  of  the  fact  of  llic  corpse  having  been  brought  to  "*"A**IiicHT* 

tkeebarcb  or  churchyard  ;  but  the  warning  ^therLX)f/  as  I  understand  the  to  Cubistiaj* 

I  la  of  the  intention  to  bring  a  corpse  to  the  churchyard  for  burial ;  ^J^^'***!-* 


Jfiinvr  Fu-it  In 
Tftckmarsh  v. 


r  Otherwise,  it  is  impossible  that  the  minister  could  observe  the  direc-  judfrment  of 
I  m  tile  rubric,  to  meet  the  corpse  at  the  entrance  of  the  churchyard ,  and  ^^^  Herbert 
eadt  It  to  the  church  or  to  the  grave,  repeating  certain  sentences 
m  the  service  for  tlie  burial  of  the  dead.  1  conceive,  therefore, 
till 'ecmi^^ lent  warning  thereof  means,  of  the  intention  to  bring  the 
MfpMs  In  the  churchyard,  and  not  of  the  corpse  having  been  actually 
Imgbl  Uiere. 

"TWiiy  wbeu  is  the  notice  to  be  given?  *  Before/  Before  what? 
Bcfor*  the  minister  is  to  bury  the  corpse?  or  before  the  corpse  i^^  brouglit 
lllhe  churchyard  ?  The  latter  is  the  next  antecedenL  I  think  it  is  quite 
Iq^oanble  for  words  to  be  more  precif^e  than  those  in  the  canon.  Cases 
Mf  iffke  in  which  a  warning,  convenienl  in  one  ease,  may  not  be  s^o  in 
■fltfcff.  The  warning  must,  therefore,  be  j^iven  *  before/  that  is,  before 
iWaet  is  to  be  performed,  that  preparation  may  be  made  for  the  interment 
aflbe  corpse,  and  that  the  minister  may  be  prepared  for  the  due  perfornmnee 
•f  Uidaly,  one  of  which  is,  meeting  the  corpse  at  the  entrance  of  the 
Audiiani  or  the  church.  And  for  what  reaj&on  i»  this  prior  notice 
mpiind?  First,  to  secure  the  attendance  of  the  clergyman  to  perfonii  the 
tef«  If  it  so  happened,  in  this  case,  that  Mt.  Chapman  was  at  hotne  at 
hWfHt  u%  in  the  afternoon,  and  it  was  not  inconvenient  to  him  to  pLrfomi 
lie  otmnony  at  that  time,  it  might  have  been  very  inconvenient;  and  llie 
pvlf  pt^ooreded  against,  under  a  penal  statu tc^  has  a  right  to  object  to  the 
ymiotrrof  the  ofHce,  that  he  has  not  proved  a  previous  warning.  It  may 
itllppeii  Utat  no  grave  had  been  prepared,  and  no  preparations  made  for 
tIeialEniieni;  for  there  is  nothing  in  the  evidence  to  show  that  any  prepa- 
aiioiis  were  made  for  tbe  interment  of  this  child,  and  Mr*  Chapman  is 
tfldfed  to  take  advantage  of  any  deficiency  in  the  pmof.  It  has  been 
•liadtkat  be  must  have  been  aware  of  the  cireunLstanee,  a.-^  he  Itad  pro- 
iMrd  btmself  with  a  witness;  but  I  am  of  opinion  that  the  canon  must  be 
i  oat  in  all  its  parts,  and  if  the  proof  falb  short  in  any  one  of  the 
a  canonical  offence  rs  not  proved." 
Bti 01  cation,  in  the  meaning  of  the  law  of  the  English  Church,  is  Eirommu- 
Imftlyai)  expulsion  from  the  Church  of  Engbnil,  but  from  the  Christian  ^icattd pcrsont. 
gCf»eniUj«  By  the  thirty-third  article  it  is  expres«ily  stated,  **  That  Article  as. 
I  wbicli*  by  open  denunciation  of  the  church,  is  rightly  cutotf  from  the 
r  of  ibe  diur^h  and  excommunicated,  ought  to  be  taken  of  the  whole 
of  like  faithful  as  an  heathen  ami  publican  until  he  be  openly  re- 
by  penance,  and  received  into  the  church  by  a  judge  that  hath 
ily  thereunto:"  that  is,  he  is  no  longer  to  be  considered  as  a 
biMxan,  no  longer  to  be  considered  as  a  member  of  the  Christian  ehurcli 
i?^fial,  but  he  is  to  be  eonsiilered  **as  an  heathen  and  a  publican  ;*'  for 
■e  ifiD  tbe  words  of  the  article*  ( 1 ) 

Tbt  oafy  Inquiry  which  a  clergyman  has  a  right  to  institute  for  the  pnr- 
iQi  of  burial  is,  whether  the  deceased  had  been  ipsa  fncto  excommuni- 


196 


BURIAL. 


HAVE    Oil     HjiV£ 
WilT    A     RmKT 

TO  Cmkistiax 

Bl^MAU 

Abtolutiun  bj 
tht  bifthop  on 
«vid«noe  of 


RcfuMl  or 
neglect  t*>  bury 
ifeiid  bodies  by 

tllO^  wllOlkC 

fiiity  it  is  to 
perform  tbAt 
otiice. 


Meaning  of  the 
ihrtL 


catPii,  or  not;  if  he  h  axe  bten  »/>«/»  yr/r/zi  t*xcommiititaUied(i)i  Itoi  tkt 
clergyman  would  be  justified  in  refusing  burial ;  but  if  not,  be  It  bowdia 
lair  to  bury  the  corpse ;  in  f&ct,  he  hsA  no  right  to  pursue  any  citli^  is- 
veitigatinn. 

Where  ^ufBcient  evidence  has  appeared  to  the  bbbop  of  the  repeoliiwi 
of  an  excommunicated  person,  commissions  have  been  gruHMiv  both  beibit 
anii  since  the  Reformationr  not  only  to  bury  penooa  wbo  died  eseoo* 
muiiicate,  but  in  some  cases  to  absoWe  them*  in  order  to  CbriBtiao  bariiL(^) 

U  a  parson  were  improperly  to  refuse  burial,  the  mode  of  punisbniat 
would  be  by  proceedings  against  him  under  ibe  Church  Discipline  Aet.(J) 

In  Hex  V.  Coleridge  (^)  Chief  Justice  Abbott  said,  «*  If  a  elergjaii 
should  absolutely  refuse  to  bury  the  body  of  a  dead  person  brought  for 
intenneiit  in  the  umal  wa^^  I  am  by  no  means  prepared  t4i  say  that  titff 
Court  would  not  grant  a  mandamus  to  compel  him  to  inter  the  body.* 

The  refuel  or  neglect  to  bury  dead  bodies  by  those  who&e  duty  it  iilo 
perform  the  oRice  appears  also  to  have  been  considered  as  a  miademeaiifiii* 
ThuH,  in  Anderson  v.  CawthomeiJ)\  Mr.  Justice  Abney^  in  delivering  ibr 
opinion  of  the  Court  of  Common  Pleas,  ^aid,  **  The  burial  of  the  dead  h{m 
1  apprehend)  the  duty  of  every  parochial  priest  and  minister;  and  if  It 
neglect  or  refuse  to  perform  the  office,  he  may^  by  the  express  wordi  rf 
the  canon  86*,  be  suspended  by  the  ordinary  for  three  mouths*  And  dii| . 
temporal  inconvenience  arise,  as  a  nuisance,  from  the  neglect  of  tbeia 
ment  of  the  dead  corpse,  he  is  punishable  also  by  the  temporal  coitftib  I 
indictment  or  information :  *'  and  he  cited  a  case  (6)  where  the  CoorC  ( 
King's  Bench  made  a  rule  upon  the  rector  of  Daventry,  in  Nortbnp] 
tonshire,  to  show  cause  why  an  information  should  not  be  filed, beCMUeli] 
neglected  to  bury  a  poor  parishioner  who  died  in  that  parish. 

But  by  the  rubric,  before  the  office  for  the  burial  of  the  dead*  il  ^ 
directed  *^  that  the  office  ensuing  is  not  to  be  used  for  any  that  die  Msfcy 
iizetl  {1\  or  ejccommunicate^  or  ]mve  laid  violent  hands  upon  iAem$tkm»* 

The  plain  simple  meaning  of  the  word  **  unhapHzed,"  in  its  general  wtKk 
and  unconnected  with  the  rubric,  is,  obviousty.  a  person  not  baptiied  uA 
not  initiated  into  the  Christian  church.  (8) 

It  has  been  held,  that  a  minister  of  the  establi!^hed  church  cannot  rtfi* 
to  bury  the  child  of  a  dissenter  (9),  or  to  bury  the  corpse  of  an  Infaut  bip* 
tized  by  a  Weal  cyan  minister.  (10) 

In  Kemp  v.  Wickes  (11)  Sir  John  NichoU  observed,  **  Suicides  arc  n^ 
posed  to  die  in  the  commission  of  mortal  sin,  and  in  open  contempt  oil 
Saviour  and  of  his  precepts  ;  to  have  renounced  Christianity  ;  to  havt  t 
chrtstiauised  themselves:    tliat  is  the  view  which  tba*^1aw  takes  of  1 
persons  who  are  self-murderers/' 


(1 )  •*  And  DO  man  able  to  testify  of  his 
rrpentanee,**  vidt  canon  68.,  tnUi  193. 

(2)  Gibson's  Codrt.  450.  ViA  mm%,  53 
Geo.  3.  e.  tS7.  Stephens*  £oclciiaiti«al 
Slaitttf*,  1050.  In  an  ancient  rvgiatcr  of 
tilt  bishops  of  Wloebcater,  ii  a  mandatet  n« 
cadaver  eseommunieati  Mpeliatur,  donee  de 
eontritionc  ccmstet  Episcopo-  Adam,  fol. 
8ll.(a>;  R^n.  149.  6. ;  Stmt.  Winl.774h>. 

(:i )  Sieplirns'  £cclc«iastical  Statu tci,  t  Sf9 1 . 

(4)  2  H.  &  A,  606. 

(5)  Mlllc%  537.  a*  (a). 


(6)H,  7  G.  I.B.  IL 

(7)  r*dt  taui^  tit  Barnaii. 

(8)  yideamie,l€f7, 
NirboU  in  Kemp  r.  Wtd 

(9}    Kkmp  w,  ITkin,   9  BA  IM.  ( 
1122. 

( 10)  Etntt  ir.  MuUm.  1  K^m  «f  M 
EcdetiaMieal,  5S2,  mtii.  lit.  SMllfli 
Kcctetkiastica]  Suit»t««,  SDI7.  91  C  Mi 
MoMtim  V    E»€0ti,  2  Cuft.  699; 

(M;3  Phil  272. 
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Bf  »tat-  ■!  Geo,  4-.  c.  52*  fs.  1  8c  2.  ( I )  no  <>oronPT  or  other  officer  liavhi^   Pcr*:on»  who 
ttttlKMTtT  to  hold  mqupsU,  may  if^siie  any  warrant  or  other  proeej^s  directing   "*^"  ***  "'*^* 
^  Inteniient  of  the  remains  of  persons,  against  whom  a  finding  of  fcio  de  to  CHauTiAM 
ar  sliall  be  had,  in  any  public  highway  ;  but  the  coroner  or  other  officer  is  to    ^^'biau 
give  dlrertiona  for  the  private  interment  of  the  remains  of  such  person  feh   Seat  4  Geo.  4, 
df  «r,  wjiiitjat  any  »take  being  driven  through  the  body,  in  the  churchyard  ^'  ^^'  *■- '  ^2. 
or  oilier  burial-ground  of  the  parisih  or  place  in  which  the  remams  might,   J^*"^**"*  of 
Iv  the  Imws  er  custom  of  England,  be  interred,  if  the  verdict  oi' feh  de  sc  whom  *  Hndimr 
lid  not  been  found  against  the  person.     But  such  interment  is  to  be  made  <>f/«^  de»e  is 
viIMd  Hrenty-four  hours  from  the  finding  of  the  inquisition,  and  to  take   v»^i*^|,^!!7' 
plwt  between   the  hours  of  nine  and  twelve  at  night :  nor  does  the  act   in  the  parish 
Mthofue  the  performing  of  any  of  the  rites  of  Christian  burial  on  the  in-   *^*i"reliyard. 
of  the  remains  of  any  wuch  person,  or  alter  the  laws  or  usages  (2)   ci**^  * 
to  the  burial  of  such  persons,  except  so  far  as  relates  to  the  inter*  buriat  ii.x  to 
;  of  iuch  remains  in  such  churchyard  or  burial-ground,  at  such   time   ^  performed. 
hI  Hi  such  majiner  as  aforesaid. 

Miotic  KufiAticSyOr  persons  otherwise  of  unsound  mind,  who  have  deprived 
lve«  of  Ufei  are  not  included  under  the  words,  *•  that  have  laid  violent 
mpoo  themselves  (3);"  because  such  language  exclusively  applies  to 
who    have   destroyed  themselves    roluniarihf^    having    capacities    to 
,  thrmsclvG!*,  and  able  to  dii^criminate  evil  from  good. 
The  proper  judges  whether  persons  who  died  by  their  own  hands  were   The  proper 
(4it  iif  their  senses  are,  doubtless,   the  coroner  s  jury.     Or,  if  the  body  J^^^i^'^s  wheiliiT 
QADOt  be  fiewed,  the  justices  in  se.^ion  may  inquire  of  the  felony  {A)  ;  but  byXX  Jwn 
thflff  finding  b  traversable*    The  minister  of  the  parish  has  no  authority  to  lii^nds  ^r^  the 
bpreient  at  viewing  the  body,  or  to  summon  or  examine  witnesses.     And  amrnot  "11!^'^* 
he  is  neither  entitled  nor  able  to  judge  in  the  affair;  but  may  well  clergyraan. 
in  the  public  determination*  without  making  any  private  inf|uiry. 
Mied,  were  be  to  make  one,  the  Apinion  which  he  might  form  from  thence 
(Dtld  ufiudlf  be  grounded  otily  on  common  discourse  and  bare  assertion. 
Aid  it  caooot  be  justifiable  lo  act  upon   these,  in  contradiction  to  the 
iffsmwi  of  a  jtiry,  after  hearing  witue>-.«^e>»  upon  oath,     Antl  though  there 
nra^oD  to  suppose  that  the  coroner**  jury  are  frequently  favourable 
^  judgment,  in  consideration  of  the  circumstances  of  the  deceased's 
with  rejfpect  to  the  forfeiture ;  and   their  verdict   is,   in   its  own 
'le;    yet  the  burial  may  not  be  delayed  uoni  that  matter, 
i  finally  be  determined.     But  on  acquittal  of  the  crime  of 
i^HHttrder  by  the  coroners  jury,  the  body  in   that  c^se  not  being  de- 
bf  the   law,  it  seems   that  a  clergyman  may  and  ought  to  admit 
kl  body  to  Christian  burial.    The  inquisition  of  the  coroner,  upon  view  of 


\\)WUa  Stcfiliipfi*  Eedoiaitical Stattitet, 


the  words  **  aktr  tkt  law 

Kicholt  wy*.  (in  Kemp 

MuL  9d5. ),  **  Our  church  knows 

i9  putting  the  iKttly  into 

g^ai»d  irithuut  the  ^rvicc 

mm  tlvM  peH(>rtttvd.'* 

i^wdi  /  —  Plaeuit,  ut  qm  tibi 


\pfih  Toluntaric,  aut  per  remim.  aut  p^r 
veneriunit  uut  per  pr^cipitiuin,  »ut  per  &us- 
pendium,  vel  quoliUct  inodo  viulentiim  in- 
funml  murtcm,  nulla  prortus  pro  ilJis  in 
oblationc  comtiiemoratio  fiat^  ncHjue  cum 
p*ui!mls  ad  Tiiepultiiratn  eomin  cadaviTa 
deducantur.      Caus.  23.  i}*  5*  e,  12. 
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the  body,   is  not  traversable  by  the  executors  or  adminUlmtoit 
deceased ;  but  evidence  stmll  be  heard  by  him  to  prove  the  tieccMcd 
compoSf  whichf  if  he  refuse,  the  inqukition  raay  be  quaftbed  bj  the  King* 
Bench,  who  are  the  sovereign  coroners,  (1) 

Under  Btat.  4  &  5  Gul*  4,  c.  26.  (Ir)  (2),  on  conviction  for  initrdcr  in  b*- 
land}  the  Court  Is  bound  to  direct  the  prUoner  to  be  buried  witka  tk 
prison, 

Personn  not  receiving  the  holy  sacrament,  at  least  at  Easier*  or  sudi  t> 
were  killed  in  dut^Ls,  tilts  or  toumainents,  were  fonneHy  exelodtd  ffoi 
burial;  but  at  this  day  it  seems,  tliat  the^e  prohibitions  are  reilfictrf  la 
the  three  classes  of  persons,  viz*  excommunicate,  unbaptixed,  and  ihm 
that  have  laid  violent  hands  upon  themselves. 

It  seems  to  be  clear  that  attainted  traitora  and  felons,  who  die  h^im 
execution,  are  entitled  to  christian  burial;  and»  as  they  arc  admitted  to  tW 
receiving  of  the  sacrament  and  other  rites  of  the  ehurcb,  and  may  bt 
attended  by  ministers  of  the  Church  of  England  in  their  last  extremityi  tlim 
appears  to  be  no  good  reiison  why  death  by  the  law  should  depri\*e  Uma«f 
this  privilege,  though  by  two  ancient  canons  it  was  denied  them*  (il) 

By  Stat.  2  &  3  GuL  4.  c.  75,  0.  19.  (4),  every  body  removed  for  tk 
purpose  of  examtnalion  is,  before  such  removal,  to  be  placed  la  adeoail 
coffin  or  shell,  and  is  to  be  removed  therein ;  and  the  party  reaioviag  iti 
or  causing  it  to  be  removed  as  aforesaid,  is  to  make  provt«ioD  tint  Ik 
body,  after  undergoing  anatomical  examination,  be  decently  mterr&A  ii 
consecrated  ground,  or  in  some  pitblic  burial  ground  in  use  for  perMvrf 
that  religious  persuasion  to  which  the  |>erson  whose  body  ia  ta  reoMVii 
belonged  ;  and  a  certiBcate  of  the  interment  is  to  be  traatraitled  to  tk 
inspector  of  the  district  within  six  weeks  after  the  day  on  which  the  tmrff 
is  received. 

It  seems  that,  under  the  words  **  decently  interred,''  the  paraoo  aill^ 
bound  to  read  the  burial  service  as  upon  ordinary  occasioni. 

To  sell  the  dead  body  of  a  capital  convict  for  the  purposes  of 
wliere  dissection  is  no  part  of  the  sentence,  is  a  uiisdemeaaor,  1 
able  at  common  law,  (5) 

It  is  an  offence  against  decency  to  take  a  person's  dead  bodft  iHtll 
to  sell  or  dispose  of  it  for  gain  and  profit.  An  indictmeat  ehargtd  {u^ 
alia)  that  the  prisoner  a  certain  dead  body  of  a  person  unknown,  llM| 
before  deceased,  wilfully,  unlawfully,  and  indecently  did  take  and  ctf^ 
away,  with  intent  to  sell  and  dispose  of  the  same  for  gain  and  profit:  mi 
it  being  evident  that  the  pris^oner  had  taken  the  body  from 
ground,  though  from  what  particular  place  was  uncertain,  ha 
guilty  upon  this  count  And  it  was  considered  that  tbb  was  00  cktftf 
indictable  offence,  that  no  case  was  reserved.  (6) 

The    rubric,  confirmed    by  stat  13  &  14  Car,  2,  c  4^,  forbiddiif 
use  of  the  customary  otfice  in  the  burial  of  any  tliat  die  unbaptizdk 


(1)1  Bum's  £»  L.,  26e. 

(t)  Slepbetiif  Ecclciia&tical  StatutCB. 
1614. 

(3)  1  Duro'a  £.  L.,  S6I.  StccrV  P.  L., 
by  Clivc,  56, 


(4)  St^pbcoa' 

(5)  Ht^  r.  CmmdkJk,  D.&  IL  If.  P.< 

(6)  Rti  T.  fViUb.    IL  a  R.  9tt.  ■>( 
et  vide  //cr  y.  Dmffim^  ibid.  3«5,     1 1 
on  Crimes,  by  Grfsves,  4^4* 
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tknight  to  have  made  church  baptism  essential.  But  that  doctrine  was  Pkrsoni  who 
eiploded  in  Kemp  v.  Wiches  (1),  and  the  validity  of  lay  baptism  was  there  k^'a^Rioht* 
wcognised.  to  Chrxstun 

It  leems  that  clergymen  in  England  are  bound  to  read  the  burial  service  1^*-^"^'- 
over  bodies  brought  to  be  interred,  although  the  performance  of  such  duty  Dissenters. 
■ij  be  in  direct  opposition  to  the  expressed  wishes  of  the  friends  of  the  de-  clergymen 
ccued.  Thus  stat.  5  Geo.  4.  c.  25.  s.  2.  (Ir.)  (2)  iccites  that  «  the  easement  ^""^  ^J^^ 
of  burial  in  the  churchyards  of  Protestant  churches  has  been  long  enjoyed  ggrvice  over 
kf  all  classes  of  his  Majesty's  subjects  ;  but  such  burial  may  not  by  law  be  every  l>ody 
lUoved,  unless  the  burial  service  ordained  by  the  liturgy  of  the  Church  ||[J^"^\^  ** 
if  Irelandy  as  by  law  established,  shall  be  celebrated  thereat  by  the  rector, 
ricar,  curate,  or  other  officiating  minister  of  the  Church  of  Ireland,  in 
rhose  burial  such  churchyard  shall  be  had,  or  by  some  person  in  holy 
Mden  of  the  Church  of  Irehind  duly  authorised  by  him : "  and  that  '*  such 
mnister  of  the  Church  of  Ireland  may  not  by  law  dispense  with  the  ceU' 
wiBtumafmeh  servicef  or  permit  the  substitution  of  any  other  service  in  lieu 
kreof." 

The  same  statute  enacts  that  officiating  parish  ministers  in  Ireland  may  Stat  5  Geo.  4. 
nant  penniseion  to  clergymen  not  of  the  Church  of  Ireland  duly  authorised  in^frelmd  the 
to  perfium  burial  service  :  such  permission  to  be  in  writing ;  and  the  inter-  burial  serrlce 
■ntand  service  had  at  the  time  appointed.  f**^  ^h**^" 

Bolt.  4.  of  that  statute  enacts  that  ministers  are  not  to  celebrate  burial  clergymen  dis- 
MfTioe  unless  required.  lenting  from 

By  Stat.  46  Geo.  3.  c  75.  s.  1.  (3),  the  churchwardens  and  overseers  of  any  churoh?*"^^*^ 
pirisk  in  which  any  dead  human  body  is  cast  on  shore  from  the  sea,  are,  ^^^^^^  4g  q^^  3 
ipso  notice  thereof  to  them  given,  to  cause  such  body  to  be  conveyed  to  c  75.  s.  1. 
•OBie  convenient  place,  and    with  all  speed  cause  it  to  be  decently  in-  Shipwrickio 
temd  in   the  parish  churchyard  or  burial  ground,  so  that  the  expenses 
tWf«o(  and  fees,  &c,   do  not  exceed  the  sum  allowed  by  such  parish 
(or  the  burial  of  persons  buried  at  the  expense  of  the  parish ;  but  if 
nek  body  is  cast  on  shore  in  any  extra-parochial  place,  where  there  are 
m  ehorch wardens,  &c.,  such  notice  is  to  be   given  to  the  constable  or 
heMiborough  thereof,  who  b  to  proceed  as  directed  in  the  case  of  church- 
nrdens,  &c. 

By  «.  3.  every  person  finding  any  such  body  on  the  shore,  and  giving  Keward  for 
iotice  within  six  hours  after  to  one  of  the  churchwardens,  &c.,  or  leaving  notice. 
iKh  notice  at  his  usual  abode,  is  entitletl  to  demand  from  the  ohurch- 
rardens  five  shillings  for  his  trouble,  but  no  greater  sum  is  to  be  given  for 
loe  notice,  though  there  may  be  more  bodies  than  one. 

The  act  directs  that  the  expenses  are  to  be  borne  by  the  county ;  and 
hat  one  justice  for  the  county  or  place  in  which  such  bodies  are  buried, 
hall,  by  writing  under  his  hand,  direct  the  treasurer  of  the  county  to  pay  to 
ich  churchwarden,  constable^  &c.,  such  sum  for  his  expenses  about  the 
sccQtion  of  the  act,  as  he  may  deem  reasonable,  after  the  same  have  been 
vrified  on  oath. 

PerMns  finding  bodies,  and  neglecting  to  give  notice  within  six  hours  Penalty  for 
fter,  forfeit  5/.,  and  every  churchwarden,  &c.,  neglecting  to  remove  such  n»?g'«ct. 

(1)3  Phil.  2HG.  rUe  ante,  tit.  DAmsj^r.  (3)  Ibid.  1001. 

(2>    Stepbeos*    Ecclesiastical     Statutvi-, 
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bodies  from  the  shore  for  twelve  hours  after  such  notice,  or  to  perform 
the  other  duties  required  of  them,  forfeits,  for  each  offence,  5/. (I) 

All  penalties,  if  not  paid  on  conviction,  are  to  be  levied  with  costs,  and 
paid  to  the  informer,  by  distress  and  sale  of  the  offender's  goods,  hj  war- 
rant under  the  hand  and  seal  of  any  justice  for  the  county  or  place.  And 
in  default  of  a  distress,  the  offender  may  be  committed  to  the  county  gaol, 
or  house  of  correction,  for  any  time  not  exceeding  two  calendar  months, 
nor  less  than  fourteen  days. 

The  party  may  appeal  to  the  quarter  session  next  after  one  month  after 
the  arising  of  the  cause  of  appeal,  on  giving  ten  days'  notice  of  the  matter 
thereof,  and  entering  into  recognisance  before  some  justice  of  the  county  or 
place,  with  sufficient  sureties,  to  abide  the  order  and  award  of  the  Court 
thereon,  who  may  order  costs  to  either  party,  mitigate  the  penalty,  or  direct 
further  reasonable  satisfaction  to  be  made  to  the  party  injured ;  and  snch 
determination  is  binding  and  conclusive. 

Lords  of  manors  throughout  England  are  to  pay  to  the  churchwardens» 
constables,  &c.,  of  such  parishes  or  places,  such  sums  as  they  were  accustomed 
to  pay  for  placing  any  such  bodies  into  the  ground  in  the  state  in  whidi 
they  were  found  ;  such  sums  to  go  in  part  discharge  of  the  expenses  in- 
curred under  the  act,  and  credit  to  be  given  for  the  same  by  such  church- 
wardens, &c.,  in  their  accounts  with  the  county.  (2) 

In  Janes  v.  Ashbumham  (3)  Lord  Ellenborough,  discussing  the  suf- 
ficiency of  a  consideration  to  support  a  promise,  said  of  the  case  cited  by 
Chief  Justice  Hyde  (4),  of  a  mother  who  promised  to  pay,  on  forbearuiee 
of  the  plaintiff  to  arrest  the  dead  body  of  her  son,  which  she  feared  he  wn 
about  to  do  —  "  it  is  contrary  to  every  principle  of  law  and  moral  feeling* 
Such  an  act  is  revolting  to  humanity  and  illegal,  and  therefore  any  promiie 
extorted  by  the  fear  of  it  could  never  be  valid  in  law.  It  might  as  well  be 
said,  that  a  promise  in  consideration  that  one  would  withdraw  a  pistol  fron 
another's  breast,  could  be  enforced  against  the  party  acting  under  radi 
unlawful  terror." 

In  Regina  v.  Fox  (5X  where  a  goaler  refused  to  deliver  up  the  bodyod 
a  person  who  had  died  while  a  prisoner  in  execution  in  his  custody,  to  tke 
executors  of  the  deceased,  uule^is  they  would  satisfy  certain  claims  made 
against  the  deceased  by  the  gaoler,  the  Court  of  Queen's  Bench  inaed  a 
mandamus  peremptory  in  the  first  instance,  commanding  that  the  body 
should  be  delivered  up  to  the  executors.  (6) 

Every  person  dying  in  this  country,  if  not  excluded  by  positive  lav,  ia 
entitled  to  Christian  burial ;  and  it  seems,  that  every  householder  in  wboia 
house  a  dead  body  lies^  is  bound  by  the  common  law  to  inter  the  body 
decently. 


(1)m.4.  7. 

(2)  a.  13. 

(8)  4  East,  465. 

(4)  Quick  V.  CoppletoH,  I  Lev.  161.  1 
Sid.  242.  S.  C.  nom.  iTeek*  v.  Capleston,  1 
Keb.  866. 

(5)  2  a  B.  246. 

(6)  Vide  etiam  Reg.  v.  Scott^  Stcphcnsi* 
Ecelesiaatical  Statutes,  1736.     The  funeral 


of  Sir  Barnard  Turner  in  1784,  _ 

from  London  to  Hertford*  was  Mid  lohMt  ^ 

been  stopped  by  an  arrest  of  his  body,  t9  's 

his  friends  entered  into  engagemenis  fcr  kii  ^ 

debts ;  and  the  body  of  Drydea,  the  poi^  £ 

was  seized  in  like  manner.    Ste^%  P.  I*  V 

by  Clive,  538.     But  the  legality  of  sach  {^ 

a  proceeding  cannot   be  aopportcd.    Af*  !" 
liflfe's  Parergon  Juris,  135. 
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Tbe  OTerseera  of  a  parish  are  not  bound  to  bury  the  body  of  a  pauper  PBtsova  who 
lyiig  in  their  parithy  but  not  in  a  parochial  house,  although  such  pauper  be  "^'^^Riqot' 
a  Buried  womao  whose  husband  is  settled  in  the  parish  and  receiving  relief  to  Cheutjaw 

there ;  and  if  deaths  occur  in  a  hospital  or  other  charitable  institution,  the   ^'^*'^'" 

Widi  of  such  establishment  will  be  responsible  for  the  decent  interment  Ikdigznt 
•f  die  bodies.  P«mon8. 

Ut  howerer,  a  pauper  die  in  any  parochial  house,  poor  house,  or  union,  S^^^^^^ 
tke  tathorities  of  the  establishment  are  bound  to  have  such  pauper  de-  the  body  of^ii^ 
Mitly  interred.  pauper  lying  in 

Ifce  foregoing  obsenrations  will  receive    illustration   from    the  judg-  *  **"■  P*""****- 
■ttt  in  Reg.  w.  Stewart  (1),    where  Lord  Denman  stated,    "This  was  ?„  ."^h^JiJ^bii' 
li  application  for  a  mandamus  to  the  overseers  of  the  parish  to  remove  institution,  the 
tkdewi  body  of  a  pauper,  setUed  in  the  parish,  who  had  died  within  it,  in  *^°jj}j^*^j[r 
8L  George's  Hospital,  from  that  place,  and  to  cause  it  to  be  buried.     The  the  interment. 
applicatioD  was  made  on  behalf  of  the  hospital ;  and  although  upon  the   Every  house- 
■gunent  we  felt  extreme  difficulty  in  placing  on  any  legal  foundation  ||,^^^^'.^ 
other  the  right  of  the  hospital  to  the  writ,  or  the  obligation  on  the  parish  dead  body  lies. 
It  do  the  act  required,  yet  we  were  unwilling  at  once  to  discharge  the  rule,  |>ound  to  bury 
wwwdering  how  long  the  practice  had  prevailed,  and  had  been  sanctioned, 
of  burying  such  persons  at  the  expense  of  the  parish,  and  the  general  con-  £„  ^  par^ial'^ 
lef  sences  of  holding  that  such  practice  has  no  warrant  in  law.  house,  over- 

••In  the  argument  for  the  rule,  the  necessity  of  the  case,  a  very  large  {^^"^j^y, 
soBrtmctioQ  of  the  words  of  the  statute  of  43  Eliz.  c.  2.,  and  an  inference  ' 

ftna  Stat  48  Geo.  3.  c  75.,  for  the  burial  of  shipwrecked  bodies  cast  on  LordDcnman 
iut,  were  alone  relied  on.  These  all  appear  to  us  insufficient.  In  the  in  R^-  ▼. 
kit  Bamed  there  are  undoubtedly  words  from  which  it  might  be  inferred  ^'"^^^ 
tktl  the  fnimers  of  it  recognised  buriab  at  the  expense  of  the  parish ;  and, 
is  a  doubtful  case,  such  recognition  might  weigh  something  in  affirmance 
of  tbe  legal  obligation  on  the  parish  to  provide  such  burials.  But  in  the 
piCKDt  case  we  are  thrown  necessarily  on  the  statute  of  Elizabeth ;  the 
Oftnecr  is  a  statutable  officer,  dealing  with  a  statutable  fund,  and  ac- 
owitable  for  its  application  to  statutable  purposes.  The  language  of  that 
Uttate  leaves  no  doubt  The  relief  and  the  employment  of  the  chargeable 
poor  are  its  objects ;  the  fund  is  created  for  them,  and  cannot  be  diverted 
inm  them,  unless  to  objects  specifically  engrafted  on  them  by  subsequent 
itilateii  of  which  this  is  not  one.  No  usage,  however  proper  in  itself,  or 
Wverer  uninterrupted,  can  prevail  against  that  which  the  plain  construction 
•fa statute  forbids ;  and  we  cannot  accede  to  the  argument  that  the  burial 
if  a  pauper  receiving  relief,  but  not  dying  in  any  parish  house^  can  be 
koDght  within  the  objects  of  the  statute,  expressed  or  implied. 

**  We  limit  tlie  nile  thus  purposely ;  for,  in  passing  on  to  the  ground  of 
leeemty,  we  wish  to  be  understood  as  distinctly  recognising  its  existence, 
vkile  we  deny  its  application  in  the  way  now  contended  for.  Every  person 
d^ing  in  this  country,  and  not  within  certain  exclusions  laid  down  by  the 
cedmwtical  law,  has  a  right  to  Christian  burial ;  and  that  implies  the  right 
ii  be  carried  from  the  place  where  his  body  lies  to  the  parish  cemetery. 
FvCher,  to  use  the  words  of  Lord  Stowell  in  Gilbert  v.  Buzzard  (2)  <  that 
I  should  be  carried  in  a  state  of  naked  exposure  to  the  grave,  would 

(1)  IS  A.  &  E.  776.  (2)  2  Consist  333,  334. 


BUUIAX. 


FcaaoNii  it  no 

MAVK    Oft    UaVK 
Ttm    A     HlPllT 
YD    CuitlSIiAK 
BuJitAL. 


Poor  r»t«  cnn- 
nut  be  Bpplii'd 
towBitU  the 
Itquidtttion  of 
fun^ntl  cs- 
pefiM*  eicept 
under  nUt. 
7  at  8  Vict. 
c  lOL  ft.  31. 


ho  a  real  offcncr  to  the  living,  as  well  as  an  appnrrni  hi 
dead.*  We  have  no  doubt,  tberefure,  that  tlie  canimon  law 
one  the  duty  of  carryiug  to  the  grave,  d*K5eiitly  covered,  tli«  ilcwl  I 
any  person  dying  in  such  a  state  of  indigence  as  to  leave  no  fundi  i 
purpose*  The  feelings  and  the  interests  df  the  living  ref]ulre  tlutv  «V 
create  the  duty ;  but  the  question  is,  on  whom  it  fall».  It  ti  eooogli  IS 
the  disposal  of  this  rule  to  say,  that  it  h  not  ca^t  upon  the  ovei9e«n>  wkti 
the  death  doe^  not  take  place  under  the  roof  of  any  parish  honae,  or  tki 
which,  under  the  circumstance!*,  can  be  considered  as  such* 

*^  But  the  principles  above  laid  down  seem  to  point  to  an  importanl  dk 
tion;  and  we  think  it  right,  in  the  present  case,  with  &  view  lo  the  cKti 
consequences  of  our  decision,  to  state  iL  It  should  seem  that  the  tndii^ 
under  whose  roof  a  poor  person  dies  is  bound  to  carry  the  body  ( 
co%'ered  lo  the  place  of  burial:  he  cannot  keep  him  unburied,  nor  do  !■] 
thing  which  prevents  Christian  burial :  he  cannot  therefore  cast  him  M 
so  a.s  to  expose  the  body  to  violation,  or  to  offend  the  feelings  or  eodaofi 
the  health  of  the  living :  and  for  the  same  reason,  He  cannot  Cftrry  Ul 
uncovered  to  the  grave.  It  will  probably  be  found,  therefore*  that  ^ 
a  pauper  dies  in  any  parish  house^  poor  house,  or  union  house^  that  < 
stance  casts  on  tlie  parish  or  union^  as  the  case  may  be,  to  bury  the  bdij 
not  by  virtue  of  the  statute  of  Elizabeth,  but  on  the  principles  of  th 
common  law.  ^| 

"In  the  present  case,  however,  the  same  principles  would  rather  CM^I 
burthen  on  the  hospital  than  the  parii^h,  and  form  an  additional, 
not  a  necessary,  reason  for  refusing  the  writ." 

The  poor  rates  cannot  be  applied  towards  the  liqutdation  of  the  i 
incurred  by  any  charitable  institution  or  householders  in  burying  those  whi 
die  under  their  roofs*  But  in  the  case  of  burials  under  the  direction  of  ik 
guardians  and  overseers,  it  has  been  enacted,  by  stat.  7  &  8  Vict  C  101 
B.  31.  (1),  that  guardians  or  overseers  can  '*bury  the  body  of  ajiypo« 
person  which  may  l>e  within  their  parish  or  union  respectively, 
charge  the  expense  thereof  to  any  parish  under  their  control  to  whidi  I 
pefVOQ  may  have  been  chargeable,  or  in  which  he  may  ha?e 
ollierwise,  in  which  such  body  may  be." 


S.  Recistry  or  Dsatm.  (2) 

As  it  was  enacted  by   stat.  6^7  Gul.  4.  c.  86.  s,  49.(3)  that" 
therein  contained  i^huuld  affect  the  registration  of  baptism  or  burialt » t 
law  established,  the  system  of  registry  previously  adopted  by  the  pirocbal 
clergy  remains  unaffected,  and   the  pro vi!»ions  of  that  statute  most  be  i 
sidered  by  them  as  an  independent  addition  to  the  old  registry* 

That  statute  (i),   provides  that  every  registrar,  immedlftCciy 
gistering  any  death,  or  as  soon  thereafter  as   he  is  required  i 


tas'    Ecclesuutlcol     Sututei, 


CI) 

S?7I. 
(2)  nkpmi,  tit.  RsQuerss* 


(3)  Sti^iiheiu* 
173€. 

(4)  1.  37. 
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kf  withoat  fee  or  reward^  to  deliver  to  the  undertaker,  or  other  person  nKGisTRY  or 
htviog  charge  of  the  funeral,  a  certificate  under  hb  hand,  according  to  the      *^^^"* 


fint  of  the  following  forms,  that  the  death  has  been  duly  registered,  which  deaths  under 
eertificate  is  to  be  delivered  by  such  undertaker,  or  other  person,  to  the  ^^T^  o^^^' 
iiiiiister  or  officiating  person,  required  to  bury  or  to  perform  any  religious 
lenriee  for  the  burial  of  the  dead  body  ;  and  if  any  dead  body  be  buried 
for  which  no  such  certificate  has  been  so  delivered,  the  person  burying, 
•r  performing  the  funeral  or  any  religious  service  for  the  burial,  is  forth- 
with to  give  notice  thereof  to  the  registrar ;  but  a  coroner,  upon  holding  Coroner. 
uj  inquest,  may  order  the  body  to  be  buried  before  registry  of  the  deaths 
ii  vkich  eaae,  he  is  to  give  to  the  undertaker  or  other  person  having  charge 
of  the  faneraly  a  certificate  of  his  order  in  writing  under  his  hand,  according 
te  the  lecond  of  the  following  forms,  which  is  to  be  delivered  as  aforesaid  : 
ad  every  person  burying  or  performing  any  funeral  or  any  religious  service  Duty  of 
for  the  bniial  of  any  dead  body  for  which  no  certificate  has  been  'duly  ^J^ Y™^"  th 
Mde  and  ddivered  as  aforesaid,  either  by  the  registrar  or  the  coroner,  and  out  certificates. 
■ot,  within  seven  days,  giving  notice  thereof  to  the  registrar^  forfeits  a  sum 
Mt  ciceeding  10/.  for  every  such  offence. 

1.  Registrar's  certificate.  Refpstrar's 

I9  Jokn  Cox^  registrar  of  births  and  deaths,  in  the  district  of  Mary-le-  ^'^™<**<^' 
Bme,  Northf  in  the  county  of  Middlesex^  do  hereby  certify  that  the 
fath  of  Henry  Hastings  was  duly  registered  by  me  on  the  seventh  day 
^Marehf  1836.     Witness  my  hand  this  eighth  day  of  Marchy  18S6. 

John  CoXf  registrar. 

1  Coroner^s  certificate,  or  order.  Coroner's 

I,  James  Smithy  coroner  for  the  county  of  Dorset^  do  hereby  order  the 

Mai  of  the  body  now  shown  to  the  inquest  jury  as  the  body  of  John 

JmtL    Witness  my  hand  thb  eighth  day  of  March,  1836. 

James  Smith,  coroner. 

There  is  no  prescribed  form  for  the  notice  to  be  given  to  the  registrar  by  Notice  by 
ipenon  performing  the  funeral  service,  where  he  buries  a  body  without  other  person 
^  certificate  from  the  registrar,  or  an  order  from  a  coroner ;  but  the  fol«  officiating  at 
lowing  form,  it  is  conceived,  would  be  sufficient : —  the  funeral 

To  the  Registrar  of  births  and  ^t^aths  in  the  district  of  . 

I  hereby  give  you    notice,  that  I  have    this  day  buried  a  dead  body, 

<l(Kribed  to  me  as  the  body  of  Thomas  Baker,  of  No.  25. Street,  in 

fc  parish  of .     Witness  my  hand  this day  of . 

George  Villiers,  rector,  [or  vicar,  or  curate,  as  the  case  mag  /^,] 
of  the  said  parish. 

It  is  not  essentially  requisite  that  such  notice  should  be  in  writing,  but, 
Ii  a  general  principle,  parol  notices  should  never  be  adopted  except  in 
CMea  of  immediate  necessity. 


BtmiAL. 


Ho  person  may 
W  buried  in 
llie  church,  or 
in  any  |mrt  of 
it,  with  out  the 
roniKMit  of  the 


4.    BUEIAL    IK    ChURCHKS. 

The  practice  of  burymg  in  churches  (1)  is  »aid  to  be  anterior  til 
burying  in  what  are  now  calk-il  churchjardsf  but  »uch  burial  was  rcse 
persons  of  pre-eminent  saiietity  of  life  ;  men  of  less  memorable  me 
buried  in  inclosed  places,  not  connected  with  the  sacred  edilices  ibe] 

But  in  750  a  constitution  was  imported  from  Rome  by  Arc; 
Cuthbert,  and  cliurches  then  became  surrounded  by  churchy arda« 
priated  entirely  to  ihe  burial  of  Iho^e  who  had  in  their  lires  co 
to  attend  divine  service  in  tho&e  cliurehes,  and  who  now  beca 
titled  by  law  to  render  back  into  those  places  their  remains  unto  tlii 
the  common  mother  of  maiikuid,  witbout  payment  ('i)  for  the  graiUK 
they  were  to  occupy,  or  for  the  pious  offices  which  solemnised  tba 
interment,  (3) 

The  common  law  has  given  the  privilege  of  granting  penniasioti  1 
in  the  church  to  the  parson  only :  thus  in  Frattces  and  Ley  (4) 
resolved,  **  that  neither  tl»e  ordinary  himself,  nor  the  churcbwardf 
grant  license  of  burying  to  any  within  tfie  church,  but  the  parsoi 
because  the  soil  and  freehold  of  the  church  is  only  in  the  paraon« 
none  other;'*  which  right  of  giving  leave  will  appear  to  belong 
parson,  not  as  having  the  freehold  (at  least  not  in  that  respect  altiui 
in  his  general  capacity  of  incumbetrt,  and  as  the  pennon  whom  the  i 
astical  law  appointed  the  judge  of  the  fitness  or  unfitness  of  tJiu  i 
person  to  have  the  favour  of  being  buried  in  the  churclu  (5)  Of  whid 


(1)  Bujyimjf  in  ekwdka : — The  Eocle- 
tiiMtical  Commimioners  in  thfir  Report  of 
Kvb.  15.  1632,  «ipre»«  their  dis  ipprobiittoit 
of  burying  in  churches,  in  th«  followinjif 
langUBgi* :  ^— "  The  practice  of  butiiil  in 
the  church  or  chancel  appears  to  u*  lo  be» 
ill  many  re^pect^  injunuu*^ ;  in  t»oine  lU' 
stances  by  treakiuing  or  detcrionittng  the 
fiibric  of  the  church,  and  in  others  by  its 
teodeocj  to  aflect  the  lires  or  health  of  the 
iohaJtiitatiU.  Wc  arc  of  o  pint  an.  that  in  fii* 
tttre  lht«  practioi^  should  be  discontinued,  lo 
£ir  Of  the  same  can  be  effected  without 
trenching  upon  vested  righta.** 

Stat  Jt  &  12  Geo  3.  c,  23.  (Ir.)  *. 
I.  also  recites  that  **  the  burying  of  dead 
Ijodiea  In  churches  is  a  practice  very  injuri- 
ou»  to  healthj**  and  it  aceordingly  enacts 
that  **  no  pervon  or  permcii  iihiill  bury  any 
dead  body*  or  break  up  any  flix>r,  ground, 
ar  pavement  withm  the  walU  of  any  church 
or  ^lapeif  or  chancel,  aisle,  rooni^  or  place 
thamtnto  belonging,  under  the  safne  roof 
with  ffuch  church  or  chnpel,  or  arithin 
tirelve  feet  on  the  outside  of  the  walls  of 
•ny  church  or  ckiapel,  for  the  purpose  of 
burying  any  dead  body,''  under  a  penalty  of 
lOf.  to  tie  laid  out  in  the  repiiirt  ofthe  church 
or  chapel  Slepbeoa'  Eccleaia&tical  3u- 
tutcv  879. 


(2)  WUkout  pa^maU ,-  —  Thm 
ciently  a  payment  due  for  dioac  tl 
buried,  called  symtmlum   aniirai%  « 
nia  sepukliralis ;  and  this  was  pail^ 
the  body  wna  buried  in  another  pad 

But  by  the  canon  law,  **  Jntcrdlc 
omnibus  ChriFtiant^  terram  mortuia 
vt  debitam  icpulturam  denegart." 
thi^  must  be  intended,  in  tihe  diwi 
for  by  another  canon  in  the  tunc  «( 
is  eipreasly  decreed,  **  Quod  nulltii 
in  ecclenia  sepeliatur  imi  in  ecn 
Cone.  Triburiemis  Can.  IfS,  17. 
the  mmc  council  it  is  dectiwd,  Ifa 
di'cima*!  persotrebat  viiru«,  ^—'-rr* 
tuus"     Deggcv  P-  C.  by  f 

(4)  Cto.  Jac.  367. 

(5^  Anciently,  the  borying^  doI 
temples  and  churehev,  1>ut  even  ii 
was  expressly  prohibited.  Such  irai 
of  the  Twelve  Tables^  »  Homim 
tuum  intra  urbetn  ne  wepelita  ; "  md 
the  Christian  Emperors,  **  KemOt  A| 
rum  vel  IVIartyrum  tedesn  (L  e.  c« 
Giou.)  humanis  eorporibua  eslaUa 
ooneeMaiD.'*  Cod  L  I.  t  2.  c.  a.  ^ 
■ame  practice  Is  aaid  to  have  ea 
in  the  Christiaa  Church  till  tht 
Gregory  the  Grrat ;  and  in   £nglai 
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(isd,  by  conseqaence,  of  the  reasonableness  of  granting  or  denying  that  Bueial  in 
indttlgeDce,)  the  incumbent  was,  in  reason,  the  most  proper  Judge,  and  was     '"^*^'"^ 


iceordingly  so  constituted  by  the  laws  of  the  church,  without  any  regard  to 
the  common  law  notion  of  the  freehold's  being  in  him,  which,  if  it  prove 
iDjthiDg  in  the  present  case,  proves  too  much ;  that  neither  without  the 
like  leave  may  they  bury  in  the  churchyard,  because  the  freehold  of  that  is 
tiio  declared  to  be  in  him.  (1 ) 

But  a  parson  can  only  grant  leave  for  the  particular  burial  about  to  take  Fanon  can 
pltee^  and  cannot  confer  a  general  right  to  bury  in  a  particular  place.  (2)       T^ve^or^Uie 

The  common  law,  upon  the  like  foundation  of  freehold,  hath  one  excep-  particular 
tioo  to  this  necessity  of  the  leave  of  the  parson,  namely,  where  a  burying-  burial  about  to 
fbce  within  the  church  is  prescribed  for  as  belonging  to  a  manor-house, 
tke  freehold  of  which  is  said  to  be  in  the  owner  of  that  house,  and,  ^^g  p]^^  "^* 

by  consequence,  he  hath  a  good  action  at  law,  if  he  is  hindered  to  bury  within  the 

>t,_,  /Q\  church  is  pre- 

"^W  scribed  for. 

A  prescription  for  a  right  of  burial  in  a  chancel  was,  in  Waring  v.  pj-gggriptlve 

Griffiiks  (4),  claimed  as   belonging  to  a  messuage,  and  allowed ;  Lord  right  of  burial 

IWansfield  observing,  **  The  distinction  is  between  the  case  of  the  owner  of  *"  chancel. 

tke  md,  and  the  case  of  a  stranger,  disturbing  the  person  who  has  a  right  of  ][^^?|  "^  g^i  j 

tililiOrt.  in  Waring  i. 

"Where  a  person  claims  a  servitude  upon  another's  property,  he  must  Griffithi. 
laj  and  prove  the  whole  against  the  owner  of  such  property.  There  is  a 
greit  difference,  too,  between  granting  a  servitude  aOsoluiefy,  and  granting 
hmhmodo.  The  latter  is  a  condition  precedent  And  there  are  many 
\  why,  in  case  of  a  condition  precedent,  where  the  grantee  brings  his 
I  against  the  owner,  the  whole  ought  to  be  set  out ; "  (which  reasons  he 
ipeeified). 

"  But  in  an  action  against  a  stranger  and  wrong-doery  it  is  not  necessary 
to  let  out  the  whole.  Here  (which  is  agreed  to  be  in  the  case  of  a  wrong- 
Amt)  the  plaintiff  had  stated  enough,  and  has  proved  it.  He  claims  a  right 
to  bwy  in  the  chancel,  and  is  disturbed  by  a  stranger  and  a  wrong-doer. 
Whit  is  the  defence  ?  That  if  he  had  buried  the  corpse  in  the  chancel 
(wkieh  the  defendants  hincflered  him  from  doing),  the  churchwardens  would 
bve  had  a  right  to  2s.  for  a  burial  fee.  But  he  was  disturbed  by  the 
defendants  from  burying  the  corpse  there,  and  then  the  churchwardens  had 
io  right  to  the  2#.,  for  their  right  arose  upon  the  corpse  being  buried  there. 

'^For  this  purpose,  the  payment  of  the  25.  is  no  material  and  essential  part 
of  tke  prescription,  but  collateral  to  it.  It  is  not  an  entire  prescription,  as 
ii  tbe  case  of  Lovelace  v.  ReynoldSy  whereof  the  payment  of  the  penny  was 
PBcel." 

At  tiBM  of  Cutbbert,  archbishop  of  Can-  sepulturi  dignus  r  Spel.  y.  1.  451.    c.  29. 

labny.      At  to   the   church,  the    canon  and,  «*  Nemo  in  eccle&ia  sepeliatur,  nisi  fortd 

hv  sdds,  in  the   neit  chapter,   **  Nullus  talis  sit  persona  sacerdotis,  aut  ciguslibet 

intra   ecdesiani    sepeliatur,    nisi  justi  hominis,  qui  per  vit«  meritum,  talem 


,  wax  abbatet,  aut  digni  presbjteri,  vivendo  suo  corpori  defuncto  locum  adqui- 

frf  Mdat  laici  :"     Caus.  13.  q.  2.  c  18. :  sivit"     Ibid.  591. 
mi  what  we  are  to  understand  by  "fideles,"  ( i )  Gib«)n*s  Codex,  453. 

Iktkvtof  our  own  church  inform  us :  thus,  (g)  Bryan  y.  Whutler,  8  B.  &  C  iW3. 


ut  nemo  quempiam  in  ecclesiA  (S)  Gibson*s  Codex,  453.     Harvey's  com, 

an  noo  constat  ex  Yit«  probitate      ciu  in  Downey  ▼.  Dee,  Cro,  Jac  606. 
Dto  phcnif ,  ct  ex  eo  judicetur  hqjusmodi  (4)  1  Burr,  44a 


I 


Btrnut  tn 

StaL  58  Geo.  3. 
c,  45.  i.80. 
BuriaJ  in  m*w 
cburcliei. 

No  grate  al- 
IowmI  witUln 
any  church,  nor 
at  lesA  tiUtAncc 
than  twenty 
fi'et  from  the 
exterior  watL 

Sut-  5  G.  4. 

c  103.  «.15. 


BiTHiAL  tir 

CiruacM* 

TAaOi. 

Burying  in  the 

eburchyard 

The  atsperslt- 
tion  of  praying 
for  the  dead 
aecms  to  have 
been  Uie  on- 
gi  nut  of  church* 
yorda. 


A 

ought  lo  be 
buru'<l  in  the 
churchyard  of 
the  parLih 
wherein  he 


By  ?taL  FiH  Goo.  3,  c.  iB.  s.  80,  (1 ),  nn  hnrifib  arc  to  h-  ollovi 
cliurcij  or  clmpel  erected  utiUer  that  statute,  or  in  tlie  adjacent  eemeleiyt  i 
a  less  distance  than  twenty  feet  from  the  external  wall^  except  in  irm«ll 
wholly  arched  with  brick  or  stone,  under  the  ehurch  or  chapel,  ttad  li 
Mfhich  the  only  accesij  shall  be  by  steps  on  the  uutside  of  the  e^ctrfoal  nlli 
under  the  penalty  of  50/.,  upon  conviction  before  two  ju^ttices  of  the  ] 
one  half  of  which  penalty  gi>es  to  the  informer,  and  the  other  to  the  J 
the  parish. 

Under  stat.  5  Geo*  4.  c.  1 03.  s»  15.  (2),  the  life  trustees  or  churchv 
can  sell  and  dispose  of  tlie  vaultii  or  burial  places  under  atjy  church  q 
chapel  included  in  that  f^tatute,  and  vaults  or  burial  grounds  in  the  eenwliij 
or  yard  of  any  such  church  or  chapel. 


5t  Burial  in  Churchyards.     • 

The  reason  given  by  Gregory  the  Great,  why  it  was  naore  profit 
buried  within  the  precincta  of  the  churrh,  than  at  a  distancd  Ifyl 
eorum  proximi  quoties  ad  eadem  sacra  loca  veniunt,  suorum,  quo 
Bcpulchra  aspiciuut,  recordantur,  ct  pro  eis  domino  prcces  fundooLJ 
Which  reason  was  afterwards  transferred  into  the  body  of  th« 
law.  And  this  superstition  of  praying  for  the  dead,  se4?nis  to  have 
true  original  of  churchyards,  as  encompassing  or  adjoining  to  the  i 
which  being  laid  out  and  enclosed  for  the  common  burial  places  of  thi 
respective  parishes,  every  parishioner  has,  and  always  had,  a  right  to  Ih 
buried  in  them.  (4-) 

A  person  cannot,  by  ritiht,  be  buried  in  the  churchyard  of  another  punk 
than  that  wherein  he  died  ;  at  lea^t,  without  the  consent  of  the  parttbioociv 
or  church  wardens,  wfiose  parochial  right  of  burial  is  invaded  thensbyt  nd 
perhaps  also  of  the  incumbent  whose  soil  is  broken.  In  tlie  ease  of  Ilv 
Churchwardefis  of  HaTrow-on'i/iC'Hili  (5)rit  is  said,  that,  upon  a 
against  them  some  years  ago,  for  sulferiog  strangers  to  be  buried  In  1 
churchy ardf  and  their  appearing  and  confessing  the  charge,  they 
admonished  by  the  ecclesiastical  judge^  not  to  suffer  the  same  fori 
future.  (6) 

In  Bardin  v.  Calmti{l)r   Lord  Stowell  said,  *' The  church  wardens  I 
been  blamed  in  the  argument,  for  allowing  strangers  to  be   buried 
This  is  a  permission,  undoubtedly,  which  should  be  sparingly  graalidL  i 
there  can  be  no  absolute  claim  of  that  kind."     In  lAttlewood  r*  IFifl 
{Clerk)  {%),  Chief  Justice  Gibbs  said,  "The  counsel  for  the  defendaatl 
been  Uiuudering  anathemas  against  the  church  wardens,  who,  even  wilbj 
assent  of  the  vicar,  shall  permit  tlie  bodies  of  strangers  to  be  dep 
their  churchyard.     If  it  could   be  shown  that  other  parishioners  sn 
actual  inconvenience,  it  might  be  different;  but  if  there  be  not  that  etn 
stance,  the  churchwardens  have  tlic  dbcretion  lodged  with  them,  tujotlgesf 


(I)    Stephana'    fcdestasticd     Statutes, 
U94. 
(tl)  Ibid.  I2SM;. 
(J)  C*au*.  IX  q.  2,  c.  17. 
(4}  Gibftaii'f  CodcSi  153. 


(5)    Ferldns,    174a  cil.   SIm%  ?J 
by  Clive,  53, 

(C)  1  Burn's  £.  1^,959. 
(7)  1  Cooaist.  17. 
(R)6  Tauirt,  ^7. 
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tk  probability  of  it . . .    On  the  evidence  it  does  not  appear  that  the  vicar  Bueial  iv 
Ui  ever  interfered  to  prevent  the  burial  of  strangers  here ;  on  the  contrary,  he     «"*cHTAaD«. 
Ui  buried  all  who  have  been  brought,  but  he  claims  the  whole  burial  fee." 

Bat  when  a  parishioner  dies  at  a  considerable  distance  from  his  own   Where  a  pa- 
puithy  betni^  absent  on  a  journey  or  otherwise,  the  obvious  expediency  of  ^    '  a  jouri^ 
btennent  where  the  death   happens,  may,  from  necessity,  supersede  this  or  otherwise 
riglit  of  exclusion  from  burial  in  the  churchyard  (1);  as  it  seems  to  be,  ^j^***® 
vbere  there  is  a  family  vault,  or  burying  place  in  the  church,  or  chancel,  or 
«iletbefeof.(2) 

hi  Doge's  Pkurson's  Counsellor  (3),  it  is  stated  absolutely,  <'  That  by  the 
Mrtom  of  England,  ecery  person  (except  those  who  are  denied  christian 
bnial)  may,  at  this  day,  be  buried  in  the  churchyard  of  the  parish  where 
kiieSf  without  paying  any  thing  for  breaking  the  soil.** 

A  custom  in  a  parish  for  the  inhabitants  to  bury  as  near  as  possible  to  A  custom  for 
tbeir  ancestors  is  bad.  (4)  bTblllr^^iS^  ^^^ 


near  their 
ancestors  as 
^    Tk  ir  possible  is  ImuL 

6.  Burial  in  Vaults.  vT 
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Vaults* 
Lord  Coke  (5),  says,  "  concerning  the  building  or  erecting  of  tombs,  sc- 

pilckres,  or  monuments  for  the  deceased,  in  church,  chancel,  common 

cbpdy  or  churchyard^  in  convenient  manner,  it  is  lawful^  for  it  is  the  last 

work  of  charity  that  can  be  done  for  the  deceased,  who  whilst  he  lived  was 

i  lively  temple  of  the  Holy  Ghost,  with  a  reverend  regard,  and  Christian 

kpe  dT  a  joyful  resurrection." 

.  If  a  Ikmily  have  a  vested  right  to  be  buried  in  a  vault,  the  incumbent  If  a  fiimily 

t  object  to  bury  any  individual  member  of  such  family  therein  without  {j^^*  *-^*'  *** 

J  specially  assigned.  (6)  vault,  the  in- 

The  lay  rector  is  not  entitled  as  of  right  to  make  a  vault  or  affix  tablets  in  <^unibent  can- 

tte  ehancel  without  leave  of  the  ordinary,  nor  is  he  entitled  to  a  faculty  for  bury  anj  inHi- 

•Mk  purposes  without  laying  before  the  ordinary  such  particulars  as  will  vidual  therein 

iffwd  the  vicar  and  parishioners  an  opportunity  of  judging  of  it,  and  satisfy  ^**  **"*  cause 

tte  ordinary  that  such  vaults  or  tablets  will  not  interrupt  the  parishioners  in  not'^^eiuitled'of 

tk  ue  and  enjoyment  of  the  chancel ;  nor  has  the  vicar  an  absolute  veto>  right  to  make  a 

tkoogh  he  may  show  cause  against  the  grant  of  a  faculty.    Thus,  in  Rich  v.  J^^/^tT^  *7if 

AuAaeff  (  Cierk)  (7),  Sir  John  Nicholl  observed,  inter  alia :  — "  Though  the  chanoeL 

heboid  of  the  chancel  may  be  in  the  rector,  lay  or  spiritual,  as  by  a  sort  of  judgment  of 

kgil  fiction  the  freehold  of  the  church  is  in  the  incumbent,  and  though  the  Sir  John 

Wrtheo  of  repairinsr  the  chancel  may  rest  on  such  rector,  yet  the  use  of  it  Nicholl  in 

WoQgs  to  the  parishioners  for  the  decent  and  convenient  celebration  of  the  neO  ( Ckrky. 

Uj  oommunion,  and  the  solemnization  of  marriage ;  and,  by  the  rubric, 

tbt  portion  of  the  communion  service,  which  forms  a  part  of  the  regular 

aoraiog  service,  is  directed  to  be  read  from  the  communion  table,  which  is 

tppcHBted  to  stand  in  the  body  of  the  church,  or  in  the  chancel.  (8)     If, 

(1)  Sim's  P.  L.,  by  Clive,  53.  (7)  4  HaRg.  164. 

(3)1  Bom*sE.  L.,S58.  (8)    By  the   Rubric  before  the  present 

(3)  By  Ellis,  216.  Common  Prayer   ISook,  the  morning  and 

(4)  Fryer  t.  Joktuom,  2  Wils.  28.  evening  prayer  shall  be  used  in  the  accu.4- 

(5)  S  IiKt.  202.  tometl  plactf  of  the  church,  chupol,  or  cArrn. 
II)  Hick  V.  liushMtU  i^CUrk),    1  11^-^'^.       ft7»  except  it  shall  nthcrwisc  be  determined 

'^1.  by  the  ordinary  of  tlie  place. 
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iudeed^  the  church wardeon  and  iDhabitanU  have  no  right  Dor  Intefcii  it 
the  questiofj,  why  are  they  cited  ? 

*'Iij  the  next  place,  the  cotif^etit  of  the  ordinary  is  oece«»anr :  be  ifl  thi 
protector  of  the  rights  nut  only  of  the  existing  pari^hionerft,  but  of  §m^ 
ceedtng  inhabitants,  and  is  bound  to  take  care  that  neither  their  |ireini4  wm 
their  future  convenience  and  accoinnatHlation  are  unduly  prejudiced*  If 
the  rector  i$  the  sole  proprietor  and  ha.s  this  absolute  rights  why  diiei  lit 
apply  for  a  faculty  at  all?  I  am  therefore  of  opinion,  that  the  Uj  rrelof  ii 
not  entitlpd  as  a  matter  of  right  either  to  make  a  vault  under,  or  ftffix 
on  die  walU  of  the  chancel ;  and  if  the  ordinary  is  to  exercbe  any 
upon  the  grant  with  a  view  to  the  protection  of  the  convenienoe  of  tht 
parish,  that  discretion  cannot  be  soundly  eserci^ied  without  a  plan*  dimeoiiioo^ 
and  particulars  on  which  the  Court  can  form  a  correct  judgmeDL  A  tadl 
for  burying  in  the  chancel  is  altogether  objectionable,  though  in  roanj 
parishes  such  a  practice  h^  too  much  prevailed.  Burying  iu  the  church  or 
chanceU  particularly  where  they  are  small,  ia  inconvenient  and  afienatve:  it 
is  an  interference  with  the  use  of  the  building,  h  happily  getting  niueh  o«l 
of  use,  and  ought  to  be  discouraged,'' 

The  Furegoiog  case  of  Rkh  v,  Bitshftelly  »eem»  to  have  e^tabllihed— 
L  That  the  lay  rector  is  not  entitled  to  erect  a  monument  or  aifix  Atahl^ 
or  construct  a  vault  in  the  chancel  without  the  leave  of  the  ordinaryt  ^ 
though  the  chancel  is  his  freehold,  it  is  subject  to  the  use  of  lbepaiiil» 
loners,  the  guardian  of  whose  rights  is  the  ordinary.  2,  That  be  uiustA* 
tisfy  the  ordinary  these  rights  will  not  be  impaired.  S.  That  the  leave  nf 
the  lay  rector  must  precede  the  application  for  the  faculty,  4.  That  tke 
vicar  has  no  power  of  interposing  an  absolute  ivfo,  but  may  show  cattn 
against  the  issue  of  the  grant.  The  vicar  has  no  fee  for  iiitertneats  io  tk 
chancel  of  common  right. 

It  U  ^^ doubtful"  (says  Sir  John  Nicholl  in  the  same  case),  '*  whether tti 
consent  of  tlic  vicar  is  necessary  to  the  construction  of  a  vault,  or  to  the  i^ 
fi^&ing  of  a  tablet  evvn  in  (he  bodtf  o/t/te  churchy  or  whether  he  has  to  sodii 
case  a  claim  to  a  fee,  unless  when  established  by  a  special  custom •"  Tb 
learned  judge  also  expressed  his  opinion  that  vaults  were  highly  objeetionalllt 
in  the  chancel  or  in  the  church,  but  that  the  afHxing  of  tablets  was  iitkf 
to  be  favoured  than  discouraged. 

The  principles  which  influence  the  Ecclesiastical  Court  in  granting  a  faealff 
for  tlie  construction  of  a  vault,  appear  from  the  following  report  of  MafM§ 
V-  Si.  3iichml  {ReciBT^  Church  wardens^  and  Paruhianers  of),(i} 

**  This  was  a  business  of  granting  a  license  or  faculty  to  tlie  execvlon 
named  in  the  last  will  and  testament  of  Christopher  Magnay,  dtomm^t 
late  alderman  for  the  ward  ofVintry,  and  late  a  parishioner  and  inhabittfl 
of  the  pari**h  of  St.  Martin,  Vintry,  London, '  for  setting  apart,  appropriaiii^ 
and  confirming  a  certain  vault  (with  the  entrance  thereto)^  many  yean  aft 
made  or  built  of  brick,  under  the  north  aisle,  and  extending  under  a  fc^  , 
and  neict  to  the  chancel  of  the  parish  church  of  St.  Michael,  Patenseiter 
Hoyal,  as  and  for  a  burial  place  for  the  intennent  of  the  bodies  of  the  «U 
Christopher  Mag  nay  and  of  bis  family  ^/br  erer,  excluiirt  ofaU  oiktni 


(1)  1  Hagg.  48. 
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abo  for  the  removal  of  the  corpses  of  the  said  Christopher  Magnay,  Jane   Burial  ix 
Magnay  his  fonner  wife,  and  of  his  two  sons  respectively  deceased,  from  the      ^"'^^^' 
geseral  vault  in  the  said  parish  church,  where  the  same  now  remain,  into   Magnny  v.  st, 
the  said   private  vault,   the    same    havine   never    been    hitherto    appro-   Michael  {Rto 

^^     . ,  °  ^'^  tor.  Church^ 

P™**^  worricnf,  and 

"The  Court  observed,  —  that  the  circumstance  under  which  the  present  ^^rishioner$ 
ipplieation  was  made,  afforded  a  presumption  that  there  was  sufficient  ^^^' 
biiiil  room  in  the  parish  to  allow  of  this  appropriation.  In  the  city, 
gnerally,  there  was  no  want  of  burial  accommodation,  particularly  in  the 
case  of  united  parishes,  and  the  fact  of  this  parish  receiving  strangei*s  into 
id  Tiults  led  also  strongly  to  such  a  conclusion.  The  faculty,  however, 
Bust  be  limited,  in  the  same  manner  as  faculties  for  pews,  Uo  the  use  of  the 
ftnily  as  long  as  they  continue  parishioners  and  inhabitants ; '  and,  in  this 
BittDce»  it  must  abo  contain  a  clause  that  the  bodies  already  deposited  in 
tW  vault  shall  not  be  removed."  (1)  B\xim  Bosher  v.  Northfleet  {Vicar 
ift,  €f)  (2)  the  Court  said,  that  it  would  scruple  to  decree  such  a  faculty 
vitbout  being  satisfied  that  it  was  not  likely  to  be  generally  prejudicial 
to  the  parish,  even  though  its  issue  were  unopposed,  either  on  the  part 
of  the  parish,  or  on  that  of  any  particular  parishioner. 

In  Doe  d,  Thompson  v.  Pitcher  (3)  it  appeared  that  A.  conveyed  a  farm,    When  grant  of 
rith  a  meeting-house  and  burial  ground,  vault  and  tomb  thereon,  to  B.  and  ^"^j**  ground 
C.  in  trust;  as  to  the   meeting-house   and   burial   ground,  a  society  of  -^y.        .    .. 
Soakers  were  to  be  permitted  to  use  the  same,  so  long  as  they  should  pay  mitation  ot  a 
the  rent  of  2/-  10*.  and  keep  them  in  repair;  and  after  the  determination   7*"'^  «"J  to"ib 
[/  thai  estate,  as  to  the  meeting-house  and  burial  ground,  and  from  the  \y\Q  ^^^^ 
neentioo  of  the  conveyance,  as  to  all  the  other  property,  and  during  the 
mtinaance  of  the  said  estate,  as  to  the  rent  to  B.,  in  trust  to  keep  the 
raolt  and  tomb  in  repair,  and  to  permit  them  to  be  used  for  the  interment 
if  A.  and  her  family ;  and  after  the  termination  of  that  estate,  to  C,  Iiis 
kein  and  assigns  for  ever :  Provided  that  the  said  society  might  take  part 
bT  the  farm  to  build  a  new  meeting-house  upon,  if  necessary :  —  It  was 
kdd,  Bnt,  that  the  grant  of  the  meeting-house  and  burial  ground  was  void 
br  the  statute  of  mortmain  (4) ;  secondl}-,  that  the  limitation  of  the  vault 
ud  tomb  was  not  a  charitable  use. 

A  grant  by  a  rector  to  an  individual  of  the  exclusive  right  of  burial  for   Mode  by  which 
kinei^  his  family,  and  his  friends,  in  a  vault  under  the  church,  if  it  can  be  *  '^ctor  can 
nade  at  all,  must  be  by  deed  and  not  by  parol,  as  it  would  be  an  easement  dividual  the 
vinig  out  of  land ;  but  it  would  seem  that  no  such  grant  can  be  made  by  exclusive  ri^rht 
biector,  but  only  permission  accorded  to  bury  there  at  each  jiarticular  JJimlio/f  and*^ 
SMi    If  such  a  grant  can  be  made,  it  must  be  by  a  faculty  from  the  ordi-  friends. 
■Tf  toa  parishioner,  and  annexed  to  a   mansion  within  the  parish  :  thus, 
■  Bryvii    X,  Whistler  (5)  it  appeared  that  a  rector  granted  to  A.B.  by   Parol  grant  of 
flit,  leave  to  make  a  vault  in  the  parish  church,  and  to  bury  a  certain  *J^o^**j,^f|  * 
»|»e  there,  and  that  he  should  have  the  exclusive  use  of  the  vault ;  and   Semble,  that  a 

fl)  Four  persons   had  been  interred  in  ((ir)  2  Marsh.  61.     G  Taunt.  350.     3  >I. 

'iiuif,  three  of  whom  were  neither  pa-  &  S.  407. 

toners  nor   inhabitants  of  either  of  the  (4)9  Geo,  2.  c.  3G. 

gi«^  (->)  8  D.  &  C.  288. 
13  -Add.  H. 
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afterwards,  without  the  leave  of  A.B.,  opened  the  vault,  and  buried  another 
person  there : — It  was  held,  that  no  action  could  be  maintained  against  him 
for  so  doing ;  for  that  if  the  vicar  had  power  to  grant  the  exclusive  use  of  a 
vault,  he  could  not  do  it  by  parol;  Mr  Justice  Bayley   observing,  **!  am 
extremely  sorry  that  an  individual  in  the  situation  of  the  defendant,  having 
received  a  pecuniary  compensation  for  the  grant  of  a  privilege  intended  to 
be  binding,  at  all  events  during  his  own  incumbency,  should  aliterwards 
keep  the  money,  and  recede  from  his  undertaking.     But  if  the  question  of 
law  be  with  him,  his  defence  to  this  action  must  prevaiL    It  seems  to  me 
that  the  objection  raised  is  valid.    The  declaration  states  in  substance,  that 
in  consideration  of  a  certain  sum  of  money,  the  defendant  agreed  that  the 
plaintiff  might  make  a  vault,  and  have  the  sole  and  exclusive  use  ofiL    It 
that  were  an  interest  in  land,  the  grant  could  not  be  binding,  under  thf 
statute  of  frauds,  unless  there  were  a  memorandum  in  writing,  signed  bj 
the  party  granting*     No  memorandum  was,  in  this  instance,  signed,  except 
the  receipt,  which  is  silent  as  to  the  exclusive  use  of  the  vault,  and  tbe 
action  is  brought  for  a  violation  of  the  plaintiff's  right  to  the  exclusive  w^ 
If  it  be  not  an  interest  in  land,  it  is  an  easement,  or  the  grant  of  an  inciM^ 
poreal  hereditament,  which  could  only  be  effectually  granted  by  deed;  and 
no  such  instrument  was  executed.     But  even   had  a  deed  been  executed,  I 
think   the   defendant  had  not  power  to  grant  any  privilege,  except  for 
the  particular  burial  then  about  to  take  place.     The  rector  has  the  freehoM 
of  the  church  for  public  purposes,  not  for  his  own  emolument;  tosupplf 
places  for  burial  from  time  to  time,  as  the  necessities  of  the  parish  requiftb 
and  not  to  grant  away  vaults,  which,  as  it  seems  to  me,  cannot  be  doncir 
unless  a  faculty  has  been  obtained.     Even  by  means  of  a  faculty,  a  pev 
can  only  be  granted  to  the  inhabitants  of  a  parish,  and  it  is,  for  the  BHMt 
part,  limited  to  a  house,  a  removal  from  which  destroys  the  right  to  tk 
pew.     Now,  I  cannot  find  any  good  reason  why  the  same  rules  should  not 
be  applicable  to  a  vault.     In   Com.  Dig.  Cemetcfy  (B.)  it  is  said,  *  Absi 
may  prescribe  that  he  is  tenant  of  an  ancient  messuage,  and  ought  to  kaie 
separate  burial  in  such  a  vault  within  the  church.     This  is  like  tbe  pit* 
cription  for  a  pew  in  Rogers  \,  Brooks,  {\)     In  the  latter  case  the  pit* 
scription  implies  a  faculty.     Why  then  should  it  not  in  the  former?    W 
objection  to  the  form  of  action  docs  not  appear  well  founded,  for  the  ligM 
claimed  is  not  to  the  soil  but  to  an  easement ;  but  for  the 
given,  I  am  of  opinion  that  a  nonsuit  must  be  entered." 

A  mandamus  will  not  be  granted  to  compel  a  rector  to  bury  the  coipll 
of  a  parishioner  in  a  vault,  or  in  any  particular  part  of  a  churchyard  ;tta| 
in  Exparte  Blackmore  (2),  Mr.  Justice  Littledale  observed,  **  The  deigf 
man  is  bound  by  law  to  bury  the  corpses  of  parishioners  in  the  churchyii^ 
but  he  is  not  bound  to  bury  in  any  particular  part  of  the  churchyard.  Hi 
and  the  churchwardens  exercise  a  discretion  on  that  subject ;  and  if  a 
is  asked  to  do  that  which  by  law  he  is  not  bound  to  do,  he  may  raMjj 
except  upon  certain  conditions." 


(I)  1  T.  R.  431.  n. 


{1)  1  B.  &  Ad.  1S2. 
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7.  Monuments  and  Tombstones.  Monuments 

AND  ToMB- 

iting  the  parties  in  whom  the  property  of  monuments  and  tomb-  atones. 

▼csted^  &c,  Lord  Coke  writes  (1),  "If  a  nobleman,  knight,  es-  i^'^°V?^**'« 
i_  .  J,   .  ,         .  ,  ,  I'  .  1  ...    freehold  of  the 

mined  in  a  church,  and  have  his  coat  armour  and  pennons  with  church  be  in 

,  and  such  other  ensigns  of  honour  as  belong  to  his  degree  or  the  parson,  he 

up  in  the  church,  or  if  a  gravestone  to  tomb  be  laid  or  made  &c  ^numentT* 

lament  of  him,  in  this  case,  albeit  the  freehold  of  the  church  be  &c. 

iKon,  and  that  these  be  annexed  to  the  freehold,  yet  cannot  the 

any  other  take  them  or  deface  them  (2),  but  he  is  subject  to  an 

the  heir  and  his  heirs,  in  the  honour  and  memory  of  whose  an- 

y  were  set  up."  But  Dr.  Watson  says  (3),  this  is  to  be  understood   Monuments 

lODumeuts  only  as  are  set  up  in  tlie  aisles  belonging  to  particular  ^^  "P  ^"  ^^^^^^ 

>r  if  set  up  in  any  other  part  of  the  church,  he  supposes  it  to  be  aisuTsuppowd* 

id  that  they  were  placed  there  with  the  incumbent's  consent.  (4)       to  bo  with  the 

er  a   fee  is  due  to  the  incumbent  for  erecting  a  gravestone  or  J.on^t*^"** 

it  in  the  churchyard,  has  been  questioned  by  some^  and  no  case  ^vhc.thcr  a  fee 

red  wherein  the  same  has  received  a  judicial  determination.     It  is  due  to  the 

be  an  argument  in  favour  of  the  incumbent,  that,  although  it  is  »"<^"7'^'*"^  *^' 

®  .  '-JO  erecting  a 

to  bury  the  dead,  yet  it  is  not  necessary  to  erect  monuments ;  gravestone  or 
the  soil  has  been  broken  for  interring  the  dead,  the  grass  will  "monument  in 
lin,  and   continue   beneficial   to  the   incumbent;   but  after  the  yirdhMbccn 
of  a  monument,  there  ceases  to  be  any  further  produce  of  the  questioned. 
U  place.     And,  if  the  incumbent^s  leave  is  necessary  for  the  erect- 
mument,  it  seems   that  he  may    prescribe    his  own    reasonable 
■  if  an  accustomed  fee  has  been  paid,  that  such  custom  ought  to 
ed.  (5) 

l^eneral  rule,  that  monuments  cannot  be  set  up  without  the  consent 
iinary.  (6) 
dm  V.  CakoH  (7),  where  the  office  of  the  judge  was  promoted.  Sir   Monuments 

loott  said,  "  As  to  buildings  of  height,  the  authority  is  reserved  to  ^'"g^t  to  be 

.     .  1  .  1.1  V.  ...       erected  by 

iry,  and  permission  ought  not  be  granted  witliout  his  authority  in  faculty  from 

ner  interposed.     The  proper  mode,  strictly  speaking,  is  to  apply  to  **>«  ordinary. 

ftfj  for  a  faculty,  who  calls  on  all  persons  having  a  right  to  show 

f  it  sliould  not  be  done,  and  hears  and  determines  on  the  force  of 

lions  that  may  be  made  against  it.     The  third  institute  leaves  the   The  ordinary 

large;  but  all  commentators  say  that  the  ordinary  is  to  judge  of  "  to  judge  of 
nience  of  allowing  tombs  or  monuments  to  be  erected,  and  tliat  if  ^nce  of  Illow- 
lout  his  consent,  he  has  sufficient  authority  to  di^crec  a  removal."  i"K  tombs  or 

think  there  is  a  difference  between  the  use  of  n  flat  stone  and  (^""""J^^^*  ^ 

L  18.  (b>  (3)  Clergyman's  Law.  398.                            Jj^"*''"  "  *°  <>«* 

«!piilehrum  quis   diruit,  ces^at  (4)   Vide  etiam    Maidman   v.  Afilpas,  1 

lod  vi  temen  aut  clam  agendum  Consist.  205.      Seager  v.  Bowle^  1  Add.  541. 

dcMatua  de  monumento  evulsa  Gihson*s  Codex,  452,  453.     1  Bum's  K,  U 

bit.       Idem    qucrit    ni    neque  272,  i?73.    1  Inst.  18.  (h).   Hopper  v.  Darit, 

fait  nequeadfixa  an  pars  monu-  I  Lee  (Sir  G.),  640.  Watson's  Clergyman's 

a  ait :   an  vero  maneat  in  bonis  Law,    398. 

'A  C^aos  ftcribit  sio  es^e  monu-  (5)  1  Burn's  E.  L.  272,  273. 

•Buariam ;  et  ideo  quod  vi  atit  (6)  Palmer  v.  Exeter  (Bithnp  of),  1  Str. 

iefo,  locum  fore.  If.  lib.  47.  tit.  576.      Cart  y.  Marsh,  ibid    1080. 

tefmlekro  violaio,  (7)  1  Consist.  14. 
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Monuments 
AND  Tomb- 
stones. 

It  is  to  the  care 
of  the  ordinary 
that  the  fabric 
of  the  church 
is  cuminitted. 

Hector's*  con- 
sent taken  for 
monuments  in 
t!)c  chancel. 


May  l>e  taken 
down  ifilie* 
gaily  erected. 


Appsai^ 


Refusal  of 
faculty  ground 
for  appeal  not 
fur  prohibition. 


A  custom  of 
churchwardens 
to  set  up  mo- 
numents in  a 
church  illegal. 

Churchwar(?ens 
may  be  sued. 


that  of  a  building  of  greater  height."     In  Maidman  v.  Malpas{V)j  aUo*  i 
is  laid  down  by  the  same  learned  judge,  that  *'  the  permission  of  the  ordi 
nary  is  necessary  before  any  monument  can  properly  be  erected.     It  is  t 
his  care  that  the  fabric  of  the  church  is  committed,  that  it  shall  not  be  in 
jured  or  deformed  by  the  caprice  of  individuals.     The  consent  of  the  in 
cumbent  is  taken  on  such  occasions,  and  especially  of  the  rector,  for  monii 
ments  in  the  chancel.     A  faculty  likewise  is  required,  though  it  is  fre 
quontly  omitted,  under  the  confidence   reposed   in  the   minister,  and  th 
Ecclesiastical  Court  is  not  eager  to  interpose ;  but  when  cases  are  broagh 
before  it,  it  is  necessary  to  inquire,  whether  the  thing  is  proper  to  be  done 
and  whether  the  consent  of  the  incumbent  has  been  obtained."   In  BeekiM 
{Clerk)  V.  Harding  (2),  it  was  said,  that  a  custom  for  the  churchwarden 
of  a  parish  to  set  up  monuments,  &c.,  in  a  church,  without  either  the  conseiil 
of  the  rector  or  ordinary  was  illegal.     In  Seager  v.  BowU{fi\  Dr.  Addams^ 
note  says,  <<  the  Court  may  be  taken  to  have  expressed  its  final  judgment,  that 
no  practice  can  absolutely  legali.se  the  erection  of  a  monument  without  a 
faculty.*'    It  is  observed,  too,  in  Maidman  v.  Malpas  (4),  that  a  monumeol^ 
once  erected,  cannot  be  taken  down,  without  the  consent  of  the  ordinaij. 
In  Hopper  y,  Davis  (5),  it  is  said,  the  ordinary  may  order  a  monument  to  be 
taken  down,  if  placed  inconveniently ;  but  the  Court  here  intimates,  tiMt 
the  inctimbenfs  consent  will  usually  satisfy  the  ordinary.     In  Skarpir, 
Hansard  (6),  the  Court  granted  a  faculty  to  lay  flat  upright  head-stoiMi» 
and  foot-stones,  inserting  a  clause  that  no  expense  should  fall  on  indi- 
viduals.    This  was  under  particular  circumstances.     The  plan  had  beoi 
adopted  by  the  unanimous  report  of  a  committee,  chosen  by  the  vestry,  aad 
was  opposed  only  by  one  individual,  who  failed  in  proving  that  it  wookiba 
accompanied  by  any  substantial  inconvenience. 

Although  in  cases  respecting  the  erection  of  monuments  the  ordioaiy  if 
the  proper  judge,  yet,  notwithstanding  his  allowance,  an  appeal  lies'totte 
metropolitan ;  because  the  power  of  the  ordinary  in  this  respect  mmt  ba 
exercised  according  to  a  prudent  and  legal  discretion,  which  the  superior 
has  a  right  to  look  into  and  correct.  (7)     ' 

«  Where  a  rector  was  cited  in  the  episcopal  consistorial  court  to  ibov 
cause  why  the  ordinary  should  not  grant  to  a  parishioner  a  faculty  kt 
stopping  up  a  window  in  a  church,  against  which  it  was  proposed  to  eieflt  ^ 
a  monument,  from  the  granting  of  which  the  rector  dissented ;  notvitb- 
standing  which  the  court  below  was  proceeding  to  grant  the  faculty  wib 
the  consent  of  the  ordinary,  it  was  held  to  be  no  ground  for  a  prohibition^  bit 
mere  matter  of  appeal,  if  the  rector's  reasons  for  dissenting  were  impn^edlT 
overruled.  (8) 

A  custom  for  the  churchwardens  of  a  parish  to  set  up  monuments^  ^ 
in  a  church,  without  either  the  consent  of  the  rector  or  ordinary,  is  Wkgil 
for  that  would,  in  effect,  be  entirely  to  secularize  the  church :  but  if  tbi 
custom  claimed  be  for  the  churchwardens  to  set  up  monuments  with  tbi 
loavc  of  the  ordinary  only,  the  case  may,  perhaps,  be  different.  (9) 

In  HuUchins  v.  Denziloe  (10),  it  was  held,  that  a  churchwarden  maybe 


(1)  1   Comist.  208. 

(2)  1  B    &  A.  .'508. 
(f?)  1  Add.  554. 

(4)  1  Consist.  205. 

(5)  1  Lee  (Sir  G.),  G40. 

(6)  3  Hagg.  335. 


(7)  Cart  V.  Manh,  2  Str.  108a 

(8)  Bulwer  v.  /foje,  3  East,  917. 

(9)  Beckwiik  (  aerK)  t.  Hardkif,  1  &ft 
A.  508. 

(10)  1  Consist  172. 
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md  in  the  Ecclesiastical  Court,  if,  without  obtaining  a  faculty,  he  gives  Monuments 
for  the  remoTal  of  a  monument  or  a  body.  ^^^  Tomb- 

•^  STONES. 

Trefpast  may  be  maintained  for  taking  away  a  tombstone  from  a  church- 


jird,  and  obliterating  an  mscription  made  upon  it,  at  the  suit  of  the  party  »^**^ey  remove 

11         ..  J      1  •  •     1      i.       •    ,  ,      /.    1        1         1  •  .     .       .       a  monument  or 

by  whom  it  was  erected,  although  the  freehold  of  the  churchyard  is  in  the  a  bodv  without 

pmoo;  as  the  right  to  a  tombstone  vests  in  the  person  who  erects  it,  or  in  a  faculty, 

tke  heirs  of  the  deceased  in  whose  memory  it  is  set  up  ;  thus  in  Spooner  v.  Rij^bt  to  a 

(1)  Chief  Justice  Best  observed,  **  There  is  no  doubt  that  some  *«>»"^^o"« 

1  may  be  maintained  for  the  injury  of  which  the  plaintiff  complains,  person  who 

Loid  Coke  says,  *  The  parson  in  such  a  case  is  subject  to  an  action  to  the  ®'^^  *^' 

bar  (2);*  but  this  passage  does  not  state  what  form  of  action  is  to  be  ^"^*^5"*.*^ 

mL        «nn  ..11  .loi  -    Chief  Justice 

The  observance  of  forms  is  indeed  matenal  for  the  purpose  of  Best  in  Sjtooner 
but  upon  consideration  we  are  all  of  opinion  that  the  form  which  ^  Brtu\^ter. 
M  been  chosen  in  the  present  instance  is  right.  There  are  many  au- 
kvities  which  show  that  the  heir  may  maintain  an  action  in  cases  of  this 
dad;  so  also  the  owner  of  a  pew  for  violations  of  the  right  to  enjoy  it  In 
paeni  thai  right  is  conferred  by  the  ordinary,  and  case  is  the  remedy  for 
laere  obstruction;  but  in  Dawtrie  v.  Dee  it  is  said,  if  the  pew  itself  which 
^  party  has  put  up,  be  broken,  trespass  lies.  That  case  has,  I  understand. 
Men  somewhere  doubted,  but  I  think  it  consistent  with  law  and  good  sense, 
■d  it  agrees  with  the  decisions  in  9  Edw.  4.  14.  8.  In  Moore,  178.,  Lady 
Gr^s  case  is  dted,  and  trespass  said  to  be  the  proper  form. 

'^In  a  case  like  the  present,  where  it  is  clear  some  action  is  maintainable, 
■e  instance  is  sufficient  to  decide  the  form.  As  to  the  cases  of  felony  the 
iltinctions  in  /avorem  viUb  are  exceedingly  nice,  but  even  in  those  cases  a 
i%ht  interval  between  severance  and  removal  will  make  the  thing  removed 
i  chattel.  The  defendant  here  subsequently  to  the  removal  of  the  stone, 
«»  cautioned  not  to  obliterate  the  inscription,  and  he  promised  to  abstain 
frnndoingso;  but  afterwards, saying  he  was  indeuinitied,  etfected  the  erasure 
Bsaplained  of.  It  has  been  urged  that  the  freehold  of  the  churchyard  is  in 
tteparson :  that  is  undoubtedly  true ;  but  even  be  has  no  right  to  remove  the 
lottbstones,  the  property  of  which  remains  in  the  persons  who  erected  them.'* 

htktqffiee  rf  the  Judge  promoted  by  Breeks  v,  Woolfrey  (3),  Sir  Herbert   Inscriptions 
Inacr  ^aid,  "  It  was  not  denied,  nay,  it  was  admitted,  that  if  the  inscrip-   "P""  ^omXm  or 
ins  were  of  the  character  attributed  to  them  in  the  citation,   [namely,    ifa  tomb&tono 
'contrary  to  the  articles,  canons,  and  constitutions^  or  to  the  doctrines  contain  an  im- 
■d  discipline  of  the  Church  of  England/]  no  person  had  a  right  to  erect  a  ^onicalTil^win- 
Inhrtooe  with  such  inscriptions,  impugning  the  doctrine  and  discipline  of  tion,  it  may  be 
ttt  Church  of  England^   and  that  a  person  so  offending   is  liable  to  be  removed, 
yw'itii/,  and  the  tombstone  to  be  removed.*'     But  it  was  held,  that  the 
Mnaing  inscription  :  •*  Spes  mea  Christus," — "  Pray  for  the  soul  of  J.Wool- 
Isy;"— "  It  is  a  holy  and  wholesome  thought  to  pray  for  the  dead,"  2  Mac. 
Ii.i6.;  ••J.  W.  obiit  5.  die  Jan.   1838,  set.  50;"  was  not  illegal,  as  by  no 
■Ha  or  authority  of  the  church  in  these  realms  hud  tlie  practice  of  pray- 
■|for  the  dead  been  expressly  prohibited.  (4^ 

(I)S  Bing.  IfM)      2  C.  &  P.  34.  (l./niuni  Domini,  in  (ionium  onitiunis  orate 

<»)  1  Inst.  18.  (b.)  pro  con>ervu  ve^tro,  ut  invcniut  misericor- 

(9)  I  Curt.  880.  (iiam  in  die  Domini,"  and  was  rvlied  upon 

{A)  Tbe  imeription  on  Bishop  Barrow's  by  the  jud^o  and  counsel  in  Brttk^  v.  Wool' 

•  in  the  cathedral  of  St.  Asaph  in  frey.     1  Curt  902. 


MX  is  an  follovi : — **  O  vos,  transeuntes  in 

r  3 


trow  IS. 


Rcpniring 

ttionirnienls. 


Di'&cing  mo- 
numentB  of 
gravestones. 


OunuvcnuQ 
Intciimixt* 

The  prctrcnt- 
iag  a  (lead  btnlj 
from  lK'iu|f  in- 
terred i%  ;iii  In- 
dictable olfcnee. 

So  Also  IS  the 

tirevenltnr;  a 
mtniAter  from 
pcrfonnliig  the 
burial  service. 


Tl*c  tiUnrnent 
of  the  body  of 
a  pvrwn  who 
has  died  a  vio- 
lent dcaih  be- 
fore the  coroner 
U  *eal  for^  is  a 
int»civttic«nor 


After  inonuiticnts  have  been  once  erected,  they  mfty  he  repufvil>  for  Ikm 
is  of  public  co[isequence»  wheti  their  importance  in  tricing  fiunilj  ifeaeeM^ 
he,  is  considered. 

It  ma}*  be  proper  to  apply  to  the  churchwardens  for  \etkwe  to  maitik 
repair*,  but  they  are  bound  to  grant  it  as  far  as  their  ftuthority  wxlnki 
and  by  refusing  fouy  incur  the  ceu5ure  of  the  Ecclesiastical  Court;  kt 
di'cency  and  propriety  require  that  monuments  should  not  remaio  b  Rilalf 
of  ruin  and  decay.  ( 1 ) 

The  defacing  of  monument**  is  punishable  at  common  lair,  for  Ik 
property  in  gravestone.^  winding-sheets,  coats^of-arms^  peniiatis»  or  otkr 
ensigns,  placed  or  hung  up  in  memory  of  the  dead,  remain*  ia  ibe  iip 
ecntors,  who  may  liave  actions  against  those  who  break,  deface,  or  em? 
them  away,  or  an  appeal  of  felony  (2):  bat  if  they  are  put  op  withntit  ik 
ordinary's  consent,  he  may  remove  them  (3),  but  the  defactog  of  Ik* 
without  the  ordinary's  consent  would  be  an  ecclesiastical  offence  <4);  ui 
according  to  Bishop  v.  Turner  (5)  the  churchwardena  may  bring  an  aetkt 
for  defacing  a  monument,  (6) 


8.  Obstructing  Interment. 

The  preventing  a  dead  body  from  being  interred  has  been  CfOuidiatim 
an  indictable  oHence.  Thus,  the  master  of  a  workhouse,  a  aorgiOfl*  V 
another  per^oui  were  imlicled  for  a  conspiracy  to  prevent  the  burial  of  I 
person  who  had  died  in  a  workhouse.  (7) 

An  indictment  will  lie  f)r  wilfully  olntructing  and  iniermptii^ld#' 
gyman  in  reiiding  the  bii rial  service,  ami  interring  a  corps*; ;  bntMCb* 
indicinjent  must  allege  that  the  person  obstructed  was  a  clefgywifM 
that  he  was  in  the  execution  of  his  office,  and  lawfully  burying  tlie  eofpvi 
and  it  must  also  show  how  the  party  was  obstructed,  as  by  setting  o«llk 
threat-^  and  menaees  used.  And  it  is  not  sufficient  to  allege  thai  t^  ft/tf 
did  unlawfully,  by  threats  and  menaces,  prevent  the  burial.  (8) 

There  is  one  ease  in  which  the  too  speedy  interment  of  a  demd  body  aif 
be  an  indictable  offence ;  namely,  where  it  is  the  body  of  a  peRfOO  »J»  fc* 
died  a  vicdent  death.  In  such  case,  accordint:  to  Chief  Juistice  HolL  "iJ^ 
coroner  need  not  go  at  officio  to  take  the  inquest,  but  ought  to  be  sml 
and  that  when  the  body  is  fresh;  and  to  bury  the  body  before,  or 
sending  for  the  coroner,  is  a  inisderaeanor."(9)  It  was  aL*o  laid  dnvi 
that  if  a  dead  body  in  prison,  or  other  place,  whereupon  an  inquflrt 
to  l>e  taken,  be  interred  or  suffered  to  lie  so  long  that  it  pntrefy 
the  coroner  has  viewed  it,  the  gaokr  or  township  shall  be  ainero6iL(l 


( I  )  Bardin  w.  CalcidU  1  Consist.  16, 

(2)  I  Inst,  18.  (b).  Fmncta  t.  Ley,  Cro, 
Jae.  367.     :i  Inst,  110.  202. 

(3)  Ptilmer  t.  Exeter  iBUkapof),  1  Str. 
576. 

(4)  miMm  V.  At  Math,  3  Phil.  89. 

(5)  Gmlb.  279. 

(6)  Steer*!  V.  U  by  Clifc  37.  1  Bum*s 
E.  L.  rJ71.  Spinmer  v.  BrewHer,  S  Bitig. 
ISfi.  9  Kd.  4,  H-  (a).  Degge'a'P.  C.  by 
El  Us.  *2\7, 

(7)  Ha  V.  Toieii^,  dt.  In  A»  v.  Limn,  3 
T.  It  7^4, 


(8)  J?<j-  ▼.  Chftnk  4  &  «E  C.  iC& 

&  R.  46t.      Vide  RtM  w,  tltm,  t  T 

(9)  /f«y.  Y.  Ckrk.  I  Mfc-  STI. 

Mod.  J  a 

(in>  Ibid. 

(Ilj  ruU  IliintU<nCrtm«%lf  C 
4fi8. 

For   the    p^*'*<^'dcot   of    aa 
agaimt  a  town«ht{t  fnr  a  nil 
burying  a  body  vithont  i 
ner,  vide  U  ChttV  Cr,  L.  ItSC 


Rkmoval  of  Bodies  a  ft £11  Intbrm^nt* 

^  TW  CBfesde  tbat  19  buried  belongs  to  no  one ;  but  i^  subject  to  ecclesi- 
G«ignuftEioe  if  abused  or  reniovod(l);  and  a  corpse  once  buried 
«MM  bi  takes  up  or  removed  withoul  license  from  tlit^  ordinary.  (2) 
Tlit  i%  In  be  buried  in  another  place,  or  tin*  like :  but  in  tlie  c<i.se  of  11 
fialnt  dfftu  tbe  coroner  nioy  take  up  the  body  for  hh  io^p^ctLon,  if  it  is 
nIeiTed  before  he  comest  to  iriew  it. 

Loml  Coke  (3)  »ay»  a  corpse  is  mdlius  in  bonis;  yet  taking  up  a  dead 
bodj,  iboiigb  for  the  purpose  of  diaaectioij,  k  an  indictable  offence  at  lavv> 
m  §»  met  highly  indecent,  and  coriira  honos  mores.  {\) 

At  the  Lent  assizefl  holdeo  at  Leicester,  11  &  12  Jac.  L,  a  cmo;  occurred, 
tlvt  oat  Hay  lies  had  du^  up  several  graves  in  tlie  night,  and  taken 
tht  windmi^'sheets  from  the  bodies;  and  it  was  resolved  by  the  jiistieet* 
II  Serjearitv'  Inn  that  the  property  of  the  sheets  remained   in  the  owner 


(d 


10.  Bum  At  Fees*. 


\Ji)  Htf^'t  turn.  V2  Co.   113, 
(•)  U  cwidlia  Oioii  prima. 
(T)  live   pon^titwtiu   Imbct   im   jjnrtej. 
If  ohitict,  nc  pro  nliiitiu  soicnimema 
»  migatur  ^<^unia       In  3»et-u[idii 
rv{iri»ti«t.  ut  «liqutd  etigatur 
'  pro  chrimtiot*,  tci  oktj  tancto. 
bi«  Si  q^iH  ^yicit  pci;nnni. 
\ua  ptvunm: — Sc,  solitn  sotvi  yd 
"eg jus  sacrimetiti. 
idtllV'rfltur.     i^Extra 

(lO)  ai^^NiM  /  —  Quit  rendi  non  debot* 

f&  f.  S.  }.  >  iiim  ^fmmritMr  pw  Ju.  ^  c.  ibi 

m^maihm,   «lc    aqmi  r.    oMcncic.    ubi  vp 

tma  tn  uttu  ^t  iu  fflotm  i|iKKl   in  locfo 

*a^  «l  put*,  €«elen«  v«I  etvuu^tpilo  pro 

nibd  etigi  d«bet ;  iinmo  titre  pro 

«9«Jtufs^  tit  natAt  ibi  Ber.  t-t  1i{>c 

ofllctum,    quando    clcricu^ 

i   ad  boc   U'ii«rtur;  &peu«  si 

nitione  bciu.'ficiit  dutjunodo 

tta  itt  «s  pttrto,  qui*  tunc   i»^'t  tamoiiia. 

JBiIMl  ^  H"  C    tiil«inirwf»u   ftfcundum  //at- 

Ai^  |re.  ••■.  ffofl*.     Dieit  tutneii  fffn,  Ji.  d.  e. 

^liBkdb.    tfood    toect    elcTici    «xi((cr(*    non 

fvaivt  aTiiftiit^  firo'  ^trpultura    hujusitiodi ; 

Idic-i  pi»»  cl  laudabile** 

elMrrvarv*       Et  Mdvcrte  w- 

itttMfitu.      in     r.     c.     quud 


Hk»oval  or 

Bmilt»  AFTEK 
iNTEHStrMT* 

A  cor|is«  once 
buritnl  cunriot 
by  rcinovciL 


Rpmorin'^ 
bi>djc^»  for  the 
purpo^besofdi)* 
section. 

Steal  tu^  grave 
clothes 


ti,  111  him  who  had  the  property  therein  when  tlie  dead  body  waB 
therewith)  for  the  dead  body  is  not  capable  of  it ;  and  that  the 
tlirreof  \h  felony.  (5) 


^^^  Ko  conadtuiioD  or  canon  fixed  any  fee  for  interment  or  for  the  office  of 
^HUhl;  and  the  eoni^titution  of  Langton  (6)  »ays  (7),  ^'  Firmiter  inhibeniu^, 
^"w^lquam  pro  aliqua  pecunia(S)  derjegetur(9)  scpultura(IO),  vel  bapti.s- 
tUi(Il),  vel  aliquod  saeranientuni  ecclesiasticum,  vel  eliam  matriinoniuia 
mtnbciidiim  impediatur.     Quoniam  si  (]uid  pta  devotioae  tidelium  con* 


Blual  Fxks. 


I'  -1 


petenft  consuetudiuem  acrvari  debcrut  ^ibt 
caveat.  Nam  si  petat  pro  term,  vel  ofBcio, 
HUCcumbcU  Dec  prodcrit  aibt  alli^gare  con- 
surtudinein.  ut  d,  t,  ahutemlit,  hi  uutcrti 
djcnt,  quod  \no  quolibet  miirtiio  cmisuevit 
Uintutn  donnfi  pre*byt<?ro  vel  cocle'^iir,  ob- 
tiDubitt  ut  m  c,  ad  ApogttMcutm.  Extra,  r, 
ft  vide  t/io.  huii^MiuiUiu  Hi,  7.  -.  §»  Ifrm 
qu/tritur.  Setl  qua?ro  iitJtujiiUI  piopt«?r  de- 
bituiti  defuncti,  |K)ssit  k'u  dclH'At  differrt 
fcpultura?  Dkit  Tanerr  quod  sic  in  Jw- 
ffiiit  tft  MC  hoc  olim  I'rat  KtatutuiD.  Extra, 
d*  apiHL  t.  ^mt/mute.  in  jmrte  dccisa.  Sid 
lit  dicit  Jo,  Af*.  hoc  tanquum  iniquitalcm 
cooiincns  fuit  sublatum  dt-  Icxtu,  Mors 
nauic|ue  omctin  solvit^  Jutk,  dr  nvp.  §. 
detwcrpi.  tiam  Ticet  in  vita  po^^Mt  dclntor  pro 
debito  tii€arci;turi  quandoquc't  ut  f^xira,  dg 
ntlu,  c  OdarduM.  Cadaver  tanicii  a  lalt 
vinvulo  cut  solutum  per  rationvm  prsdte- 
tani«  ut  HO.  Extra,  dc  ttjmStu.  e,  e^  parte, 
L  ad  yf,  per  T^/nrni  ti*  Ancho. 

(11)  BuyiUm%t:^—'^edt\mA^%  uciTdos  nolit 
aHqoctn  bnptizare  nisi  data  sibi  pccuuia  ? 
Die  ftet'undum  The  in  tummti^  artictilo  ^2, 
proiit  eum  rix.'i(At  Jo.  in  tumma  eoufes,  /. 
1.  t,  I.  q.  45  ,  quod  in  cttsu  ncci'i^itati* 
quilibct  poti^tt  baptifare'  Kt  quia  nyllo 
inmlu  e«t  piccandum  v  ideo  In  ln\\  cnsii  pe- 
riiult-  lialendum  i**.r,  ac  si  iioii  vsMit  Saierdos 
qui  bHpiiiartit:  uudc  tunc  qui  gcrit  curum 
pueri^  liciiv  pofv^^t  eum  baptixnrc,  vel  a  quo* 
cunifuc  alio  licitt;  faecrc  haptiiari  :  po»ct 
turncn  licitv  a  Saccrdotc-  aquam  ep34?ri'»  qua; 


Payment  of 
fees  If  not  ft 
conditiort  pre- 
ocdent  to  tlic 
right  of  iiitLr- 

Stat,  6k7 Gul. 
4.  e.85.  C.49. 

Ft*  where 
dccenscd  re- 
sided. 


hett^  no  «cr' 
irke  is  done,  no 
fee«  cati  bv  due. 
I'cvn  not  pay- 
able twici% 


tueturn  inerit(l)  erogan» 

loci  (2)  eeclesiU  jti^titiatn  ficrt,  sicut  in  generali   concilio  expmfivi   i 

statutum.     Absonuni  etiam  judicamus,  quod  de  caetero  pro  cbrisnydt*  , 

oleo  aliqutd  exigatur,  vel  erogetur,  ciim  totiej*  hoc  prohibitum 

Si  quis  vcro  contra  hoc  face  re  prspi^iunipserit,  ana(heniate  ftit  in 

Payment  of  fees  is  not  a  condition  precedent  to  the  right  of  toienmK 
because  burial  ought  not  to  be  s^old,  though  if  there  be  a  custom  lo  pif 
fee«,  they  may  be  recovered.  (3)  Customary  fees  have  beeu  i^eofokii 
by  slat.  10  Ann.  c.  1 L  ».  2L,  and  gtat.  3  Geo,  2.  c.  19,  a.  5*  (4) 

By  an  express  provision  of  stnt.  6  &  7  Gul.  4-.  c  86,  •.  i9  ,  wiuvltnr  (b 
on  burials  an  incumbent  was  entitled  to  demand  previouslj  to  the  i 
raent  of  that  statute,  he  may  »tiO  enforce* 

Dr,  Gibson (5)  i^ays,  *»a  fee  for  burial  belongs  to  the  mioUt^rof  the  j 
in  whieli  the  party  d*=ec!ised  heard  divine  service,  and  received  i 
wherejioever  the  corpse  be  buried*"  And  this,  he  observe*,  »*  *gre«aWt1« 
the  rule  of  the  canon  law  (6),  which  say*,  that  every  one,  after  the  manfwrof 
the  patriarchs,  shall  be  buripd  in  the  sepulchre  of  his  fathers;  neverthefcPb 
that  if  any  one  desires  to  be  buried  elsewhere,  the  sanic  shall  not  be  lui* 
dered,  provided  that  the  accustomed  fee  be  paid  to  the  miniiktcr  of  tk 
parish  where  ho  died,  or  at  least  a  third  part  of  what  shall  he  given  la  Ik 
place  where  he  j*hall  be  buried. 

But  it  fteems  that  where  no  service  is  done  no  fee  can  be  due,  (7) 

In  Topmll  ( Ciftk)  V.  Ferrers  (Sir  J,)  (8),  it  appeared,  that  Topsail  | 
others  libelled  in  the  Ecclesiastical  Court  against  Sir  John  Ferrers^  and  a 
that  "  there  was  a  custom  within  the  city  of  London,  aiid  especially  ^ 
the  parish  nf  St.  Hotolpirs,  that  if  any  person  die  within  that  parish, 
man  or  woman,  arid  be  carried  out  of  the  same  parish  and  buried  eli^ 
where,  that  there  ought  to  be  paid  to  the  parson  of  this  parisht  i 
she  be  buried  elsewhere,  in  the  chancel  so  much,  and  to  the  churcbwa 
so  much,  being  the  sums  that  they  alleged  were  by  custoni   payable  1 
them,   for  such  as  were  buried  in  their  own  chancel;  and  then 
that  the  wife  of  Sir  John  Ferrers  died  within  the  parish,  and  wii 
away  and  buried   in  the  chancel  of  another  church,  and  so  demand  < 
the  said  sum.     Whereupon   for  Sir  John   Ferrers  a  prohibition  was  prt|j 
and  upon  debate  it  was  granted,  for  this  custom  is  against  reason. 
that  is  no  parishioner,  but  may  pass  through  the  parish,  or  lie  Iq 
for  a  night,  should,  if  he   then  die,  be  forced  to  be  buried  there,  or  1 
as  if  he  were,  and  so  upon  the  matter  to  pay  twice  for  hi*  burial/* 

A  praclice  had  prevaded  during  the  incumbency  of  several  vieaf%1 
upon  the  burial  of  any  stranger  in  the  parish  of  Hendon  certain  feeatbo 
paidn,  of  which  the  vicar  took  one  moiety,  and  the  churchwardens  tkt  ( 


) 


e»t  purum  cletni'iitum  corporiile.  Stn  uuterti 
CHct  ndultus  qui  baptismum  dcsidi^raret,  rt 
immtneret  pericuhim  morris,  ncc  Sfteerdos 
vdlrt  curn  sioe  pretio  baptlxare,  debet,  si 
powit,  per  altum  tmptixart,  Q.uod  if  noit 
povwt  ad  alium  habere  recursum  nullomodo 
deberet  pro  bapttfmo  pretittm  dare,  «ed  po- 
flu*  abnquc  bapliiicni  ^uminisi  decedere.  Sup- 
plereluf  cnim  ei  ci  bftptivtuo  flamtnis  quod 
ev  vacmment^  deeaset.  £t  eid  hoe  feciuiil 
meta  per  Jo.  I.  7.  I»  e.  Bapti ztntdiM  et  ibi 
f»er  ArcAu  Lyndwood,  Prov.  Coiut*  Ang. 
«7R. 


(1)  llde  Oitle,  1^.  t»  mC 

(2)  rbid. 

(3)  JWmrf  ▼.  Ca^kanm,  WJkml 
(4>  Jbid.  539.  la  iHTtf.       Vid*fl 

(5)  Codex,  452, 

(6)  Extra.  1.3.  t.?8.  CL  J.  , 

(7)  Pailen  v,  CaH/rmm^  I   U»  (S»  ^1 
387*      Sfsrg  (Z^.Zf,)  v.  GtUU^  f^»^i 
i'J.  1»47,  poaC,«SO. 

(8)  HoU  I75, 


BURIAL.  217: 

tke  nse  of  the  poor.  The  fees  were  paid  to  the  sexton,  who  paid  over  the  Buaul  Fui. 
■oiettet  to  the  respective  parties.  A  new  vicar  refused  to  accede  to  this 
inangement ;  he  buried  several  strangers,  and  procured  the  sexton,  to  whom 
tke  feet  were  paid,  to  pay  over  the  entire  fees  to  himself:  and  it  was  held  that 
tke  churchwardens  might  recover  one  moiety  as  had  and  received  to  their 
Me.  Chief  Justice  Gibbs  observed,  *'  The  supposed  right  is^  to  a  fee  on 
biria] :  at  common  law  the  churchwardens  have  no  such  right  whatsoever ; 
itBity  exist  by  custom,  but  the  custom  must  be  immemorial  and  inva- 
riable." ( 1 )  And  by  usage  about  London  the  churchwardens  take  the  money 
forboryiog  in  the  church  or  churchyard,  and  the  parson  has  nothing  but  for 
buial  in  the  chancel.  (2) 

The  proportion  of  fees  due  for  the  burial  of  persons,  whether  to  the 
iMumbent  or  churchwardens,  whether  for  burying  in  or  out  of  the  parish, 
depends  upon  the  particular  usage  and  custom  of  each  parish  respectively. 
Bat  although  the  rule  of  the  canon  law  is,  that  in  case  of  denial  of  the  cus- 
tomary fee,  justice  is  tp  be  done  by  the  ordinary ;  yet  the  temporal  courts 
RKTve  to  themselves  the  right  of  determining,  first,  whether  there  is  such  a 
CMtom,  in  case  that  is  denied ;  and,  secondly,  whether  it  is  a  reasonable 
in  case  the  custom  itself  is  acknowledged.  (3) 


In  GiBftrt  V.  Buzzard  (4),  Sir  William  Scott  observed,  **  In  populous    Tables  of  fees 
parishes,  where  funerals  are  very  frequent,  the  expense  of  keeping  church-  ?***L?t*^* 
jiids  io  an  orderly  and  seemly  condition  is  not  small,  and  that  of  purchasing  ordiuary. 
Mw  ones,  when  the  old  ones  become  surcharged,  is  extremely  oppressive. 
To  antwer  such  charges^  both  certain  and  contingent^  it  surely  is  not  un- 
nasoaaUe  that  the  actual  use  should  contribute  when  it  is  called  for.    At 
tke  Mine  time,  the  parishes  are  not  left  to  carve  for  themselves  in  imposing 
tee  rates ;  they  are  all  submitted  to  the  examination  of  the  ordinary,  who 
.  cttfciies  his  judgment^  and  expresses  the  result  by  a  confirmation  of  their 
pioprieky,  in  terms  of  very  guarded  caution.    It  is,  perhaps,  not  easy  to  say 
vhere  the  authority  could  be  more  properly  lodged,  or  more  conveniently 
acfdsed.'*  .  •  **  I  shall  now  direct  the  parish  to  compose  a  table  of  fees  for 
tk  consideration  of  the  ordinary." 

.    hiSpiy  {D.  D.)  V.  «S^^  Marylebone  (t?ie  Directors  and  Guardians  of)  (5),  a   If  ubie  of  fVet 
HmI  for  subtraction  of  burial  fees  was  rejected,  the  fees  not  being  ancient  j^  "^^  ^£"- 
ctitoauuy  fees,  nor  having  been  **  settled  and  fixed''  by  the  vestrymen  of  they  cannot' b# 
tk  parish  under  its  local  act;  for  it  was  held  that,  as  the  vestrymen  Lad  enforced. 
lot  exercised  the  power  given  them  by  the  act  to  settle  and  fix  a  rate  of 
Vn  for  the  new  burial  ground  of  the  parish^  being  the  fees  in  question, 
Ikre  wett  no  fees  legally  existing  ;  although  the  act  went  on  to  declare  that 
tba  Testrymen  should  not  be  enabled  to  reduce  the  rate  of  fees  for  the  new 
krid  ground  below  that  for  buriab  in  the  (then)  present  cemeteries  of  the 
pirith. 

When  application  is  made  to  the  rector  for  leave  to  bury  in  the  church,   Paraon  can  in- 
tkparMm  giving  the  license  may  insist  on  his  own  price.  (6)  pi^foVbuSl 

Sir  Siuion  Degge  states  (7),  that  **  by  the  custom  of  England  every  pa-  In  the  church. 

(1)  IMkKOod  y.  mOiams,  6  Taunt.  277.  (4)  2  Consist.  355. 

»l.  (5)  2  Curt.  5. 

f         («)  Amm,  2  Show.  197.  (6)  Extter't  cage  (Dean  and  Chapter  of), 

\         (S)  Gibson's    C:odex,   4.';3.     Andrew  v,  1  Salk.  :V34, 

>tmmm,3.  Keb.  523.     Fminy.  Yorki^Dtan  (7)  Parson's  Counsellor,  by  Ellis,  216. 

arf  Cksfkr  of)^  2  ibid.  778. 
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B^Kut.  Pi«ft,    mhioticr  (except  such 


denied  chnstiaii  bund)  may  bell 


I 
I 


Fwi  <m  pauper 


nder  stat. 
SiGeo.  3.C.83, 
the  cxpenies  of 
pauper**!  func- 
rah  to  be  pAid 
b)r  p«.nsli 
where  setUed. 

Slat  7&8VicU 

Feet  for  ilic 
liuriid  of  piiij- 
pur<>  to  be  paiil 
out  of  the  poof 
ratet. 

which  the  £c* 
clewi^iiCiU 
Court  postiicssei 
to  recover 
buriul  fees. 

Judgment  uf 
Dft  Liiihing- 
ton^  In  Spry 
(D,D,)  f.  The 
Director 9  and 
(MHiirdiuM  ff 
Afciry/e&ant. 


persons  a 
in  any  common  part  of  the  churcfi  or  chancel^ 
the  parson  for  breaking  the  m\\^  which  for  the  roost  part  ta  3j*  4<i  b  11 
church,  and  61.  %d.  in  the  chancel,  and  thU  is  only  for  breaking  of  thai 
and  that  is  the  reason  that  in  some  places  the  churchwardens  hive 
for  breaking   up  the  church,  though   of  comman  right  ii  beloflgi  1 
par»on  ;  and  in  this  the  custom  must  be  observed/ 

No  fee  to  the  vicar  for  consent  to  interroeotA  in  the  chancel  is  df 
common    right ;    and  any  special    custom   to    such  effect   must   tia 
amount,  and  be  *<trictly  provf^l.(l) 

Mr.  Clive,  in  hi;*  edition  of  Steer  (2),  says,  "lam  not  aware 
instance  in  which  it  has  been  made  a  question,  either  in  the  spiriti 
common  law  courts,  whether  the  clergyman  is  entitled  to  the  usu 
upon  the  burial  of  a  pauper  who  leaves  no  property  whatever,  and 
interment  is  conducted,  and  the  ordinary  expenses  thereof  defrayed., 
parish/* 

Under  stat  22  Geo.  3,  c  83.  s,  38.  the  expenses  of  the    burial 
poor  person  found  dead   in  a  parish  to  which  he  did  not  belong,  arei 
paid  by  the  guardians  of  the  place  where  he  was  settled,  after  being  \ 
and  certified  by  a  justice. 

By  Stat  7  &  8  Vict.  c.  lOK  9.  31.  in  all  cases  of  burial 
directions  of  the  guardians  or  overseers  of  the  poor,  the  fee  or  fees 
by  the  cu&lont  of  the  place  in  which  the  burial  may  take  place*  or  aodfrt 
provisions  of  any  act  of  parltametit,  must  be  paid  out  of  the  poor  ntei»l 
the  burial  of  each  such  body»  to  the  person  or  persons,  by  such  i 
under  ^nch  act,  entitlf^d  to  receive  any  foe. 

The  authority  which  the  Ecclesiastical  Courts  possess  to  recover  bur 
receive!!  illustration  from  tlie  judgment  of  Dr.  Lushington  in  SpryiD*^ 
The  Directors  and  Guardians  of  Mary  felnme  (S),  inhere  that  learned  j 
observed,  **  So  far  as  I  can  discover,  from  the  cases,  and  the  auL 
Mr.  Justice  Blackstone (4)^  this  Courtis  allowed  to  enforce  payn 
ecclesiastical  dues^  that  i;^,  fee^  due  to  the  clergy  for  spiritual  duties^  1 
being  due  by  custom,  and  the  duty  being  actually  performed-  By 
fees  are  meant  such  fee?*  as  have  eiiftted  so  long,  that  the  origin 
traced  ;  it  need  not  be  shown  that  they  commenced  before  the  time  t 
memory  ;  it  is  sufficient  to  ^how  that  they  have  eaisted,  so  far  i 
discovered.  The  foundation  of  all  such  fees  is,  that  they  wef«  ( 
given  voluntarily.  Customary  burial  fees  of  ihis  nature,  therefore,  1 
sued  for  here,  at  least,  until  the  custom  has  been  denied,  and  pfohibili 
moved  (or  praj^ter  defectum  (rialionis ;  I  do  not  consider  that  the  CosH 
liound,  under  such  circumstances,  to  prohibit  itself.  The  whole  wt^ 
however,  is  not  without  difficulty;  for  it  is  admitted,  that  no  such 
been  brought  for  a  hundred  years,  last  past,  and  I  can  6od  I 
books  as  to  who  arc  liable  for  these  fee«,  whether  tlie 
rep reiken tali  ve  of  the  deceased,  or  any  one  else. 

**  Having  thus  endeavoured  to  ascertain  the  extent  of  jtj 
ceded  tothi^  Court,  I  am  next  to  enquire,  wbetlier  the  feea»  iaqi 
within  ttic  limits  which  the  courts  of  cummon  law  have  prescribed. 

**  The  first  consideration  i%  whether  these  fees  can   be   coa 


(1)  Rkk  w,  BM*hndt,  i  Hmgg,  173. 
<2>  P.  5«. 


(3)  2  Curt,  la 

(4)  3  Blsdu  Comb  89.  i 


*•  To  proceed  «tep  by  step ;  suppose  that  the  fees  sued  for  were  for  burial 
B  anciefit  burial  ground^  received  for  aboul  one  huridred  rears;  are 
mtieiil  customary  fees  with  hi  the  definition  appliiHl  to  then*  by  the 
of  Uw  ?  I  apprehend  not ;  for,  in  the  first  place^  they  are  not  even 
alleg^  to  be  immemonal  fees ;  and,  secondly,  tliey  are  alleged  to  have  been 
psid  out  of  the  poor-rates,  which  disproves  their  ancient  origin. 

**THen,  could  the  approval  of  the  existing  chancellor  bestow  on  these 
ff#»  a  legal  characteri  so  as  to  make  them  recoverable  here?  I  think  that 
liie  wholt;  of  the  authorities  show  that  no  such  power  exists,  —  I  mean,  a 
puwer  in  the  chancellor  of  a  diocese  to  create  new  fees  for  common  burial. 
How  far  such  authority  could  constitute  fees  in  cases  not  of  common 
Inmal,  is  a  quesfioD  I  am  not  called  upon  to  discuss:  all  I  say  is,  that  a 
eluncellor  cannot,  by  his  own  authority,  create  a  new  fee  for  common 
WtaL 

''  But  there  is  another  ground,  which,  if  I  rightly  nnder^tood  the  argu- 
iDrntof  one  of  the  learned  counsel,  was  much  insisted  upon  ;  it  is  said,  that 
tin  demand  resta  especially  on  the  acts  of  parliament.  Let  us  consider 
tet  thb  part  of  the  case  stands* 

"The  ground  in  question  appears  to  have  been  purchased  under  an  act, 
pBied  in  the  <l6th.  Geo.  3.,  since  repealed.  In  this  act  1  do  not  find  any- 
^Ing  wliieb  could  apply  to  the  question.  The  act  which  governs  this  case, 
*|ipwr»  lo  fne  (  for  I  do  not  pretend  to  be  conversant  w*ith  the  code  which 
fcnM  the  special  constitution  of  the  parish  of  St.  Marylebone)  to  be  the 
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"The  act  does  not,  directly  or  indirectly,  give  this  Court  jurisdiction  ;  it 
fai  aot  even  say  how  paymeiit  is  to  be  enforced.  This  Court  having 
JlMiction  only  over  ancient  and  customary  fees^  I  should  feel  great  diffi- 
osky  in  cictending  that  power  to  the  present  case.  I  observe,  also,  that  it 
•Ottld  not  be  without  some  embarrassment  that  I  should  come  to  the  con- 
»  dliioii,  who  is  the  person  entitled  to  receive  the  fees  ;  for,  by  the  words  of 
tketet.  a  minister  was  to  be  appointed,  specially,  to  perform  the  burial  ser- 
tiee.  Here  is  no  specification  of  the  person  who  is  to  take  the  fees,  except 
tht  they  are  due  and  payable  only  for  the  actual  performance  of  the  ser- 
ficf,  I  do  not  give  any  opinion  against  Dr.  Spry*a  right ;  I  only  say,  that 
\k  act  has  lefl  the  subject,  in  some  degree,  vague  and  doubtfuL 

"Fur  these  reasons,  I  am  under  the  necessity  of  dismissing  the  defendants 
faun  the  present  suit** 
Before  iiie  passing  of  stat.  51  Geo.  S*  c.  I5L  (a  local  act),  the  incumbent 
tfc  Marylebone  (which  was  a  lay  rector}^)  performed  the  duty  on  all 
in  the  parish,  and  received  the  surplice  fees  thereon,  as  part  of  the 
profitu  of  the  living.  That  act  empowered  the  vestry  of  the  parish  to 
ftotridr  an  additional  cemetery  for  the  parish,  and  erect  a  chapel  thereon  ; 
atd  empowered  the  lay  rector  to  appoint  a  hnnpncj  minialcr^  to  otficiate  in 
■tying  in  such  cemetery,  a  reader  to  per  form  divine  si  r\ice  and  preach  in 
tdutpel,  and  (if  it  should  seem  right  to  the  vestry)  another  ministj?r  to 
F /PFforAer  in  the  chapel  (such  reader  and  prmclter  to  receive  for  their 
such  sums  as  the  vestry  should  appoint);  but  it  provided  that 
in  the  act  should  k'^^cu  or  alter  the  title  of  the  lay  rector,  or  the 
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person  en vi tied  to  the  rectory  and  advow^oD,  to  the  ecdesiiiticml 
oblations,  and  obventious  belonging  thereto  ;  atid  fitat*  I  &  S  Geo*  4.  c2I« 
(for  building  four  district  churches  within  the  parish)  eomcted  tint  the 
parish  shoulil  remain  and  be  one  entire  and  undivided  parish  for  all  toMp 
a-stical  anil  civil  purpones  ;  and  the  plain  tit!'  wa«  sub^etjuently  appoiotid 
rector  of  the  parish.  Then  s^taL  6  Geo.  4s  c.  124  (whereby  the  fburdis- 
triets  were  made  district  rectories  for  certain  purpos^es)  empowered  tlw 
district  rectors  to  soleinnii»e  marriages  and  baptisms,  and  take  all  feet  for 
the  same;  but  provided  that  notliing  in  that  act  should  alter  or  affect tk 
law  respecting  burials  or  burial  fees  within  the  parish. 

llie  minister  appointed  to  the  cha/iel  built  under  stat«  51  Geo.  S.  c.  ill* 
performed  ail  the  burials  there,  and  received  the  burial  fees,  and  |iaid  tlieiB 
over  to  the  plaintiff^  until  they  were,  by  direction  of  the  vestry r  i^ocifdl 
and  retained  by  the  defendant,  against  whom  an  action  for  money  had  int 
received  was  brought  by  the  rector  to  recover  the  amount  of  iheni ;  md 
Lord  Abinger*  C-  B»,  was  of  opinion  that  the  plaintiff  was  entitled  to  tJtf 
ju<lgment  of  the  Court.     He  said  that  if  the  fees  had  b^en  **  mere  grt- 
tuities,  not  founded  on  a  custom,"  he  should  have  agreed  with  the  dffipd* 
ant's  counsel^  'Uiiat  there  would  be  no  right  in  any  party  to  maintaiA  u 
action  for  them  ;  *'  but  "  being  fees  stated  to  have  been  received  before  m4 
after  the  passing  of  the  act,  and  paid  for  all  burials  performed  witbio  tk  j 
parish/*  he  took  "  that  to  be  erjuivalent  to  an  allegation,  that  by  the  cmtaa  ] 
of  the  parish,  the  rector  or  minister  for  the  time  beings  whether  be  bitl 
the  character  of  the  vicar  or  the  rector,  was  entitled  to  all  fees  and  < 
astical  dues  for  burial  within  the  whole  limits  of  the  ]>aiish,  with  tbf  i 
ception  of  those  fees  that  were  expressly  taken  from  him  by  the  6lh  i 
of  the  statute  of  the  1  Sc  2  Geo.  4.  on  the  division  of  the  parish  mto « 
rectories.    Subject  to  that  exception,  the  Act  of  Parliament  re»ervci  lo  1 
all  the  ecclesiastical  dues,  of  burials  among  the  rest,  which  he  ^ 
to  before;  and  the  case  states,  that  before  this  Act  of  Parliament  j 
was  entitled  to  all.     ♦     •     ♦     Then  it  appears  that  some  person,  if  not  I 
rector,  has  buried  within  this  cemetery  ever  since  it  was  constructed,  anij 
has  paid  over  the  fees  to  the  plaintiff,  until  a  certain  portion  of  tbcM 
accumulated  in  the  hands  of  the  defendant,  who  refuses  to  aeeooai  kti 
them.     Surely  the  plaintiff  is /jriV/i a  /boe  entitled  to  them,  unleM  fOtatoMl 
be  show^n  wiio  has  a  better  title;  and  we  must  assume,  for  the  purpoie'^ 
maintttining  the  action,  that  the  fees  were  earned  by  somebody  who  aetJ 
under  his  authority.    The  cas^  states,  that  the  person  receiving  them  ilwij* 
accounted  for  them  to  the  rector,  until  witliin  the  last  year;  and  myopiniot 
is,  that  an  account  of  them  should  be  rendered  to  him  again*  anJcA  tk 
defendant  show  a  better  title  in  some  otiier  person.     By  these  Aeti  af  f^ 
Irament,  they  are  not  taken  out  of  the  hands  of  the  rector;  therefore  1| 
think  he  is  entitled  to  them,  and  that  the  judgment  of  the  Court  shoflMi 
be  entered  for  the  plaintiff  for  the  ^um  of  P25/.,"  the  amount  ctaia>«d  tf 
him,(l) 

In  Sprtj{D,D.)  v.  Gallop,  Exch.  April  21.  1847,  the  qaeflloo 
mitted  to  the  Court  was,  whether  the  plaintiff,  the  rector  of  Sf.  Mi^y'**! 
bone,  was  entitled  to  recover  by  action  in  one  of  the  au jw^ri or  court*  «i| 
common  law,  a  fee  of  1*.  6d.  for  each  of  the  burials  of  paupers  io  ^  \ 

(1 )  %y  iD.D.)  V.  Emptror,  6  M.  &  W.  63? 


BURIAL.  221 

nrjing'ground  of  Saint  John's  chapel,  (the  chapel  referred  to  in  Spry  Bueial  Fsn. 
B.D,)  ▼•  Emperor  (1),  against  the  defendant,  who  was  the  master  of  the   Spry{D,DA 
rorkhoase  of  the  parish,  and  who  was,  by  the  agreement  of  the  parties,  y.  Gattop. 
able  to  pay  the  fees  for  each  burial,  if  the  plaintiff  was  entitled  to  be  paid 
iMflu;  and  the  judgment  of  the  Court  was :  — 

**  We  think  he  is  not. 

''In  the  former  case,  in  which  the  right  to  these  burial  fees  was  in 
IMitioii  (2),  the  action  was  brought  for  money  had  and  received  against 
k  reeeiver,  to  whom  the  fees  then  in  question  had  been  paid.  And  this 
Doart,  on  the  argument  of  the  special  case,  thought  that  there  was  a  sufficient 
itatment  of  the  fact  of  fees  being  due  by  custom,  as  against  the  party 
rito  had  received  them,  and  considered  that  the  question  was,  not  whether 
k  lee  was  due  by  law  or  custom,  but  whether,  having  been  actually  re- 
lOfed,  it  should  be  paid  to  one  of  two  claimants  or  the  other.  The  present 
)«eition  is  very  different;  here  the  fee  has  never  been  received;  and  the 
[ibiotiff  must  prove  his  right  to  compel  the  defendant  to  pay  it. 

**  It  is  perfectly  well  settled  that  such  a  fee,  being  for  the  performance  of 
the  burial  service,  is  not  due  by  common  right,  and  can  be  legally  due  only 
by  iBBiemorial  custom  of  the  particular  parish,  or  by  the  provisions  of  some 
Act  of  Parliament  (3) 

**  Tht  special  case  does  not  state  the  existence  of  such  an  immemorial 
Mtom,  nor  are  we  by  consent  of  the  parties,  placed  in  the  situation  of  a 
juj,  and  required  to  draw  such  inferences  from  the  facts,  as  we  should 
tlunk  they  ought  to  have  drawn. 

"  There  is,  no  doubt,  very  strong  evidence  of  modern  user,  not  necessarily 
BOMTMlicted  by  the  transaction  which  occurred  in  1733,  from  which  user  it 
fe^t  be  inferred  by  a  jury  that  there  was  a  certain  immemorial  burial  fee 
payable  to  the  minister  of  the  old  parish  church ;  but  we  are  not  to  decide 
^M  that  evidence,  and  cannot  therefore  say  that  a  fee  is  due  by  custom  in 
kUt  ease  for  the  celebration  of  the  funeral  service  from  the  defendant,  or 
lajone. 

**  Tbe  question  whether  it  is  given  by  the  provisions  of  the  Act  of  Par- 
liiBent  for  the  building  of  the  new  church,  and  the  making  of  the  new 
enetery,  is  more  doubtful.  The  stat  51  Geo.  3.  c.  151.  s.  35.,  which  con- 
iiaiies  Dr.Hislop  as  the  minister,  and  preserves  to  the  Duke  of  Portland,  as 
Kelor,tbe  power  of  nominating  his  successor,  enacts  that  the  new  minister  shall 
^eall  the  rights  to  ecclesiastical  dues  and  profits  which  his  predecessors 
N>  bnt  gives  no  new  right.  It  is  questionable  whether  the  sections  49 
■•d  50^  which  direct  the  vestry  to  fix  the  amount  of  rates  and  fees  to  be 
pud  for  the  burying  in  the  new  church,  chapels,  and  burial  ground,  extend 
to  torplice  fees,  or  only  to  rates  and  fees  payable  to  the  vestry,  which  by 
Kct  71*  they  are  empowered  to  mortgage,  (and  they  could  only  have  a 
power  to  mortgage  such  rates  and  fees  as  belong  to  themselves).  The  sub- 
*^Dt  section,  the  50th,  which  forbids  the  lowering  of  the  rates  below  those 
of  the  old  cemeteries,  was  in  order  to  prevent  competition,  for  if  the  rates 
tt  the  new  cemetery  were  lowered,  a  smaller  number  of  bodies  would  be 
hiried  in  the  old  vaults  and  burial-ground,  and  thus  the  existing  fees  to 
^minister,  clerk,  &c.,  for  burials  there,  would  be  reduced. 

0)ifitfc,S19.  {S)  Andrewt   v.  Cawlhome,   \ViUes,  536. 

(t)  Sfirf(D,D,)  ▼.  Emperor,  6  M.  &  W.        Extier's  ease  {Dean  of),  1  Sdk.  334. 
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"  The  concluding  part  of  the  50th  section  is  somewhat  obttcyrv, 

**  It  fteems  to  us  to  mean  to  resen^e  to  the  minister  and  all  such  M 
Ihcn  mtiiiledt  the  fees  before  payable  for  burying  in  the  old  cemetene* 
may  be  all  the  fees  payable  in  the  parish,  but  it  girt4  no  new  fee. 

"If,  liowever,  the  vestry  had  the  power,  it  la  clear  they  have  not  exerc 
it  by  fixing  the  amotitit  to  be  paid  io  the  rector  from  the  person  liable  la 
iL  They  have  stateil  the  rates  and  fees  due  to  themselves,  and  tb«n  id 
without  di4>»tinguisliiitg  how  much  b  to  be  paid  to  each,  one  entire  tum 
the  '  rector,  clerk/  8ce.,  probably  in  order  to  intimate  that  the  amount 
to  be  paid  to  themselves,  subsequently  to  be  paid  over  by  them  to 
*  rector,  clerk,  sexton/  &c, ;  but  no  certain  ascertained  sum  is  direciedb 
be  paid  to  the  rector, 

**"  If,  then,  the  right  to  a  certain  fee  had  been  g^iven  to  the  minister; 
this  fitatuto,  such  fee  to  be  settled  by  the  vestry « the  statute  has  ooi  bt 
carried  into  effect. 

*^  It  remains  for  us  to  ob^rve  that,  supposing  an  immemonal  custom 
pay  u  fixed  fee  for  burial,  as  a  surplire  fee,  which  is  essential  to  nialu» 
legal,  liad  been  established,  the  proper  remedy  against  the  p4irty  biblt 
pay  It,  for  nonpayment,  seeras  to  be  in  the  Spiritual  Court.  (I)     It  i% 
that  if  the  defendant  should  be  liable  for  it,  and  the  custom  was  disput«<4 
prohibition  would  be  granted  if  applied  for»  not  propter  defectum  ju) 
diction  is,  but  triationi.'^(2),  the  Spiritual  Court  not  being  eompeteni  to 
a  eui^tom,  as  they  used  to  e^ftablish  one  after  an  user  of  forty  yiiis 
less(S);  whereas,  the  common  law  requires  it  to  have  been  from 
legal  memory  ;  but  still,  when  established  by  I  rial  at  common  law, 
sultation  would  be  awarded,  and  the  Spiritual  Court  %vou1d  proceed 
would   if  the  eustoui  were  not  denied  at  alL     In  recent  time«v  the  Spil 
Court,  in  order  to  avoid  a  prohibition,  and  endeavouring  to  oonformlft 
rules  of  the  common  law,  in  the  first  instance  inquires  into  the  tmmemoi 
of  the  custom,  and  this  explains  the  judgment  of  Dr.  Lushington  in  tht 
of  *2  Curteis,  5m   in  which  he  treats  it  as  a  nec*^«iary  part  of   the 
whether  the  burial  fee  has  existed  beyond  time  of  legal  memory, 

•*  This  observation  does  not  apply  to  the  case  where  the  fee  has 
to  some  one,  and   tlie  minister  seeks  to  recover  from  the  fifceivtr,  for 
Spiritual  Court  has  no  jurisdiction  in  that  case,  and  it  most  neecsnrily 
the  subject  of  a  common  law  suit.** 

An  action  for  money  had   and  received  is  not  maintainable  to  ttto'^ 
^um  of  money  paid  to  a  churchwarden  for  burial  dues,  and  paid 
him  to  the  treasurer  of  the  trustees  of  a  chapel  previous  to  the 
ment  of  the  action,  (i) 


(I)  ErtitrU  cau  {Dean  af\  I  Sdk.  334. 
(S;  ibid. 


(9)  Aitdrrvi  v«  SymmMt  3  K«ktj 
(4)  HanfuU  T.  HoMOUf,  8  Tsi 
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CANON  LAW. 


n^  tmd  partfy  domutic  —  Tht  old  aeeustomed  canons  reeoguUed  0t  part  of  tko 
lam — Domuiie  canon§ — Canont  of  IGOS—Ecehtiattical  eanouM  not  bindinp  om 
r,  wUkomt  the  consent  of  the  laity —  ffhen  eecksiastieal  eanotu  bind  the  clergy. 


1  law  (1)  is  partly  foreign  and  partly  domestic.  CanooUw 

gn  canon  law  b  a  body  of  ecclesiastical  law,  relative  to  such  ^^^Zj^f^ 
he  Roman  church  either  has,  or  pretends  to  have,  the  proper  domartic. 
over.  This  is  compiled  from  the  opinions  of  the  ancient  Latin 
decrees  of  general  councils,  and  the  decretal  epistles  and  bulls  of 
«,  all  which  lay  in  the  same  disorder  and  confusion  as  the  Ro- 
w,  till,  about  the  year  1151,  one  Gratian,  an  Italian  monk,  in 
Justinian's  Pandects,  reduced  the  ecclesiastical  constitutions  also 
lethod,  in  three  books,  which  he  entitled  Concordia  Discordant 


clenastical  or  canon  lav  is 
•ed,  1,  in  the  Decree ;  2,  in 
The  Decree  has  three 
,  (1 )  distinctions ;  (2)  causes ; 
concerning  consecration.  The 
>  ftre  in  three  parts  ;  namely, 
Decretals  in  five  books ;  (2) 
cretal ;  (3)  the  Clementine 
llie  Extravagants  of  John 
9ther  later  Popes,  vere  added 
(titutions  to  the  rest 
1  of  quoting  the  Roman  canon 
wni  —  *•  The  Decree,  as  pre- 
V  consists  of  three  parts ;  of 
St  contains  101  distinctions, 
ion     being    subdivided    into 

1  dUt,  c.  3.  Lex,  or  1  </. 
It  distinction,  and  third  canon, 
h  the  word  lex.     The  second 

Decree  contains  thirty-six 
nusse  comprehending  several 
each  question  several  canons : 
.  c.  2.  Cavtant,  is  chu^  the 
n  the  ninth,  and  canon  the 
ling  with  caveant.  The  third 
icree  contains  five  distinctions, 
aa  the  first  part,  with  the  ad- 
words  de  consecratione ;  thus, 
ast  2.  can.  Quia  corpus,  or 
rpus  35.  dist,  2.  d.  Consecr., 
and  distinction,  and  the  thirty- 
*  the  treatise  de  Con$ecratione, 
b^ins  with  quia  corpus. 
als  are  in  three  parts ;  of  which 
sins  Gregory's  Decretals  in 
•ch  book  being  divided  into 
ich  title  into  chapters :  and 
1  by  the  name  of  the  title,  and 
of  the  chapter,  with  the  addi- 
ord  extra,  or  the  capital  letter 
.  Extra  de  Usuris ;  is  the  third 
e  title  in  Gregory's  Decretals, 


which  is  inscribed  de  Usuris ;  which  title, 
by  looking  into  the  index,  is  found  to  be 
the  1 9th  of  the  5th  book.  Thus,  also  c. 
cum  contingat  36  X.  de  Offic.  et  Pat,  Jud. 
Del,  is  the  36th  chapter,  beginning  with 
cum  contingat,  of  the  title,  in  Gregory*! 
Decrettils,  which  is  inscribed,  de  Officio  et 
Potestate  Judicis  Delegati  j  and  which,  by 
consulting  the  index,  we  find  is  the  29th 
title  of  the  1st  book.  The  sixth  Decretal, 
and  the  Clementine  Constitutions,  eaeh 
consisting  of  five  books,  are  quoted  in  the 
same  manner  as  Gregory's  Decretals  ;  only, 
instead  of  Extra,  or  X.,  there  is  subjoined 
in  sexto,  or  in  6.  and  in  Clementinis,  or  in 
Oem.,  according  as  either  part  is  referred 
to  :  thus,  c.  Si  gratiose  5.  de  Rescript,  in. 6, 
is  the  5th  chapter,  beginning  with  si  gra^ 
Hose,  of  the  title  de  Heseripti^,  in  the  6th 
Decretal ;  the  title  so  inscribed  being  the 
3d  of  the  1st  book  :  and  Clem,  1.  de  Sent, 
et  lie  Judic.  (or  de  Sent,  et  JR.  J,  ut  cabm" 
niis  in  Clem.),  (or  c.  vt  ccUumniis,  1.  de 
Sent,  et  R.  J.  in  Clem.),  is  the  1st  cliapter 
of  the  Clementine  Constitutions,  under  the 
title  de  Sententia  et  He  Judicatd ;  which 
chapter  begins  with  ut  calumniis,  and  be- 
longs to  the  1 1th  title  of  the  2d  book. 

The  Extravagants  of  John  XXII.  are 
contained  in  one  book,  divided  into  fourteen 
titles :  thus,  Extravag.  ad  Conditorem  Joh, 
22.  de  V.  S.  means  the  chapter  beginning 
with  ad  conditorem,  of  the  Extravagants  of 
John  XXII.;  title,  de  Verborum  Significa^ 
tionibus.  Lastly,  the  Extravagants  of  later 
Popes  are  called  Communes ;  being  distri- 
buted in  five  books,  and  these  again  into 
titles  and  chapters:  thus,  Extravag,  Ccm- 
mun.  c.  Salvaior.  de  Pnebend,  is  the  chapter, 
beginning  with  sahator,  among  the  Extra' 
vagant  Communes ;  title,  de  Pretbendis,  Vid^ 
etiam  Steohens'  Ecclesiastical  Statutes  558. 


224 


CANON  LAW. 


Canon  Law. 


Tlie  old  accus- 
tomed canons 
recognised  as 
part  of  the 
common  law. 


Hum  Canonum^  but  which  are  generally  kntown  by  the  name  of  Decrehm 
Gratiani.  These  reached  as  low  as  the  time  of  Pope  Alexander  III.  The 
subsequent  papal  decrees,  to  the  pontificate  of  Gregory  IX.,  were  publishec 
in  much  the  same  method,  under  the  auspices  of  that  pope,  about  the  yeti 
1230,  in  five  books,  entitled  Decretalia  Gregorii  Nonu  A  sixth  book  wai 
added  by  Boniface  VIII.,  about  the  year  1298,  which  is  called  Sexim 
Decretalium. 

The  Clementine  constitutions,  or  decrees  of  Clement  V.,  were  in  like  man- 
ner authenticated  in  1317  by  his  successor  John  XXII,  who  also  published 
twenty  constitutions  of  hb  own,  called  the  Extravagantes  Joannis^  all  which 
in  some  measure  relate  to  the  novels  of  the  civil  law.  To  these  have  been 
since  added  some  decrees  of  later  popes,  in  five  books,  called  ExlravagwUet 
Communes  :  and  all  these  together,  Gratian's  Decree,  Gregory's  Decretals^ 
the  Sixth  Decretal,  the  Clementine  Constitutions,  and  the  Extravagants  of 
John  and  his  successors,  form  the  corpus  juris  canonicty  or  body  of  the 
Roman  canon  law. 

This  foreign  canon  law  was  recognised  as  binding  in  England  by  virtue 
of  its  own  authority  till  the  time  of  the  Reformation,  and  from  that  tine 
has  remained  binding  from  consent,  usage,  and  custom. 

Such  of  the  old  and  accustomed  canons  that  had  become,  as  it  were,  a  put 
of  the  common  law,  received  a  statutable  recognition  by  the  preamble  of 
Stat.  25  Hen.  8.  c.  21.,  which,  according  to  the  opinion  of  Lord  Hardwieke^ 
in  MiddUton  v.  Croft  (I),  is  the  foundation  of  the  ecclesiastical  powefi 
and  the  principle  upon  which  the  canons  are  binding  on  the  laity,  and  upon 
which  the  common  law  courts  notice  them  as  the  ecclesiastical  law  of  tlui 
kingdom.  (2)  Stat.  25  Hen.  8.  c.  21.  having  expressly  recognised  thattbe 
foreign  canon  laws  had  become  part  of  the  law  of  England  by  long  luage 
and  custom,  and  the  Church  of  England  having  in  many  cases,  both  of 
voluntary  and  contentious  jurisdiction,  no  other  rule  by  which  to  proceedi 
there  was  no  restriction  in  admitting  and  practising  the  rules  to  be  fooad 
there,  save  these  two,  that  they  were  adapted  to  the  constitution  of 
the  church,  and  so  were  proper  rules ;  and  not  contradicted  by  the  Itffi 
of  the  land,  and  so  were  legal  rules;  which  last  was  the  condition  of 
their  being  received  and  practised  here,  as  well  before  the  Reformation  u 
since.  Thus  the  canon  for  the  legitimation  of  children  born  before  mtf- 
riage  (3),  which  was  openly  rejected,  as  contrary  to  the  laws  of  England  (4)b 
together  with  the  reckoning  of  the  six  months'  lapse  by  weeks,  and  tbe 
allowance  of  four  months  only  to  a  lay  patron  (5)  neither  of  which  could 


(1)  Str.  1060.     2  Atk.  650. 

(2)  Com.  Dig.  Canon  (C).  Godolphin*s 
Ilepertoriiim,  585.  St.  David's  {Bi$hop  of) 
y.  Lncy,  Carth.  485.  Stohe  ▼.  SyktM,  Latch, 
191.  2  Inst,  658.  12  Co.  72.  Cory  v. 
Pepper,  2  Lev.  222. 

(3)  This  hccame  the  rule  of  the  church 
by  tlie  decrees  of  Pope  Alexander  IIL 
(anno  1160),  Conquestus  est  nobis  H.  quod 
cikm  quandam  mulierem  in  uxorem  acce- 
perit,  R,  patruus  mulieris  ipsam  exhsre- 
dare  conatur,  eo  quud  ante  Dispensationem 
matris  sus  nata  fuerit,  licdt  postei  pater 
mulieris  praefatxe  matrem  ipsius  acceperit  in 
uxorem.  Ideoque  mandamus,  quateniks  si 
\est  its,  earn  legitiraam  indicetis :  pranlicto 


R.  inbibentes,  ne  dict«  muKeribkocci* 
sione,  super  hsrediute  patemi  moleititfi 
inferat,  vel  gravamen,  Si  autem  contrt  hoe 
▼enire  prsKumpserit,  euro  sereritate  £fld^ 
siastica  percellatis.    Extra.  L  4.  1. 17.  e.  1* 

(4 )  Stat.  20  H.  3.  c.  9. 

(5)  The  caiion  law,  respecting  lifM^ 
made  a  distinction  between  lay  patrow  ni 
clergy  patrons,  appointing  lour  moothiii 
the  case  of  the  first,  and  six  in  tfaecMiet 
the  latter.  Verikra  licet  patronut  hi—  ; 
ad  prassentandum  tempua  habeat  qutdri* 
mestre  duntaxat:  Ecclesta  tamen,  vd  ■•- 
nasterium,  cui  fiu;ta  est  k  laieo  jniiipft" 
tronatiis  collatio,  tempos  habet  semeHiti 
£t  omnino  quantikm    ad  pnesentatiowa 


eiisl  in  England,  against  the  contrary  usages  of  reckoning  b^^  ca-   Cakoh  Law. 
months,  and  allowing  tlic  full  »ix  months  to  tlie  laity  as  well  as       ^ 
(1)     And  our  own  canonist,  John   de   Athon,  in  hb  Commentary 
Wfm  ike  Constitution  of  Otho,   fie  HabUu    Ckrif^^rum^    on    the    words 
appU  €knuii^  states  that  the  general  council^  which  was  the  rule  of  that 
eooititation»  had    not  been   received,  and  therefore   seemed   not   to   be 
Wil^ :  **  hs£c  constitution  vel  concilium,  nun(]uam  acceptahatur  a  huI)- 
dkiitD  b«c  parte:  igitur  non  videtur  arctare."     And,  on  the  constitution  of 
OlboboQ,  concerning  the  delegation  of  causes  to  dignified  persons  and  no 
9lbfi%  according  to  the  foreign  canons,  he  saySj  *'  Sed  quicquid  hie  stat- 
utiutf  hmc    tamen    constitntio  k  subditis    non    est   acceptata;    unde  non 
■rctare;  maiLinie,  cum»  de  Jure  conimuni,  quiltbet  hujusniodi  ordi- 
ifl  causarum  cognitionibus   committere  valeat  vices  suas ;"  i,  e,  to 
them  to  what  hands  they  pleased. 
Lord  Hale  likewl:«e  lays  down  the  same  principles  when  he  states,  that 
'^•D  the  strength  that  eitlier  the  papal  or  imperial  laws  have  obtained  in  thi^ 
Utfiomf  is  only  because  they  have  been  received  and  admitted,  either  by  tlie 
MSMiitof  Parliament,  and  $o  are  part  of  the  statute  laws  of  tlie  kingdom,  or 
•liiliy  tmmemonal  usage  and  custom  in  some  particular  cases  and  courts, 
tod  na  otherwise  ;  and  therefore,  so  far  as  such  laws  are  received  and  al* 
l^tfd  of  berc,  so  far  they  obtain,  and  no  farther ;  and  the  authority  and  force 
tfciy  kite  here  is  not  founded  on,  or  derived  from  themselves,  for  so  they  bind 
iOWve  with  us  than  our  laws  bind  in  Rome  or  Italy.     But  their  authority 
1  iffeoDJad  merely  on  their  being  admitted  and  received  by  us,  which  alone 
^Bks  them  their  authoritative  essence,  and  qualifies  their  obligation."  (2) 
1^"  A*,  therefore,  in  all  cases  where  no  rule  was  provided  by  our  domestic 
Uvf,  the  body  of  the  canon  law  was  received  by  the  church  for  a  rule ;  so 
lloi  va*  tio  objection  against  their  receiving  it  in  any  instance  whatever, 
ulcM  il  appeared,  in  that  particular  instance,  to  be  foreign  to  our  consti- 
tmkm^  or  contrnrj  to  our  laws.  (5) 


*  canoijs  arc  thos<?  which  have  been  made  from  time  to  time  by   Dotncstic 
■Jrilailiilkiil  authority,  within  this   realm,   whether  before   or   since  the  '*^"""'*- 
Aion ;  and  are  a  Itind  of  national  canon  law,  composed  of  legatine 
fincial  constitutions,  and  adapteil  only  to  the  exigencies  of  this  church 
kiogdom.     The  legatine  constitutions  were  ecclesiastical  laws,  enacted 
I  M^oai  synods,  held  under  the  Card i naif*  Otlio  and  Othobon,  legates 
Pope  Ctregory  IX*  and   Pope  Clement  IV.,  in   the  reign   of  King 
III*,   about  the   years   P220  and   12G8.      The   provincial   constt- 
l(i)  are   principally  the   decrees  of  provincial   synods,   held   under 
I  srehbisihops  of  Canterbury',  from  Stephen  Langtun,  in  the  reign  of 


■OB  at  p^tronuft  lajcu«,  «vd  ut  pn- 
ilwt  <teiftia4ticm  f cputori.    G  tks 

I  tfw  body  of  the  mnoii  lav,  Ljnd* 
"  CdmL    An|r.  2^5.)  fidivc-nt 

r  Jivtritic,  upou  the  word  dtpoleatttr, 
wm%    mcniiutn    u\    puLronato 
i  iftAtuor  tnca^iuui,   ubi  la  reus 
But  u  tUc  Council  of  La< 
i  nu  kuch  distltti^tiooi  Mxd  the 


cominon  l&w  of  Englemd  knowi  it  not,  but 
gives  eccle«<i optica]  and  temponil  persons 
an  equal  titio  to  preseot  st  auy  time  within 
the  %i%  months,  the  cdnon  Law  does  not 
prcvaiL 

(1 )  Gibson's  Codci,  769.     2  Inat  36 L 

(2)  Hist,    Coin-    Law,  27.     Fide  ^  1  mi. 
65*-'.  65H, 

( 'I)  HvaM  V.  Askwithy  JotiCR  (  Sir  W. ).  I6a 
(4)  Vide  Lyodwood,  Prov.  Const  Aug, 


C^iruit  Law. 


C^ficms  of 
1603. 


Henry  IIL^  to  Heory  Chicheley,  in  the  reign  of  Henry' 
ftUo  by  the  provijicc  of  York,  in  the  reign  of  Henry  VI.  (I) 

Under  this  head  of  canon  law  are  to  be  reckoned  the  consliti] 
canons  made  in  tlie  convocation  of  the  province  of  Canterbury  tJ 
IGOSi  and  rati^ed  by  the  king  for  hitnaelfi  his  heirs^  and  sucecflMM 
regard  to  tfie  authority  of  the»e  canons,  it  has  been  aaid  that,  tl 
canons  of  1640  have  been  questioned,  no  doubt  ever  exinted  bb  U 
160S.  (2) 

Before  the  Reform  at  ion,  euch  canons  and  constitutions  a9  wen 
provincial  synods  received  their  last  confirmation  from  the  mel 
who  also  had  full  power  to  publish  and  promulge  them.  And 
was  provided  by  stat  25  Hen.  8.  c.  19.  (S),  that  no  constltutioiw 
thenceforth  enacted,  or  promulged^  without  the  king's  royal  t 
licence  ;  yet  that  statute  did  not  alter  the  ecclesiastical  legislator 
respects,  but^  on  the  contrary,  recognised  the  legal  and  ancient  as 
the  church  in  that  point.     Although,  therefore,  this  statute  ban 


(1)  AmCNQg  ihe  British  councils  (iic- 
eording  to  Bishop  Pride«u%*s  SyEiopsis  of 
CouDcilsy  ediL  5,),  th«r  following  are  the 
most  inn|>oitant^  viz.  at  Winchester,  in 
King  Edgar^s  ttrat%  under  DuiistJiti  *  at 
Oifordr  by  Stqihi>n  Langton,  arctibishop 
of  Canterbury ;  at  Clareadon,  under  King 
llertry  the  Second  ;  the  council  under 
Kiog  Edward  the  Sixth,  in  which  the  Ihirtr* 
mine  articles  of  the  English  confeMion  wcro 
eoiicl Hided  and  conlimied  ;  the  synod  un^ 
der  the  same  king,  from  which  we  receive 
the  prewnt  English  liturgy,  compo*o>d  by 
seven  biihopi  and  (bur  doctors, and  confirwied 
by  the  public  consent  of  the  church,  which 
(aa  also  the  tbirty-niiie  article),  Queen 
Elixabetbt  King  Jamev  and  King  Charles^ 
ratiHed,  and  commended  lo  posterity  ;  at 
London,  a  synod,  in  which  141  canons  or 
consLttutiona,  relating  to  the  pious  and 
peaceable  government  of  the  church,  pre- 
aented  to  King  James  by  the  synod,  and 
coDtirmed  by  his  regal  authority;  and  at 
Ferth»  in  Scotland,  where  were  articlea 
concerning  administering  the  sacrament  to 
the  sick,  private  baptism  where  necessity 
re(|uire«,  confirmation,  admitting  festivals, 
kneeling  at  the  receiving  the  sacrament,  and 
an  allowance  of  vcnemhle  cu&toms.  The 
ancient  canons  of  the  church  and  provincial 
constitutions  of  England  were,  according 
to  Lyndwood  (who,  being  dean  of  the 
Arche«,  compiled  and  cuplained  the  same  in 
the  time  of  Henry  the  Sasth),  mad«  ia 
tlie  following  order  or  method,  and  under 
the  following  archbishops  of  C^uiterbury, 
vi«.  the  canons  or  con<itituuonK :  1.  Of 
Stephen  Langton,  cardinal,  archhiKhop  of 
Canterbury,  in  the  council  at  Oiford,  in 
the  year  of  our  Lord  1222,  who  d'uitin- 
gtitah«d  the  Bible  into  chapters.  2.  Uf 
Oiho,  cardinal,  the  Pope'«  legate,  a.  n. 
t23f^t  on  whose  conatitutiuns  John  dc 
i^thon.  one  of  the  canons  of  LincolUt  com- 
n%ente(l  or  glossed.  3.  Of  Bonilacc,  arch. 
l»i»l*oji  of  Canterbury,  a.ti.    1300.      4.   Of 


Othobon,  cardinal  of  St.  Adri 
gate  of  the  apostolteal  chatty 
conatilutioiu  John  de  AtboQ  Uk 
aematlicd.  His  cooooa  were  ib 
don.  a.D.  ises.  5.  Of  JolM 
oichbii^ap,  at  a  synod  held  at  M 
1219,  6*  Of  the  some  arch  biabai 
held  at  Loro^Kth,  a.o.  12SL  T 
Wtncheliey,  archbishop  «f  Cinl 
1305.  8.  Of  Walter  Etynold, 
of  Canterbury t  at  a  sjnod  bald 
A.]>.  1322,  These  coiMtitlllMi 
books  are  ascribed  t»  9mm  M 
erroneoualy ;  for  ihdr  dttle  it  a; 
Walter  Keynold  (accordtogUl 
cle),  died  a.n.  13S7,  and  vae  p 
Simon  Mepham.  9,  Of  Stsaa 
archbishop  of  Canterbury,  x^n. 
Of  John  Stratford,  wchhirtigp^ 
11.  Of  Simon  l^epc  mliWhai 
13.  Of  Simon  Sw&urf,  apdi 
1378.  13.  OfThomoaAruBdeU, 
at  a  irnod  or  council  held  it  C 
1406.'  H.  Of  Ueory  Qiid 
bishop,  AD.  1415.  15.  Of £d 
bishop  of  Canterbury.  16L  i 
orehbiiliop  of  Conterberj. 

Lyndwood  doca  not  allydelo 
the  canons  or  eocMtiliilioa*  «l 
two,  tn  cofuequtnce  of  their  i 
but  he  says  It  is  cker  thai  S 
mediately  suceeeded  Stepbea 
and    that     Edmnnd    ftucceedoC 

then  it  voa  moat  pnftbably  Riehi 
abed,  who  wsi  archbikUop  of 
A.  n.  1229.  And  St,  EAmntd 
of  Oiford,  who  was  arcbbiiliep 
bury,  A.II.  1234.  Holy.  Iliit. 
terhury.     Codotphin^s    Rcpcftoi 

(3)  Si,  Damd'$  iBitko^^ 
Salk.  134. 

(3)  Revised  and  eonSnMi  I 
llin.  B.  c.  15.,  slat.  a5  Heft 
Stat.  1  Elic  e.  L,  and  itot  3  A 
«,  IL 
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Bce  of  the  legblative  power  of  the  churchy  yet  we  should  not  Cakon  Law. 
nd  the  authority  of  canons  and  constitutions  upon  it  solely,  as  some  of 
books  of  common  law  do ;  since  the  ancient  ecclesiastical  power  was 
;  thereby  extinguished,  or  laid  aside,  but  only  subjected  to  greater  re- 
liats  than  it  had  been  before.     The  same  observation  may  be  made 
peeling  the  authority  of  provincial  constitutions  made  before  the  Re- 
nation  ;  for  although  it  was  provided  by  stat  25  Hen.  8.  c  19^  that  such 
lOBii  eonstitations,  ordinances,  and  synodals  provincial,  being  then  already 
ifB,  as  were  not  eontrariant  or  repugnant  to  the  laws,  statutes,  and 
iomm  of  this  realm,  nor  to  the  damage  or  hurt  of  the  king's  prerogative 
^  should  still  be  used  and  executed,  as  they  were  afore  the  making 
Ihaft  aety  till  such  time  as  they  should  be  viewed,  searched,  or  otherwise 
lend,  and  determined,  by  the  two  and  thirty  persons  to  be  appointed  by 
i  king  for  the  purpose;  yet  they  did  not  lose  their  ecclesiastical  nature 
I  obligation»  but  would  have  remained  good  laws,  under  the  limitations 
ve  mentioned,  though  that  proviso  had  not  been  made. 
Fhe  canons  and  constitutions  that  have  been  made  since  that  statute 
joy  Hieir  force  and  authority  under  the  same  limitations ;  and  upon  this 
i  it  is  every  where  held  in  the  books  of  common  law,  that  no 
t  destroy  or  weaken  any  custom  that  was  in  being  when  such  canon 
»  On  the  other  hand,"  observes  Dr.  Gibson  (1 ),  <<it  is  held,  that  when 
iHitterof  the  canon  is  merely  ecclesiastical,  and  not  contrary  to  the  prerogap 
•  voyalf  nor  to  the  statutes  and  customs  of  the  realm,  such  canon  is,  pro- 
rly,|iarCof  thelawof  theland.''  So,  in  Bird  y.Sfnith(2)9  the  Court  resolved, 
hit  the  canons  of  the  church,  made  by  the  convocation  and  king,  bind  in 
Men  eedesiastical,  as  much  as  an  act  of  Parliament"  And  Chief  Justice 
■glHUi  said,  in  Hiii  v.  Good(S\  '^  A  lawful  canon  is  the  law  of  the  king- 
■b  as  wen  as  an  act  of  Parliament ;  and  whatever  is  the  law  of  the  king- 
■pis  as  much  the  law  as  any  thing  else  that  is  so ;  for  what  is  law  does 
i  muapere  magU  ami  minus.'*     And  in   Chrove  v.  Elliot  (Z>.  D.)  (4), 
isas  in  En^and  are  the  laws  which  bind  and  govern  in  ecclesiastical  affairs. 
Bat  the  doctrines  respecting  the  binding  authority  of  canons  without  the  Ecclesiastical 
eat  of  the  laity  have  been  very  justiy  repudiated  in  Middkton  v.  «anons  not 
^  (5X  where,  as  to  the  general  power  of  the  convocation  to  make  laws,  iaity!°without* 
th  the  royal  assent  and  approbation,  it  was  decided,  that,  not  having  been  the  consent  of 
iied  by  Parliament,  they  do  not,  propria  vigore,  bind  the  laity,  for  "  No  *****  ***^^* 
w  kas  can  be  made  to  bind  the  whole  people  of  this  land,  but  by  the  king 
Ih  the  advice  and  consent  of  both  Houses  of  Parliament,  and  by  their 
bed  authority.     Neither  the  king  alone,  nor  the  king  with  the  concurrence 
SBj  particular  number  or  order  of  men,  have  this  high  power."    Neither  When  eccle- 
B  eedesiastical  canons  bind  the  laity  in  re  ecclesiasiicd;  but  it  seems  to  "optical , 
tiBvmally  admitted,  that  all  the  clergy  acre  bound  by  the  canons,  though  Se  dergy.^ 
alfsd  by  the  king  only.  (6) 

0)  QhmaH  Codex,  Introd.  xxyiIL  (5)  3  Atk.  65a     Str.  1056. 

0)  Mnr  (Sr  F.),  783.  (6)  More  ▼.  Man,  S  Atk.  158.    MaHhewt 

€l)V«gh.  327.  ▼.  BunUtt,  2  Solk.   673.     Si.  DavittM  (Bu 

(*)«  V«tr.  44.  shop  of)  V.  Ltwy,  1  Salk,  1 34.    Cartb.  485. 
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T%e  ohjeets  for  which  Cateehisinp  was  insHHOed — Camm  59.     Dqpimim^  nf  Ab  I 
of  Common  Prayer —  Judgmtni  of  Sir  Herbert  Jttmer  Fmtl  m  SamderM  y.  Hmd, 


The  objects  for 
which  catechis- 
ing was  insti- 
tuted. 


Canon  59. 
Ministers  to 
catechise  e?ery 
Sunday. 


Catechising  (1)  was  instituted  for  three  reasons: — First»  for  the  b- 
structing  youth  in  the  common  articles  of  religion  and  the  Christian  batk; 
secondly,  that  they  might  be  able  to  give  an  answer,  in  making  a  profeiMi 
of  their  faith ;  and  thirdly,  that  they  might  make  a  promise,  and  give  son 
surety  of  the  observance  of  that  faith ;  and  since  a  person  of  adult  ige 
proprium  habet  peccatumj  and  may  of  himself  answer  for  himsd^  tk 
foregoing  three  things  are  required  of  him.  But  as  to  an  infant  guilty  of  ao 
actual  sin,  and  who  cannot  in  his  own  person  be  said  to  believe,  these  thiee 
things  are  required  from  him  by  hb  substitute  or  vicar^  who  answen  fv 
him  touching  his  profession  and  observance  of  the  faith ;  for  it  was  tk 
custom  that  the  catechumens  or  catechised  should  before  receiving  baptin 
repeat  the  creed,  and  at  every  article  the  priest  asked  them,  Wkdker  Aof 
believed  ?  to  which  they  answered.  Yes,  I  believe :  wherefore,  when  tkf 
said,  they  believed  the  remission  of  sins,  Novatian  abolished  that  artiekb 
and  the  confession  of  faith,  which  the  catechised  repeated.  (2) 

By  the  59th  canon,  "  Every  parson,  vicar,  or  curate,  upon  eveiy  Sondqr 
and  holyday,  before  evening  prayer,  shall,for  half  an  hour  or  moTe,eiiiiiM 
and  instruct  (3)  the  youth  and  ignorant  persons  of  his  parish  in  the  T« 


(1)  Catechism  is  derived  from  the  verb 
KwruX^^  which  has  the  same  signification 
as  the  English  word ;  and  he  is  in  Greek, 
properly  said  ican)X'<*'>  ^^^  ^l^*  ^^  *°y 
thing  which  he  would  teach  us,  by  way  of 
imttmetum. 

(2)  Ayliffe's  Parergon  Juris,  145. 

(3)  Examine  and  inetruct :  —  In  the  He- 
fbnmatio  Legwm  there  is  an  excellent  rule 
upon  this  head: — Pomeridiani  temporie  horam 
primam  Minieter  explicando  Cateehismo 
tribmatf  vel  aUqmd  eo  ampHue^  ti  videbitur, — 
Cateehitmum  pertraeiet  Del  ip$e  Parochut^  tW 
ejus  VicariuSt  el  magnam  in  eo  diligentiam 
adhiheat ;  summam  enim  vtiliiatem  el  prtB' 
ttantem  UMum  habet  in  Ecdesid  Dei  frequent 
inculcatio  Cateehismi ;  quern  non  eolkm  d 
puerit  ediecit  ud  etiam  ab  addeecentibui 
attendi  volumus,  ut  in  summd  rdipionit 
crudiantur,  et  puerorum  piam  as*iduitatem 
tud  pratentid  cohonestent.  De  Div.  Off*,  c. 
9.     Gibson's  Codex,  374,  375. 

The  Bishop  of  Exeter  at  his  triennial 
visitation  in  1 845  made  the  following  obser- 
vations as  to  the  importance  of  inculcating 
the  doctrines  of  the  Church  Catechism :  — 

**  You  must  take  care  that  in  your  schools 
the  catechism  shall  be  not  only  constantly, 
but  intelliffrnify,  taught.  Ordinarily,  no 
surer  way  of  eflfccting  this  can  be  devised, 


^ 


than  to  connect  them  with  the  Ni^omI  ^ 
ciety,  and  to  place  them  under  tfaa  f/nltm 
tion  of  its  rules.  This,  indeed,  is  b«t  Ml 
step;  the  more  important  and  mondifr 
cult  is,  to  find  and  to  retain  a  pnp«B» 
ter ;  one  who  is,  on  principle,  a  tbuul— <i 
and  will,  on  principle,  teach  in  due  wAth 
di  nation  to  his  pastor.  .  •  . 

*'I  cannot  conclude  what  I  hcfat»af 
on  schools,  without  adding,  that  very  taUt 
ordinary  indeed  must  be  thait  ' '  ^' 
of  adverse  circumstances  (I  canneC  i 

to  myself  oay ),  which  can  justify  a 

clergyman  in  having  to  do  with  a  iebo4l| 
which  the  Book  of  Common  VimjmmAMi 
Church  Catechism  are  not  regular,  MMi^ ' 


'  In  saying  this  of  the  Chuiefa 


sary,  and  main  parts  of  the  matter 
I  say  no  more  than  the  ehurcb  tap, 


you  yourselves  say,  as  often  as  yon 
ter  the  holy   sacrament  of   beptinas  iff: 
you  then  tell  the  godfiuhers  and  guilinutklil ! 
that  they  are  to  *  take  care  thatT  the  MstT' 
baptized  •  child  be  brought  to  the  babOT*^ 
hi'  confirmed  so  soon  as  he  can  say  tiM  CM 
the  Lord's  Prayer,  and  the' Ten  ConuM 
mcnts,   and   be  further   instructed  in  i 
Church   Catechism  set  forth  for  tbalpL. 
pose.* 
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neote,  the  Articles  of  the  Belief,  and  in  the  Lord's  Prayer ;  and  Catechism. 

sntly  hear,  instruct,  and  teach  them  the  Catechism  set  forth  in  the  

ommon  Prayer.  And  all  fathers,  mothers,  masters,  and  mistresses 
5  their  children,  servants,  and  apprentices,  which  have  not  learned 
ism,  to  come  to  the  church  at  the  time  appointed,  obediently  to 
to  be  ordered  by  the  minister  until  they  have  learned  the  same. 
ly  minister  neglect  his  duty  herein,  let  him  be  sharply  reproved 
fint  complaint,  and  true  notice  thereof  given  to  the  bishop  or 
r  the  place.  If,  after  submitting  himself,  he  shall  willingly  offend 
ain,  let  him  be  suspended.  If  so  the  third  time,  there  being 
that  be  will  be  therein  reformed,  then  excommunicated,  and  so 
ii  he  will  be  reformed.  And  likewise  if  any  of  the  said  fathers, 
nasters,  or  mistresses,  children,  servants,  or  apprentices,  shall 
Ir  duties,  as  the  one  sort  in  not  causing  them(l)  to  come,  and  the 
efusing  to  learn  as  aforesaid,  let  them  be  suspended  by  their 
(if  they  be  not  children),  and  if  they  so  persist  by  the  space  of  a 
u  let  them  be  excommunicated." 

the  rubric,  ''the  curate  of  every  parish  shall  diligently,  upon 
id  holy  days,  after  the  second  lesson  at  evening  prayer,  openly  in 
instruct  and  examine  so  many  children  of  his  parish  sent  unto 
shall  think  convenient,  in  some  part  of  this  catechism. 
all  fathers,  mothers,  masters  and  dames,  shall  cause  their 
rvants,  and  apprentices,  (which  have  not  learned  their  catechism,) 
the  church  at  the  time  appointed,  and  obediently  to  hear  and  be 
the  curate,  until  such  time  as  they  have  learned  all  that  is  here 
or  them  to  learn." 

ieri  V.  Head  (2)9  which  was  a  proceeding  by  articles  against  the  Dxfeaving  or 
Henry  Erskine  Head,  rector  of  the  rectory  and  parish  church  JI**  ^^^^  ®' 


Featkii. 


m  this,  acquainUnce  with  the  thej  only  tend  to  confuse  and  perplex  those 

bj  the  churches  law,  an  indis-  who  have  to  learn  ;  or,  at  best,  to  multiply 

lition  of   confirmation ;    and  most    mischievously  the    things    that  are 

or  the  desire  of  confirmation  learned  by  rote.** 

A  actually  be  had,  is  a  neccs-  ( 1 )  In  not  causing  them :  —  In  the  canons 

I  of  admission  to  the  Lord's  of  1571,  a  certain  time  was  appointed,  for 

the  receiving  of  the    Lord*s  returning  the  names  of  such  parents  and 

nerally  necessary  to  salvation.*  masters,  as  did  not  send  their  children  and 

!Oiifiect  yourselves  with  schools  servants :    Quivis  rector  ccclesin,  vicarius, 

catechism  is  not  taught,  is  to  aut   parochus,    quotannis   ante   vicesimum 

believe,  either  that  the  quati-  diem  a  paschate,  cxhibcbit  episcopo,  ejusve 

oiuig  christian  for  receiving  a  cancellario,    aut    commissario,   nomina  et 

lich  is  necessary  to  his  salva-  cognomina  parochianorum  suorum,  —  qui, 

m  essential  part  of  christian  parentcs  aut  domini,  liberos  aut  famulos 

that  the  church  hath  erred  suos  ad  audiendum  discend(imque  eundora 

have  solemnly  declared  that  ilium    catechismmn  constitutis  temporibus 

id  eonsent  to  her)  in  holding  ad  ecclcsiam  mittcrc  contempserint     And 

if  the  sacrament,  and  in  mak-  further  to  enforce  this,  it  was  one  of  the 

urcoiait  of  those  who  are  ad-  articles,  which  was  exhibited  in  order  to  be 

admitted  by  authority,  that  he,  whose  child, 

!r  part  of  this  alternative  be  at  ten  years  old  and  upward,  was  not  able 

rrtd  by  any  minister  who  is  to  say  the  cctecbUm,  should  pay  ten  shiU 

vowB?  lings  to  the  pour's  box.     The  like  |>enalty 

lit  mc  to  offer  one  brief  prac-  to  be  inflicted  upon  masters  and  mistresses, 

D.    Do  not  put  into  the  hands  who  had  servants  of  fourteen  years  and  up- 

I  any  '  catechisms  broken  into  wards,  that  could  not  say  the  catechism  by 

k*     Such  things  may  be  use-  heart, 

ote  who  have  to  explain,  but  (2)  :)  Curt.  570. 
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lif  Fcnlton,  in  Ihe  county  of  Devon*  in  the  dioceifi  of  Exiet£r>  uM  ii 
the  province  of  Canterbury,  and  iras  commenced  in  the  Court  of 
Arches,  in  virtue  of  letters  of  request  from  the  Bishop  of  Exeter,  wbidi 
had  been  presented  under  staL  3  &  4  Vie*  c,  8i>^  the  Court,  on  tkm 
letters  being  presented  and  accepted,  issued  a  decree  calling  oo  Mr.  Held 
to  answer  to  certain  articles*  heads,  positions,  or  intcrrogatorifii  to 
be  aitniinistered  to  him  touching  and  concerning  his  soul's  hettt^,  al 
the  lawful  correction  and  reformation  of  his  manners  and  exeesses;  and 
more  especially  for  having  offended  against  the  laws,  statutes^  am^^ 
tions,  and  canons  ecclesiastical  of  the  realm,  by  having  written  and  |db> 
lished,  or  caused  to  be  published,  in  a  certain  newspaper  called  **T1» 
Western  Times,"  a  letter,  entitled  '*  A  View  of  the  Duplicity  of  the  ] 
System  of  Episcopal  Ministration,  in  a  Letter  addressed  to  the 
ofFeniton,  Devon,  occasioned  by  the  Bishop  of  Exeter's  Circular  on  CoiP^ 
firmation,  by  Henry  Erskine  Head,  A,>I.,  Rector  of  Feniton*  Deroo;*  ii 
which  letter  it  was  openly  ailirmed  and  maintained^  that  the  cateehlmaii 
the  order  of  confirmation,  in  the  Book  of  Common  Prayer, 
erroneous  and  strange  doctrine ;  and  wherein  are  also  openly  aifintierfl 
maintained  other  positions  in  derogation  and  depraving  of  the  smd  Book  i 
Common  Prayer,  contrary  to  the  said  laws,  statutes,  constitutiofMi 
canons  ecclesiastical  of  the  realm,  and  against  the  peace  and  imitf  vi  i 
church :  and  the  letter  upon  which  these  articles  were  founded  < 
inter  aiia^  the  following  passages : — 

*'  The  only  plea  which  can  shield  our  prelates  from  the  charge  of  i 
tentional  duplicity  is,  that  they  really  are  not  aware  of  the  unscriptsr 
and  mischievousncss  of  those  dogmaa  with  which  they  incumber  \ 
and  us*     Ignorance  of  Scripture  is  that  which  is  to  be  attributed  to  1 
lordships  on  a  principle  of  mere  chanty.     Hence  their  unreadiness  la  J 
that  which  they  promise  to  be  ready  to  do ;   hence  their  unwi1liogD4ai  I 
reform,   or  (at  least  so  far  as  their  own   ministrations  are   concerned)  1 
rectify  or  avoid  the  serious  error  which  the  confirmation  service  conta 
Hence  their  reckless,   ruthless,  and  inconsistent  recommendations  to 
public  and  to  the  clergy,  of  doctrine  which  is  erroneous,  strange,  wad  i 
trary  to  God's  word.     The  episcopal  circular,  which  I  have  now  \ 
a  clear  specimen  of  a  system  of  duplicity,  by  which  their  tord^hipi,  i 
bishops^  have  long  been  deceived,  and  are  now  perhaps  more  extensv^ 
than  ever  deceiving  the  public. 

**  As  refomiatioB  in  this  respect  is  not  hopeless,  and  as  I  also  i 
by  my  ordination  vows,  as  a  minister  of  the  Church  of  Englani^  to  I 
and  drive  away  all  erroneous  doctrine,  I  do  hereby  decline  and  rcfiuf  I 
give  any  countenance  whatever  to  the  office  of  confirmation  aa  if  is  j 
us4<l  by  their  lordships,  the  bishops;  and,  instead  of  rt^contmeiiAi|^  j 
comjdiance  with  the  episcopal  circular,  the  perusal  and  repeniial  flf  I 
service  to  the  young  persons  of  this  parish,  I  warn  them  all,  young  and  < 
and  middle  aged,  to  beware,  in  the  name  of  God,  of  the  ernatc 
strange  doctrine  which  it  contains. 

''  It  will  be  said,  that  for  this  I  deserve  to  be  turned  out  of  Ihe  i 
Are  all  clergymen,  then,  to  be  turned  out  of  the  ministry  who  daaiaili 
certain  jwintsi  in  the  Prayer  Book  ?     In  this  case  every  body  will  be  Ii 
out  of  the  ministry,  and  then  nobody  will  remain  in  the  mlnisUj,    Shovl 
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the  works  of  any  churchman  within  the  last  four  centuries,  and  I  will  Catichum. 

dertake  to  convict  him  of  inconsistency  with  the  Prayer  Book.  It  is  a 
fadi  thai  there  is  no  bishop  or  clergyman  in  England,  in  Ireland,  or  in  the 
cokmieSy  who  does  not  sin  against  the  Prayer  Book  in  one  point  or  another. 
It  it  also  a  (act  that  the  Prayer  Book  sins  against  itself;  some  parts  of  it  are 
at  varimnoe  with  other  parts ;  the  fourth,  sixth,  eighth,  and  thirty-sixth 
I  are  repugnant  to  the  first  and  third  ordination  vows.  Some  of  the 
in  the  catechism,  confirmation,  and  baptismal  services  are  utterly 
t  with  the  doctrines  contained  in  the  eleventh,  twelfth,  thirteenth, 
ad  sercDteenth  articles." 

Sir  Herbert  Jenner  Fust^  in  giving  judgment,  stated,  <<  It  b  no  part  of  Judgment  of 
Ike  province  of  this  Court  to  determine,  whether  the  Book  of  Common  ^*'  Herbert 
Alfcr  does  contain  erroneous  doctrine ;  it  is  sufficient  for  this  Court  that  it  \^  Sanden  ▼. 
b  the  book  which  is  to  be  used  by  the  clergy  as  prescribed  by  the  law  of  -^^^dL 
Ae  knd.    The  question  is,  are  the  words  used  in  Mr.  Head's  letter  deroga- 
loiy  and  in  defiunation  of  that  book?"  ....  Caudrey's  ca8e{\)  <<is  a 
dinet  and  poaitive  recognition  of  the  power  of  the  Ecclesiastical  Court  to 
I  by  ecclesiastical  censures,  or  by  deprivation,  any  person  offending 
;  the  unity  of  the  church.    There  is,  as  has  been  shown,'  in  the  act  of 
KBiihfthj  a  direct  recognition  or  preservation  of  the  power  of  the  Ecclesi- 
artiol  Court;  and  by  the  subsequent  act  of  the  13th  and  Hth  Car.  2.,  there 
ii  abo  a  regular  recognition  of  the  power  and  authority  of  the  Ecclesiastical 
Ceartv  for  the  preservation  of  the  peace  and  unity  of  the  church. 

*Caii  the  Court  then,  for  one  moment,  doubt  that  Mr.  Head  is  within 
the  jiriadietion  of  this  Court,  and  amenable  to  his  diocesan  for  disobedience 
Is Ui ordination  vow;  as  also  that  he  is  punishable  for  such  disobedience 
fcy  ecdesiastical  censures?  Can  the  power  of  the  Court  to  suspend  Mr. 
Hcid  be  doubted  ?  I  have  no  doubt  whatever,  either  as  to  the  jurisdiction 
if  dus  Court,  or  that  Mr.  Head  has  brought  himself  within  the  jurisdiction. 
bdeedy  I  feel  no  doubt  that  Mr.  Head  is  clearly  within  the  provisions  of  the 
I  of  Elizabeth ;  but,  under  the  general  ecclesiastical  law,  Mr.  Head  is 
I  for  publishing  this  letter,  of  which  he  openly  avows  himself  the 


"I  therefore  have  no  hesitation  in  pronouncing  the  articles  proved ;  the 
Ding  question  is.  What  is  the  punishment  the  Court  shall  pronounce 
Mr.  Head,  a  minister  in  holy  orders,  and  a  beneficed  clergyman  ? 
KiWt  I  have  referred  to  one  part  of  the  statute  of  Charles  2.  (2),  by  which 
Mr.  Head,  when  he  took  possession  of  his  living,  must,  within  two  months, 
Ibve  read  the  morning  and  evening  prayers  appointed  to  be  read  by,  and 
aeeoiding  to,  the  said  Book  of  Common  Prayer,  and  openly  and  publicly 
his  unfeigned  assent  and  consent  to  the  use  of  all  things  therein 
or,  f/MO  faclo^  have  been  deprived  of  his  said  ecclesiastical 
!  and  promotion.  I  have  also  referred  to  the  36th  canon,  relating  to 
Ae  subacription  to  be  made  by  such  as  are  to  be  made  ministers.  .This 
k  ihM>lutely  necessary  to  be  done  by  every  candidate  for  holy  orders,  to 

(1)5  Ca  1.  2d  or  6th  of  Edw.  6.,  but  was  added  in 

(t)  Sect  6.  It  may  be  here  observed,  that  the  l)oginiiing  of  the  reign  of  King  James 
M  part  of  the  Church  Catechism  which  the  First,  upon  the  conference  at  Hamptoo 
^■•i  flf  the  sacnunenta,  u   not  in   the      Court.     1  Gibson's  Codex,  375. 

Q  4 


JtidgTDeat  of 
Sir  Herbert 
Jenner  Fust 
in  Stauknw, 


subscribe  before  he  cau  be  admitted  into  the  ministrj',  or  obtain 
of  a  living. 

**  I  therefore  think  Mr.  Head  has  incurred  the  extreme  aeotenoe  of  i 
Court,  and  that  the  Court  would  be  justified  in  pronoancing  mgiamt  him'ji 
sentence  of  deprivation.  If  Mr.  Head  could  not  have  obtained  pCMCMioii  if 
his  living,  without  assenting  or  consenting  to  the  use  of  all  things  eoalaiiei 
in  the  Book  of  Common  Prayer,  he  cannot  complain  if,  by  the  sentenoiif 
this  Court,  he  is  placed  in  precisely  the  same  situation  as  if  be  had  Md 
within  two  months,  conformed  to  the  provisions  of  the  statute ;  and  if  bt 
had  not  done  so,  be  would,  ipso  facto ^  have  been  deprived.  It  would  not 
therefore,  as  I  have  before  said,  be  a  very  har^h  exercise  of  the  power  of  (k 
Court  to  impose  that  penalty  on  Mr.  Head,  to  which  he  was  liable^  if  he  M 
not  made  the  declaration  of  conformity^  according  to  the  statute.  T^ 
Court,  however,  is  not  disposed  to  go  to  the  full  extent  of  its  power;  Ml 
from  anything  that  exists  in  extenuation  of  Mr.  Head  s  oifencc*  for  notlii^ 
can  be  more  otlensive  than  the  way  in  which  he  has  expressed  himaelf  it  Ifl 
letter.  But  the  statute  of  Elizabeth  makes  a  difference  between  a  ieHl 
second  offence ;  by  it,  '  any  person  preaching,  declaring,  or 
against  the  prescribed  rites  and  solemnities,  is  liable,  for  the  first  < 
forfeit  for  one  year  the  profits  of  all  his  ecclesiastical  beneficest  md  I 
be  imprisoned  for  six  months ;  for  a  second  offence  he  b  to  lose  or  It 
deprived  ipso  facto  of  all  spiritual  promotions,  and  to  be  impriaoirad  i 
life/  It  seems,  therefore,  that  although  it  was  considered,  at  tliel 
statute  was  passed,  that  the  offence  would  not  bear  much  extenualics^ I 
that  it  was  right  and  proper  that  the  statute  should  make  a 
between  persons  guilty  of  one  offence,  and  guilty  of  the  like 
second  time*  I  think,  therefore,  that  the  justice  of  the  case  oiijbtl 
lied  by  siispending  Mr,  Head  from  his  living,  and  from  the  emotan 
it,  for  three  years.  It  will  be  borne  in  mind,  that  Mr.  Head  nuij  be| 
ceeded  against  for  a  second  offence^  if  he  shall,  during  the  tetv  < 
suspension,  publish  the  like  doctrines, 

'*  I  am,  thercf^ire,  of  opinion  to  pronounce  the  articles  given  in  lo  bil 
proved,  and  to  decree  that  Mr.  Head,  for  the  offence  be  has  coma 
lospended  from  his  office  and  ministration  for  the  term  of  three  ye 
that  he  be  condemned  in  the  costs  of  the  suit ;  with  an  admooiciflo  t»\ 
to  abstain  from  such  conduct  in  future. 

"I  think  the  Court  would  have  been  quite  justified  io  going  to  the  i 
extent  of  punbhment,  looking  to  the  language   in  which   Mr.U«itfj 
expressed  his  opinions  in  his  letter/' 
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f  Ac  tf^peef  of  cathtdnU  tngtihaiont  —  DiUiiKticm  between,  cathedral,   conttentwii,   aud 

ntltfmU  ekurchet  ^-^  Cathetintt  ckurehei  to  be  placed    in  hrtjt;  tomns — Evtry  iitwn 

■il4  dit  tmof  a  hUhap  in  it  entitled  ttt  t»e  a  eUy,  sed  quwre  —  Cathtdral  the  pariak 

\  t^ih*  diocete  -—-  AcknowleibjmeHt  paid  by  parochial  minigterf  on  tfuit  account  — 

draU  0/  the  nrv  foundation —  Stat.  Ul  Hen*  8.  c.  9.  —  1  Mar*  MeJis.  3.  c*  9-  -^ 

I  MUii.  c  22,  —  Stat,  U  Ahhc,  c.  21.  —  Gmrrmtng  stututts  in  cathedral*  and  col' 

I  tkmrdka  pr«€tiMd  wimct  the  rtttoratiun  of  CJiarUi  11.  to  he  m/irf.  —  Stai,  S^l 

pat  4.  r.  77«—  CatkedmU  in  Manchtiter  and  RifK/H.  —  AoMiNi^itATiON  or  THK 

Holt  Coxmitkiok  —  Cawm24.  —  PuitACHEas  ^  Lectukkrs— »  Hanits  to  br  work 

in    Catmcdb^ls  —  Okmamkkts  or    tue   Cuai'SL  —  ForfeiturcM    for  the   repair  of 

>a^ ..»  Catbed&al  PmrtaiixNT*^- ViajTATiON —  Where  part  af  a  mtkedrai 

I  Aof  Aem  tuecf  a*  a  parochud  ckurcK 

The  otjeet  of  cattiedral  institutions  may  be  fully  collected  from  the  Ian-  Hie  obj«ct  of 
of  King  Henry  the  Eighth's  Charters  of  Foundation  : — **Ut  omnis  follegiate 
kpietotis  officia  ilUnc  exuberanter  in  omnia  vidua  I  oca  longe  lateque 
,  ad  Dei  omQipotentis  gloriam  et  ad  subditortim  nostrorum  com- 
1  txtilitatem  felicitatemque/' 
After  Uie  conversion  of  Constantine  the  Emperor,  the  other  converts  in 
ihPM  dajtt  and  in  the  following  times,  who  were  many  of  them  governors 
vd  nobteSf  wttled  large  demesne  lands  on  those  who  had  convertetl  them  ; 
»d  tJic   first  oratories,   or  places   of  public   worship,  are    said  to   have 
hrai  bittlt  upon  these  lands ;  which  first  oratories  were  called    eathedrtB^ 
■At;    eaikedrahf  'or    Meats;    from    the     clergy *8     constant     residence 

TW  (B»tiiiction  between  taihedralj  etmcenimdy  and  coUeffiaie  churches  is   Dlsdnctloii 
tbM  deM!nbed   by  Lyudwood  :  — "  Capitulum   dicitur   respectu   eccksioe   ***^^^^^'"  ^'^ 

-    ,     .     ,.  ^    ■'        •  .    \  .      .         ^T  IP      -  ihedmU  con- 

Cllliearalifl  :    Cburwihw  respect u  ccclesiae    regulans:   Lo/fe^iKm,  respectu   veotwiii^  and 
ttdmm  infenons,  ubi  est  collectio  vivcndwm  in  communis  (S)  colk-giate 

The  iees  of  bishops  ought  regularly  to  be  fixed  in  such  towns  only  as  arc 
>oImI  and  populous. 

It  was  also  understood  by  the  canon  law,  that  of  what  extent  or  how   Cathedral 
pfpalooa  soever  the  diocese  or  jurisdiction  of  a  bishop  might  be,  it  was  *l\"'*!!*v*  ^^  ' 
■wi  agreeable   to  the  episcopal  dignity  to   place   the   see  or  cathedral  towoi. 
^kmtk  \u  some  large  and  considerable  town.  (4)    *^  lllud  sant,  quod  ad  sacer* 
k  pertioet  dignitatem,  inter  omnia  volumus  canonum  statuta  servari^  ut 
I  ia  ciaibuslibet  locis,  neque  quibuslibet  castellis^  et  ubi  anti^  non  fuerunt, 
coQsecrentur :  cum  ubi  minores  sunt  plebes,    minoresque   con- 
Presbyterorum  cura  sufficiat :  Episcopalia  a  u  tern  gu  be  macula  non 
I  majoribiis  populis  et  frequeutioribus  civitatibus  oporteat  preesiderc^  ne> 
saoctorum  Patrum  divinitiis  inspirata  decrcta  vctucruut,  viculis,  et 
dibus,  vel  obscuris,  et  solitariin  municipiis    tribuatur  sacerdotale 
'  (5)     In  accordance  to  which,  and  with  express  reference  to  the 
'  of  Sardica,  and  the  decrees  of  Pope  Leo  and  Pope  Damascus,  it 


FUi     tit.  Buuort  —  Dravs    anmj 
-i-  LscTURMns.     Stephens*  Eccle- 
2S6.  689.  22122. 
's  BcpertoriiuD,  347. 


(3)  Lyndwood,    Pro  v.  ConsL    Aug.    M. 

(1)  Dist  80.  c.  4. 

(5)  Eitra,  I.  5,  i,  33.  c.  I. 
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Every  town 
with  the  »c*?  of 
m  bishop  ill  lU 
U  eiititltHi  to 
he  A  cityi  mcI 


Cathwtnil  the 
piiri«h  diurcb 
o£  the  diocese^ 


Acltnowleclg" 
rnent  paid  by 
parochial 
minister?*  upoa 
that  account 


Cftthednk  of 
the  ttev 
IbiuulAiion* 
fltaL  31  Hciv 


was  decreed  in  a  council  under  Archbishop  Lanfranc(l)»  "ut  aliquot 
Episcopiilest,  qusB  in  oppidulis  ct  pagis  antea  fuerant,  in  loci*  c«leberfii^^ 
collocareniur ; "   and  several  were  accordingly  removed,  as  Dordmler  i^ 
Lincoln,  Sebey  to  Chichester,  Kirton  to  Exeter,  &c,;  which  rule  wis  9Ua 
observed  in  fixing  tlie  sees  of  the  five  new  bUhoprics,  er^ted  bj  Kiij^ 
Henry  8. 

Dr.  Gibson  states  (2),  that  **  every  town  which  bath  the  see  of  abukp 
placed  in  it,  is  thereby  entitled  to  ttic  honour  of  a  city/' 

And  to  the  same  effect  Lord  Coke  pays :  —  "A  city  is  a  boftrag^ 
incorporate,  which  hath,  or  hath  had,  a  bbbop;  and  though  the  biikbapric 
be  dii^olvedi  yet  the  city  reaiaineth."(3)  But  this  rule  did  not  applj  to 
tlie  cathedral  churcbej*  in  Wales^  many  of  which  were  ej^tablt^hi'd  in 
«mall  villages. 

Since  the  enactment  of  slat  6  &  7  GuL  4v  c  76.  it  is  quesuocuiij^ 
whether  the  designation  of  "  city**  has  not  been  merged  into  that  of  "bo- 
rougL"(4) 

The  cathedral  church  Is  the  parish  church  of  the  whole  diooete;  la^ 
the  diocese  was  therefore  commonly  called  parochiof  till  that  name  cane 
to  be  applied  to  its  subdivisions;  since  which  it  baat  for  distiuctiooj sikc^ 
been  called  only  by  its  proper  name  of  diocese;  and  this  afibrded  ^tim$ 
ground  for  the  position,  that  the  resorting  to  the  cathedral  church  to  heir 
divine  service,  is  a  resorting  to  the  parish  church,  (5) 

Hence  it  is  ordained  by  a  canon  of  Simon  Mepham,  archbishop  of  Cii- 
terbury^  that  in  certain  cases,  they  who  cannot  be  cited  penooallj*  or 
in  their  dwelling-houses,  may  be  cited  in  their  parish  church;  and  if  tkj 
have  no  parish  church,  or  their  parish  church  does  not  appear,  then  ikff 
shall  be  cited  in  the  cathedral.  And  by  Canon  65.:  Excommunicates  skill 
be  denounced  every  six  months,  as  well  in  the  parish  church,  a^^  in  the  caik^ 
dral  church  of  the  diocese* 

In  honor  of  tlie  cathedral  churchy  and  in  token  of  subjection  to  ii,  a^  tue 
bishop's  see,  every  parochial  minister  within  the  diocese,  pays  to  tbelwbof 
an  annual  pension  anciently  called  cathcdraicum*  This  acknowledi;pMBt ii 
supposed  to  have  talen  rise  from  the  establishment  of  distinct  pajiaheib  «iA 
certain  revenues,  and  the  thereby  separating  of  those  districts  frov  ik 
immediate  relation  they  had  borne  to  the  cathedral  church.  By  a  casoaif 
the  Council  of  Bracara  this  pension  is  called  honar  cathedra  tpiaooptdu^  ui 
reatrained  (if  it  was  not  limited  before)  to  two  shilliogs  each  church i  aid 
this  canon  afterwards  became  part  of  the  canon  law  of  the  cburdi  (will 
this  gloss  upon  the  words,  ^^  two  shillings ;  **  viz.  ad  pint :  mimu  entm 
aliquafido  datnr),  and  has  been  received  in  England,  as  in  other  rJiorcki» 
under  the  name  of  s^rwdaticum  or  synodali,  because  generally  paid  at  iW 
bishop's  synod  at  Easter. (6) 

Concerning  the  cathedral  churches  of  the  new  foundation  it  y 
by  Stat.  $1  Hen.  8,  c.  9.  (7),  that  '*  the  king  should   have  power  to 
and  nominate,  by  letters  patents  or  other  WTiting  under  the  great 
number  of  bishops,  such  number  of  cities  (sees  for  bishopt)^ 


(t)  SpcL  V.  2.  p.  8.  14. 

(9)Codn.  171. 

(d)  1  Iiut  109. 

(4)  Vide  2  Stephens  on  Corporatiocu,  Sod 


(5)  Gibsoo^  Codci.  171. 

(r>>  Ibid. 

(7)  9tcpbcili*£cclcsitftical 
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eharehefy  and  dioceses,  by  metes  and  bounds,  as  should  appertain ;  and  (out  Cathsbeals. 
of  the  revenacs  of  the  dissolved  monasteries)  to  endow  them  with  such    — — 
poaeiflons»  after  such  manner  and  condition,  as  he  should  think  necessary 
ad  conTenient'' 

By  the  charters  of  foundation  of  the  new  cathedral  and  collegiate  Stat  i  Mar. 
ckarchet  erected  by  that  king,  it  was  ordered  that  they  should  be  ruled  ^^  ^'  ^  ^' 
mi  govemed  by  statutes  to  be  specified  in  certain  indeniuresy  then  after 
to  be  made  by  him ;  and  such  statutes  were  accordingly  made  and  delivered 
to  the  churches,  but  were  not  indented ;  and  thereupon,  stat.  1  Mar.  sess.  S. 
t%  wserting  the  statutes  to  be  therefore  void,  gave  power  to  that  queen  to 
gnjain  such  statutes  and  ordinances  for  the  churches  in  question,  as  should 
nem  good  unto  her-:  but  she  died  before  much  was  done ;  and  the  same 
pover  was  afterwards,  by  stat.  1  Eliz.  c.  22.,.  given  to  Queen  Elizabeth,  du-  Stat,  i  Eiu. 
ring  her  life ;  and  she  gave  power  to  the  ecclesiastical  commissioners  to  ^  ^^ 
prepare  new  statutes  for  the  churches,  and  such  were  accordingly  prepared 
lid  finished  in  the  month  of  July,  1572,  ready  for  the  royal  confirmation ; 
bit  this  (for  what  reason,  or  by  what  accident^  does  not  appear)  was  never 

Bat,  by  stat  6  Anne,  c.  21.  (2),  in  order  to  settle  the  disputes  which  had  Sut  6  Anne, 
arim  concerning  the  validity  of  these  statutes  of  Henry  8.,  it  was  enacted,  The 'go^emuic 
tkl  in  an  cathedral  and  collegiate  churches  founded  by  King  Henry  8.,  such  statutes  of  c»- 
Mrtites  as  had  been  usually  received  and  practised  in  the  government  *^{j^^^J^ 
•f  the  same  respectively  since  the  restoration  of  King  Charles  2.,  and  to  churches  prae- 
the  obsenrance  whereof  the  deans  and  prebendaries,  and  other  members  ^"^  '*^  ^^ 
of  the  said  churches,  firom  that  time,  had  used  to  be  sworn  at  their  in-  charics  s.  to 


or  admissions,  should  be  good  and  valid,  and  be  taken  and  ad-  be  valid, 
jadged  to  be  the  statutes  of  such  churches  respectively :  nevertheless 
IS  hr  forth  only,  as  the  same  or  any  of  them  were  in  no  manner  repugnant 
to  or  inconsistent  with  the  constitution  of  the  Church  of  England  as  the 
awe  was  then  by  law  established,  or  the  laws  of  the  land.  (3) 

By  orders  of  council,  under  stat  6  &  7  GuL  4.  c  77.  (4),  the  collegiate  Stat  6  &  7 
(kanehca  of  Manchester  and  Ripon  arc  constituted  the  cathedral  churches  c^\.^J^?' 
if  the  new  sees  of  Manchester  and  Ripon,  and  the  bishops  of  such  newly  Manchester  and 
cmted  sees  are  made  bodies  corporate,  invested  with  all  the  same  rights  Ripon. 
ad  privileges  as  were  then  possessed  by  the  other  bbhops  of  England 
lid  Wales,  and  made  subject  to  the  metropolitan  jurisdiction  of  the  Arch- 
bkhop  of  York." 

By  Canon  24w,  ''in  all  cathedral  and  collegiate  churches,  the  holy  communion  AnuunmA^ 
Ml  be  administered  upon  principal  feast  days,  sometimes  by  the  bishop,  if  he  Tl^"  °'c^* 
k  present,  and  sometimes  by  the  dean,  and  at  some  times  by  a  canon  or  pre-  mdniok. 
badary,  the  principal  minister  using  a  decent  cope,  and  being  assisted  with  ^^^^^  ^^ 
tW  gospeller  and  epistler  agreeably,  according  to  the  advertisements  pub-  worTin  catbe- 
fiAed  ann.  7  Elizabctha} ;  the  said  communion  to  be  administered  at  such  dral  churebea 
tiMi,and  with  such  limitation,  as  is  specified  in  the  Book  of  Common  Prayer:  J[J|52»tJr*t]L 
Fnmded,  that  no  such  limitation  by  any  construction  shall  be  allowed  of,  communioo. 
Wt  that  all  deans,  wardens,  masters,  or  heads  of  cathedral  and  collegiate 
^tithe%  prebendaries,  canons,  vicars^  petty  canons,  singing  men,  and  all 

(l)GibMm*s  Codex,  181,  182.  1  Burn's  (3)  Vide  pt>$i,  tit.  Dians  and  CHAiraas. 

^  ^  S87.  (4)  Stephens* Ecclesiastical  Statutes,171 7. 

(^)  Stephens'  Ecclesiastical  SUtutes,689. 
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Catbkoeals. 


Pekachirs. 

Canoa4S. 
Deans  and  pre- 
bendaries to 
preach  during 
their  residence. 


Canon  51. 
Strangers  not 
admitted  to 
preach  in  cathe- 
dral churches 
without  suffi- 
cient authority. 


LiCTuaias. 


IIabitb  to  bi 

WOaN   IN 

Cathsdeals.  ! 


OaNAMiirrs  or 
THi  CuAraL. 
To  whom  they 
bdong. 


Others  of  the  foundatioDy  shall  receive  the  communion  four  times  yearly  a 
the  least." 

By  Canon  43.,  <Uhe  dean,  master,  warden,  or  chief  governor,  prebendaries 
and  canons,  in  every  cathedral  and  collegiate  church,  shall  not  only,  pread 
there  in  their  own  persons,  so  often  as  they  are  bound  by  law,  statute,  or 
dinance,  or  custom,  but  shall  likewise  preach  in  other  churches  of  the  sami 
diocese  where  they  arc  resident,  and  especially  in  those  places  where  the} 
or  their  church  receive  any  yearly  rents  or  profits.  And  in  case  they  them 
selves  be  sick,  or  lawfully  absent,  they  shall  substitute  such  licensee 
preachers  to  supply  their  turns,  as  by  tlic  bisliop  of  the  diocese  shall  b( 
thought  meet  to  preach  in  cathedral  churches ;  and  if  any  otherwise  neglecl 
or  omit  to  supply  his  course,  as  is  aforesaid,  the  oiTender  shall  be  punished  by 
the  bishop,  or  by  him  or  them  to  whom  the  jurisdiction  of  that  church  ap- 
pertaineth,  according  to  the  quality  of  the  offence." 

And  by  Canon  51.,  ''the  deans,  presidents,  and  residentiaries  of  any  ci- 
thedral  or  collegiate  church,  shall  suffer  no  stranger  to  preach  unto  the 
people  in  their  churches,  except  they  be  allowed  by  the  archbishop  of  the 
province,  or  by  the  bishop  of  the  same  diocese,  or  by  either  of  the  urn- 
versitics.  And  if  any  in  his  sermon  shall  publish  any  doctrine,  either 
strange  or  disagreeing  from  the  word  of  God,  or  from  any  of  the  articles  of 
religion  agreed  upon  in  the  Convocation  House,  anno  1562,  or  from  the 
Book  of  Common  Prayers,  the  dean  or  the  residents  shall,  by  their  letten 
subscribed  with  some  of  their  hands  that  heard  him,  so  soon  as  may  be,  give 
notice  of  the  same  to  the  bbhop  of  the  diocese,  that  he  may  determine  the 
matter,  and  take  such  order  therein  as  he  shall  think  convenient." 

By  Stat  13&14>Car.2.  c. 4^.  s.20.  ''A  lecturer  (1)  being  chosen  in  a 
cathedral  or  collegiate  church  need  not  to  read  the  Common  Prayer,  u 
other  persons  admitted  to  ecclesiastical  offices  ;  but  it  shall  be  suffident 
openly  to  declare  his  assent  and  consent  to  all  things  therein  contained." 

The  advertisements  published  in  the  seventh  year  of  Queen  Elizabeti^ 
and  referred  to  in  Canon  24'.,  are  as  follow  : — ''Item,  In  the  ministratioo  of 
the  holy  communion  in  cathedral  and  collegiate  churches,  the  priDCipil 
minister  shall  use  a  cope  with  gospeller  and  epistlcr  agreeably ;  and  it  ill 
other  prayers  to  be  said  at  the  communion  table,  to  use  no  copes  bat  n^ 
plices.  Item,  That  the  dean  and  prebendaries  wear  a  surplice,  with  a  silk 
hood  in  the  quire ;  and,  when  they  preach  in  the  cathedral  or  coUegiile 
church,  to  wear  a  hood." 

And  at  the  end  of  the  service  book,  of  the  second  year  of  Edward  VL,  it 
is  ordered,  that  in  all  cathedral  churches,  the  archdeacons,  deans,  ami 
prebendaries,  being  graduates,  may  use  in  the  quire,  besides  their  8!l^ 
plices,  such  hoods  as  pcrtaincth  to  their  several  degrees,  which  they  have 
taken  in  any  university  within  this  realm. 

The  sec  of  a  bishop  is  entitled  to  the  ornaments  of  his  chapel  at  hii 
death.  This  was  held  ;  in  the  Bishop  of  Carlisle  s  case  (2) ;  and  if 
cited  by  Lord  Coke,  in  the  case  of  Corven  and  Pym,  as  good  law ;  that 
although  other  chattels  belong  to  the  executors  of  the  deceased,  and 


(1)  Fid€poti,  tit.  LiCTumxEs. 


(2)  21  Edw.  3.  48.      Corvem  ▼.  P^  IS 
Co.  105. 
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(bll  not  go  in  succession,  yet  the  ornaments  of  a  chapel  of  a  preceding   Catuxdrals. 
biibop  are  merely  in  succession  (I) ;  and  so  also,  in  ordinary  cases,  things 
meted  In  the  church  for  the  honour  of  the  dead  person  shall  go  to  his  heir, 
H  heir-looins,  as  in  manner  of  an  inheritance. 

BcsideB  the  proper  revenues  of  cathedral  churches  to  be  applied  towards   Certain  for. 
Ikeir  repair,   there  are  divers  forfeitures,    by  several   canons  of   Arch-  fe»tw'e^or  the 
bidbop  Stratford,  to  be  disposed  of  to  the  same  purpose ;  namely,  for  the  thedrals. 
nfiuthfiil  execution  of  wills;  for  extorting  undue  fees  for  the  probate 
of  wills ;  for  undue  commutation  of  penance ;  and  half  the  forfeitures  for 
aumre  feet  at  the  admission  of  a  curate :  but  these  claims  have  fallen 
hto  desuetude,  and  it  is  questionable  whether  any  of  them  could  now 
beeiiferoed.(2) 

By  itat.  1  &  2  Vict  c.  106.  s.  2.  (3),  no  spiritual  person  holding  cathedral  Cathsdial 
pnfennent,  and  also  any  benefice,  shall  take  any  other  cathedral  prefer-   s^J^J^iTvidL 
Mat  or  any  other  benefice ;  or  holding  any  cathedral  preferment,  shall  c.  106.  a.  s. 
tike  preferment  in  any  other  cathedral  or  coUecriate  church  except  he  be  ^o^  ™ore  than 

.JhiliHi^n  twoprefer- 

■  ireluleacon.  mentstobe 

Cstkedral  preferment  is,  by  stat  I  &  2  Vict  c.  106.  s.  124.,  defined  to  be:  held  together. 
•Efeiy  deanery,  archdeanery,  prebend,  canonry,  office  of  minor  canon,  Stat i&2 Vict 
prieil^  Ticar,  or  vicar-choral,  having  any  prebend  or  endowment  belong-  ^'       •  "•  ^^^ 
i^  diereto,  or  belonging  to  any  body  corporate^  consisting  of  persons 
Uding  any  such  office,  and  also  every  precentorship,  treasurership,  sub- 
faeoory,  chancellorship,  and  every  other  dignity  in  any  cathedral  or  col- 
legiiKle  church  ;  and  any  mastership,  wardenship,  or  fellowship  in  any  col- 
l^iite  church." 

Chnrehei,  collegiate  and  conventual,  were  always  vbitable  by  the  bishop  Visitatiom. 
(f  the  diocese,    if   no    special  exemption   was  made    by  the    founder 
fc!eof.(4) 

And  the  visitation  of  cathedral  churches  belongs  to  the  metropolitan   To  whom  the 
(f  the  province,  or,  when  the  archbbhopric  is  vacant,  to  the  king.  (5)  visiution  of 

Efwy  see  or  cathedral  (as  such)  is  exempt  from  archidiaconal  jurisdic-  {^^-^  "       "    . 
te:  lor,  satis  absonum  vidctur,  ut  filius  potestatem  habcat  in  parentcm.  (6)   Cathedrals  ex- 
Aeeoidingly,  a  bishop's  see  having  been  newly  erected  within  the  limits  of  ®"P*  ^'°™ 
•certain  archdeaconry,  and  it  being  represented,  quod  archidiaconus  in  tan-  jurisdiction, 
te  prompit  temeritatis  audaciam,  ut  in  episcopum  ibi  consecratum,  et 
cedenam,  suam  jurisdictionem  exercere  praesumat,  Gregory  IX.  decreed 
tkreipon,  Quatenus  praefato  archidiacono,  d  cujus  jurisdictione  dictum 
C|tteopnm  denunciamus  exemptum,  id  district^  studeas  inhibere  (7) ;  and 
fc  decretal  epistle  became  part  of  the  body  of  the  canon  law. 

That  cathedral  and  collegiate  churches  may  be  kept  free  from  en- 
cnaehments  of  all  kinds,  it  is  convenient  to  observe  the  rule  of  the  canon 
^t  "Nulla  eedificia  in  atrio  ecclesiae  ponantur,  nisi  tanti^m  clcricorum."  (8) 

Bj  Itat  8  &  9  Vict  c.  70.  s.4.  when  part  of  a  cathedral  church  has  Stnt.8&9Vict. 
^  ated  as  a  parochial  church,  a  transfer  of  the  rights,  &c.,  belonging  to  ^^'  **  ^'  ^ 

a  catliedral 

(0  GUwi's  Codex,  171.  (5)  Ibid. 

<*)  Tide  Stat.  S  &  4  Vict.  c.  113.     Stc-  (G)  Extra.  1.  1.  t  33.  c.  16, 

H*»*  Eeclttiaitical  Statutes.  2110.  (7)  Il)id, 

t3)St*pbciM*Eccle»ir.stical  Statutes  1837.  (8)  Cans.  12.  q.  1.  c.  i. 
*MHogh«,c  *J8. 


CAtmEt^tLAlM^ 


DcBnetl. 


CAVEAT, 

such  parocljial  cliurch  may,  with  certain  consents,  he  made  liy  tbc 
church  has  Building  Conimist^io tiers  to  a  new  clmrcit ;  and  the  parochial  church  i 

betni  iistMl  as  a    thencefortb,  be  under  the  same  control,  &c.,  as  the  cathedral  church* 
(forochliil 
church. 


CAVEAT. 

Drjintd —  Efft^  of  entry  —  Fcnrn  o/cavmL 

A  caveat  is  a  caution  eutered  in  the  Spiritual  Court  to  stop  pro. 
bates,  admiuistrattonj^,  licenses,  dispensations,  faculties,  iastitutioiM^.  aiiil 
such  likci  from  Wing  granted  witltoiit  the  knowledge  of  the  ptrtfilal 
enters  iL 

And  a  caveat  is  of  such  validitjr  by  the  canon  law,  that  an  institiitioi| 
nduaiuistration,  or  the  like,  granted,  pending  such  caveat^  is  void,  (1) 

But  not  BO  by  the  common  law ;  for,  by  that  law,  an  adnussioDp 
tulionp  probate  (2),  administration,  or  the  like,  contrary  to  a  caveat 
tered,  stands  good.  At  common  law  it  is  said  that  a  caveat  b  odIj  i 
caution  for  the  information  of  the  Court  (like  a  caveat  entered  in  chincerj 
against  the  passing  of  a  patent);  and  that  it  does  not  preserve  the  right  un- 
touched, so  as  to  null  all  subsequent  proceedings,  because  it  does  ootoOM 
from  any  superior.  Nor  has  it  ever  been  determined  that  a  btabop  btetft 
a  disturberi  by  giving  institution  without  regard  to  a  caveiit:  on  lk 
contrary,  it  was  said  by  Coke  and  D  ode  ridge-,  in  the  case  of  HtUrMm 
V.  Glover  (S),  tltat  they  have  nothing  to  do  with  a  caveat  in  the 
law.  (4) 

Barely  entering  a  caveat  will  not  found  a  jurisdiction^  for  it 
entered  with  intent  to  deny  the  jurisdiction,  and  prevent  Uie  couit 
taking  cognisance  of  the  matter,  (5)   A  caveat  against  an  inhibition  hlibM 
entered,  and  the  inhibition,  after  hearing  counsel,  refused.  (6)    A  pMty 
tering  a  caveat,  and  alleging  himself  to  be  an  executor  in  the  last  will  of 
deceased,  without  inserting  the  date,  has  a  right  to  call  for  an  affidarit 
acripts,  without  swearing  as  to  his  belief  that  he  is  an  executor  in  scimc  pi|il 
lefl  by  the  deceased,  and,  it  tihould  seem,  without  being  liable  to  cMk 
Bot  after  an  appeal  confirming  the  sentence  of  tlje  court  below,  the 
has  refused  to  allow  proceedings  to  be  stayed  by  the  insertion  of  a  eati 
from  a  widow,  who  prayed  for  an  answer  to  her  interests,  but 
been  cognisant  of,  though  not  cited,  to  see  the  proceedings.  (8) 

*^If  a  rate- payer  be  dissatisfied  with  his  assessment,  he  should  appev  it* 
vestry  and  object  to  it ;  if  hia  objections  are  in  vain>  his  remedy 


Effect  of  eotr;. 


QUit  ftlH 

I 
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(\)  AjVifTe't  Pun^-rgon  Juris,  145,146. 
FruM  *.  Parktrf  1  Lev.  157.  ^ewmoM  r, 
0»rcn,  50. 

(2)  Vide  Me^  ».  Bmt$w>rth^  2  Sir.  857. 
95(*. 

(S)  Cro.  Jae.  463. 

^4)  Gtbaon's  Codex«  778.     Afliffe*s  Tar- 

on  Jurii,  \45,  \AG, 


(5)  Per  Sir   George  L««,  k  i 
Aitbrey,  2  Lcc  (Sir  G,X  534. 

(rt)  HtrUH  {Lanty  ♦.  Bc^ttt  {I 
2  I'hit  430.  Chith^Ogr  w.  Dmt^  (I 
qui*  o/),  1  Adii  2X  m. 

(1)  Amtrolna  v.  Ltffdtt,  5  Hia  Cl< 

(8)Z>noir.  aarik,l]|iui3lt.  %t 
£.  L.  hj  Phillitoore.  244. 
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int,  by  entering  a  caTeat  against  the  confirmation  of  the  rate ;  for  in  that   Catkat. 

CM  be  if  in  the  nature  of  a  defendant — the  churchwardens  are  the  parties  

ippljiog  for  the  confirmation;  secondly,  by  refusing  payment  In 
otker  case,  if  he  can  make  out  that  he  has  been  over  assessed,  he  will  be 
idieTed."  (1) 


cient  records.  ' 


CHANCELLOR,  OFFICIAL  PRINCIPAL,  VICAR  GENERAL, 
AND  COMMISSARY.  (2) 

GuvcKLum —  T9U  word  •*  ekanedlor**  rarely  mentioned  in  ancient  record§  —  Biihop 
may  be  eomptXted  to  opptAnt  a  chancellor —  Office  of  chancellor,  ^,  cann^  he  told — 
OrncLAi.  GivKKAL  —  VicAft  GiNiKAL  —  CoMMiasAAT —  QUALIFICATIONS  —  Conon 
127.  — The  qmaUty  and  oath  ofjudgee  —  Oaike  at  the  eeemone  —  It  bdonge  to  the  tpi' 
titnal  comrta  io  exannne  the  abeHtiee  of  tpiritual  officen — Ecdeeiaetical  jndgee  when 
iymenaU  of  law  earn  call  in  an  aueeeor — Comtinuancs  in  OFricz— Jumsdiction— 
AnsAL— RBMXDm  aoaixsz  thx  Jitdox  roA  Ezciss  or  Authoaitt. 

The  name  of  chancellor,  besides  its  own  original  import,  has  been  made  Chakcxllob. 
tjMige  to  comprehend  two  other  offices,  viz.  vicar  general  and  ofiicial  P?^^    «  ' 
friM^y  the  difference  between  which  is  thus  expressed  by  Lyndwood  (3): —  rarely  men- 
*Oieialet  dicnntur,  quibus  causanim  cognitio  generaliter  per  habentes  tionedinan- 
jniriictionem  ecdesiasticam  committitur ;  et  in  tales  transfunditur  cognitio 
CMmim  totios  dioeceseos,  non  tamen  inquisitio,  nee  correctio  sive  punitio 
oamnun ;  nee  poasunt  aliquos  amovere  k  beneficiis,  nee  conferre  beneficia, 
Mi  qwdaliter  fuerint  talia  eis  commlssa.    Sed  Vicarii  Generales  omnia 
fniBdicta  fiusere  poasunt,  virtute  officii ;  excepta  collatione  beneficiorum :" 
Md  the  office  (as  it  is  now  understood)  includes  in  it  those  two  other  offices  ; 
ad  tiKj  are  dbtinguished  in  the  commission  by  their  proper  titles  of  offi- 
tU  principal  and  vicar  general. 

The  word  ckaneeUor  is  not  mentioned  in  the  commission,  and  but  rarely 
•oar ancient  records;  and  seems  to  have  grown  into  use  in  imitation  of 
fc  Bke  title  in  the  state,  inasmuch  as  the  proper  office  of  a  chancellor,  as 
ad^  waa  to  be  keeper  of  the  seals  of  the  archbishop  or  bishop,  as  appears 
^  diven  entries  in  the  registry  of  the  archbishops  of  Canterbury.  (4) 

(1)  Fiv  Sir  John  Nicholl  in  Watney  ▼.  **  Let  no  rate  be  confirmed  in  the  parish 

««iihrt;  4  Hagg.  87.  of unknown  to ,  proctor  for  John 

Fm  of  a  ca:?eat  in  the   Prerogative  Thomas.** 

^•■t:—  (2)    Vide    ante,    tit.     ArriAL — Arcu- 

"let  nothing  be  done  in  the  goods  of  deacons. 

A^  E,  kte  of ,  in  the  parish  of ,  (3)  Prov.  Const  Ang.  104. 

^tlteooBtj  of k  decessedy  unknown  (4)  Gibson's  Codex,  986. 

^  E>  F.,  proetor  Ibr  John  Thomas  (usually  This  is  eyident  from  the  following  en- 

^ictitioiu  name),  having  interest.*'  tries  which  we  meet  with  in  the  register  of 

Ihii  bare  entry  puts  an  effectual  stop  on  Archbishop  Reynolds  (f.  16.  a):  Memo- 
^  iwnnenliiigs  in  regard  to  taking  probate,  rand,  quod  14  KaL  Decembris,  recessit  Mr. 
^hv  with  ^e  consent  or  knowledge  of  the  Johannes  Ros,  Cancellarius  Domini  k  Cu- 
NnoB  oa  whoae  behalf  it  has  been  entered.  nk  yersi^s  partes  Kanciae,  de  liccntii  Do- 
ll MHida  in  ibroe  for  a  period  of  six  months,  mini ;  qui  quidem  Dominus  tradidit  eodem 
i  tka  txptration  of  which  it  must  be  re-  die  sigilla  sua  custodienda  Magistro  Johanni 
Iffvfd.  Coote's  Eccles.  Practice,  440.  dc  Bray  tone.  And  elsewhere  (ibid.  £  265. 
Fora  ofa  caveat  against  a  church  rate:  •»  b),     Quia    Cancellarius  nottcr  utrumque 
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CHAvcnLOE,  Dr.  RicUej,  in  his  View  of  the  Civil  and  Ecclegiastieai  Law^  atLjn,  tha 

ciFAL,  Rc.      '  **  chancellors  of  dioceses  are  nigh  of  as  great  antiquity  at  biahops  them 


selves,  and  are  such  necessary  officers  to  bishops,  that  every  buhop  moat  o 
necessity  have  a  chancellor ;  and  that  if  any  bishop  should  seem  to  be  m 
compleat  within  himself  as  not  to  need  a  chancellor,  yet  the  archbishop  o 
the  province,  in  case  of  refusal,  may  put  a  chancellor  on  him,  in  that  tlu 
law  presumes  the  government  of  a  whole  diocese,  a  matter  of  more  weight 
than  can  be  well  sustained  by  one  person  alone;  and  that  although  the 
nomination  of  the  chancellor  is  in  the  bishop,  yet  his  authority  is  derived 
Bishop  may  be  from  the  law"  (1):  and  AylifFe  also  says  (2),  that  << strictly  speaking,  yet 
a^'int^  *®      in  truth,  and  according  to  the  common  way  of  speech,  a  chancdlor  is  • 
chanedlor.  vicar  general  to  the  bishop  to  all  intents  and  purposes  of  law ;  and  if  tke 

bishop  will  not  choose  a  chancellor,  the  metropolitan  may  and  ought  to  do 
it,  for  the  bishop  himself,  according  to  the  common  law,  cannot  be  a  juc^ 
in  hb  own  consistory  but  in  some  particular  cases." 
Office  of  In  Dr,  Trevor's  case  (3)  it    was   resolved    by    all  the  judges,  od  t 

^M^^''^'  reference  to  them  from  the  lord  chancellor,  that  the  offices  of «« chanceDor, 
registrars,  and  commissary,  were  within  the  scope  of  stat  5  &  6£dv.6i 
c.  16.  (4),  against  buying  and  selling  of  offices." 
OmciALPuv.       The  duties  of  an  official  are,  to  hear  causes  between  party  and  party, 
cwAt,  duues      concerning  wills,  legacies,  marriages,  and  the  like,  which  are  matten  of 
temporal  cognisance,  but  have  been  granted  to  the  Ecclesiastical  Courfi 
by  the  concessions  of  princes. 
VicAE  Gnrs-         The  duties  of  a  vicar  general  are,  the  exercise  and  administration  of  jorii- 
BAL,  duties  oC     diction  purely  spiritual,  by  the  authority  and  under  the  direction  dP  tie 
bishop,  as  visitation,  correction  of  manners,  granting  institutions^  and  tie 
like,  with  a  general  inspection  of  men  and  things,  in  order  to  the  presenriig 
of  discipline  and  good  government  in  the  church.  (5) 

Although  these  two  offices  have  been  ordinarily  granted  together,  yet  ii 
the  acts  and  records  of  several  sees  there  are  to  be  found  frequent  ^poiil- 
ments  of  vicars  general  separately,  upon  occasional  absences  of  the  ani- 
bishops  or  bishops.  (6) 

The  vicar  general  was  an  officer  occasionally  constituted,  when  tk 
bishop  was  called  out  of  the  diocese,  by  foreign  embassies,  or  attendiiMfli 
in  Parliament,  or  other  affairs  whether  public  or  private ;  and  being  tie 
representative  of  the  bishop  for  the  time,  his  commission  contained  in  it 
all  the  power  and  jurisdiction  which  still  rested  in  the  bbhop,  notwidh 
standing  the  appointment  of  an  official,  that  is,  the  whole  administratioii 
except  the  hearing  of  causes  in  the  Consistory  Court.  (7) 

sigillum  officii  dignitatis  nostrir,  ma^um,  dc    Athon,   (Otbo,  de  SigilL  e.  Qjaaum 

▼iz.  atque  parvum,  continud  secum  gestat ;  Tabellionum,  t.    Considat.     p.   67.)  wki 

therefore    the    archbishop   says,   he    used  having  spoken  of  the  power  of  bishop^ftb 

sigillum    nostrum   privatum   rotundum  in  to  commit  to  particular  persons  the  i 


custodiA    nostrA    remanent  —  dorso  sigilli  of  instruments,    which  tbemseWeB  do  Mi 

nostrihic  apponsi  imprimi  fecimus  (Witles.  see,  adds.  Ad  haec  vidimus  CaneelUrioi de* 

145.)     In  like  manner,  as  the  letters  to  ask  putari.     Gibson's  Codex,  986. 

alms,  are  directed  to  be  sub  sigillo  ipsius  (I)  Godolphin*9  Rcpertorium, 81 . 

Domini  Cantuar.  magno,  una  cum  impres-  (2)  Parcrgon  Juris,  161.  163. 

sione   privati   sigilli,    viz.    signeti   sui,    in  (3)  12  Co.  78.  3  Inst.  148.  Cro.  Jae.ML 


dorso  ejusdem  sigilli  sigillatas.       And,  in  (4)  Fuie  Stephens*  £ccl 

Archbishop  Is1epe*s  time  (  Kegistr.  f.  10.  b),  342. 
the  Dean  of  Pugham,  resigning  his  office,  (5)  Gibson's  Codex,  lutrod.  xxii. 

is  said  to  deliver  the  seal  of  that  office,  (6)  Gibson's  Tracts,  lia 

Cancellario  Domini.  (7)  Gibson's  Codex,  Intfod«  xxiii. 

Agreeable  to  these  is  what  we  find  in  J. 


Tiorpe  ▼•  Mamell  (1 ),  on  olijectiow,  tliat  articles  for  an  offence  under 
kbeaoie  ttiUtte,  were  in  the  name  of  the  judgej  as  vicar  general,  and  not 
m^jfidai  principal^  the  Court  said»  *^  It  is  not  too  late  to  take  a  funda- 
aotil  objection  at  any  time  of  the  proceedmgf?»  and  the  question  therefore 
i\trb«tber  the  present  objection  can  be  so  considered  from  the  character 
ttf  tbc  two  offices?  The  vicar  general  is  the  representative  of  the  bishop, 
ud  in  later  limes  has  proceeded  only  in  matters  of  voltintary  jurisdic- 
ti«  (2)»  Aft  in  the  granting  of  licenceSj  where  there  is  nothing  of  liiigation 
tcm^mention  between  the  parties.     But  it  appear.^  fmm  the  anthorities  (;J) 

^lkt  ke  ho.^  also  a  criminal  juriisdiction — ^a  power  to  niquire  into  criiues,  and 
pBiriili  ihem ;  but  it  is  not  now  stated  how  thi^  ioqui^ition  is  io  be  pursued, 
iMier  in  a  forensic  form,  or  a^  the  bishop  himself  would  exercise  it  in  Ids 
m  hall  of  audience,  or  more  privately.  1  think,  howeveri  the  dcscnption 
|mi  gf  Ihc  official  principal  does  almost  exclusively  give  to  him  the  cog- 
tmaet  of  such  offences  in  this  CourL  As  vicar  geucral,  I  am  not  sure  that 
bioold  exercise  it  I  am  t*f  opinion,  therefore^  that  the  omission  is  fatal, 
»tt  11  dearly  the  official  principal  whose  office  is  meant  to  be  promoted 
hn»  I  think  tlits  omission  would  affect  the  citation  and  any  instrument 
oder  it     I  am  under  the  necessity  of  dismissing  the  cause  with  costs.^* 

A  wmrnktaryl  is  J  one  limited  by  the  bishop  to  some  certain  plice  in 
lli  &>oese  to  assist  him»  and  '*  wherever  the  act  is  done  by  a  commissary, 
it  ii  considered  as  tlie  act  of  the  ordinary  himself.  (4-}  In  most  cases  he  has 
lit  Mibonty  of  official  principal  and  vicar  general  within  his  limits.  (5) 
Btt  a Qoiiiiiuasar}'ship  is  not  grantable  fur  life  so  a.<«  to  bind  the  succeeding 
bii^^tb01tgh  confirnicd  by  the  dean  and  cliapter.  (6) 

By  Cftiioii  127.f  '*  No  man  shall  be  admitted  a  chancellor,  conimtssaryj  or 
Asalt  to  exercise  any  ecclesiastical  jurisdiction,  except  he  be  of  the  full 
||i  of  ibt-aiid-twenty  years  at  die  least,  and  oue  tliat  is  learned  in  the  civil 
Ii4  aoelasiastical  laws,  and  is  at  the  least  a  luaster  of  arts»  or  bachelor  of  taw, 
lad  is  reasonably  well   practised  in  the   course  thereof,  as  likewise  well 
ifttled,  and  zealously  bent  to  religion,  touching  whose  life  and  manners  no 
idl  esample  is  had,  and  except  before  he  enter  into  or  execute  any  such 
he  ihall  take  the  oath  of  the  king's  supremacy  in  the  presence  of  the 
or  in  the  open  court,  and  shall  subscribe  to  the  arLieles  of  religion 
upon  in  the  Convocation  in  the  year  1562,  and  shall  also  swear  tltat 
»ffl,  to  the  uttermost  of  his  under^^tanding,  deal  uprightly  and  justly  in 
«ftee«  without  respect  or   favour  of  reward ;  the  said  oaths  and  sub- 
to  be  recorded  by  a  register  then  present." 
they  are  also  to  take  the  oaths  at  tlie  sessions,  as  other  persons 
for  offices^ 
tht  tffcond  year  of  King  Charles  I.  Dr*  Sutton,  chancellor  of  Glou- 
wis  sued  before  the  liigh  commissioners,  for  that  he  being  a  divine, 
ring  never  been  brought  up  in  the  science  of  the  civil  or  canon  laws. 
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Lcttx   Eeel.  de  France, 

I  dt  Athofi,  »n  Const  Oihon,  tU. 
\  Xctnt  nf  the  L^w^  iiU  Commismrjf, 


((i)  Hutckerlie*  ( Preberut  of)  eaSA,  Noy, 
1 5Ji,  1  BtJni*s  E.  L. ,  by  l^iilhraorc,  2S9.  (a), 
AyhflCc'H  Farcrgon  Juris  i63, 

A  ltd  what  b  Mid  of  cunTini^arie^  may 
be  alft*j  spplied  to  tlie  oflidats  of  such 
archdeiic^iiis  nii  have  n  coiicttrrent  jiirivdic* 
tioii  with  tlii^ir  bl&hop.  GibM>irs  Traeti^ 
1 14.    Vidt  ante,  lit  AucunxACOM^ 
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nor  haying  any  understanding  therein,  took  upon  him  the  office  of  chan* 
eeUor,  contrary  to  the  canons,  and  constitutions  of  the  church;  and 
he  prayed  a  prohibition  in  the  Common  Fleas,  suggesting  that  he  had 
a  freehold  in  the  chancellorship,  and  ought  to  enjoy  the  same  for  life ;  but 
the  Court  would  not  grant  the  prohibition,  because  it  belonged  to  the 
spiritual  courts  to  examine  the  abilities  of  spiritual  officers ;  and  so,  though 
a  lay  person  gains  a  freehold  by  hb  admission  to  a  benefice,  yet  he  may  be 
sued  in  the  spiritual  court,  and  deprived  for  cause.  (1)  But  snbsequentiy, 
when  Dr.  Jones,  chancellor  of  Landaff,  was  libelled  against  for  ignorance^ 
prohibition  was  prayed  and  obtained  upon  this  foot  of  frediold ;  and  when 
consultation  was  prayed,  as  in  a  case  of  mere  ecclesiastical  cognisanoe,  and 
the  prayer  was  supported  by  the  precedent  of  Dr.  Sutton,  the  Court  ii 
against  it,  and  denied  Sutton's  case  to  be  law.  (2) 

fiy  a  constitution  of  Otho,  judges  ignorant  of  the  law,  in  a  doubtful  < 
from  which  a  prejudice  may  arise  to  either  party,  may,  at  the  ezpenerf 
both  parties,  call  in  the  counsel  of  a  learned  assessor.  (3) 

As  the  bishop  may  bound  commissions  in  point  of  powers^  so  he  may  dis 
bound  them  in  point  of  duration.  The  commission  of  official  for  heirim 
of  causes  is  the  only  one  which  the  bishop  is  pretended  to  be  under  m 
obligation  to  grant,  and  he  (as  official)  has  less  share  than  any  other  k 
the  spiritual  administration;  and  yet  even  in  this  the  rule  of  the kv ilk 
that  the  powers  of  an  official  cease,  not  only  by  revocation,  but  by  thedolk 
of  him  who  deputed  him.  And  the  reason  given  for  thu  is,  that  othenrin 
upon  the  death  of  the  bishop  the  guardian  of  the  i^iritualities  (and  the 
same  holds  good  of  the  successor  also),  might  have  an  unacc^rtabk  penie 
entailed  upon  him.  Accordingly,  before  the  Reformation,  knd  for  soM 
time  after,  we  find  new  commissions  for  offices  of  all  kinds  generally  gmlll 
together  after  the  consecration  or  translation  of  a  new  bishop,  and  thai 
grants  were  usually  either  to  continue  during  pleasure  in  express  word^ff 
without  any  mention  of  the  continuance  for  life,  or  other  term,  and  so  eqaa^f 
revocable  at  the  pleasure  of  the  bishop.  This  seems  to  have 
to  be  at  least  the  common  style,  for  some  years  in  the  reign  of  < 
Elizabeth ;  and  in  the  next  reign  we  find  it  a  question  in  the  case  of  thi 
prebend  of  Hatcherley,  whether  any  confirmation  could  bind  the  sniiMWri 
and  though  in  the  case  of  Dr.  Barker,  in  the  21  st  year  of  King  Jamei^  Al 
Court  were  of  opinion  that  the  bishop  had  no  right  to  take  from  an  oSott 
his  office  of  commissary  and  vicar  general,  which  was  granted  for  fife;  it  ii 
to  be  observed,  that  that  grant  had  been  made  by  deed  by  the  Inshqi  ktal* 
self,  who  therefore  was  bound  by  his  own  act,  and  could  not  undo  it  A- 
pleasure;  but  in  the  next  reign  (3  Car.  1.),  in  Sutton's  cose  (4),  it  bi 
mentioned  again  as  a  doubtful  point,  whether  the  grant  of  the 
(however  confirmed)  could  bind  the  successor.  (5) 

And  it  should  seem  that  the  grantees  themselves  doubted  their  title  tt^ 
life,  in   the   known  way  of  commissions,  according  to  the  ecdesiai 
method ;  and  therefore  for  greater  security  (no  doubt  by  the  advice  of  < 
mon  lawyers),  they  obtained  the  offices  by  way  of  letters  patent,  with  itr ' 


(1 )  Gibton's  Codex,  987.     SuUom'g  (Dn) 
ease.  Lit  2S. 

(2)  Ibid.    Joxef  v.  Beaut  4  Mod.  IG. 


(3)  Athon.  72.    1  Bum's  £.  L.  SMl         i 

(4)  Cra  Car.  65.  | 

(5)  Gibson*9  Codex,  Introd.  xxv.  ] 
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liAbendam,  and  other  attendants  on  temporal  grants ;  in  which  way  they  still   CfrA«c^Llo1^ 

coDtiiiue.    And  it  is  now  taken  for  clear  law  in  the  case  of  bishops  and  other   ^*'""^'' 

o»rfiiiTies»  that  the  grant  of  an   office  for  life  by  the  predecessor,  whether  - J! 1* 

Jafioftl  or  ministerial^  if  it  be  confirmed  by  the  dean  and  chapter,  is  bind-    P^.^^f^^ 

liglMi  the  successor.    But  it  is  to  \m  remembered,  that  this  is  an  allowance^    nistfrlal  office* 

•nd  not  ft  command ;  the  law  declares  such  grants  good  when  made,  but  if  *t  ■»<?  «^«"- 

doei  not  direct  them  to  be  made  j  in  this  the  bishop  is  at  his  own  liberty  as  ii^Jj^Ji^^nd  cha 

ndh  «■  ef^r^  no  restraint  therein  being  laid  upon  him  by  any  law  of  this   «cr,  is  binding 

Twllli.(l)  °"  tlie^uc 

cessor* 
The  time  reasoning  holds  good  much  more  strongly  in  the  ease  of  grants 

IbrfiTfi^  and  gmnts  in  reversion.     In  favour  of  a  grant  for  one  life  it  may  be 

that  the  grantecj  under  the  uncertainty  of  the  life  of  the  grantor, 

,  haire  no  encouragement  to  secjuester  himself  Irom  all  other  business, 

ttd  tore  kb  thoughts  wholly  to  the  execution  of  that  office ;  and  that  by  the 

te  bi  hM  attained  a  competent  knowledge  of  persons  and  things  relating 

lllkthi  may  be  removed;  but  these  cannot  be  pleaded  in  favour  of  grants 

lirBvw,  sod  grants  iti  revexsion.     It  is  true,  the  temporal  courts  do  so  far 

nmill  tiieh  grants  as  to  declare  them  void  unless  warranted  by  precedents  When  gmnts 

Mmtiie  first  of  Eliiabeth,  in  the  case  of  bishops,  and  before  the  ISEliz.  ^*^^"li  red  void 

llllictfe  of  Others,  (m  which  years  the  two  statutes  were  made  against  ranted  by  pre- 

lltliyiiif  of  these  and  the  like  unreasonable  burdens  upon  successors^)  and  *^^*dents  pre- 

Ihiy  also  declare  them  void  unless  they  be  granted  freely  and  without  firtt*<>f  Eiiwu 


and  unless  the  grantee  (supposing  him  of  full  age)  appear  to  have  bcth. 
;  knowledge  for  the  work.  But  they  have  allowed  them  to  be  good 
I  the  foundation  of  precedents  subsequent  to  the  fin^t  of  Elizabeth,  on  pre* 
that  there  might  be  precedents  before  ;  and  they  have  abo  allowed 
tomiDors  to  be  good,  on  presumption  that  in  due  time  they  will 
fi^lUj  theoBfdTes  for  the  offices,  and  that  until  such  time  as  they  shall 
HM  of  age>  they  may  supply  the  places  by  deputies*  (2) 

DMfei  of  difi'erent  diocesesi,  in  respect  to  the  exercise  of  jurisdiction,  if  Jokisdictiok. 
Meottlnry  to  the  general  jiolicy  of  the  law,  and  to  justice,  may  be  said  to  ^.y^fi*r^d^ 
fclilittttii  Ike  law  of  the  particular  diocese  in  that  respects  constitute  the 

The  ehanceUor  is  not  confined  to  anv  one  place  of  the  diocese,  or  limited  ^^^  ***  ^'"^' 

"  dioci**tts 

li  toOMi  eeitain   canses  of  jurisdietiou  ;    but  everywhere  throughout  the  ^ 

diocese    he    supplie^^    the    bishopV   absence,   in    all    matters  and   Jxtcntufthe 

I  eeele»«stical  within  his  diocese.     Hut  the  authority  of  com  missaries,  jinisdlcttan  of 

•  k  li  restnuned  to  some  certain  place  of  the  diocese^  so  is  it  also  re- 

Unibed  to  some  certain   causes  of  jurisdiction,  limited  unto  them  by  the 

liAo|i;  for  which  reason  the  law  calls  them  officiales  faranem^  quasi  officii 

iknutwit^cmdamforo  dkeeeseos  fan  turn,  (S) 

Bcsprrting  the  nature   and  extent  of  the  jurisdiction  of  chancellors, 

Stillingfleet  observes  (4),  "  There  is  a  difference,  in  law  and  reason, 

I  an  ordinary  power  depending  on  an  ancient  prescription  and  com- 

(as  it  is  in  several  places  in  the  deans  and  chapters  within  certain 

L,)  and  an  ordinary  power  in  a  substitute,  as  a  chancellor  or  vicar 

For  althottgh  such  an  officer  hath  the  same  court  with   this 


ITU 


(3)  Godolphin's  Efpertarium,  81. 
(4)1  Stilling,  Crt.  330» 
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SO  tbat  tbc  legal  acts  of  court  are  tbe  bmbop's  ; 

rity  he  sits  tiiere,  m  that  no  appeal  lies  from  the  bL»hop*s  officer  to  I 

bkhop  himselfj  but  to  the  superior  ;  aod  although  a  commisaary  be  illoved 

to  have  the  power  of  the  ordinary  in  testamentary  causes,  which  were  iol 

originally    of    spiritual   jurisdiction,   yet    in    acts  which  arc  of  jpintml 

and  voluntary  jurisdiction,   the  case  is  otherwise*      For  the  bishop,  bf 

appointing  a  chancellor,  doth  not  divest  himself  of  his  own  ordinary  power; 

but  he  may  delegate  some  parts  of  it  by  commission  to  othfrs,  which  goo 

no  farther  than  is  expressed  in  it.     For  it  is  a  very  great  mistake  in  loj  to 

thinkj  that  such  who  act  by  a  delegated  power,  can  have  any  more 

than  is   given  to  them,  where  a  special  commission  is  required  for  1 

exercise  of  it.     For  by  the  general  commission  no  other  authority  | 

but  tliat  of  hearing  causes ;  but  all  acts  of  voluntary  jurisdiction  i 

special  commission,  whicii  the  bishop  may  restrain  as  he 

as  Lyndwood   saith*    nothing  passes,   virtute   officii,   but   the  hetriigl 

causes  ;  so  that  other  acts  depend  [upon   the  bishop's  particular  gniit 

that  purpose.     And  the  law  nowhere  determines  the  bounds  of  a  i 

cellors  power  as  to  such  acts ;  nor  can  it  be  supposed  so  to  do, 

but  a  delegated  power,  and  it  b  in  the  right  of  him  that  deputes  to  i 

scribe  and  limit  it.     Neither  can  use  or  custom  enlarge  »iieil  % 

which  depends  upon  another's  with     And  however^  by  modern  | 

patents  for  such  places  have  passed  for  the  life  of  the  person  to  whovil 

were  first  granted,  yet  it  w*as  not  so  by  the  ancient  ecclesiastical 

England*    For  Lyndwood  affirms,  that  a  grant  of  jurisdiction  ceases  1 

death  of  him  who  gave  it  (per  mortem  deputantis  cessat  potestis  ' 

lium) ;  or  otherwise  it  could  never  pass  into  the  dean   and  chapltff 

vacant€f  or  to  the  guardian   of   the  spiritualities.     And   he  gives  m  \ 

reason  for  it,   *'  Ne  invitus  habeat  oflicialem  sibi  fortassi*  odiosum.** 

true,  that  by  the  statute  of  the  S7  Hen,  8,  c.  17.  mere  doctors  of  liir| 

made  capable  of  exercising  all  manner  of  ecclesiastical  jurisdiction;! 

it  doth  not   assign  the  extent  of  their  jurisdiction^  but  leaves  it  I 

bishops  themselves,  from  whom  their  authority  is  derived*      And  Xh€  I 

still  distinguishes  between  potestaa  ordinaria  and  delegata ;  for  the 

supposes  a  person  to  act  in  his  own  right,  and  not  by  deputatkni* 

no  chancellors  or  officials  will  pretend  to.** 

I Wtfwfrtrj/ jurisdiction  is  exercised  in  matters  which  require  no  j 
proceeding,  as  in  granting  probate  of  wills  and  letters  of  odniL 
sequestration  of  vacant  benefices,  institution,   and  such  like ; 
jurisdiction  is,  where  there  is  an  action  or  judicial  process,  and  i 
the  hearing  and  determining  of  causes  between  party  and  party.  (I) 
And  the  distinction  which  Bishop  Stillingfleet  Jays  down,  lietvfi 
tcntious  and  voluntary  jurisdiction,  as  the  one  is  supposed  to  be 
to  the  official,  and  the  other  to  remain  in  the  bishop,  is  supported^  I 
the  eontenlious  jurisdictton,  by  tlie  books  of  common  law  ;  wfaidl  i 
that  a  bishop  may  well  sue  for  a  pension,  or  other  right,  befoR!  his  ( 
chancellor;   and  say  that  the  archbishop  having  constituted  an 
principal  (as  the  dean  of  the  archers)  to  receive  appeals  cannot  i 
come  into  thai  court  and  execute  the  ofhee  himself.     Add  to  tbiisi 


(I)  Aylifltf's  Pirergon  Juris,  318. 


ly  Mid,  that  if  a  bi^fiop  do  not  conBtitute  a  chancellor^  he  may  be 
otllged  to  do  it  by  the  archbishop  of  the  province.  (1) 

But  as   to  the  other  branch,  viz.  voluntary  junsdiction,  as  visitation, 

iastitutiof},  UeencesSi  and  the  like,  it  remains  in  the  archbishop  or  bishop, 

aelwiihitaodiQg  the  general  grant  of  all  and  all  manner  of  jurisdiction 

to  tbo  official.     And,  therefore,  in  our  ancient  ecclesiastical  records,  we 

lid  tpecuU  commissi  on  s  to  hear  and  determine    the  com  per  ta  and  deteeta 

ia  vJJitaliotiej  granted  by  the  visitors   to   such  persons    whose    zeal   and 

ttlepity  they  could  confide  in,  for  the  effectual  prosecution  of  the  crimes 

Nd  met  detected.     In  like  manner,  institutions,  licences,  and  the  like,  can 

Umg  to  ehanceilors  no  otherwise,  than  as  the  right  of  granting  is  conveyed 

II  IImb  dklioetly  and  in  express  terms  :  and  all  that  is  here  said  of  chan- 

sitoB^  lM>klt  equally  in  the  case  of  commissaries  and  oHicials,  according  to 

Aimpective  powers  delegated  to  them.  (2) 

Cider  the  appellation  of  delegated  jurisdiction,  in  a  large  sense,  may  be 
MSprimided  the  jurisdiction  of  archdeacons,  who  exercise  such  branches 
if  ipiieofiAl  power  (in  subordination  to  the  bishops)  as  have  been  anciently 
«l|Md  to  them,  especially  the  holding  of  visitations ;  and  of  deans,  deans 
nd  chapters,  and  prebendaries,  who  exercise  episcopal  jurisdiction  of  all 
ydb  independent  of  the  bishops,  though  no  jurisdiction  could  accrue 
li  tloD*  otherwise  than  by  grant  from  the  bishops,  or  by  the  arbitrary 
ad  Oferruling  power  of  the  popes.  Both  of  these,  however  originally 
ddfgitiK),  have  long  obtained  the  style  of  ordinary  jurisdiction,  as  belonging 
rf  coiiiw,  and  without  any  express  commission,  to  the  several  offices  before- 

WBtiODML  (3) 

But  iht  power  which  we  properly  call  delegated,  is  the  power  of  chan- 
iDoKV  conifiiissanes,  and  officials ;  which  they  exercise  by  express  commis- 
\m  from  the  respective  ordinaries  to  whose  stations  or  offices  such  power* 
■iiwiesed*(4) 

b  SrnHk  V.  Lorerftove  (5),  Sir  George  Lee  observed,  **  The  power 
ll  gimnting  licences  cannot  now  be  legally  given  to  a  chancellor ;  for  the 
llitstj*  of  Unifonnitf,  13  5:  M  Can  2.  c.  4*  s.  19/ says,  that  lecturers  shall 
biieefidied  by  the  archbishop  of  the  province,  or  bishop  of  the  diocese,  or 
(iieMethe  see  be  void)  by  the  guardian  of  the  spiritualities,  under  his 
«y;  and  shall,  in  the  presence  of  the  same  archbishop,  or  bishop,  or 
piiii1iiii  of  the  spiritualities,  read  the  thirty-nine  articles,  &c.  Now,  when 
to  id  of  parliament  has  appointed  certain  persons  to  do  a  certain  act, 
iD  Other  person  can  do  it ;  and  this  was  agreeable  to  the  desire  of  the 
MefB  long  before,  as  appears  from  Archbishop  Abbot's  injunctions  and 
llomotwl^ia" 

h  CkaMr^Yonge  (jS)  Sir  John  NichoH's  opinion  incUned  against  the  power 

•ft  eommiflGarj  to  appear  and  deny  the  jurisdiction  of  a  superior  court,  for 

Ar  pofpose  of  obstructing  the  grant  of  a  probate,  till  the  question  of 

*  tlie  person  requesting  it  had  or  had  not  ^^bonanoiabiUa?**  had  been 

He  thought  the  interest  ot  the  commissary,  arising  from  his  right 

'  *^pmat  probate,  if  there  were  do  "  bona  notabiiia"  did  not  entitle  him  to 


CwAKrELLQR, 

OrriciAL 


What  may  be 
comprehended 
yilder  the  ap- 
|icOalion  of 
(Idegatcd  juris- 
dictioo* 


Tlie  chancellor 
cannot  grant 
licenses. 


Chancellor  &c 
nut  cniiilcd  lo 
put  a  party  to 
his  oath  that 
they  have  bona 
naiaUUa  out  of 
their  jurisdic- 
tion citcept  in 


in  Gil 


Codex,  986. 
lex,  9&7. 


I   Vent.    3. 


(4)  Ibid. 

(5)2Lcc{Sir  G.),  170, 
(g)  I  Add.  330. 
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their  ow^n 
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Chinccllor 
earn  be  an 
asaessLT  under 
the  Ciiurcli 
DUciplinc  AeU 

A  rrt A  I.. 
Appc'«}  and 
Jotters  of  re- 
quest lie  fram 
tlie  commissary 
to  the  metro- 
politan court. 
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AUTHOftXTT. 

When  an  action 
lies  agiiinst 
s  cbmiicellor. 


CHANCKLLOK,  OFFICIAL  PRIKCIPAU  ETC 

put  the  executor,  otherwise  than  by  oath  in  his  own  court(I),  oa 
there  being  ^^  hona  notabilin^^^  before  probate  was  granted  in  the  Pr8i 
Court.     In  this  case,  the  orttcial  of  the  archdeacoary  of  Norwicii 
terposed  a  caveat  to  the  issuf^  of  the  probate,  but  he  proceeded  tm 
after  thb  intimation  of  the  judge's  opinion,  and  w&i»  ultimatelj 
in  the  costs  of  the  proceeding* 

In  the  Church  Disciptine  Act  (2),  the  chancellor  is  eauint 
tho8e  qualified  to  be  the  assessors  of  the  bishop  in  heaiiog  pi 
a  clergyman. 

It  was  held,  in  Burgoyne  v.  /f«e(3),  that  the  appeal  Xw 
miftsary  to    the   metropolitan,    and    not   to  the  chancellor^    tlie 
of  the  canon   law,  as  cited  by  Ayliffe,  being  overruled  in  tltia  ] 
by  the  bill  of  citations  (4);  and  the  aame  decision  establi^^hed 
of  retjuest  go  in  the  sanae  course  with  the  appeai 

An  action  lies  against  the  judge  of  an  ecclesiai^tical  court  who  hi 
beyond  the  jurisdiction  of  the  court:  as  where  a  party  was  excomml 
for  refusing  to  obey  an  order  of  the  ecclesiastical  court  which  ii 
authority  to  make  ;  or  where  the  party  had  not  iK^en  previously 
a  citation  or  monition,  nor  had  due  notice  of  the  orders.  (5) 

But  in  Ackeriei/  V,  Parkinson (6)  an  action  was  held  not  to  He 
Wear  general  of  the  bishop  for  excommunicating  the  plaintiff  foi 
niacy,  in  not  taking  upon  him  administration  of  the  effects  of  an 
to  whom  he  was  next  of  kin,  and  where  he  had  intermeddled 
goodst  &c. ;  although  the  citation  by  which  the  plaintiff  was  cited 
by  reason  that  it  required  him  to  appear  and  take  adminisj 
out  leaving  him  an  option  to  renounce  it,  and  the  pi 
had  been  set  aside  upon  appeal ;  for  the  vicar  geoerml  kadji 
sufyed  miUier,  viz,  the  granting  administration,  and  there 
Mr.  Justice  Le  Blanc  observing,  **  The  w^hole  fallacy  of  the  il 
lies  in  considering  every  step  taken  in  the  cause  as  an  excess  of  jurl 
because  some  steps  have  been  erroneously  taken ;  whereas  the  distil 
that  where  the  subject-matter  is  within  the  jurisdiction,  and  the 
18  erroneous,  although  the  party  shall,  by  reason  of  the  error,  be  ei 
set  it  aside,  and  to  be  restored  to  his  former  rights,  yet  he  shall  oi 
titled  afterwards  by  action  to  claim  a  compensation  in  damage* 
injury  done  by  such  erroneous  conclusion,  as  if,  because  of  the  a 
Court  had  proceeded  without  any  jurisdiction*  It  seems  to  me 
not  the  ease  of  a  court  having  proceeded  altogether  without  jofi 
having  exceeded  its  jurisdiction,  but  of  a  court  baving  ji 
having,  in  the  course  of  the  exercise  of  it,  come  to  an  errooeoi 
which  has  been  the  cauae  of  the  damage.** 


(I)  Vide  Canon  92. 
(S)  8lBt.  g  &  4  Vict.  c.  96,  fi.  IK 
pbent*  Bccletiastical  SfcAtutes,  2061, 
(3)S  Add.  410. 


(4)  Sut.23  Heo,«.  c.  % 
Ste-  (5)  Bmvmin  v.  Sivtf,  3  Comf^  ( 

(6)3M.  &  S  411. 
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CHAPELS-  (1) 

1.  Divined,  pp.  247,  248. 

I  PiivATB  Chapels,  pp.  248,  249. 

ifuwm  lyintyi'iaft  if  not  hotmd  to  n^ppfy  eooy  ekapti  huUi  wUhm  the  parish  wiih  a 
frwdkr-^Slat.  2  j-  S  Edw.  6.  and  Hat  1  EUz.  e.  2.  «.  1.  —  Stai.  33  EUx,  e.  I. 
<.  18.  —  Camon  71.  —  Ministen  not  io  prtaeh  or  adminitUr  the  eommnnion^  in  private 


1  Fbee  Chapels,  pp.  249—251. 

i  Chapels  op  Ease  and  Parochial  Chapels,  pp.  251*— 258. 

Jkfwii^*  Whether  a  ehapel  he  parochial  ie  a  matter  of  spiritual  comMiiee—  tlhapel  of 
earn  ie  not  Stored  ly  the  drcnmttanoe  that  it  ha§  eacramenta  and  bttriale-^  General 
of  law  ae  to  the  erection  of  chapeU  ^-  Judgment  of  Sir  John  NiehoB  in 
I V.  Vfooim —  Endowment  and  dependence  of  chapeU  of  can —  Dependence  of 
f«  the  mother  dkmreh  —  Submieeion  of  the  curate  of  a  ehmpel  to  the  rector 
m  oieor  qf  the  wudher  church  —  Repairs  to  a  chapel  of  ease  no  discharge  from  repairs 
ts  As  moAer  church  —  A  prescription  to  pay  a  parson  of  a  chapd  of  ease  with  tithes 
hdi  to  he  good  —  At  common  law  parishioners  bound  to  repair  the  dkmth  —  Jue^ 
mmt  of  CUrfJuetiee  Holt  in  Ball  v.  Caoss. 

5.  Government  of  Chapels,  pp.  258—262. 

Chofd  or  tkurA  how  to  he  tried  —  Word  **  hemfiee  **  comprehends  tkapebries.  —.  Genered 
lilfito  ef  tks  inewolbent  ceter  chapds  —  Ths  bishop  has  absolute  power  of  revohing  a 
Uesnoe  to  egloieie  in  an  unoonseeraied  diapd—  Nomination  of  ndnittor. 


6L  District  Chapels,  pp.  262^26^.  .,  .^, , 

1.  Chapel  defined. (2)  ,  ,,.,,^  t,iUi.tvi.-ii  Chafel 

S«pectiDg  the  definition  of  the  word   ''chap.i^.7^;Pf,|}q^]m^^)ji)|||t  Chapd,  whtnce 

,  "  We  have  softened,  in  English,  the  pronunciation  of  the  initial  *°  <»Ued. 


of  this  word,  as  we  have  done  in  many  .?f.^^r  Jik§  i|jis(^|3j^^jrj^r,k  b 
nidntlj  the  same  with  the  Latin  word  cf^toti,  .ih^tQanisk  wdrd  dsr  hapdi 
ii  Idgic  tapeUe,  the  Spanish  capilki.  But  -^imi  Wlrenp^:'tli^j^.^j^^H^r 
lufatioa  seems  not  to  have  beejQ,  satiitfactorilji  acv^oitfitf  d.  Iqi:,  .  ilp^i^ps 
kame  may  be  a  diminutive  of  of  the  word  cdpa,  which  hath  bei^n'a^Mt^ 
krigiiify  one  of  the  priest's  ve8teents,;fl9  clfclM.  (s^J'^J.^^  §^4^^ 

vA^  from  its  containing,  pf  oovering,  the  whole:  back  and  sliooidenu'  'For 
d^di  at  first  were  odly"  tedUT  or  tabertiacles^  sqmetjhb^:  ^eA,  i^^jf 
being  oo^iiQg  xnpr^  tliaa  a  covmog  Jroia  the:iaclencm7  of  idw 
And  the  metaphor  is  'transferred  with  opr  English  iroH)  fo^ 

!       .  _■    ■  I-.:  .■»    ■       ■;•■.! 

(I)  lUi titCavBtfii— drotcHBoiunrc         (^  FMJtStqthemr  EcekiBaiti^tl  dtitai«w 

f  EuiiiiiMriBil  <utm<»,  9S&  10371  (S)  1  Bui^s  £.  L.'295.  '  ' 

,-|in.1S57«'ldJ9.  1961;  14S1/ -1087.      ■  ■"■'    '"'■'■'*  -  ■' 

\\9n.    ■  ■  ■■  ■■•■■'•■■/■■.   "■■  ■■.■'.'•;  ;■  .' 
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which  is  used  to  cienominate  the  same  vestment,  and  signi£etli  \ 
or  other  vaulted  covering.  So  eoppe  denoteth  the  round  top  of  A I 
we  say  the  cape  of  a  wall ;  the  cape  of  a  coat ;  cape^  a  promontory 
extremity ;  capy  a  coveriog  for  the  head  ;  aiid  other  such  Uke*** 


PjllVATK 

Cii  A  rcu* 

Denned. 


A  parson  «p- 

propmtc  15  not 
bouod  to  sup- 
ply every 
ihipcl  built 
witiitt)  th« 
pftfish  with  a 


2*  PnivATE  Chapels. 

Private  chapels  are  sucli  as  noblemen,  and  other  religiouB 
peraonsj  have*  at  their  owd  private  charge*  built  ( 1 )  in  or  near  tl 
houses,  for  them  and  their  families  to  perform  religious  duties  io^ 
private  cliapeb  and  their  ornaments  are  maintained  at  the  clmr^ 
persons  to  whom  they  belong,  and  chaplains  arc  provided  for  tiicm  I 
selves^,  with  honourable  pensions ;  and  they  anciently  were  all  ooi 
by  the  bishop  of  the  diocese,  and  ought  to  be  so  still 

A  parson  appropriate  is  not  bound  to  supply  every  private  cliai 
within  the  parish  with  u  preacher :  thus,  in  Herbert  v*  WeHmmali 
and  Chapter  of)  (2),  the  lord  chancellor  observed,  **  The  bdijj 
endowing  of  the  church  was  what,  at  comnton  law,  originally  ent^ 
patroti  to  the  patronage ;  here  the  inhabitants  built  the  cbapei^ 
the  pew-money  have  endowed  iL  It  is  not  reasonable  to  mj  i 
dean  and  chapter,  as  par:* on  appropriate,  have  a  right  to  soppi 
chapel  built  withiu  the  parish  with  a  preacher;  it  would  bei 
pense  and  hardship  upon  them  to  be  obliged  so  to  do ;  nestlier  f 
to  be  at  their  election  to  supply  it :  for,  suppose  I  build  a  chapi 
house  for  niyselfj  the  parson  is  not  bound  to  provide  for  it ;  or,  i^ 
build  a  chapel  in  my  house  for  myself  or  my  next  neighbour^  can  th 
name  one  to  preach  there  ?  I  think  not :  and  it  wilt  make  no  allil 
the  chapel  which  i  build  in  my  own  grounds  be  intended  for  tlK 
twenty  neighbours  besidet*  my  own  family,'*  (3) 

By  a  constitution  of  Archbijshop  Stratford  it  was  decreed,  that  wfe 
against  the  prohibitions  of  the  canons,  should  celebrate  mass  in  orai« 
chapels,  houses,  or  other  places  (5)  not  consecrated,  without  havtagi 
the  license  of  the  diocesan  (6),  should  be  suspended  from  the  celelii 


(i)  And  though  a  priTfttc  chB|>el  may  be 
mnncied  to  the  church,  the  repair  thcri»)f 
bdongt  to  the  owner.     2  Iiut  489. 

(i)  I  P.  Wins.  773. 

(S)  Vide  etiam  Stephens*  Ecclesiastical 
Statutes,  988. 

(4)  /«  oraioriti ; — An  oratory  diBcrs  from 
a  church  ;  for  in  fi  church  there  U  appointed 
a  certain  endowment  for  tb«  miitj^itcr  and 
Dili  era  ;  byt  an  oratory  li  that  which  \s  not 
built  for  saying  mass,  nor  endowed,  but  or- 
douiod  for  prayer.  Lyndwood,  Prov.  Const. 
Ang,  333. 

(5)  Or  other  piaces :  ■ —  An  suppose,  in  a 
Unl,  or  in  the  open  air      Ibid. 

(6)  Xft^Aonl  Aortas  obiained  the  lken*e  of 
the  diocesan :  ^-  Such  oratory  any  one  may 
build  witljout  the  coti«pnc  of  the  biihop, 
but  without  the  consent  of  the  blslifip  di' 
vine  wnrice  may  not  be  performed  ihtric 
And  thij  licence  be  tbaU  oei  grant,  for  di* 


cauj  « 
oenls  i 


vine  service  there  to  be  perfiocmel 
greater  fc^tirak.     Ibid. 

AbuEidanoc  of  such  liecnees  1^ 
a^d  since  the  Hcibmiatiocu  nod 
eceleuastical  records,  noc  enlj  ftl 
and  sermons  ( Risg,  Craa. 
34.  39,  4a  Abb.  3.  14«. 
$ionie  instances,  for 
the  law  is,  that  such  licences  li 
sparingly  ;  Episcopi 
audiendi  missas  extra 
alcm,  nisi  cum  magni  diffimlSM^* 
non  dehcnt  (as  is  said  by  Ljodvi 
also  says  in  his  gtosa  on  Ibe 
tion,  Hanc  Ucentiani  nan  < 
cotins  in  majoribus 
without  th«  like  lieene^  thcf 
a  bell.  In  dictis  tame 
sunt  imponi  campana, 
copi.  And  tbcae  restrictiona  v< 
private  <irat^fieS|  <»ut  of  a  joal  iq 
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ic€  for  the  space  of  a  month.     And  all  licences  granted  by  the 

i  for  celebrating  raajjs  in  places  not  consecrated,  other  Umn  to  noble- 

I  or  other  great  men  of  the  realm,  living  at  a  coDsiclerable  distance  (1) 

I  cliurcb,  or  notoriously  weak  or  infimi,  should  be  void.    Nevertheless 

governors,  and  canons  of  cathedral  churches^  and  others  of  the 

I  might  celebrate  mass  in  their  oratories  of  anf  lent  erection,  as  hatl 

customed.     Moreover,  the  priests  who  should  celebrate  mass  in  ora- 

I  or  chapels  built  by  the  kings  or  queens  of  England,  or  their  children^ 

i  not  incur  such  pains.  (2) 

flat  2  &  3  Edw.  6.  c.  L  s.  L  and  stat.  1  Eliz.  c.  2,  a.  4r.  (3),  the 
t^rcBsion  *'  open  prayer  "  in  and  throughout  those  acts  is  explained  to  be 
AitprmyeF  ifhicb  b  for  others  to  come  unto  or  hear,  cither  in  common 
ibrcbo^  or  private  chapels,  or  oratories. 

BystaL  25  Eliz.  c,  1.  s.  12.(4-),  every  person  wlio  usually  on  the  Sunday 

ikill  have  in  his  house  the  divine  service  which  is  established  by  law,  and 

bBtketeat  himself  usually  present,  and  shall  not  obslitiately  refuse  to  come 

to^ureh,  and  shall  also  four  times  in  the  year  at  least  be  present  at  the 

^mm  •er^'ice  in  the  church  of  the  parish  wliere  he  shall  be  resident,  or 

■I  lome  other  open  common  church  or  chapel  of  ease^  shall  not  incur  the 

HjMlty  of  t?0/.  a  month  imposed  by  that  act  for  not  repairing  to  church. 

y  By  emon  71.  **  No  minister  shall  preach  or  administer  the  holy  communion 

k  iny  prirate  house,  except  it  be  in  times  of  necessity,  when  aJiy  being 

atber  to  impotent  as    he  cannot  go  to  the  church,  or  very  dangerously 

9(kf  ire  desirous  to  be  partakers  of  the  imly  sacrament,  upon  pain  of  sus- 

fWioR  for  the  first  offence,  and  excommunication  for  the  second  ;  provided 

Iktt  honses  are  here  reputed  for  private  houses,  wherein  are  no  chapels, 

Mdfed  and  allowed  by  the  ecclesiastical  laws  of  tliis  realm  ;  and  provided 

llMiiViider  the  pains  before  expressed,  that  no  chaplains  do  preach  or 

wbiiamtjtT  the  communion  in  atiy  otlter  places  but  in  the  chapels  of  the  said 

Immi  ;  and  that  also  they  do  the  same  very  seldom  upon  Sundays  and 

Mfdayt;  so  that  both  the  lords  and  mastei's  of  the  said  houses,  and  their 

shall  at  other  times  resort  to  their  own  parish  ehurches,  and  there 

I  the  holy  commuitioii  at  the  least  once  every  year." 


Phitatk 


St»L2&3Edw. 
G.  iiijd  sbt.  1 
Klix  c.  L\  s.  I. 
'*  Open  prayer." 

Slat.  23  Elii,    ; 
c.  1.  a.  12. 


Canon  71 1 

BIJiiisterii  not 
to  prcfieh  or 
.idmiiikliir  the 
coiumyiiion  in 
private  liou&es. 


3*  Fres  Chapels. 


Fau  CssAnia, 


Vtkt  dUtinctlon  of  free  chapels  is  grounded  on  their  freedom  or  exemp-  X>cfincJ 
I  from  all  ordinary  jurisdiction.  (5) 


i  of  ^blie  worship,  that,  while  the 
I  of  lbs  ebureh  provided  for  great  ioKr- 
fpmlt  distance^  such  indulgencu 
be  abuM^d  to  an   ujniecessftry 
*  public  or  parochial  communion. 
r  Codes,  SIS. 
I M  tf  mmtiderahh  tKtiaitte,  _»  Am,  »up- 
t  <n  more  ;  and  In  sucti  case  ami 
r  the  blkhop  ought  to  permit 
I W  performed  then?.     Ibid. 


(2)  Lyndwood,  Pro  v.  Const,  Ang,  233. 
(5)  Stephens'  Ecclesiastical  StJitutcs,  3 JO, 
364/ 

(4)  Ibid.  443. 

(5)  Gibson's  Codeii  210.  This  difttine- 
don  appears  from  the  tenor  of  the  following 
writ: — 

*•  Rux,  Abbdli  fiancti  Jacohi  North- 
ampton salutciu ;  cum  ccdci^m  &anct;f 
C^dde  dc  Salop  per  progi^nitort:}  iiustros 
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Fmu  CtiAnUi 
ft  fr«e  eh«p«L 


OIBcktiog 


Vidto^o. 


The  kiog  can  erect  a  free  chapel^  and  exempt  it  Irom  tiie  jmi 
the  ordiDary,  or  may  license  a  subject  so  to  do.  (1) 

And  Dr.  Godolphin  says,  the  king  may  license  a  subject  tc 
chapelj  and  by  bis  charter,  exempt  it  from  the  visitation  of  ihu  or 
But  Dr.  Gibson  observe**,  neverthelesd,  that  no  imtancea  mre  |ii 
confirmatioD  of  the  latter  of  these  positions :  it  is  true>  he  s&jb^  i 
free  chapels  have  been  in  the  hands  of  subjects ;  but  it  does  not 
follow,  that  those  were  not  originally  of  royal  foundation*  (S) 

By  a  constitution  of  Archbishop  Stratford,  as  before  menticmedi 
who  officiate  in  oratories  or  chapels,  erected  by  the  kings  or 
England,  or  their  children  (4-),  need  not  the  license  of  the  ordina 
All  free  chapeLs,  together  with  tiie  chantries^  were  given  to  the  k 
first  year  of  King  Edwanl  VI.;  except  those  that  are  excepted  ii 
of  parliament  by  which  they  were  given ;  or  such  as  were  fouJid 
king,  or  his  license,  after  tlie  dissolution.  (5) 

And  the  king  himself  visits  his  free  chapels  and  hospitals^  an 
ordinar)^;  which  office  of  visitation  is  executed  for  the  king  b] 
high  chancellor.  (6) 

Free  chapels  may  continue  such,  in  point  of  exemption  from 
visitation,   though   the   head,   or   members,   receive   institutia 
ordinary,  (7) 

This  appears,  beyond  exception^  from  the  king's  presentation 
of  the  free  chapel  of  Hastings^  made  to  the  bishop  of  Chicheftti 
royal  mandate  for  instaimentj  reciting  the  admission  and  instittttii 
person  presented  ;  both  which  we  find  in  the  regbter  (8),  as  fallow 
"  Rex,  venerabili  in  Christo  patri  T.,  eadem  gratia  episcopo  ( 
ialttteni.     Ad  pr^bendam,  quam  W,  de  C*  dum  vlxit,  obtuiuil 


iojy 
1  on 


quondam  reges  Anglue  fiindati,  ct  fviis 
libertaubus  ct  prinlegiis  communita, 
capcUa  libera  dicta  rum  progetutorum  nos- 
trorum  i  primava  sua  fundjitioDe  continue 
Iberit,  et  tio  nocln  tit  in  prirscnti,  nobis- 
quc  ct  ministris  n(»strts  &ofi»  ct  in  solidtim 
omnJ  jyre  subjfx'tii,  et  ab  omrii  provisionc? 
de  decanatu,  canonical ibus  et  prii'bcndt«,  mc 
offiiciiB  quibuisciin<|ue  dietjc  capellic,  auc* 
torit&tc  sedis  apiMtolico;  i^eu  qua  vis  uliit  con- 
eedenda  tcI  facienda,  eicmpta  penitus  et 
tmmunii;  quibus  (jnidem  privilei^its  i?t  li- 
b«rtotibiii,  exemptions  et  immuQiUfttc  dicti 
progmitoros  nostri  et  n(Kf  ac  etiam  dicta 
eapella  nostra  liberCs  pacifict\  et  t|uict^ 
ftbaque  interniptionc  qualibett  proutdcjurc 
eorotis  ad  nos  pcrtinerc  dignostciturt  n^i 
sumiu  hactcsus  et  gavUi ;  ac  jam  tnlcK 
leierimtu  quod  voa  privi1eg:iorum,  Uberta- 
ttim,  et emptiotium*  et  imtnuiiiutum  pripdlc^ 
tanim  considermtioncm  non  tial:>enCe$t  »ub 
eotorc  quorufidam  mandatorum  seu  commij' 
•ionum  vobis  in  hoc  parte  facto  ram,  pro- 
eeaaiu  et  cteculionai  faccre  nitiminit  in  de* 
rogatioaeQi  prtvilegionim,  ]il>ertatum»  ox- 
•mptionis  et  immunitatis  pricdietomm; 
qu«  m  ficrent,  in  ncutri  et  juris  eoToa« 
nootne  prirjudtcium  ac  exlurredatioma  not- 
tr«  periculum  c«derent  manifestum;  nos 
conservationi  junum  nostrorum  Tolentcs 
procpicefv  ut  detyemus,  vobii  probibemus 


ne  quloquam  in  pnrauiatt  quod  ii 
dlctc  capcUjB 
jurium  noftrormn, 
inodo,  sttentetiii  indebitl,  ma  p 
tentaii  fociatia.  £t  ti  qua  per 
parte  perperam  attenlata  (bcriai 
dilation  12  revocari  faeiatis.  X  A 
40.  (b.) 

And  in  the  regifter  of  Arcbls 
ebelsej  (  S.  a^ ) ;  it  appean,  upon 
of  the  ctergy,  thai  potacoioa  a 
and  bene6ccs  iras  giivn  hf  la^VM 
tbe  bi»hop  :  the  king  Ibtbida  il. 
libfTit  capeVii  mis,  «U  flitwi  at 
Ordinariut  »t  hahtt  iutremtitttrw  :r  \ 
that,  in  the  time  of  Edwaxd  L,  i 
of  £iet4*r  was  attached  to  aavi 
the  king,  Quare  exerctrff  jurii 
in  capcllA  rcgta  S.  BuriaiuE. 
KaL  97.  B.  R.  Gibson's  Codci 
(1)  D^ge*t  P.  Cbf  Ellii,  SS 
(S)  Godo1pbln%  Repertorimn. 

(3)  GibMKi^  Cod«x*sn. 

(4)  Or  thmr  ckOdnm :— WtiMl 
dreii  doet  not  extend  btjfDOd  gl 
drea ;  after  these,  tbey  artcalM 
Ljndwood,  ProT.  Cotut. 

(5)  r><«je'i  P,  C  by 

(6)  Godolphin** 

(7)  Gibson*!  C4Miex,'flI 

(8)  F.  907.  (h> 
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flipdb  BOitn  de  Hastyngs,  vmcanteni>  et  ad  nostram  donationem  apeotan-  Fm  Chapiu. 
fm,  dOedam  nobis  H.  de  B.  vobU  pnesentamus^  intuitu  charitatis  rogantes 
qntemis  ipsum  H.  de  B.  ad  pnebendam  iUam  admittatia^  et  pnebendarium 
^■ittifii  in  eadeniy  cum  auis  juribus  et  pertinentiis  quibuscunque,  in 

*<Bex9  Deeano  et  Capitulo  libene  capellsB  sua)  de  Hastyngs  salutem. 
CiB  venermbilis  pater  T.,  episcopus  Cicestren'>  dilectum  nobis  H.  de  B.  ad 
fwbendam,  quam  W.  de  C.  dum  vizit,  obtinuit  in  capella  pnedicta,  ad 
praMBtadonem  nostram  admiserit,  et  praebendarium  instituerit  in  eadem 
fnat  per  literas  ipsius  episcopi  in  cancellaria  nostra  inde  ostensas  plenids 
poloit  q>parere :  Vobis  mandamus  qudd  eidem  H.  stailum  in  choro,  et 
ham  in  eapitulo,  rtitione  prssbends  illius  prout  moris  est  assignetis^  et 
^HB  In  cOTporalem  possessionem  ejusdem,  cum  suis  juribus  et  pertinentiis 
fDbiManqoe>  indocatis  sen  induci  faciatis.    T.  &c/*  (1) 

Firee  chapels,  says  Bishop  Tanner(2),  were  places  of  religious  worship, 
owpt  from  all  ordinary  jurisdiction,  save  only,  that  the  incumbents  were 
gMnlly  instituted  by  the  bishop,  and  inducted  by  the  archdeacon  of  the 
plHe.  Most  of  these  chapeb  were  built  upon  the  manors  and  ancient 
ieMHMS  of  the  Crown  whilst  in  the  king's  hands,  for  the  use  of  himself 
■irelinoe  when  he  came  to  reside  there.  When  the  Crown  parted 
vHk  these  estates,  the  chapels  went  along  with  them,  and  retained  their 
int  freedom ;  but  some  lords  having  had  free  chapels  in  manors  that  do 
Mtippear  to  have  been  ancient  demesne  of  the  Crown,  such  are  thought  to 
km  been  built  and  privileged  by  grants  from  the  Crown. 

Bfstat26Hen.8.cS.s.2,and  stat.  1  Eliz.  c  4.,  free  chapels  are  charged  flnCfroitii 
vHk  int  froitSy  but  this,  the  late  Mr.  Serjeant  Hill  coi\jectures,  must  mean 
■Ijiodi  as  were  in  the  hands  of  subjects.  (3) 


4w  Chapels  of  Ease  and  Parochial  Chapels.  Cuatels  op 

Easx  akd 
Pabochial 
Of  chapds  subject  to  a  mother  church,  some  are  merely  chapels  of  ease,   ^'^^^^^ 
^tkn,  chi^s  of  ease  and  parochial  (4) :  which  distinctfon  will  be  best  ^■"*'°* 
ndntood,  by  the  de6nition  of  a  parochial   chapel,   in  Lyndwood.  (5) 
*Dbi»  idlicet,  parochianis  deservitur  de  ecclesiasticis  sacramentis  et  sa- 
wiaentalibns,  sic  quod  non  teneantur  accedere  ad  ecclesiam  miyorem  pro 
Mis  aodiendis^  vel  recipiendis  sacramentis,  et  habent  ad  hoc  sacerdotem 
fieUiter  limitatum."  (6) 
Whether  a  chapel  be  a  parochial  chapel,  or  chapel  of  ease,  is  matter  of  Wbetber  a 
oonosanoe.    Thus,  where  Keate  was  libelled  against  at  the  pro-  ^*fP^  ^  ps^o* 
of  the  rector  of  St.  George,   Hanover  Square,   for  baptizing,  ^tter<^ 
Wijing,  and  administering  the  sacrament,  in  a  chapel  in  the  parish,  with-  ipiritual 
^sGeense  from  the  bishop,  and  for  collecting  money  in  the  chapel  in  the  ^°^^"^^ 


0)  Gibm*s  Coda,  21 1.  (4)  Gibson's  Codex,  209. 

i^^Mt  Monast.  PrcT.  28.  (5)  Pror.  Const.  Ang.  ^8. 

1^)  8liir^  P.  L.,  by  Clive,  62  (6)  Fids  tHam  Ken.  Par.  AnL  590. 


CHAPELS. 


Cbafku  op 

EaSB    4MD 

Pabocbial 
CiiAnLs. 


Chi^iel  of  ease 
is  Dot  altered 
by  the  circum- 
stance, that  it 
has  sacraments 
and  bmials. 


Parochial 
chapels  only 
differ  from  a 
church  in  the 
want  of  a  rec- 
tory and 
endowment 


ofTertorj,  and  not  paying  it  to  the  minister  or  charchwardens  of  the  pariah; 
a  rule  for  showing  cause  why  a  prohibition  should  not  go  was  discharged 
on  the  above  ground.  (1) 

A  chapel  of  ease  is  built  for  the  ease  of  the  parishioners  that  dwell 
too  far  from  the  church,  and  b  served  by  a  curate,  provided  at  the  chaige 
of  the  rector^  or  of  some  that  have  benefit  by  it,  as  the  compositioii  or 
custom  may  be.  (2) 

A  chapel  merely  of  ease,  is  that  which  was  not  allowed  a  font  at  its 
institution,  and  which  is  used  only  for  the  ease  of  the  parishioners  in  prayen 
and  preaching  (sacraments  and  burials  being  received  and  performed  only 
at  the  mother  church),  and  commonly  where  the  curate  is  removable  at  the 
pleasure  of  the  parochial  minister :  "  quando  prselatus  superioris  eccleue 
est  curatus  utriusque,  exercet  tamen  ibi  curam  per  vicarium  non  per- 
pctuum,  sed  temporalem,  ac  remotivum  ad  libitum  "  (S) ;  though,  in  this 
case,  Lyndwood  observes  elsewhere,  that  there  may  be,  (in  other  respects,) 
the  rights  of  a  parochial  chapel  by  custom ;  ^  sin  autem  in  tali  capelli  non 
sit  institutus  proprius  curatus  perpetuus,  sed  remotivus  ad  libitum  pradati 
majoris  ecclesiae,  potest  nihilominus,  in  casu,  talis  capella  habere  jura  paro- 
chialia,  videlicet,  ex  consuetudine  preescripto."  (4>)     But  where  a  chapel  is 
instituted,  though  with  parochial  rights,  there  is  usually  (if  not  always) 
a  reservation  of  repairing  to  the  mother  church  on  certain  days»  in  order  to 
preserve  the  subordination.  (5) 

According  to  Line  v.  Harris  (6),  a  chapel  of  ease  is  not  altered  by  the 
circumstance  that  it  has  sacraments  and  burials.     In  that  case  Sir  Geoige 
Lee  writes  :  <<  I  took  time  to  consider  this  case,  and  on  this  day,  7th  July, 
1752,  I  gave  judgment  thereon.     I  said,  that  this  appeared  to  me  to  bet 
chapel  of  case ;  that  its  having  sacraments  and  burials  did  not  make  itome 
to  be  such,  for,  though  in  the  second  institute  (7)  it  is  said,  that  when  tbe 
question  was,  whether  it  was  ecclesia^  or  capcUa  pertinens  ad  mtUrkm 
ccdesianty  the  issue  was,  whether  it  had  baptisterium  et  sepulluram,  for  if  it 
had  the  administration  of  sacraments  and  sepulture,  it  was  in  law  judged 
a  church,  yet  I  did  not  take  that  to  be  law.     The  fact  was  evidently  othff- 
wise.  (8)    It  appears  that  Rumford  and  Havering  chapels  are  chapeh  rf 
ease  to  Home  Church  in  Essex,  and  yet  those  chapels  have  sacramentiiBd 
burials.     So,  to  my  own  knowledge^  Uxbridge  and  Brentford,  in  Middleio^ 
are  chapels  of  ease ;  ■  the  first  to  Hillingdon,  the  second  to  Ealing.    Aid 
Totteridge,  in.  Hertfordshire,  is  a  chapel  of  ease  to  Hatfield ;  and  yet  ib  4 
those  three  chapels  sacraments  are  administered,  and  marriages,  buriab^  lod 
all  other  ecclesiastical  rites  are  performed." 

A  parochial  chapel  is  that  which  has  the  parochial  rights  of  duristeuBg 
and  burying ;  and  it  differs  in  nothing  from  a  church,  but  in  the  want  rf 
a  rectory  and  endowment.  (9) 

For  the  privilege  of  administering  the  sacraments  (especially  that  rf 


(1)  1  Bum's  E.  L.  306.  (a).    Fide  etiam 
Ken.  Par.  Ant.  590. 

(2)  Line  ▼.  Harris,  1  Lee  (Sir  G.),  146. 

(3)  Lyndwood,  Prov.  Const.  Ang.  2l'4. 

(4)  Ibid,  277. 

(5)  Ken.  Par.  Ant  595.     Gibson's  Co- 
dex, 209.     Vide  pott^  255.  in  not 


(6)  1  Lee(Sir  G.),155L 
C7)2  Co.  363. 

(8)  Buck  T.  AmcotM,  Noy,  137. 

( 9)  1  Burn's  £.  L.  299.     Degge^  F.  C 
by  Ellis,  227. 
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fl&m),  and  the  office  of  burial,  are  the  proper  rites  and  jurisdictions  that  Chafiu  op 

ike  it  no  Umger  a  depending  chapel  of  ease,  but  a  separate  parochial  chapel.   p^^J^hial 

rthe  liberties  of  baptism  and  sepulture  are  the  true  distinct  parochial   Chapsls. 

a.   And  if  any  -new  oratory  has  acquired  and  enjoyed  this  immunity, 

m  it  differs  not  from  a  parish  church,  but,  says  Selden,  may  be  styled 

ftBa  parockialu.    And  till  the  year  1400,  in  all  trials  of  the  right  of 

ffticiilar  chorches,  if  it  could  be  proved  that  any  chapel  had  a  custom  for 

ee  baptism  and  burial,  such  place  was  adjudged  to  be  a  parochial  church. 

act  at  the  first  erection  of  these  chapels,  while  they  were  designed  to 

■tinae  in  suljection  to  the  mother  church,  express  care  was  taken,  at 

le  ordination  of  them,  that  there  should  be  no  allowance  of  font  or  bells, 

rany  thing  that  might  be  to  the  prejudice  of  the  old  church.     And  when 

If  nbordinate  chapel  assumed  the  liberty  of  burial,  it  was  always  judged 

tBSorpation  upon  the  rights  of  the  mother  church,  to  which  the  dead  bodies 

f  lU  inhabitants  ought  to  be  duly  brought,  and  there  alone  interred.    And 

^  my  doubt  arose,  whether  a  village  were  within  the  bounds  of  such  a 

viik,  no  argument  could  more  directly  prove  the  affirmative,  than  evidence 

iva,  that  the  inhabitants  of  the  village  buried  their  dead  in  the  churchyard 

ftk  pariah.  (1) 

If  a  chapel  have  parochial  rights,  as  clerk,  wardens,  &c. ;  rights  of 
ifiae  service,  as  baptism,  sepulture,  &c.,  and  the  inhabitants  have  a  right 
•tkem  there,  and  not  elsewhere,  and  the  curate  have  small  tithes  and  surplice 
im^andan  augmentation,  it  is  a  perpetual  curacy y  and  the  curate  is  not 
tBovaUe  at  pleasure.  But  chapels  of  ease  are  merely  ad  lihitumy  and  have 
» pirochial  rights ;  therefore,  on  the  union  of  two  parishes,  one  is  fre- 
isotfiy  deemed  the  parish  church,  and  the  other  a  parochial  chapel,  but 
Bitaehapelof  ease.(2) 

Tke  law  respecting  chapels  is  thus  defined  by  Sir  John  NichoU,  in  Bliss  General  prin- 

f^  Woods (S):  "I  conceive  that,  by  the  general  law  and  the  constitutions  ^^J^thlei^ 

if  tke  Church  of  England,  no  person  has  a  right  to  erect  a  new  public  tion  of  chapels. 

ibpd,  forming  part  of  the  ecclesiastical  establishment  of  the  Church  Judjttneiit  of 

if  Eatland,  whether  as  a  chapel  of  ease  or  otherwise,  without  the  con-  ^^f  ^^l!". 

^  *.  .  .  .         ,.  J       .  ,  NichoU  in 

MncBt  consent  of  incumbent,  patron,  and  ordinary,  and  without  a  pro-  ^/,««  v.  jToodi, 

Moa  for  the  indemnity  or  compensation  of  the  future  incumbent,  perhaps 

>aD  eases — certainly  if  his  pecuniary  rights  and  interests  arc  to  be  in  any 

■uoer  affected.     The  cure  of  souls  of  every  parish  or  parochial  district 

UoQp  to,  and  all  its  emoluments  are  by  the  original  founder  and  endower 

^  apart  for  the  maintenance  of,  the  incumbent  and  his  successors,  and 

^ftme  vested  in  the  existing  incumbent  by  his  institution  and  induction. 

Ik  principles  on  which  the  consent  of  all  these  parties  is  required  are 

^kkms.    The  consent  of  the  ordinary  is  necessary,  as  the  general  guardian 

*f  the  interests  and  onler  of  the  church,  and  as  the  conservator  of  its  con- 

■liteted  establishment.    The  patron  is  a  party,  because  the  rights  and  value 

*f  lus  patronage  may  be  affected.     The  incumbent  himself  is  still  more 

Immediately  affected  both  in  his  pastoral  duties  and  his  pecuniary  rights, 

"&  of  which  are  committed  to  him  when  instituted  and  inducted.     If 

ckpek  can  be  erected,  and  ministers  be  placed  in  them  at  the  nomination 

(1)  KcD.  Far.  Ant.  590,  501.  (3)  3  Ilagg.  509. 

iS)  XOonwy  Gaund  ▼.  Brentam,  S  Vei^ 
•.425.427. 
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of  otberi,  not  only  will  it  deprive  the  incumbent  ol  tbe  means  of  J 

the  spiritual  instruction  of  his  parishioners^  which  has  been  entr 
him,  and  which  he  has  solemnly  undertaken  —  not  only  will  it  prodtti 
schisms  and  dissensions,  and  thereby  exert  an  injurious  influence  opoDtfct 
religious  principles  of  the  parish,  but  it  must  almost  nece^saril j  afitct m 
some  degree  the  emoluments  of  the  benefice  as  well  as  the  pastonl  dullll 
of  the  incumbent.  Such  I  apprehend  to  be  the  general  law  upon  tit 
subject^  and  the  principles  on  which  the  law  is  founded. 

**  In  a  question  (as  to  the  right  of  uomination  to  such  a  chapel)  tbeli»t 
as  I  have  above  stated  it,  is  accurately  laid  down  by  a  decision  proceediag 
from  high  authority ;  a  decision  of  the  more  value,  because  not  being  nadi 
in  thii^  Courts  it  could  not  be  founded  on  the  prejudices  which  miglii  bt 
suggested  to  belong  to  an  ecclesiastical  lawyer,  but  proceeding  froo  • 
lord  high  chancellor  of  England  —  I  mean  Lord  Northingtoo«  in  the  cM^ 
of  Dixon  w  Kershaw,  (I)  That  case  is  infinitely  stronger  than  the  prcsoit 
supposing  the  Church  Building  Acts  out  of  the  question.  This  doctrine  l» 
since  received  the  equally  high  sanction  of  the  deliberate  opinion  of  th^Coilt 
of  King's  Bench  in  the  case  oiFamworth  v. Chester  (Bishop  of)  (9\q9a3a&d 
merely  by  the  expression  of  a  doubt,  on  the  part  of  the  chief  jottiee,  is** 
the  necessity  of  a  compensation  to  future  incumbents,  where 
taken  from  the  income  of  the  incumbent  Perhaps  the  principle  ( 
the  compenmtion  is  required  is,  that  the  incumbent,  patron,  and  ( 
cannot  bind  the  successors  to  their  prejudice,  or  compromise 
originally,  by  the  endower,  intended  to  be  attached  to  the  incumbent  ritiitf 
M  temporal  rights  or  s{>iritual  obligations.  Nor  is  it  very  easy  to  mppo* 
a  case  where  even  the  mere  erection  of  a  chapel  will  not  almost  oecenai^t 
in  some  degree,  affect  the  income  of  the  benefice.  Under  these  antliorilltf 
it  appears  clear,  that  by  the  general  law  the  consent  of  the  patron  I 
incumbent  is  necessary  as  well  as  that  of  the  ordinary.*' 

When  by  long  use  and  custom^  parochial  bounds  became  fixed  ind  i 
many  of  the  parishes  were  still  so  large  that  some  of  the  remote  I 
found  it  very  inconvenient  to  be  at  so  great  a  distance  from  t^ « 
and  therefore  for  the  relief  and  ease  of  such  inhabitants,  this  new  i 
was  practised,  of  building  private  oratories  or  chapels  in  any  sueh  i 
hamlet,  in  which  a  capellane  waji  sometimes  endowed  by  the  lord  of  the  i 
or  some  other  benefactor,  but  generally  maintained  by  a  stipend  (rom\ 
parish  priest,  to  whom  all  the  rights  and  dues  were  entirely  preacmd( 

But,  in  order  to  authorise  the  erecting  of  a  chapel  of  ease,  thtj 
consent  of  the  diocesan^  the  patron,  and  the  incumbent  (if  the  dkordit 
full)  was  required,  (4) 

By  a  constitution  of  Othobon,  When  a  private  person  desired  t»  I 
a  chapel  of  his  own,  and  the  bishop  granted  it,  the  bishop  ahraytf] 
that  the  erection  of  the  chapel  should  be  without  prejudice  to  Ibe  \ 
of  any  other  church  ;  *'  agreeably  whereunto  we  do  enjoin^  thai  ihei 
lains  ministering  in  such  chapels,  which  have  been  gnuited  s«vii| 
right  of  the  mother  church,  shall  render  to  the  rector  of  the 


(l)Amk5SS.  i>ixtmv.3le«eoitf^8£den, 
360 
(S)  4  B,  lb  C  5e9, 


(3)  Ken.  Par.  Ant*  5I>7. 

(4)  Ibid.  593,  5^6- 


>  aod  other  things,  vhich,  if  the  eaid  ehaplaina  did  not  receive 

III  to  ftocrue  to  the  said  mother  church ;  and  if  any  shall  neglect 

iO  to  do,  he  shall  incur  the  pain  of  suspension  until  he  shall  con- 

fcfm*(]):  butthidift  to  be  understood,  unless  a  special  privilege  or  ancient 

CMtoi  allowed  the  contrary ;  or  unless,  by  composition  with  the  rector  of 

fkt  mother  church,  the  chaplain  retained  yearly  the  fruits  aria ing  within  the 

dvpefay,  paying  for  the  same  something  in  certain  to  the  rector  (2):  for  a 

ikKfA  may  prescribe  for  tithes  againit  the  mother  church.  (3) 

^m  At  the  consecration  of  a  chapel,  there  was  often  some  fixed  endowment 

^Wtm  to  it,  for  its  more  light  and  easy  dependence  on  the  motlier  church : 

^ftt  OMtovmeiit  being  in  some  places  of  lands  or  tithes,  and  in  some  places 

iy  totnntary  contributions.  (4>) 

At  first  there  were  many  signs  of  the  dependence  of  chapels   on  the 

WKUktT  church ;  of  which  the  prime  and  most  effectual  was  the  payment 

rflilhes  and  offerings,  and  all  profits  whatsoever  to  the  incumbent  of  the 

RT  church  (5)  :  and  that  the  inhabitants  of  the  villages  accommodated 

1  chapel  were,  aa  previously  stated  (6),  upon  some  festivals  to  repair 

lllde  mother  church,  as  an  expression  of  duty  and  obedience  to  it  (7) 

Ifar  did  the  inhabitants  of  any  village  so  privileged  with  a  chapel  barely 
l^the  mother  church,  and  join  in  the  divine  service;  but  as  a  further 
^igi  of  fubjecdon^  they  made  their  oblations^  and  paid  some  accustomed 
faiit  thoae  solemn  seatons.  (8) 


CilAFKU  OF 

Ease  and 


CUAF 


or  CnAftLH  on 
THE  McyruKft 


(I)  S«r  V.    Bkmd,  4  Leon.  24.     Gib- 

«V  Codtf « «09. 

{i}  I  D^gg»*«  P.  a  b;  EUtJs  228. 

{S)  la  Ulustritioa  that  a  particular  rc^ 

I  9n  aliraji    made,    that   the   found* 

t  «r  a  ebapel  should  be  no  prejudice 

'^  lit   ptfiali     prieil    and    church  —  the 

'i<aiuHiopi     ci    Egbert,     archbishop    of 

^«fe.   b     tli«    year    750*    provide    that 

'^^nbci  oi  aneicfit  institotion  nhould  iKit 

W  iffpriteil  of  tUhcf  cr  any  other  rights, 

V  p^g  rtr  allotting  any  part  to  new  orn- 

^^lA      Tbe    same    vi^    also   provided   in 

^ijifcil  ttuder  King  Etbclred,  by  the  «d?ic« 

^  lb  twti  archbishop*,  Alphcg  and  WuU 

^i;  vllifli  eoo»titucioii  t%  also  found  in  an 

eouoeil  of  Menu,  and  in  the  impe- 

litiiUrics.     And  bj  the  laws  of  King 

idf  about  tbc  jcar  970,  it   was 

ihal  rterj  man  should  pay  his 

Ite  taidam  imymttrtt  to  the   elder 

fhufvfa.       Only  if  a   thnin   or 

vf^iifi    his   own    see  a   church, 

I  ft  hmnd  place,  (that  i»,   a  parochUI 

\}  ha  might  give  a  third  part  of  his 

10  it ;  b«il  if  it  had  no  pririlege  of 

(that  Mft  if  tl  v«re  a  bare  appendant 

L)  lbf«  tb«  lav  waa,  to  maintain  the 

t  OTif  of  Ilia  mam  pmiU,  that  is,  purely 

n  ^imtgtf  viibout  bying  any  part 

rdao  on  the  priett  of  the  pftri&h 

Km,  Pm.  Ant.  594. 

ie.SlSOy 


(7)  This  pnctice  was  enjoined  by  tbo 
31  St  canon  of  Agatha,  and  recommended 
by  a  decree  of  Gr»tUn,  and  obtain L^d  as  a 
custom  in  thii  kingdom.  And  when  chi* 
pels  were  lint  allowed  to  our  colWges  in 
Oxfordt  it  was  ;;eneral1ly  provided,  that  sych 
liberty  should  be  no  prejudice  to  the  parish 
church :  and  that  the  scholars  of  every 
such  house  E^hould  freqoent  the  parochial 
church  in  the  greater  solemnilies  of  the 
year.  Which  custom  still  prevails  at  Lin- 
coln college,  where  the  rector  and  fellows 
on  MicbaeluiOH-day  go  in  their  respective 
habits  to  the  church  of  St.  Michael,  and  on 
the  day  of  Atl  SainU  to  the  church  of  All 
Hallows.     Ibid.  595. 

(8)  This  was  sometimes  done  upon  every 
one  of  the  three  greater  festival*  nf  Chritt- 
maa,  Easter,  and  Whitsunday.  Sometime! 
those  offerings  were  made  only  on  the  day 
of  the  dedication  of  the  mother  church. 
At  other  times  and  places,  the%  solemn  ob- 
lation* were  uwide  only  at  Whitsuntide,  and 
this  chiefly  in  eatht'drol  and  conventual 
churcbcfi,  whither  the  priestii  and  people  of 
all  the  pariisb  eburehes  that  were  appro- 
priated to  them,  or  were  of  their  patronage, 
came  in  solemn  procession  in  the  week  of 
pentecost,  and  brought  their  usyal  offer- 
ings. W'hence  we  may  fairly  presume,  that 
this  old  custom  gave  birth  and  name  to  the 
peMteemtaiif^  or  Whitsun  contributions,  that 
were  allotted  to  the  biihopi»,  and  are  still 
paid  in  ^mc  few  dioceses.  Ken.  Par.  Ant 
696,  597* 
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CHAPELS. 


Chafbls  op 
"Ease  axd 
Pakochial 
Chapels. 


Submission  of 
the  curate  of  a 
chapel  to  the 
rector  or  vicar 
of  the  mother 
church. 


Repairs  to  a 
chapel  of  ease 
DO  discharge 
from  repairs 
to  the  parish 
church. 


It  was  a  farther  honour  done  to  mother  churches,  that  all  the  hamleti 
and  distant  villages  of  a  large  parish,  made  one  of  their  annual  procesnoiii 
to  the  parochial  church,  with  flags  and  streamers,  and  other  ensigns  of  joy 
and  triumph.  (1) 

Moreover^  the  capellane  or  curate  of  a  chapel  was  to  be  bound  bj  an 
oath  of  due  reverence  and  obedience  to  the  rector  or  vicar  of  the  mother 
church.  (2) 

And  it  was  ordained  that  all  stipendiary  priests  and  capellanes  shoold 
make  such  oath  before  the  rector  or  vicar,  or  his  deputy,  on  the  first  Sun- 
day or  festival  after  their  admission  ;  and  should  not  presume  to  celebrate 
divine  service  before  such  oath  was  actually  taken  (at  least  if  the  rector  or 
vicar  insisted  upon  it),  on  penalty  of  incurring   irregularity,    and  suck 
other  punishments  as  the  canons  inflicted  on  all  that  violated  the  consti- 
tution of  the  holy  church.    And  if  the  capellanes,  after  such  oath  taken, 
should  be  convicted   of  the  breach  of   it,   or  if  suspected,  should  not 
be  able   to  purge  themselves,  then  they  should   be  turned  out  and  pro- 
ceeded against  as  peijured  persons.     And  if  any  capellane  renounced  this 
obedience,  and  presumed  to  act  in  contempt  of  the  mother  church,  and  the 
incumbent  of  .it,  a  judicial  process  was  formed  against  him,  of  which  the 
issue  was  to  eject  and  suspend  him.  (3) 

Dr.  Kennet  says,  this  canon  remains  still  in  its  full  force.  (4)  And  M& 
Johnson  states,  that  they  who  officiate  in  any  chapel  of  ease,  do  this  d^ 
swear  obedience  to  the  incumbent  of  the  mother  church*  (5) 

The  inhabitants  of  a  precinct  where  there  is  a  chapel,  though  it  is  a  paio* 
chial  chapel,  and  though  they  repair  that  chapel,  are  nevertheless  of  cob- 
men  right  contributory  to  the  repairs  of  the  mother  church.  If  they  hm 
seats  at  the  mother  church,  to  go  thither  when  they  please,  or  receive  siciir 
nicnts  or  sacramentals,  or  marry,  christen,  or  bury  at  it,  there  can  be  oo 
pretence  for  a  discharge.  Nor  can  any  thing  support  that  plea,  but  tkit 
they  have  time  out  of  mind  been  discharged  (which  also  is  doubted  whether 
it  be  of  itself  a  full  discharge) ;  or  that  in  consideration  thereof,  they  haw 
paid  so  much  to  the  repair  of  the  church,  or  the  wall  of  the  churchyard,  er 
the  keeping  of  a  bell,  or  the  like  compositions,  (which  are  clearly  a  (Be" 
charge).  (6) 

Dr.  Godolphin  says,  it  is  contrary  to  common  right,  that  they  who  have  a* 
chapel  of  ease  in  a  village,  should  be  discharged  of  repairing  the  mother  • 
church ;  for  it  may  be  that  the  church  being  built  with  stone»  maj  not 


(1)  This  custom  might  possibly  be  intro- 
duced l>y  the  Normans  after  the  Conquest ; 
for  among  the  ecclesiastical  constitutions 
made  in  Nonnandy  in  the  year  1080,  it  is 
decreed,  that  once  in  u  year  about  pentecost, 
the  priests  and  capellanes  should  come  with 
their  people  in  a  full  procession  to  the  mo- 
ther church,  and  for  every  house,  should 
offer  on  the  altar  a  wax  taper  to  enlighten 
the  church,  or  something  of  like  value. 
Ken.  Par.  Ant.  .598. 

(2)  ITiis  act  of  submission  is  enjoined  by 
a  con<ititution  of  Archbishop  Winchelscy. 
And  the  oath  was  this :  — 

That  to  the  parochial  church   and  the 


rsctor  and  vicar  of  it,  they  wonU  do  M 
manner  of  hurt  or  prejudice  in  their  oU^ 
tioos,  portions,  and  all  accustonwd  dMiS 
but  as  much  as  lay  in  their  power,  wwH 
defend  and  secure  them  in  all  lapecd:  iM 
they  would  by  no  means  raise,  upholdi  tf  . 
any  way  abet  any  grudges,  quarreK^^ 
fcrence,  or  contention  between  the  tfl 
rector  or  vicar,  and  his  pariifaioaers;  M 
as  far  as  in  them  lay,  would  protoiote  iii 
maintain  peace  and  charity  beti 

(3)  Ken.  Par.  Ant  599,  600, 

(4)  Ibid.  601. 

(.5)  1  Bum's  E.  L.  303. 
(6)  Gibson's  Codex,  197. 
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nd  or  repandoo  within  the  memorr  of  man ;  and  yet  that  does  not  dis-  Chafils  or 

, ^.1  .,  *i.     ,  .  /",\       n      Ease  AND 

wge  tQeniy  without  some  special  cause  of  discharge  shown.  (1)  bo  Pamchial 
'  tke  chapel  be  three  miles  distant  from  the  mother  church,  and  the  in-  CHAfKL*. 
ibitiiits  who  have  used  to  come  to  the  chapel^  have  used  always  to  repair 
bedtpely  and  there  many  and  bury,  and  have  never  within  sixty  years 
cadtt^^  to  repair  the  mother  church,  yet  this  is  not  any  cause  to  have 
prahihition  ;  but  they  ought  to  show  in  the  spiritual  court  their  exemp- 
iw,  if  they  have  any,  upon  the  endowment.  (2) 

h  Dm  {Clerk)  y.  York  (Arclibishop  of)  (3),  also,  it  was  decided  that 
hn  parithioners  dwelling  within  a  chapelry  contribute  to  the  repairs  of 
le  pirish  church,  it  is  only  strong,  and  not  conclusive,  evidence  that  the 
bpd  is  a  chapel  of  ease  to  the  inhabitants  of  the  parish,  and  not  a  separate 
id  diitioct  chapelry. 

Bat  if  the  inhabitants  of  a  chapelry  prescribe  to  be  discharged  time  out 
faiod  of  the  reparation  of  the  mother  church,  and  they  are  sued  for  the 
fmtion  of  the  mother  church,  a  prohibition  lies  upon  this  surmise.  (4) 
nothing  short  of  a  prescription  will  be  sufficient.  (5)   In  Ball  v.  Cross  (6)  A  prettriptlon 
^wared  that  the  inhabitants  of  a  chapelry  within  a  parish  were  prosecuted  ofa^haiM^ro?'^ 
tk  Ecclesiastical  Court  for  not  paying  towards  the  repairs  of  the  parish  ease  with  tithes 
ndi;  and  the  case  was,  those  of  the  chapelry  never  had  contributed,  but  ^^^  ^ 
tiyi  baried  in  the  mother  church,  till  about  Henry  the  Eighth's  time,  when  ^^  ^' 
ibbhop  was  prevailed  on  to  consecrate  them  a  burial  place,  in  considera-  law  jMrishicm- 

■  of  which  they  agreed  to  pay  towards  the  repair  of  the  mother  church  :  •"  '?>"nd  ^ 
Ivhieh  appeared  upon  the  libel ;  and  Chief  Justice  Holt  held,  "  That  by  church.  ^ 
■BOO  law  the  parishioners  of  every  parish  are  bound  to  repair  the  Judgment  of 
■eh,  bat  by  the  canon  law  the  parson  is  obliged  to  do  it,  and  so  it  is  in   Chief  Justice 
ReigB  countries.     In  London  the  parishioners  repair  both  church  and  ^  ^,^^^ 
medf  though  the  freehold  is  in  the  parson,  and  it  is  part  of  his  glebe,  for 

ieh  he  may  bring  an  ejectment. 

*In  the  principal  case,  those  of  a  chapelry  may  prescribe  to  be  exempt 

■  repairing  the  mother  church,  as  where  it  buries  and  christens  within 
K  and  has  never  contributed  to  the  mother  church ;  for  in  that  case  it 
D  be  intended  coeval^  and  not  a  latter  erection  in  case  of  those  of  the 
pdry;  but  here  it  appears,  that  the  chapel  could  be  only  an  erection 
ate  and  fiivour  of  them  of  the  chapelry ;  for  they  of  the  chapelry  buried 
the  mother  church  till  Henry  the  Eighth's  time,  and  then  undertook 
lOBtribote  to  the  repairs  of  the  mother  church." 

t  seems  that  the  law  will  presume  coeval  antiquity  from  facts  susceptible 
iaat  proof,  though  it  be  not  pleaded ;  and  at  any  rate,  after  verdict,  the 
vt  wiU  intend  it  (7) 

lal,  anpposing  an  exemption  cannot  be  shewn,  it  seems  that  a  prescrip- 
9  that  the  inhabitants  of  a  hamlet  within  the  parish  of  D.  had  a  chapel 
■■4  ADd  with  part  of  their  tithes  found  a  clerk  to  do  divine  service 
m  CBch  chapel,  was  held  to  be  a  good  prescription.  (8) 

^  Godolphin*s  Repertorium,  153.   Pee-  (5)  BaU  r.  Crou,  1  Salk.  164.     Gihton's 

Edmamdt,  S  Rol.  264.  Codex,  Sc09. 
S  RoL  Abr.Jmri9dietioH(U), 290. pi.  9.  (6)  1  Salk.  164. 

1  T.  4c  C.  I.  (7)  Craven  ▼.  Sanderson,  7  A.  &  £.  880. 

S  RoL  Abr.  JttnsdictioH  (H).  290.  (8)  Saer  v.  Bland,  4  Leon.  24. 


Cbafbl*  of 
Bask  ahi» 
Parociuai. 
CuArKLs. 

The  repairs  of 
a  cliap^L^  to  be 
made  by  rates. 


■inli4 

"1 


The  repairs  of  a  chapel  arc  to  be  made  hj  ratet  cm  the  Imdhofcigi 
the  chapelry,  in  the  same  raanner  as  the  repairs  of  a  chureli 
are  to  be  enforced  by  eccleaiastkal  authority ;  and  there  wiH 
appeaU  to  the  ordinary  for  unequal  assessments.  (J) 

But  this  applies  to  ancient  chapels^  and  where  this  course  lia«  h^ 
but  if  there  be  land  given  for  the  repair  of  them,  or  any  land  4 
charged  by  prescription  to  the  repairs  of  them,  then  the  custom  I 
observed*  (2)  « 

TJie  per  form  a  nee  of  baptisms,  marriages,  and  burials  in  a  gIhI|mIi 
fiom  time  immcmoriid,  might  possibly  be  presumptive  evidence  ll| 
cmtioii,  and  of  a  composition ;  aliterf  as  to  a  cbapel,  the  origin  of  f 
aacertained.  (3) 


GcursftxitioirT 
or  Chatmls, 


CiiAnt  om 

CitUJtCH  HO^ 
TO  It  TftJtO. 


5.  Government  of  Cuap8L8. 

Chapels  of  ease  have  the  like  officers,  for  the  most  part,  as  chnrdl 
distinguished  only  in  nanie(l');  and,  in  like  manner*  viaitahlij 
ordinary.  (5)  i 

The  perpetual  curate  of  an  augmented  parochial  chapelry  biaai 
possession  whereon  to  maintain  trespass  for  breaking  and  enli 
chapel,  and  destroying  the  pews.  (6)  i 

It  is  stated  by  Rolle,  that  if  tiie  question  be  in  the  court  Chrtftia^ 
a  cliurch  be  a  pari,sh  church,  or  only  a  chapel  of  ease,  a  prohibilioa 

And  Dn  Watson  says,  if  titc  defendant  in  a  quare  iff^)tdUtl^ 
that  tlic  church  is  a  chapel  and  no  churchp  this  matter  shall  be  tri^ 
cfmntry,  and  not  by  the  bishop.  (8)  i 

But  Dr.  Gibson  observes  (J>),  **  A  chapel  or  no  chapel  ought  t4 
by  the  spiritual  judge.  For  a  chapel  dependent  on  a  mother-cbud 
bo  founded,  but  with  licence  of  the  ordinar}^ ;  and  in  Archbtshi^'! 
sey's  time  (lO),  we  find  this  ease  among  the  petitions  of  the  dt 
rector  unius  ecelesioi  parochialis  petat  quandam  capellam  eortt 
ccelesiastico,  tanquam  ad  ecelestam  suam  pertinentem»  et  tb  i 
dentem,  et  incutnbens  possessiont  dictie  ecclesias  capellA  naiinM 
e&s^c  capcUam,  sed  ecclenam  parochialem,  et  fnisse  h  tempi 
mcmoria  nori  existit ;"  and  the  prayer  of  the  clergy  is,  that,  ui| 
the  spintual  judge  may  not  be  disturbed  hy  writs  from  the  teiiip<ifl 
What  tlie  answer  was  I  cannot  tell ;  but  what  my  Lord  Coke  laid  4) 
is  exactly  agreeable  to  the  tenor  of  this  petition,  vix.  a  chapel  t| 


( 1 )  G  ibiotiH  Codes,  209.  Upon  an  biti* 
^^1ii;theT  a  certain  messuage  is  kitufltml 
witliin  a  chapelry,  a  |>crr«on  who  occupies 
n  mtcnble  property  within  the  chapelry  Li 
a  eompctcnt  wituess  to  prore  that  it  is. 
Mar$$tmii  V.  Stan»JirlU  1  li.  &  C  815. 
.  (2)  Deggc  s  P.  C.  by  YAY\%  208,  Re- 
i|»ectinji(  the  repairi  of  churches  and 
duaprli  buUt  under  the  Church  Build- 
ing Acta,  r%d<  pot^  tiL  Caoacit  BiriLoi^o 

StAfOtKB. 


(S)  MoMttyt.  BUtmat^  9  ] 
(4)  D«gg«*b  P.  C  bf  r 
{5}  ibid,  2fia. 

(7>  2   fU>l    Abr. 


,»1. 


(8)  WsUonV  CkrgyiBM^  ] 

(9)  Gibsofi'ft  Codes,  $la 

(10)  Keg.  Winch.  ± 

(11)  I  U0LU6. 
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a  church;  and  when  two  spintual  things  are  to  be  tried>  no  Govsrkmsnt 
1  ahall  be  granted ;  in  like  manner,  as  it  goes  not,  when  a  tnodw  ^^  ^"^^"^ 
»  in  a  dispute  between  two  spiritual  persofu  (viz.  the  rector  and 
at  tithes." 

tioD,  whether  a  chapel  of  ease  or  a  parish  church,  or  whether 
of  ease  or  a  parochial  chapel,  is  to  be  tried,  as  to  limits,  in  the 
«mrt(l) 

Mitron  of  a  chapel  that  has  parochial  right,  present  thereto  by  Where  patron 
of  a  churchy  and  the  presentees  be  received  thereto  as  to  a  ™^^  imedit 
will  be  no  longer  a  chapel  but  a  church ;  and  if  a  disturbance  as  to  a  church. 
on  any  avoidance  thereof,  the  patron  may  ha^^e  his  guare  impedii 
irch.  (2) 

the  other  hand,  a  presentation  to  a  church  by  the  name  of  a  chapel 
ike  it  cease  to  be  a  church.  Thus,  in  the  time  of  Henry  III.  there 
rectories,  A.  and  B.,  and  the  patron  of  A.  purchased  the  rectory 
er  which,  the  presentations  were,  constantly,  to  the  church  of  A. 
liapel  of  B. :  and  it  was  resolved,  that  although  the  patron  of  A. 

since  the  purchase,  presented  in  this  manner  only,  yet  B., 
nding,  remained  in  right  a  church,  and  the  freehold  of  it  in 

3) 

sases  are  governed  by  the  maxim,-  <<  Nomina  sunt  mutabiliaf  res 

ioMlef;'(4) 

1  &  2  Vict  c  106.  s.  124.  the  word  «  benefice"  in  that  act,  is  Word  «bene- 
)  comprehend  all  endowed  public  chapels,  parochial  chapelries,  ^rads  diapeU 
lries»  or  districts  belonging,  or  reputed  to  belong,  or  annexed,  or  ries. 

be  annexed,  to  any  church  or  chapel. 

ey  V.  HiUcoat  (5)  Sir  John  NichoU  observed,  «  Chapels  possess   General  rights 

ial  rights,  unless  acquired  by  a  composition  with  the  patron,  ^nt  over""*' 

»  and  ordinary,"  and,  the  same  learned  judge   adds,  in  Bliss  chapels. 

^6),  <'  with  a  provision  for  the  indemnity  or  compensation  of  the 

imbent,  perhaps  in  all  cases,  certainly  if  his  pecuniary  rights  and 

re  to  be  in  any  manner  affected : "  nor  can  a  chapel  for  the 

DC  of  public  worship  according  to  the  liturgy  of  the  Church 

d  be  opened  without  the  consent  of  the  bishop,  the  minister 

«h,  and  the  patron  of  the  living;  and  such  chapel  should  be 

i :  and  if  a  clergyman  perform  divine  service  in  such  a  chapel 

licence,   he  will  be  liable  to  be  punished  with   ecclesiastical 
and  it  seems,  that,  upon  repeating  the  offence,  suspension  may 

1.(7) 

competent  to  any  clergyman  to  officiate  in  any  church  or  chapel 
limits  of  a  parish  without  the  consent  of  the  incumbent.  (8) 


A  Codex,  S13.  (7)  1   Bum's  E.  JU  by  Philliraore,  306. 

vl\  Clergyman's  Law,  253.      2       (a). 

(8)   Vorttand    (D^he    of)    ▼.    Bingham, 
on*s   Clergyman's    Law,    253.        1  Consist.  157.    Carr  w  Mank,  2  Vh\ll9S. 

Moysry  (2>.  D, )  v.  Jlii  Imai (/)./>.>  2  Hagg. 
I  (Sir  Moyk)casey  6  Co.  66.  30.     Btist  v.  fVoods,  3  ibid.  486.      WiUiamB 

;g.  49.  ▼.  Brmtn,  1  Curt.  54.     JT/m^^wii  v.  DiUfm^  2 

.  51 1.  ibid.  388. 
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OF  Chafils. 

PEOrEIKTAET 

Chapels.  (I) 


Thb  Bishof 
has  absolut! 
Fowim  OF  Ei- 

▼OKIXG   A    Ll- 
CBKCB  TO 
OFFICIATE    IN 
AV    UKCOM8C- 
CEATED 

Chafbu 


•    Proprietarj  chapels  are  anomalies  udIldowu  to  the  ecdeuastical  coosti- 
tution  of  this  kingdom,  and  can  possess  no  parochial  rights.    The  two 
principal  decisions  upon  this  subject  are  Moy$ey  v.  Hillcoat  (2)  and  Hadg' 
son  V.  Dillon.  (3)     The  substance  of  the  former  case  was  as  follows: — A 
chapel  being  built,  shortly  before  1735,  by  private  subscription,  and  the 
subscribers  agreeing,  out  of  the  pew-rents,  to  pay  the  rector  of  the  parish  a 
yearly  stipend  for  performing  divine  service,  a  license  was  obtained  from 
the  bishop  to  the  rector  and  his  successors,  who  from  time  to  time  per- 
formed therein  parochial  duties ;  but  there  being  no  proof  of  consecration* 
or  of  any  composition  between  the  patron,  incumbent,  and  ordinary,  suck 
chapel  was  held  merely  proprietary,  and  the  minister  nominated  by  the 
rector   of  the  parish,   and  licensed   by  the   bishop,   could   not  perform 
parochial  duties  therein,  nor  distribute  the  alms  collected  at  the  Lord's 
Supper.     The  case  of  Hodgson  v.  Dillon  (D.D.)  (4>  decided  that  the 
bishop  has  the  power  of  revoking  absolutely  and  discretionally  licenoea 
to  officiate  in  unconsecrated  chapels.     Dr.  Lushington  there  sud,  ^  I  think 
that  the  principle  on  which  the  law  of  the  Church  of  England  stands  in  this 
matter  is  tliis :  no  clergyman  whatever  of  the  Church  of  England  has  any 
right  to  officiate  in  any  diocese,  in  any  way  whatever,  as  a  clergymaB 
of  the  Church  of  England,  unless  he  has  a  lawful  authority  so  to  do;  aod 
he  can  only  have  that  authority  when  he  receives  it  at  the  hands  of  tbe 
bishop,  which  may  be  conferred  in  various  ways ;  as  by  institution  (in  the 
case  of  a  benefice,)  by  licence,  where  the  party  is  a  perpetual  curate,  and 
by  licence  when  the  clergyman  officiates  as  stipendiary  curate.  • .  •  •  I  need 
not  state  that  the  ancient  canon  law  of  this  country  knew  nothing  of  pio* 
prictary  chapels,  or  unconsecrated  chapels,  at  all.    The  necessity  of  the 
times,   the  increase   of  population,   and  want  of  accommodation  in  tl» 
churches  and  chapels  in  the  metropolis  and  other  large  towns,  gave  rite  to 
the  creation  of  chapels  of  this  kind,  and  to  the  licensing  of  ministers  of  the 
Church  of  England  to  perform  duty  therein;     The  licence  granted  by  the    • 
bishop  on  such  occasions  emanates  from  his  episcopal  authority ;  he  eoM 
not,  however,  grant  such  a  license  without  the  consent  of  the  rector  or 
vicar   of  the  parish,  for  the   cure  of  souls  belongs    exclusively  to  the    , 
rector  or  vicar.      Here  is  the  consent  of  the  rector  obtained  not  to  H 
ordinary    licence   to  a  stipendiary  curate,    but  to  confer   a  nond6feri|it 

title,  that  of  minister  of  an   unconsecrated   chapel It  is  Mt 

necessary  to  examine  the  expediency  of  vesting  such  a  power  in  the 
bishop;  the  question  is.  What  is  the  law?  I  think  it  is  incumbent upoa 
those  who  assert  the  affirmative,  that  is,  who  assert  that  it  is  io  the 
power  of  the  bishop  to  confer  a  permanent  right,  as  against  himsdf,  ti 
show  that  such  a  power  has  been  conferred  by  the  ecclesiastical  law.  1  •• 
of  opinion  that  no  such  power  has  boon  granted ;  that  it  is  not  even  in  the 
power  of  the  bishop  himself  to  estop  himself;  but  that  he  is  bound,  to* 
cording  to  the  exigency  of  the  case,  to  revoke  such  a  license,  if  he  thinki 
the  good  of  the  church  requires  it." 


(1)  Proprietary  ch  apels  are  such  as  have 
l)cen  built  within  time  of  memory.  These 
are  usually  assessed  to  the  rates,  as  other 
buildings  and  dissci  iting  chapels  are,  unless 
they  arc  built  under  tlie  provisions  of  a  par- 


ticular act  of  parliament,  and  are  tliui|f.^ 
exempted. 

(2)2Hagp.  30. 

(3)  2  Curt  388. 

(4)  Ibid.  393,  394. 
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;  19  at  any  time  competent  to  the  proprietors  of  an  un consecrated  chapel 
diivert  it  to  secular  purposes,  ( 1 } 
'  cure  of  chapcb  of  ease  (2),  in  niaoy  places,  is  to  lie  performed  hy 
that  have  the   cure  of  souls  in   the  parish  (3):  and  in  such  cases, 
>  incumbeot  of  the  mother  church  being  bound  to  find  a  chaplain  there, 
Bif  Uondf  serve  in  the  cliapel,  as  well  as  his  curate  or  chaplain.  (4-) 

By  agreement  of  the  bishop,  patron,  and  incumbent,  tlie  inhaVitants  may 
\tm  a  right  to  elect  and  nominate  a  minister ;  otherwiscj  the  ancient 
mlaai  was,  that  he  was  either  arbitrarily  appointed  by  the  vicar,  or  by  him 
Mniimted  to  the  rector  and  convent,  and  their  approbation  admitted  him  ; 
or  ke  vts  nominated  by  the  inhabitants  (as  fouTiders  and  patrons)  to  the 
tiev,  tod  by  him  presented  to  the  ordinary;  far  the  custom  varied.  Somt'- 
itcaptUane  was  to  be  presented  by  the  patron  of  the  chnrcli  to  the 
fibf,  nd  by  him  to  the  archdeacon,  who  was  then  obliged  to  admit  him : 
times  the  lord  of  the  manor  presented  a  fit  person  to  the  ap- 
r  I^VfriilorKt  and  they  were  without  delay  to  give  admission  to  the  person 
npevntmL(5} 

b  Dmn  v,  3leteftlfe  (6)  Lord  Chancellor  Nortbington  stated  it  to  be 
*UKkiiibled  law,  that  whrncver  a  chapel  of  ease  is  erected,  the  incumbent 
fthitriother  church  is  entitled  to  nominute  the  minister,  unless  there  h  a 
1  agreement  to  tlie  contrary,  which  givesaeonipensatjon  to  the  incum- 
t of  the  mother  church.     A  mere  arbitrary  agreement  between  patron, 
^  and  ordinary,  without  such  a  coinpen^^atiou,  is  not  to  be  t^upported, 
I  of  prescription,  every  thing  is  presumed  to  have  been  proper* 
i^v^ee&ienl,  with  a  compensation  to  the  parson,  is  supposed,''     And  he 
,•  There  cjin  be  no  prescription  in  this  case,  because  the  chapel  was 
tUl  1657,  or  very  little  earlier.    The  consecration  is  express  as  a  chapel 
s;  that  is  sufficic-nt  to  support  the  vicar*s  right  to  the  nomination. 
in  the  siame  instrument,  the  archbishop  gives  the  nomination 
'  tkt  inhabitants  of  Amiley  and  Wortley,  which  he  could  not  do  of  his 
iuthority*     And  it  is  observable,  he  gives  it  to  the  nujst  improper 
as  they  were  sectaries.     There  is  no  pn^tence,  in  this  case,  of  any 
at  between  patron,  parson,  and  ordinaiy,  either  with  or  without  a 
ion  to  the  vicar.     The  declaration  of  the  vicar,  at  the  time  of  the 
could   not  bind   his   successors,   if  it  did  himself ;  nothing  he 
Ida  would   have  that  effect,  unlej^s  it  was  by  a  proptr  derd  under  his 
Oil    this    case    Chief  Justice    Abbott,   in    Fartncortk  v.   Chester 
pof)  (7)  observed,  "Lord  Northington  says,  That  a  mere  arbitrary 
>  made  even  with  the  consent  of  the  parson,  patron,  and  ordinary, 
L  a  eompensation  to  the  incumbent  of  the  motlier  churcli,  will  not  be 
Perhaps  that  expression  requires  some  qualification  ;  and  where 
:  b  uken  from  the  income  of  the  incumbent,  the  consent  of  the  par- 
vpttron,  and  onlinary,  without  a  compensation,  may  be  sufficient.     But 
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Tliasewho  have 
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liavc  general]  y 
the  cure  t>f 
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fmf  T.  ittiicoat,  2  \Ug%.  =50. 

tin;;  thv  nominsitton  of  minis- 

the  Cl:turch  Building  Acts,  vidt 

Geow  5,  t.  ItH.  s.  6.  :  st»t.  3  Geo. 

K    16,  ;    sut.  5  G«o.  A,  c,    tOS. 

^  7,  «.  J    «t»t.  1  &  2  Gul  4.  c  38.  M.  2, 


(a)  Def  ge*«  P.  C  tiy  Ellis,  328. 

(4)  Axton  ( t-'uriih  of}  v.  Cnxitt  If'tmitd^e, 
i  Chapel  o/V  Ho!>.  66.  WtttipD's  Clergy- 
man's Law»  336. 

<J)  Ken.  Par,  Ant  589, 

(i>)  2  Eden,  364. 

(7)  4  B*  &  C.  568. 
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ji  f.jic.'Ti!rJT  uJ4— iLx:  Js  1»  ::ifii»L-r-fifl7  inr. 
k  tenvLir^  vur  l:**ix.':*er:  rf  ti*t  xxi:a«»r  unrsa. 

«A  £ui  rjrLzarr  =.«,;    if*   piras*-'      Aar  Lori 

»>>?»id.  fc::^^  thxfjm,  r.  Kaniiam  Hy  »  «es:Jei£  21  iwjor  :/  tShe  » 

»*A  1,  27»at  fii2€T<e:i'.*  u  to  tit  ptncc'*  rlrit  c/ 
1  i<ar,  v£i«r%  tii^  pftrsca  vas  of  a  lij  ffe.  a&d  wbesv  xe  kai  a  cvre 
for  in  tiM;  kCE^r  c&k.  tiicre  vas  reasoc  he  ^k--^  ii^tvte  ^  then 
«u  to  act  Qcder  Lira  in  to  hlzh  a  trusL,"  (5; 

TIm;  inciunbcat  of  a  pa»h  has  a  rizb-^  vitfao;;t  EeesK.  to  pcHbr 
fttf>rrie«  in  asr  coxaecntetl  bcildicg  vitbin  the  paiifli ;  and  it  teem 
foiTr,  that  :i  Ucfzn^  Ui  the  rttrtor  from  the  ordisarr.  to  perfocm  £ 
vice  in  a  chapel,  t^nds  to  show  that  the  chapel  was  not  ( 


Dffrairr 

CNAnCLft. 


C'0IIIM»lilU(4Ml 

I'liaiwlrieii. 


6.  District  Chapels. 

Chapr;Li  erectii-d  under  the  Charch  Boildiog  Acts  are  usoaDr  dc 
district  cliapels.  (G) 

The  Church  Building  Commissioners  can,  with  the  consent  of  th 
of  thr;  diocefi^;,  assign  a  district  to  any  chapel  of  case  alreadjr  existij 
any  chapel  fjuilt,  or  which  may  hereaf^r  be  built,  or  acquired  oi 
powers  of  the  Church  Building  Acts ;  but  the  stipendiary  curate  t 
to  be  nominated  by  the  incumbent  of  the  parish  to  the  bishop  of  the 
for  his  license,  and  the  emoluments  of  the  incumbent  are  not  to  be  i 
unices  the  commissioners,  with  the  consent  of  the  bishop  of  the 
hhall  see  fit  to  assign  to  the  minister  of  the  chapel  a  portion  of 
arising  from  the  performance  of  those  ofRces  of  the  church,  wl 
commissioncrK  may  detcnnine  with  the  like  consent  should  be  pe 
in  Kucli  chapels  respectively.  (7)  The  commissioners  can  also^  v 
consrnt  of  tlie  bishop  of  the  diocese,  under  his  hand  and  seal,  unite 
contiguous  parishes  into  ecclesiastical  districts. 


(1)]  Comitt.  ]f>K. 

(2)  Ambl.  529.     2  Ed«m.  SG4, 

(.1)  Vide  Herbert  v.  JVettminater  {Dean 
nntl  rhitffter  of),  1   P.  Wins.  774. 

(4)  1  Vern.  11?. 

(.-i)  StiHT's  r.  L..by  Clive,  «•:. 

(«)  yifle  Htat.  .18  Geo.  :5.  c.  45.,  amcndi'd 
by  Mat.  5'J  CJeo.  .1.  c.  IIH.,  sUt.  fJ  Geo.  4. 
c.  72.,  tint.  5  Geo.  4.  c.  lO.'J.,  ftUt.  7  &  « 
CSco.  4.  0.  72.,  tfut.  1  &  2.  Gul.  4.  c.  .38., 
MhI.  2  fc  -A  Gill.  4.  c.  n\,,  Ktat.  1  &  2  Viet, 
c.  107..  sl;it.  2  &  :i  Vict  c.  49.,  HtaL  :J  ^  4 
Viet.  ec.  2<>.  &  dO.,  &  slat,  8  &  9  Vict. 
V.  70.  As  to  building  clMpcU  by  tubscriii. 
tion  under  the  Church  Dullding  Statutes, 


ride  stat.  5  Gea  4.  c.  lOS.  a.  5.,  &  i 
Gul.  4.  c.  38.  «.  2.  Rctpecci^ 
▼isioDtt  for  building  nev  cbnl! 
under  the  acts  for  proicoting  tl 
ing  of  new  churches  and  AapA, 
5H  Geo.  3.  c.  45.  st.  IS,  14.21.; 
Geo.  3.  c.  134.  ss.  4,  5,  6. ;  KtaL  5  i 
103.  s.  5. ;  &  Stat.  1  &  2  GuL  4. 
2.  8.  Vide  pott,  tiL  Cucaoi  ] 
Statutes. 

(7)  Tlio  earlier  Church  Bmk 
tutes  (58  Gvo.  3.  c.  45.,  59  G 
134..  &  3G«o.4.  c.  73.)carclblly p 
rights  and  interests  of  patraai  aa 
bents,  especially  existing  'incumbe 
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Boeetsful  attempt  was  made,  ia  Cart  v.  Mar 9k  (1),  to  deny  the  ^vmict 
1  of  the  Ecdeaiastical  Court  in  the  case  of  a  chapel  built  by  ^"^^"^ 


»0y  the  defendant  relying  on  stat  52  Geo.  S.  c.  155.     The  case  in  Preaching  in  a 
as  a  proceeding  against  a  clergyman  for  preaching  in  a  chapel  chapel,  built  by 
e  consent  of  the  incumbent;  and  Sir  John  NichoU  said,  "There  ^^'j*^"' 
ion  over  the  place  and  person^  unless  the  law  is  altered.    It  is  consent  of  the 
that  it  is  altered  by  the  act  of  1812.  (2)    This  statute,  however,  hicumbent 
gmenty  does  not  in  the  slightest  degree  apply  to  the  case ;  not- 
Dg  the  word  ^Protestant'  stands  without  < Dissenter'  in  one 
still,  taking  the  preamble  and  the  context  together,  and  especially 
\  the  proviso  in  s.  3.,  I  am  clearly  of  opinion,  that  it  was  not  in- 
ilter  the  laws  and  discipline  .of  the  Church  of  England,  but  con- 
issenters.    The  place  here  is  not  a  place  to  be  certified  under  the 
Acts,  but  a  chapel  for  worship  according  to  the  Church  of  Eng- 
tbe  act  would  bear  the  construction  contended  for,  it  would  be  a 
Iteration  of  the  fundamental  laws  of  the  Church  of  England."  (4) 
it  of  nominating  to  a  chapel  under  stat  1  &  2  Gul.  4<.  c.  88.  can-  Nomination  * 
[uired,  unless  the  conditions  imposed  by  that  statute  be  strictly  ^^^^  "^^  ^  ^ 
rith;  and  those  conditions  are  precedent  to  the  vesting  the  right  cannot  be  ac- 
jon ;  and  if  the  right  have  not  vested^  it  cannot  be  supported.  (5)  quired  unlesi 
lew  church  built  by  the  Church  Building  Commissioners,  and  *^2L^w*iA^ 
IS  the  parish  church  of  any  division  of  a  parish  intended  to  be  its  conditions. 
paHsh,  is  a  chapel  of  ease  during  the  existing  incumbency  of 
d  parish  church,  and  is  to  be  served  by  a  curate  nominated  by 
jent,  licensed  by  the  bishop,  and  paid  by  the  commissioners.  (6) 
pel  so  built,  and  situate  in  a  district  parish,  made  a  parish  for 
ial  purposes,  and  which  is  not  made  the  church  of  such  district, 
•erpetoal  curacy  or  benefice  presentative,  even  after  avoidance 
iting  incumbent  of  the  parish.  (7) 

k  church  or  chapel  has  been  built  under  stat  1  &  2  Gul.  4.  c  38.  Inchapelsbuilt 
rict  assigned  to  it  under  s.  10.  of  that  act,  the  commissioners  under8tati&2 
.  respectively,  may  determine  whether  baptisms,   christenings,  baptism^  chris- 
shall  be  performed  there ;  but  the  incumbent  and  clerk  of  the  tenings,  and 
to  have  the  fees  in  respect  thereof,  except  such  portion  as  the  ^JJJ^d^ 
leis,  with  the  consent  of  the  bishop,  patron,  and  ordinary,  shall 
er  the  common  seal.  (8) 
58  Geo.  3.  c.  45.  s.  70.  the  repairs  of  all  the  churches  and  chapels  Repairs  of  dis. 

4.   c  103.  only  allows  a  dc  (1)2  Phil.  203. 

I  that  principle  for  a  limited  (2>Stat  52  Geo.  3.  c.  155. 

under    very    special    circum-  (3)  S.  2. 

U^,  that  the  sole  object  of  stat.  (4)  Stephens*     Ecclesiastical      Statutes, 

.  c  72.,  authorising  the  church-  10^)7,1038.     Vide  post,  tit.  Dissemtebs  — 

miMumers  to  declare  the  right  PiiOHiBmoK. 

a  to  be  in  the  endowcr,  with  (5)  Williams  v.  Brown^  1  Curt  53. 

ncy  in  the  funds  of  a  chapel,  (f>)  Stat  58  Gea  3.  c.  45.  s.  18.,  stat  59 

pcnsation  made  to  the  incum-  Geo.  3.  c.  134.  s.  12.,  &  stat.  1  &  2  Vict 

cneourage   such  endowments,  c.  \06. 

I  chapels  must  (save  as  to  the  (7)  Stat.  59  Geo.  3.  c.  134.  s.  19.,  vide 

i)  be  built  either  in  confonnity  stat.  59  Geo.  3.  c.  134.  s.  25.,  stat  5  Gea  4. 

1  law,  or  under  the  provisions  c.  103.  s.  5.,   stat  1  &  2  GuL4.  c.  38.,  & 

•  Church  Building  Acts.     Bliss  stat.  8  &  9  Vict  c.  70. 

Elagg.  517.  (8)   Vide  sect  14. 
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built  under  tlie  antltoHey  of  that  act  arc  to  be  mnde  by  tlie  ili«lHels  i 
which  they  respectively  beloHg,  by  rates  to  be  raised  withiu  6uch 
in  Itke  manner  as  in  the  case  of  repairs  of  clmrches  by  pariahei;  and 
such  district  is  in  law  a  district  parish  for  that  purpose. 

But  the  repairs  of  all  chapels,  not  made  district  cburchrs,  must  be 
by  the  parish  in  or  for  which  t!ie  chapel  shall  be  built. 

By  stat.  58  Geo.  3.  c.  4-5.  s*  71.  every  district  will*  for  twenty  yean  ftvi 
the  day  of  the  conKeeraiion  of  its  church  or  chapel^  remain  liable  to  t&e 
repair  of  the  original  parish  church,  and  be  deemed  part  of  the  or^fiail 
parish  for  all  purposes  of  such  repairs  and  the  making  and  lefyiof  uf 
rates  for  that  purpose ;  and  after  the  twenty  years,  the  parish  church  nwi 
be  repaired  by  llie  district  of  the  parish  left  as  belonging  to  it,  after  tk 
other  divisions)  of  districts  are  made;  and  each  district  will  have  forenf 
thereafter  to  make,  raise,  levy,  collect,  and  apply  separate  and  distiiKt 
rates  for  repairs  of  the  church,  or  churches  or  chapels,  of  the  distiictjiiiC 
it  were  a  separate  parish.*' 

Stat  2  GuL  ^t  c.  61.  s.  1.,  after  reciting  the  power  given 
Geo.  3*   c,  UH*  to   the   Church   Building    Commissioners,  to 
consolidate  contiguous  parts  of  parishes  and  extra-parochial  plac«» 
a  separate   and   distinct   di^^trict   for  all   ecclesiastical    purpose«t, 
make  grants  or  loans  towards  the  building  of  any  chapel  or  chapels 
such  district*  and  to  constitute  any  such  district  a  consolidated  cha| 
all  which  chapelries  were  to  be  deemed  benefice*,  and  be  subject 
jurisdiction  of  the  bishop  and  archdeacon  within  whose  dioce^  tod  Mtfc- 
deaconry  the  altar  of  the  chapel  should  be  locally  situate ;  to  remove  doalii 
touching  such  jurisdiction  in  the  case  of  chapels  or  districts  situated  nhoUy 
or  in  part  within  exempt  or  peculiar  jurisdictions^  enacts,  *'that  everrstck 
chapel  and  district,  whether  situated  wholly  or  in  part  within  any  cxflBfi 
or  peculiar  jurisdiction^  shall  be  subject  to  the  jurisdiction  of  the  \kktf 
and  archdeacon  within  the  limits  of  whose  diocese  and  arcbdeaccorf  tli 
altar  of  any  such  chapel  shall  be  locally  situate^  in  as  fuU  wad  WK^k 
a  manner  as  it  would  be,  if  no  part  of  such  chapelry  were  wtthio  mm 
exempt  or  peculiar  jurisdiction;  and  in  every  such  case,  all  oiktr veit  , 
siastical  juri.sdK-tion  over  the  said  chapel  and  chapelry  shall  wboUj  een  | 
and  no  other  such  jurisdiction  shall  be  exercised  in  the  said  chapelrj^eiaft 
the  jurisdiction  of  the  bishop  and  archdeacon." 
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CHAPLAINS.  (1) 


1.  Genbballt,  pp.  265—267. 

When  erempitd  from  penalty  for  non-retidenee  —  Nvmher  of  chaplains  thai  can  be 
ntotacd  6y  the  ojfieera  of  Uate,  ^c.  —  liy  whom  paid  in  private  chapels  —  Cannot 
preach  or  administer  the  communion  in  private  houses  —  NavcU  chaplains  under  stat. 
I  (r«0i  4.  c.  106.  can  hold  certain  benefices  with  their  half  pay  —  Nomination  of 
CuArLAiMM  wt  CvstoU'-'Judpnent  of  Lord  Denman  in  Rex  v.  Davie  (  Sir  JL). 

%  Chaplains  of  Gaols,  pp.  267 — 272. 

SlaL  4  Geo,  4.  r.  64.  appointment  of  chaplain  —  His  salary  —  Not  to  officiate  until 
Beensed  by  the  bishop  •^- Duties  of  cha^in  —  Journal  to  be  kept  by  him —  Quarter 
SesswmM  may  remove  chaplain  —  Quarter  Sessions  can  grant  annuity  to  any  chaplain 
JnempabU  from  infirmity  of  executing  hie  office —  Stat.  2^3  Vict,  c.  56,  m.  15  ^  16. 
—  Book  to  be  kept,  in  which  visits  of  chaplains  cure  to  be  entered  —  Chaplains  of  gaols 
to  be  appointed — Chaplains  of  certain  gaols  to  hold  no  other  bentfice  —  Assistant 
ekaphnms  may  be  appmnted —  ConUruction  of  stat.  2^3  Viet,  c.  56,  s,  15,  respecting 
tks  appointment  of  chaplain  to  a  borough  gaol  and  house  of  correction  —  Judgment  of 
Lord  Denman  in  Beg,  ▼.  Bath  and  Wells  {Bishop  of), 

%  Chaplains  of  Lunatic  Asylums,    Unions,    and  Workhouses, 
pp.  272,  273. 


L  Generally.  Genekallt. 

Under  stat  1  &  2  Vict.  c.  106.  s.  38.  (2),  chaplains  to  the  queen,  king,   when  exempt- 
qiceii-dowager,  or  queen  or  king's  children,  brothers,  or  sisters,  or  to  any  ed  from  penalty 
ttdibiihop  or  bishop,  or  to  the  House  of  Commons,  the  clerk  or  deputy-  aJnee!""'"'* 
derk  of  the  closet,  and  the  chancellor,  vicar-general,  or  commissary  of  any 
diocese,  are,  with  respect  to  residence  on  a  benefice  under  that  act,  entitled 
to  account  the  time  in  any  year  during  which  they  shall  be  so  resident, 
cipged  or  performing  duties^  as  if  they  had  legally  resided  during  the  same 
tiae  00  some  other  benefice. 

The  Dumber  of  chaplains  which  the  lords  spiritual  and  temporal,  and   Number  of 

ofieers  of  state,  &c.  can  retain  is  as  follows  :  —  Archbishop,  8 ;  duke,  6 ;  chaplains  that 

^uquess  and  earl,  5 ;  viscount,  4 ;  bishop,  6 ;  chancellor,  baron,  and  knight  by"the  officers 

of  the  garter,  3;   duchess,  marchioness,  countess,   and   baroness,   being  ofsute. 

widows,  2;  treasurer  and  comptrollers  of  the  queen's  household,  the  queen's 

lecretary,  the  dean  of  the  chapel,  the  queen's  almoner,  and  master  of  the 

Idb,  2 ;  the  judges  of  the  Queen's  Bench  and  Common  Pleas,  the  chan- 

ttOor  and  chief  baron  of  the  Exchequer,  the  barons  of  the  Exchequer, 

virdeD  of  the  Cinque  Ports,  and  the  chancellor  of  the  duchy  of  Lancaster, 

nd  the  attorney  and  solicitor  general,  1. 

Id  private  chapels,  such  as  noblemen  and  others  have,  at  their  own   Chaplainii  in 

^arge,  built  in  or  near  their  houses  for  them  and  their  families  to  have  P"^^^  chapels 

by  whom  paid. 

(1.   Fide  Stephens'  Ecclesiastical   Statutes,  103    149.  281.  825.   lisa  1184.   1190. 
laa.    S  49.  1386.  1624.  1939. 
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religious  duties  performed  to  them,  the  chaplains  arc  paid  hj  sue 
prit?tors. 

By  canon  71*  **do  minister  shall  preach  or  administer  the  holf  oom^* 
nion  in  any  private  house,  except  it  be  in  times  of  uec«a«itj,  wba  any 
being  either  so  impotent  as  he  cannot  go  to  the  church,  or  very  daogetMaJ^ 
sick,  are  desirous  to  be  partakers  of  the  holy  sacrament,  upon  pais  of  ao^ 
pension  for  the  first  offence,  ami  excommunication  for  the  second.    IVo» 
vided  that  houses  are  here  reputed  for  private  houaea,  wb€fesii  are  m 
chapels  dedicated  and  allowed  by  the  ecclesiastical  laws  of  this  r«ala, 
And  provided  aL»o»  under  the  pains  before  expressed,  that  no  chipliia 
do  preach  or  admtoister  the  communion  in  any  other  places,  but  ia  tk 
chapels  of  the  said  houses,  and  that  also  they  do  the  same  very  eeldon, 
upon  Sundays  and  bolydays :  so  that  both  the  lords  and  masters  of  tk 
said  houses  and  their  families  shall  at  other  times  resort  to  their  own  pinl 
churches,  and  there  receive  the  holy  communion  at  the  least  once  efi 
year." 

Stat,  1  Geo,  4.  c.  106.  enables  chaplains  In  the  navy  presented  to  < 
the  livings  of  Simonburn,  Wark,  BelUnghmn,  Thomeybum,  FaUstooc^l 
Gregstead,  in  the  county  of  Northumberland,  or  to  the  chapelry  of  HvflU' 
haugh,  to  receive  their  half*pay,  notwithstanding  such  benefices* 

Chaplains  are  sometimes  appointed  by  certain  bodies  of  persom  ia  i^ 
cordance  with  custom. 

By  a  charter  of  Edward  VI.  it  was  granted  that  the  inhabitants  of  ikt  \ 
of  Sandford,  within  the  parish  of  Crediton,  should  have  a  chojiel  foralU 
said  inhabitants,  with  a  chaplain  to  be  paid  out  of  the  profits  of  the  1 
of  Crediton,  and  that  they  should  elect  cbapelwardens;  and  that 
governors,  appointed  for  the  said  viLI,  pursuant  to  that  charter, 
a$amuu  majoris  pariis  inkabittmtimt^  ^usdem  mllaU^e^^  shoald  i 
i^potnt  the  chaplain. 

lu  1H36,  the  governors  having,  upon  a  vacancy,  nominated  a 
gave  notice  to  the  inhabitants  of  Sandford  that  Such  nomination  had  I 
made,  and  rt  quired  them  to  meet  at  a  time  and  place  named,  for  the  \ 
of  uaenting  or  dissenting.  At  such  meeting,  the  resident  payers  of  i 
and  poor  rates,  and  no  other  persons,  were  admitted  to  vote*  Some  | 
wot  raledi  tendered  their  votes*  The  majority  of  rate  payers  assented  to  da 
noiiiitiation*  On  motion  for  a  mandamus  to  the  governors  to  fk^  * 
chaplain,  on  the  ground  that  such  tlection  was  void,  it  was  held  :  — 

1ft.  That  the  nomination  by  the  governors,  with  a  subsequent 
to  the  inhabitants  for  their  assent,  was  a  compliance  with  tho  words»  **> 
ettm  auensu" 

2d*  That,  referring  to  the  context  of  the  charter,  and  the  proof  j 
to  usage,  the  wonl  **  inhabitants'*   in  this  charter  might  be 
meaning,  **  inhabitants  paying  church  and  poor  rates"  (l)j  Lord 
olmerving,  **  Tho  ground  of  this  motion  is,  that  the  election  of  Jmiel 
iHHGt  was  a  nullity,  and  that  the  office  of  chaplain  is  still  vacuity 
therefore,  called  upon  to  grant  a  mandamus  for  filling  it  up.    To  i 
proceeding,  the  nullity  of  the  present  appointment  ought  to  be  wctf  i 
made  out.    Now  it  is  contended,  first,  that  on  a  right  construction  of  tbei 


(1 )  J?rjr  Y,  Dnvie  (  Sir  H. ),  6  A.  &  E.  374. 


atieiuu''  the  nomination  ought  to  have  had  the  assent  of  the  GK^fiftxtLY. 
vhereas  the  nomination  waa  made  by  three  governors  only,  and  "^ 
Ifci  inllibitiiiti  were  merely  called  upon  to  express  their  assent  or  dissent 
illy  ;  and  that  this  is  inconsistent  ivith  the  charter*  But  I  am  of  a 
opinion*  It  is  more  convenient  that  the  present  course  should  be 
Uken,  ihftn  that  the  inhabitants  should  be  called  upon  to  assent  or  dissent 
litbe  tbiie  of  nomination,  being  thus  required  to  judge  of  the  party's  Bt^ 
MM  si  Uie  time  when  they  are  first  acquainted  with  his  being  proposed.     I 

Eiak  thst  "ftnd^'  in  this  charter  does  not  mean  that  the  assent  shall  be  at 
e  iUDe  tune  as  the  nomination,  though  it  is  essential  to  the  appointmcnti 
111  if  it  be  not  given,  the  governors  must  nominate  again.     Then  as  to  the 
tone  of  the  word   **  in!iabitants,"     We  have   decided   lately,   in   Hea:  v. 
JfoiAilirr  (1),  that  that  word  must   receive  its  interpretation  from  circom- 
Mami  find  usage  here  supports  tlie  construction  which  has  been  acted 
1^00.    It  is  indeed  contended  that  the  usage,  restricting  the  right  of  assent 
Id  the  payers  of  poor  rates  ca^nnot  have  existed  before  43  Elizabeth  :  but  I 
HB  tH>t  sure  of  that*     There  probably  were  levies  for  the  poor  before  the 
ililBfie  43  £li2.  e*  2.     And,  if  there  be  proof  of  usage,  we  must  consider  It 
to  hive  been  according  to  the  charter.    Then  as  to  the  proof ;  we  have  two 
iMDees  of  election  by  the  assent  of  the  rate-payers  only,  and  the  opinion 
iipfcgtedt   in   The  Attorney  Gefieral  v,  Davi/  (2),  by  Lord  liardwicke, 
\      ^boe  rule  of  construction  seems  to  be  approved  of  by  Lord  El  don  in  The 
L      Anormp  General  v-  Newcomfte,  (3)    We  do  not  know  all  the  circumstances 
I      if  Tki  Attorney  General   v,   Davy%    but    we    must    suppose    that    the 
•pinioft  there    expressed  by  Lord   Hardwicke  had   reference   to   some 
pinieiklar»  which  were  before  him  in  the  suit,  and  that  he  thought  the 
vstrioted  right  sufficiently  established  from  early  times." 


2.  Chapi*ains  op  Gaols. 


or  GAfms 


By  ftat  4  Gen.  k  c.  Gi.  (1-)  the  justices  assembled  in  a  general  or  quaiicr  Stat  4  Geo.  4*1 
•ttiioBi  arc  required  from  time  to  time  to  nominate  for  each  prison  wiUiin   *':  ^'*\**  -®* 
^  Ufir  jansdictioD  a  clergyman  of  the  Lhurch  or  Englaud  to  be  eljaptain  ofohnitkin. 
tiweof;   and   to   nominate   the   same   clergyman  to  be   and  officiate  as   His  salary, 
dttplain  to  any  two  prisons  situate  within  a  convenient  distance  from  each 
r;  and  to  appoint  a  salary  to  be  paid  to  sucii  clergyman  out  of  the 
(If  nte^  or  rate  lawfully  applicable  to  tht^  maintenance  of  such  prisons; 
tike  amount  of  t^alary  is  to  be  regulated  thus:  where  the  chaplain  is 
to  one  prison  only,  and  the  number  of  the  prisoners,  including 
which  the  prison  is  calculated  to  receive,  does  not  exceed  hTty, 
(^  it  is  not  to  exceed  150/.;  where  the  chaplain  is  appointed  to  one 
onlyi  and  the  number  of  prisoners,  including  debtors,  which    the 
b  caleakted  to  receive,  does  not  exceed  one  hundred,  then   it  is 
ast  to  '^fmA  9001* ;  where  the  chaplain  is  appointed  to  one  prison  only^ 
to  contaLn  more  than  one  hundruil  prisoners,  including  debtors, 

(3)  14  Ves,  I. 
1  Ves.  (4)    StcphcMft*    Ecclesiastical     Statutes, 

1222.' 
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only,  calculated  tu  contalu  more  than  two  hyndred  j>moncr«, 
appointed  to  two  prisons,  whatever  the  number  of  prison^ri  iocH  tw« 
prisons  may  be  calculated  to  contain,  the  justices  may  appoint  the  mIvj  it 
tlicir  discretion,  with  reference  to  the  duties  to  be  perforraed :  bot  wbea 
any  two  or  more  prisons  are  under  the  custody  of  one  and  the  s&tne  kttpo^t 
they  are  to  be  considered  as  one  prison,  with  reference  to  tiic  dutie*  nd 
siUary  of  the  chaplain :  and  in  case  of  sickness,  or  necessarjr 
the  chaplain  must  appoint  a  clergyman  to  be  his  substitute  for  the 
such  substitute  being  approved  of  by  the  visiting  justices;  aud  this 
and  residence  of  such  subslittite  must  be  specified  in  the  chapliiu'«  joi 

No  clergyman  so  nominated  is  to  officiate  in  any  prison  iintU  be 
obtained  a  license  for  the  purpose  from  the  bishop  of  the  diocese  ^ 
the  prison  is  situate,    or  for  any  longer  time  than  while  such  Iteeme 
continue  in  force ;  and  notice  of  every  nomination  is,  within  a  month  after 
it  takes  place,  to  be  transmitted  to  the  bishop  by  the  clerk  of  the  peacror 
town  clerk. 

Every  chaplain  is  on  every  Sunday,  and  on  Christmas  Day  and  G( 
Friday,  to  perform  thf  appointed  morning  and  evening  services  of  the  Churcft 
of  England^  and  preach  at  such  time  or  times,  between  the  hours  of  ainetiiil 
five  of  the  day,  as  shall  be  required  by  the  rules  and  regulations  of  the  ptiioi; 
and  in  to  catechise  or  instruct  such  prisoners  as  may  be  willing  to  reeeifet** 
struction  ;  and  likewise  visit  the  prison  on  such  other  days,  and  ij^rforaifiad 
other  duties,  as  shall  be  required  by  the  rules  and  regulations  of  the  priwi; 
and  administer  the  holy  sacrament  of  the  Lord's  Supper  to  such  ptisoofl* 
as  shall  be  desirous,  and  he  may  deem  to  be  in  a  proper  frame  of  miai 
to  receive  it ;  and  aLjo  fref|uently  visit  every  room  and  cell  in  the 
occupied  by  prisoners,  and  direct  such  books  to  be  dlstribnted  and 
and  sueh  lessons  to  be  taught  in  the  prison,  as  he  may  deem  propff 
the  religious  and  moral  instruetuin  of  the  prisoners ;  and  visit  thoie 
are  in  solitary  confinement ;  and  it  is  his  particular  duty  to  affofd 
spiritual  assistance  to  all  persons  under  warrant  or  order  for  e» 
and  lie  is  to  have  free  access  to  all  persons  convicted  of  murdeTt 
persons  of  a  religious  persuasion  difTercnt  from  tba|^of  the 
Church,  who  shall  have  made  a  request  that  a  minister  of  sueh 
shall  be  allowed  to  visit  them  (!)•  and  he  is  to  communicate  from  ti; 
time  to  the  visiting  justices  any  abuse  or  impropriety  which  may  have 
to  his  knowledge ;  and  he  is  further  to  keep  a  journal  in  which  1 
to  enter  the  times  of  his  attendance  in  the  performance  of  his  datY* 
any  observations  which  may  occur  to  Iiim  in  the  execution  th^r^; 
such  journal  is  to  be  kept  in  the  prison,  but  to  be  regularly  laid  befoit 
ju^ices  for  their  inspection  at  every  quarter  sessions,  and  is  to  b«  * 
by  the  chairman  of  the  sessions,  in  proof  of  its  having  been  there 
and  if  it  appear  to  the  justices  in  general  or  cjuarter  sessions 
that  any  chaplain  is  incompetent  to  the  due  performance  of  his 
unfit  to  be  continued  in  hi?  office,  or  has  refused  or  wilfully  neg1eclf<i 
perform  the  duties  required  of  him  by  the  rules  and  reguUtions  of 
prifon,  they  can  remove  him* 


^dvtia^^ 


(1)  Fidi  &.  31.  post,  269.  ia  m4* 
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In  cue  any  chaplain  shall  from  confirmed  sickness,  age,  or  infirmity,  CHArLAin 

become  incapable  of  executing  the  office  in  person,  the  justices  of  the  peace,  ^_^^ 

It  uj  general  or  quarter  sessions  of  the  county,  riding,  division,  district,   Stat  4  Geo.  4^ 
town  or  place,  respectively,  are  to  take  the  circumstances  of  the  case  into   Qu^rt''/^* 
tkeir  consideration ;  and  if  they  deem  it  expedient,  they  may  grant  him  sions  can  grant 
nch  annuity  as  they,  in  their  discretion,  shall  think  proportionate  to  the  annuity  to  any 
■Biti  and  time  of  his  services,  and  may  order  the  payment  out  of  the  capable^from 
ntei  lawfully  applicable  to  the  building  and  repairing  of  the  gaols  and  infirmity  of 
priMns:  but  the  amount  so  paid  by  way  of  superannuation  or  allowance  to  ^j^"**"^ 
uy  retired  chaplain  of  any  one  prison  is  not  to  exceed  the  amount  of  two- 
tUids  of  the  salary  fixed  for  the  succeeding  chaplain. 

Tbeie  is  to  be  kept  in  every  prison  to  which  this  act  extends,  a  book  in   Stat.  4  Gea  4. 
tUdi  the  chaplain  and  every  other  officer  of  the  prison,  not  residing  within,  ^\  ^iL 
bit  attending,  or  required  to  attend,  on  it,  is  to  regularly  insert  the  date  of  kept  in  which 
cvoy  vint  made  by  him;  and  every  such  entry  is  to  be  signed  with  his  visits  of  chap- 
ttBe  and  in  his  proper  handwriting,  and  to  contain  such  remarks  as  may  entered, 
be  tbought  necessary  on  the  occasion  of  any  such  visit ;  and  every  keeper 
of  erery  such  prison  is  responsible  for  the  safe  custody  of  such  book, 
vbole,  unmutilated,  and  unaltered ;  and  is  at  all  times,  when  required,  to 
prodace  it  for  inspection  to  the  justices  at  every  general  or  quarter  sessions, 
ttd  to  the  Tisiting  justices,  or  to  any  justice  of  the  peace  for  the  county, 
ridiiig,  dii^sion,  district,  city,  town,  or  place  wherein  the  prison  is  situate ; 
ttd  tke  chaplain  is,  on  every  Michaelmas  quarter  sessions,  to  deliver  to  the 
jirtiees  a  statement  of  the  condition  of  the  prisoners,  and  his  observations 
Aereipon.(l) 

Bjstat.  2  &  3  Vict  c  56.  s.  15.,  in  every  borough  gaol  and  house  of  Siat.s&sVict. 
Correction,  a  clergyman  of  the  Church  of  England  is  to  be  appointed  to  be   ciulplains  of 
^baplain  thereof  by  the  same  authority  by  which  the  keeper  is  appointed  ;  gaoU  to  be 
^  DO  such  chaplain  is  to  officiate  in  any  prison  until  he  has  obtained  <^PPointed. 
^  lieenie  from  the  bishop  of  the  diocese,  or  for  any  longer  time  than  wliilc 
*Q(b  license  shall  continue  in  force ;  and  notice  of  every  appointment  is, 
^iiUa  a  month  after  it  takes  place,  to  be  transmitted  to  the  bishop  by 
^  town  clerk. 

Ko  person  appointed,  after  the  commencement  of  this  act,  to  the  office   Stat  s&s  Vict. 

^ckqilain  of  any  prison,    in  which   the   average  number  of  prisoners   rh^^'i^^% 

^oafined  at  one  time    during  the   three    years  next  before  his  appoint-  certain  gaols  to 

*Kitbas  not  been  less  than  one  hundred,  can  hold  any  benefice  with  cure  {'"Id  no  other 

Dcnence 
^mls,   or  any  curacy,   whilst  holding   the  office  of   chaplain  of  such 

I ;  and  in   every  prison   in  which  the  average  number  of  prisoners 

at  one  time  during  the  three  years  next  before  his  appointment.   Assistant 

^Bot  been  less  than  two  hundred  and  fifty,  the  justices  or  otlier  persons  chaplains  may 

Wring  the    appointment  of  the  chaplain    may   appoint,  if  they   see   fit,       appo'nt«d. 

^  anistant  chaplain,  or  assistant  chaplains ;  and  the  persons  having  the 

Control  of  the  funds  applicable  to  the  expenses  of  such  prison  may  fix  the 

(I)  With  respect  to  Dissenters  it  is  pro-  viMt  him  or  her  at  proper  and  reasonable 

yAi  by  MCt.   31.  ''That  if  any  prisoner  times,  under  such  restrictions  imposed  by 

lU  be  of  a  religious  persuasion  differing  the  vi.siting  justices  as  shall  giwrd  against 

1km  that  of  the  establiiJied  church,  a  mi-  the  introduction  of  improper  persons,  and 

MBer  of  such  persuasion,  at  the  si)ccial  re-  as  shall  prevent  improper  communications." 
fHrt  4if  such  prinnvr,  shall  be  allowed  to 
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salaiy  to   be  paid   to   sucli   n^sistatit   chaplain   or   chapl&ifis, 
orders  for  the  paj^ment  thereof  out  of  the  funds  applicable  to  iho^e  f^ 
peDses:  and  every  such  chaplain  and  assistant  chaplaia  must  reside  vtA^f 
a  mile  of  the  prison   in   wliivh  Iht'}  bold  thrir  chaplaincies :  buLthiili^ 
does  not  affect  the  appoiulineiit  or  the  salaiy  of  the  chaplain  of  th$  lOJiJ 
hospital  of  Bridewell, 

The  case  of  Beg,  v.  Bat/t  and  IVtUs  (Bishop  o/)(l)  arose  upoflfcli 
of  this  act.  It  appeared  that  Queen  Elizabeth, granted  to  llie  cotpoii- 
tion  of  Bath  that  they  might  elect  two  of  themselves,  yearly,  to  be  btilifc 
of  the  city,  ana  that  the  corporation  might  bavei  within  the  city,  t  gw 
for  the  keeping  of  prisoners  attached,  committed  or  adjudged  to  Uie  pita 
for  any  matter  which  might  or  ought  to  be  enquired  of  in  the  at)f; 
but  persons  arrested  for  olfcnces  not  cognisable  there,  were  ta  be  lal 
to  the  county  gaol :  and  she  also  granted  that  the  bailiifs  for  ihie  tiat 
being  should  be  keepers  of  the  city  gaol.  She  further  granted  tW 
the  mayor,  recorder,  and  certain  of  the  aldermen  should  be  jttstktf  of 
the  peace  for  the  city,  with  power  to  correct  certain  offenders,  to  tike 
sureties  of  the  peace,  or  commit  if  they  were  not  found,  and  to  tjyirf 
determine  of  certain  offences  (but  not  felonies)  in  the  same  niiiiiMr* 
county  justices  might.  She  also  granted  them  a  coun  of  record  for  tit 
trial  of  personal  actions,  and  the  bailiflTsj  had  the  execution  of  wanutt 
under  such  court.  Until  the  passing  of  stat.  5  &  6  GuL  4.  a  76^  thi  oo^ 
poration  annually  elected  such  bailiff^  who  had  the  care  and  keeping  of  tk 
gaol,  and  appointed  a  gaoler  under  them.  The  corporation  wai  cooli 
!)y  stat  5  &  6  GuL  4.  c.  76.,  and  the  boundaries  of  the  borough 
extended  ;  after  which,  a  bailiff  was  elected  annually,  and  acted,  with  i 
to  the  gaolj  as  the  bailiffs  formerly  did.  The  new  corporation  ob 
grant  of  quarter  sessions  ;  and,  under  the  powers  given  by  stat.  7  Ga 
&  1  Vict.  c.  78.  s.  37.,  they  built  a  new  gaol,  which  was  al»o  a 
of  correction,  and  was  regulated  by  the  justices  of  the  city  and  boroig 
Upon  these  facts  it  was  Jield,  that  the  bailiffs  were  the  '*  keepets"  < 
gaol  within  the  meaning  of  stat.  2  &  S  VicU  c.  56*  b*  15,,  andfl 
that  the  power  of  appointing  a  chaplain  was  in  the  town  eouji^  i 
in  the  justices,  the  right  of  appointment  not  being  affected  by  Wiy  i 
which  had  occurred  since  the  passing  of  *stat.  5^6  Gul.  4.  c.  76«i  J 
Ben  man  observing,  ''This  was  an  application  for  a  mandamus  to  ifae  1 
of  Bath  and  Wells  ;  and  the  question  raised,  between  the  town  ( 
the  one  hand  and  the  justices  of  the  peace  for  the  city  of  Bofli  < 
other,  was  as  to  the  right  of  appointment  to  the  ofHee  of  chapkiii  fori 
gaol  and  house  of  correction  for  that  borough,  the  contending  ptrCiest 
agreed  to  be  bound  by  our  decision  upon  the  present  applicAtioo*  W*l 
examined  the  charter  of  the  city  and  the  several  statutes  refortd  laiil 
argument^  and  w^e  are  of  opinion  that  the  right  of  appotDtment  is  ill 
town  council  of  the  borougli* 

**  The  rule  which  regulates  such  appointment  is  laid  down  by  tJi«  t 
section  of  stat.  2  &  3  Vict,  c.  56.    That  section  enacts  that  *  in  eircty  1 
gaol  and  house  of  correction  a  clergyman  of  the  Church  of  Englvdi 
be  appointed  to  be  chaplain  thereof,  by  the  same  authority  by  * 
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Mper  is  appointed.'    The  difficulty  has  been  to  ascertain  the  proper  appli-  CHAnAivs 
ikMWofthcrale.  of  Gao«. 


*'Bjr  the  charter  of  Queen  Elizabeth,  the  corporation  of  Bath  had  the  Judgment  of 
'fiiiAiseof  a  prison  or  gaol ;  and  by  the  same  charter  the  mayor,  aldermen,  ?J°]^J^^"^^ 
od  common  council  were  empowered  annually  to  elect  two  of  themselves  and  WdU 
0  be  bailiffii  of  the  city  for  one  whole  year ;  and  among  other  duties  (-^"^  ^> 
kttiebed  to  their  office  was  this,  that  they  should  be  keepers  of  the  gaol  or 
friiQB  of  the  city.    It  appears  by  the  affidavits  that,  previously  to  the  pass- 
iig  of  the  Municipal  Corporation  Amendment  Act,  it  was  the  usage  to  elect 
two  biiliffii ;  and  that  there  was  a  prison  in  the  city,  with  the  custody  of 
vbh  they  were  charged,  and  were  used  to  appoint  the  actual  keeper  or 
pokr.    Since  the  passing  of  that  act,  the  town  council  have  annually  ap- 
poiBted.one  bailiff;  and  he  has  had  the  custody  of  the  prison  in  the  same 
wij,  discharging  the  duty,  as  the  two  bailiffs  formerly  did,  by  the  appoint- 
MBtof  an  actual  keeper  or  gaoler.     Under  that  act  a. separate  court  of 
^uiter  leaoions  has  been  granted,  and  a  separate  commission  of  the  peace ; 
Ik  jorisdiction  has  been  enlarged  in  local  extent,  and  as  to  the  nature  of 
Aaees  within  the  competency  of  the  justices  to  try :  lastly,  the  present 
pol  and  hoose  of  correction  has  been  erected,  and  is  now  fit  for  use. 

*  By  the  6th  section  of  the  Municipal  Corporation  Act,  after  the  first  elec- 
fai  of  councillors,  the  body  corporate  was  made  capable  in  law  by  the  town 
Modi  to  do  all  acts  which  it  lawfully  might  have  done  before ;  and,  as 
tkn  is  nothing  in  the  nature  or  duties  of  the  ofiice  of  bailiffs,  as  described 
hi  the  charter,  which  b  inconsistent  with,  or  may  not  be  modified  by,  the 
pnmrions  of  the  statute,  it  appears  to  us  that  the  town  council  would  have 
ken  warranted  in  continuing  to  appoint  two  bailiffs ;  and  we  cannot  say  on 
hat  affidavits  that  the  single  bailiff  is  not  well  appointed,  though  it  is  im- 
Mterial  to  decide  that  question  on  the  present  application.  Under  the 
ibrter  it  was  the  duty  of  the  bailiffs  to  keep  the  prison.  They  appear  to 
^  had  other  duties  by  the  charter,  from  which  it  may  be  inferred  that 
Wy  were  keepers  of  the  prison  rather  as  the  sheriffs  of  counties  are  by  law 
wpen  of  the  county  gaol,  than  as  the  actual  gaolers  thereof.  This,  how- 
!var,  doeo  not  alter  the  legal  objection.  They  might  discharge  the  actual 
Kimud  duties  by  the  agency  of  inferior  ofiicers  ;  but  they  were  responsible 
or  those  officers,  and  in  law  are  to  be  considered  responsible  for  the  safe 
MpiDg  of  the  inmates,  and  to  be  the  actual  keepers.  After  the  passing  of 
tit  5  &  6  Gul.  4.  c.  76.,  if  no  court  of  quarter  sessions  or  separate  cora- 
lirion  of  the  peace  had  been  granted,  the  duties  of  the  bailiffs  in  regard  to 
he  borongh  prison  would  have  remained  unaltered,  and  one  bailiff  only 
ling  appointed,  he  would  have  been  the  keeper. 

*  We  think  the  circumstances  just  stated,  and  the  enlargement  of  the  juris- 
ktion  before-mentioned,  have  made  no  difference  in  this  respect.  The 
litQte  2  &  3  Vict  C.56.  s.  15.  appears  to  us  framed  with  a  view  to  the 
didng  state  of  things  in  every  borough,  and  to  the  avoiding  of  all  ques- 
ODS  of  right  to  appoint  chaplains  which  might  have  arisen  upon  reference 
» the  general  gaol  acts.  It  vests  tlic  appointment,  therefore,  at  once  in  that 
idy  or  individual  by  whom  in  any  particular  borough  the  keeper  is 
ipoioted. 

''It  was  argued  that  the  term  *  keeper'  here,  by  reference  to  the  statutes 
mti  materidy  must  mean  the  actual  gaoler,  seeing  that  the  clanie  relates 
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<o  borough  gaols  only.  We  arc  not  sure  that  this  b  necessarttf  co.  It  a 
not  improbable  that  it  may  have  been  used  in  a  larger  sense ;  bat,  »tTicilr 
undersCood,  we  think  the  bailifT^  or  bailiflf  of  this  borougb  fufEetaitlY 
answer  the  denomination ;  they  are  the  gaolers,  acting  by  tlietr  suboidiaitl 
agents. 

**  Nor  is  this  an  inconvenient  or  unreasonable  arrangement ;  for,  while  on 
the  one  hand  the  appointment  will  be  with  the  town  council^  with  wlio© 
must  be  the  power  to  settle  and  pay  the  amount  of  the  salary,  the  inlmor 
regulation  and  control  of  the  prison  stili  ivill  remain  with  another  imlejH'ml- 
ent  body,  the  justices,  who  will  be  charged  to  5ee  that  the  officer  appoiulH 
etiiciently  and  regularly  discharges  his  duty,  and  who  are  certainly  tfaemai 
competent  for  such  supervision* 

**  We  think,  therefore,  that  tiie  rule  should  be  absolute."  • 


3.  Chaplatks  of  Lvkatic  Asylums,  Ukiqks,  and  WoRKHouicf* 

By  Stat  9  Geo,  4-.  c.  4^,  S9*  30.  and  32.  (1)  in  all  cases  where  any  cooirtj 

lunatic  a^^ylum  has  been  established  under  the  authority  of  that  act  ortnj 
former  act  or  acts,  the  major  part  of  the  visitors  appointed  to  supertuteiMJ  it 
present  at  a  meeting  duly  summoned  (such  major  part  not  being  r<ver 
than  three),  are  from  time  to  time  to  make  such  regulations  as  to  tWa 
shall  seem  expedient  for  its  management  and  conduct,  in  whieb  ngt-' 
lations  are  to  be  set  forth  tlie  number  and  description  of  officen  aiMl» 
servants  to  be  kept^  the  duties  to  be  required,  and  what  salaries  retpecttiil^ 
arc  to  be  paid  to  them,  and  may  appoint  a  treasurer,  and  such  otiief  oBflfli 
and  servants,  together  with  such  number  of  asisititants  as  they  shall  from  doe 
to  time  find  necessary,  in  proportion  to  the  number  of  persons  cotifioediA 
sucb  county  lunatic  asylum,  and  may  dismiss  any  such  officer,  servant,  or 
assistant,  if  they  see  occasion ;  and,  by  section  32.,  in  every  case  where  • 
county  lunatic  asylum  is  provided,  a  chap  Jain  is  to  be  appointed  for  it,  ihtcia 
chaplain  must  be  In  full  orders^  and  be  licensed  by  the  bishop  of  Uie  diocm  • 
and  such  license  is  revocable  by  the  bishop  whenever  he  tl«nkiifilti> 
withdraw  it ;  and  such  chaplain  is  to  perform  on  each  Sunday,  and  oollKr 
great  festivals,  the  divine  service  of  our  church,  according  totiiel 
by  law  established. 

Under  these  enactments,  the  visiting  justices  of  county  lunatic 
hiivc   the  power  of  appointing   and  dismissing  the  chaplain  at  llietr^ 
eretion,   though   the  chaplain  appointtd   must  be  licensed  by  ibe  I 
of  the  dioeese,  and  though  the  bit^hop  has  power  to  revoke  sucli  Bca*^ 
Consequently,  where  a  chaplain,  appointed    by  the  iHsiting  justices  W 
afterwards  licensed  by   the   bishop,    was  dismissed   by    the  jutlicii,  v^ 
another  appointed  in   his  stead,  but  the  bi>hop  refused  to  revoke  hi^  Ci^ 
license,  or  to  license  the  new  appointee,  the  Court  of  Queen's  Beoch  t^imd 
to  issue  a  mandamus  commanding  them  to  admit  the  first  appointee  to  per* 
form  the  duties  of  chaplain  in  the  asylum,  (2) 

The  poor  law  commissioners  may  order  the  guardians  of  a  ttntoii'tfi 
appoint  a  chaplain  for  the  union  workhouse,  with  a  salary;  sndi  ft 
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iag  an  officer  within  the  meaning  of  slat.  4  &  5  Gul.  4-.  c.  76.  s.  46.,  Chaplains  ok 
tcrpreted  bj  sect  109.  And  it  is  no  objection  to  such  order  that,  by  a  j^^^^  Union^ 
enou  order,  not  expressly  altered  or  rescinded,  the  commissioners  have  and  Work- 

tkorued  the  guardians  to  appoint  such  chaplain  if  they  shall  deem  it  neces-  "*^"^'^ 

rjj  and  have  apeciiied  his  duties,  should  he  be  appointed.  (1) 

No  person  can  hold  the  ofRce  of  chaplain  to  a  workhouse  under  the  orders  Chaplains  of 

nedby  the  poor  law  commissioners  by  virtue  of  stat  4  &  5  Gul.  4.  c.  76.  ^^^    **"**** 

4S.,  without  the  consent  of  the  bishop   of  the  diocese,  signified   in 

niling.  (2) 


CHRISTENING.  (3) 


CHURCH. 


L  GmiALLT,  pp.  274 — ^277. 

Dmno — Wro  mat  build  Churches — Consecration  and  Dkdicatiok  of  Churchks 
~  EndammaU  muit  precede  conMeeration  —  Re'eonaeeration  —  Time  of  consecration  — 
Am  ofeamgecratian~~'  Procttration  to  the  bishop, 

I  AuLi,  pp.  278,  279. 

TknMED'-' Property  in  aisles  —  Msle  always  supposed  to  be  held  in  respect  of  a  house 
'"An  action  can  be  maintained  for  a  disturbance  in  the  right  of  an  aisle —  If  the 
•Amtv  rcMOve  the  owner  of  em  aisle,  or  place  any  other  person  there,  a  prohibition 


1  Cbaicil,  pp.  279—282. 

IkmiD— .  Chancels  to  remain  unchanged —  The  rector  has  the  freehold  in  the  chancel, 
hd  no  part  of  the  chancel  can  be  separated  from  the  rectory  —  Judgment  of  Mr.  Justice 
Bdrtjfd  in  CurrotLD  v,  Wirxs — Grkatxr  and  Lksskr  Chanckls — Impropri- 
tkn  kme  not  the  same  rights  in  the  great  chancel  that  a  nobleman  has  in  the 
iMcr — Seats  in  Chancel —  Vicar's  Seats —  Seats  in  the  chancel  undsr  the  dis- 
of  the  ordinary  —  Hector  entitled  to  have  the  chief  seat  in  the  chancel  — 
r  not  entitled  to  mahe  a  vault,  or  to  affix  tablets  in  the  citancel,  without  leave  of  the 
J —  Poeeession  of  the  church  in  the  minister  and  churchwardens  —  Repairs  of 
i^' Archdeacons  enjoined  to  see  that  the  chancel  is  kept  in  proper  repair  — 
rinf  the  ehancei  is  a  discharge  from  contributing  to  the  repairs  of  the  church — 
I  hoe  aOatted  the  repair  of  the  chancel  to  the  parson  if  there  be  no  adverse  custom 
^By  stat,  1  jr  3  ^ct  c.  106.  s.  54,  part  of  sequestrated  profits  to  be  appropriated  to 
Ainpair  of  the  chancel —  Parishioners  in  London  repair  the  chancel —  Spiritual  per- 
ssm  and  impropriators  bound  to  repair  the  chancel  —  Impropriators  neglecting  to  repair 
-'fftmo  chmrcha  be  tmi'fec^  the  repairs  will  be  made  as  before  the  union. 

^ Goods  and  Ornaments  of  the  Church^  pp.  283—292. 

GmtAixr  —  Consent  of  parishioners  not  indispensably  necessary  for  church  ornaments 

—  Stat  1  EHz,  c,  2.  s.  25 Observations  of  the  Bishop  of  Worcester  upon  the  attempts 

U  reiktre  ancient  ornaments  and  forms —  Ordinary^s  Jurisdiction  —  Stat,  13  Edw,  1. 


"J)  Ay.   w.   T%e   Braintree    Union   (the 

mUmoefyi  Q.  B.  ISO. 

f)  flictr**  P.  L.  by  Clive,  59a 

n  fUr  eade,  tit  BArnsM. 


(4)  Vide  tit  Bells  —  Brawung  and 
Smiting  —  Burial  —  Chafels  —  Church 
Buildikg  Statutes  —  Churchtards  — 
Pews —  Rates  (Church). 
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St.  4,  —  Canons  85.  ^  89.  DuHu  of  ckwrehwardent  ta  ateommHmgi  fm  elsrdk  ^aodi— 
AuBKATioN  OF  GooDS  —  Who  hos  the  property  in  the  goodt  of  Ikt  tkmrek  —  SUaBm^ 
articles  from  a  church,  though  not  used  for  divine  service,  is  sacrilege  —  Aiju(  Cftca 
for) — Canon  84.  Basin  for  the  ogtrtory — Ahsu  eoBeekd  ai  Hk  vfiris^f  — 
BiBLz — BixR — Commandments  (the  Tek)  —  Comiuinoii  Tails —  Cimm  8S 
The  test  between  an  ^  Altar**  and  a  *•  Table'* — Chalice  and  oHker  vessels  Jar  tk 
communion  —  Dbgebes  of  Maeriaob  prohibited  —  Font  —  Homuxs (Books  or] 
Images  —  Organs  —  An  organ  cannot  he  legalfy  ereded  witkesd  a  faadtjf —  Wies 
legally  necessary,  when  ornamental  —  Faculty  for  an  organ  refused,  beeamse  the  eftiovl 
tr(^  too  small  for  the  inhabitants  —  Minister  has  the  right  of  directing  wshen  ike  ergas 
shall  and  shall  not  play  —  Organist  under  control  ofwunister-^  Salarg  ef  vrgamiat  ■ 
Prater  Book  (Common)  —  Pulpit  —  Readimo  Desk  —  Rboistsk  Booki — 
Surplices — Goods  and  Ornaments  for  which  no  Peovisiom  is  mam  mt 
Special  Law. 


Genbrallt. 


Defined. 


Who  may  build 
ehurchcs. 


1.  Generally. 

The  ancient  Saxon  word  is  cyrce,  the  Danish  kircke^  the  Belgic  hrdk, 
the  Cirabrie  kirkia  or  kurk;  probably  from  the  Greek  word  Kvputx^^*^ 
longing  to  the  Lord,  or  Kuptov  octroc,  the  Lord's  house ;  so  that  the  indeot 
pronunciation  of  the  word  has  been  lost  (except  in  the  Dorthem  parfi  of 
England  and  in  Scotland),  by  softening  the  letters  c  or  CH,  as  weha?e  done 
in  many  cases ;  which  letters  the  ancient  Greeks  and  Romans  always  pro- 
nounced hard,  as  the  letter  k. 

Lord  Coke  states  that,  by  the  common  law  and  general  custom  of  tk 
realm,  it  was  lawful  for  bishops,  earls,  and  barons  to  build  chureliei  or 
chapels  within  their  sees.  (1)  But  Dr.  Gibson  (2)  says,  that  no  penon  cm 
erect  a  church  without  the  leave  and  consent  of  the  bishop ;  and  wbidi  li 
agreeable  to  the  rules,  both  of  the  civil  and  canon  law  (3),  and  was  nude  ii 
express  law  of  the  Church  of  England  many  years  before  the  reign  of  Kiag 
John,  viz.  in  the  Council  of  Westminster,  in  the  time  of  King  Stephen. 

These  two  assertions  are  not  contradictory ;  for  the  one  says  only,  tltft 
by  the  civil  and  canon  law  it  might  not  be  done ;  and  the  other  sayii  tbi 
it  might  be  done  by  the  common  law;  although  Lord  Coke  prodooe»ii 
instances,  before  the  reign  of  King  John  or  after,  of  churches  erected  wid»' 
out  the  license  of  the  diocesan.  \ 

But  it  seems  to  amount  to  the  same  thing,  so  long  as  the  bishop  ktf  \ 
power  (to  which  Lord  Coke    assents),  after  the  church  is    ereetsd,  tl 
withhold  or  deny  the  consecration. 

Not  only  the  bishop,  by  refusing  to  consecrate,  may  hinder  the  eitabliA- 
ment  of  a  new  church  or  chapel  in  any  parish,  but  also  any  other  peiM 
thinking  himself  injured   thereby  —  as   by  encroaching  upon  his  gRNni- 


(1)3  Inst.  201,  202. 

(2)  CodeE,  188.  189. 

(3)  Quicunquc  Toliierlt  in  sua  proprie- 
tatc  occlesiam  trdificare,  et  consensum  et 
voluntatem  Kpifcopi  habucrit,  in  ciijus 
parochia  est;  licitum  Kit  (CauA.  \6,  q.  1. 
c.  44.)  And  again.  Nemo  cccleslaoi  apdi- 
ficet,  antcquam  Rpiscopus  civitatis  veniat, 
ft  ibidem  cniccm  figat,  publice  atrium 
designet,  &c.  (  Dist.  1 .  de  Con^ecr.  c.  9. ) ;  in 
conformitt  to  the  rule  of  the  clTil  law, 
Sancimus  pra*  omnibuM  quidcm  illud  fieri 
et  nulli  licentiam  esse,  neque  monaste- 
rium  neque  ecclcsiam,  neque  orationia 
diHDum  incipere  atdificare,  antcquam  civi- 


tatis Deo  unabilis  Epiaeopus  < 
loco  faciat,  et  crucem  figat,&«.  (Nm  t< 
c.  1. ),  and  to  the  fourth  caoooof  tbtc 
of  Lateran,  Placuit,  nullum  « 
constituerc  monasterium,   vel 
mum,  iirarter  conacientiam  [vel  i 
civitatis  Epiacopi  —  the  oeeeaitj  of « 
consent,  or  licence,  waa  made  an  dp 
of  the  Church  of  England  in  the  i 
Westminster,  ApostolicA  autoritala  pi 
bemus,  ne  quia  absque  lieentil  Eptiwuil 
in  poaseasione  sua  ceclaiiani  vti  oatm 
constituat      (Spel.   voL  ii.   p.  41.  cli 
Gibson's  Codex,  188. 


g  Jim  way,  or  tlie  like  —  may  a 
cfiu.^,  will  grant  him  redress.  (1 ) 
Tbc  apcient  mautier  of  founding  churches  was,  after  the  founders  (2)  had 
tiirir  appiicatton  to  the  bishop  of  the  diocese,  and  had  hid  licence, 
A^hUhopor  hisconimisiiioiier.-«  set  up  a  cro5s,  and  set  forth  the  cliurchyard, 
wkm  the  church  was  to  be  built;  and  then  the  founderiJ  might  proceetl  in 
tke btiilduig  of  the  church;  ai]d  when  the  chtireh  yvas  hntshed*  the  bishop 
ttilo  ooii#6cnite  it,  but  not  till  it  was  endowed;  and   before,  the  sacra- 
mak  were  not  to  be  adtninirttered  in  it.  (3) 
IViugfi  tlie  founder  of  a  church  be  a  bishop,  lie  may  not  consecrate  tt, 
it  be  ahio  within  his  own  diocese.     So  is  the  rule  of  the  canon  law : 
episeoporum  In  alien se  civitatis  terntorio  pro  quaeunque  suorum 
itat€  ecclesiatn    sediticare    disponit,    non    prtesumat   dedicationem 
VqiMC  i[liu:$  est,  in  cujus  territorio  ecclesia  assurgit     jl^dificatori  vero 
ipo  hiec  gratia  reservetur,  ut  quos  desiderat  clerieus  in  re  suu  ordinari, 
ipiot ortltnet  is,  cujus  territorium  est:  vel  si  ordinati  jam  sunt,  ipsos  habere 
iiqiRfscat:  et  omnU  ecctesiie   ipsius  gubernatio  ad  eum,  in  cujus  civitalis 
tffrilono  eccle$ia  surrexit,  pertinebit.  (l-) 
IlseetDSp  that  the  first  who  decreed  that  churches  should  be  consecrated, 
^^u  EoginuA,  a  Greek,  and  priest  of  Home,  who  was  the   ^rst  that  styled 
^^k«elf '"  Pope/'  in  the  year  15  k  (5) 

^^Bilsw  takes  no  notice  of  churches  or  chapels,  till  they  are  consecrated 
P^nfe  bbhop:  and  this  is  thereupon  why  a  church  or  not  a  church,  a 
I  tkipd  or  not  a  chapel,  shall  be  certified  by  the  bishop.  But  the  canon 
that,  with  consent  of  the  bishop,  not  only  divine  service  may 
I,  but  also  sacraments  administered  in  churches  and  chaf)ela  not 
inasmuch  as  it  provides,  that  a  church  shall  have  the  pri- 
Imfnuuityt  in  quadivina  mysteria  celebrantur,  licet  adhuc  non  ex- 
nita(6):  which  is  in  accordance  with  the  rule  of  the  ancient 
V  where  the  right  of  administering  is  iixed  disjunctively,  either  on 
■•f  or  tiie  permission  of  the  bishop.  (7) 
lis.  bowever*  b  an  exception  to  the  general  rule,  '*  that  a  church  is  to 
rated  as  soon  as  may  be/* 

exception  obtained  in  cases  of  extreme  necessity ;  for  if  the 
mf  destroyed  by  fire,  the  service  might  be  performed  in  chapels, 
in  the  open  air,  before  the  consecrated  altar  table.  (8) 


6fKXRAI.Lr. 


Consecration 
and  dt'dieAtlon 
of  churches. 

Tlie  luw  takes 
tiu  noti«"e  of 
churches  nr 
chapels  before 
they  arc 
consccratcdl. 


bV  E.  LS21,32'2. 

tiO  cburchua,  and  thuse 
endowed   them»  had    a 
if  thvy  or  their  wrw 
ifjr: — Qiiicunquf?  fidelium  de- 
k  «}«  faeultatibus  suis  eccle^inp 
int.  ti  fort^   ipsi>  aut  hlit 
iforrwiad  inopiatn,  ab  radem 
jium  TttA  pro  tpmpuris  usu 
Cans.  16.  q.  7*  c.  30. 
/m  p.  C^  by  Ellis*  aoL 
|(S.  «|.  3,  e.  J. 
'pliin't  Repcrtorium,  49.      Eu- 
i  dke  lif»<  p«r90Q  who  decreed  that 
nM  oiily  be  cot»ecnatcd.  vrith 
t  of  the  mctropotitan  nr  bishup  ; 
t  tlwfra  tbi^old  t>c  otic  gi^dfather  and 
al  I 


(6)  Decrct.  1,  3.  t.  4».  c,  10., 
there  are  many  licences  lt>  that  < 
in  our  ecclesiastical  records. 

(7 J  Missarum  solemn ia  non  ubiijue,  icd 
iu  locis  ab  e|>i»copo  coohtcratii,  vel  ubi  ip«e 
p«rmii«erit,  celebranda  esse  cifnsemus.  (  De 
Con*.  DiiL  I.  e.  ItJ.)  A  nil  aguin,  Ilic 
erjfo,  id  est,  in  prwsenti  viu  posittis  uportet 
nos  a'.;nt>nccre  voluntatern  Dei,  ubi  et 
agenfli,  et  sacrificandi  est  locus :  quoniam 
in  alii^i  loi'is  sacrifieare,  et  mUsas  celeb  rare 
non  licet,  nisi  in  bis  in  quibus  epi'icopuii 
proprius  jusserit,  aut  ab  episeopo  rcgulori- 
ter  ordiimto,  ttcienlc  ridclicct  civitaicto, 
eonsecrnta  foerint.  Aliter  ciiim  non  sunt 
bet!  agfenda*  nee  rite  Gelehraiida.  Ibid.  c. 
M.     Gibson's  Codex,  190. 

(8>  De  CojM,  i.  30.  Inst.  J,  C.  ii,  18, 


GlKERAU.V. 


mutt  precede 
consecratiou. 


Rs-CONSKCltA- 


After  a  new  church  ia  erected^  It  may  not  be  consecrated  wll! 
petoiU  endowment* 

This  was  made  a  law  of  the  Clmrch  of  Englaml  in  the  16th  cjuMm 
Council  of  London.     "  A  church  shall  not  be  consecrated,  until 
provision  be  made  for  the  pnesL"(l) 

And  the  canon  law  goes  furtlier ;  requiring  the  endowmcni  ni 
be  made  before  consecration  (2),  but  even  to  he  aacertasned  and  esA 
before  tliey  begio  to  build.  (H)  And  the  civil  law  is  yet  more  strict,  i| 
ing  that  the  endowmeut  be  actually  made  before  the  building  be  bc^ 

The  endowment  was  commonly  made  by  an  allotment  of  ntaiui 
glebe  by  the  lord  of  the  manort  vvho  thereby  became  patron  of  ihedj 

Other  persons  also,  at  the  time  of  dedication,  often  contribuledl 
portions  of  ground ;  which  is  the  reason  why,  in  many  parishes,  tht 
is  not  only  distant  from  the  manor,  but  lies  in  remote  divided  pmreek 

A  church  once  consecrated,  may  not  be  consecrated  again,  (^ 
which  general  rule  one  exception  existed,  nisi  sint  sanguinis  effusioil 
lutjE  ;  and  in  that  case  the  canon  supposes  a  re-consecraticm  ;  tbouj 
common  method  in  England  wa^  a  reconciliation  only,  as  appear*  \ 
merous  in^itances  in  our  ecclesiitstical  records.  But  in  point  of  nri 
decay,  the  only  exception  to  the  general  rule  laid  down  in  the  cti 
nisi  sint  ab  igne  exust^.  (7)  And  a  decretal  epistle  of  Innocent  fl 
where  the  covering  was  consumed,  is,  Inquisition!  turn  talitcr  respond 
quod  cum  parietes  in  suii  integritate  perman^erint,  et  tabuhi  altmrif  ^ 
enormiter  la?sa  non  fuerit ;  ob  causam  pnedictam*  nee  ecclesia«  nee  I 
debet  denuo  consecrari.  (9)  Thus,  a  chapel  in  the  suburbs  of  ii^ 
which  belonged  to  the  priory  of  Sl  John  of  Jerusalem,  had  been.  III 
tinte  of  the  dissolution  of  monat^teries,  ad  Sff;cu1arei4  usus  apptietltp  f 
phanata,  sciL  cubile  factum  pro  bestiis,  ac  pabuH  pro  eisdenit 
repositorium ;  yet,  because  the  walls  and  roof  were  never  deini 
reconciliation  was  judged  sufficient :  Quoniam  parietes  et  tectt 
capells  nunquam  devoluta  erant,  reeon  sec  ration  em  ejusdem 
s«ariam  non  esse  censentes,  eaudem  capellam  ab  omni  inipedtmento  a 
de  et  ex  profanalione  praediet.  contracto  et  incurso,  qujuitum  in 
de  jure  possumus,  exiniimufs  et  relaxamus,  et  eandcm  reooneiliiffl 


(I)  Ne  Ecclcsia  Raerctur,  donee  provi- 
deantiir  iieccssam  vt  prc^bytcro  et  «?cc1esijc. 
2  Spcl  21, 

(i^)  Cum  noil  sit  ccckVia^  nisi  du  dote 
provbum  ei  fuerit,  consccmnda,  &c.  {  Ex- 
tra* I  S.  t.  4J.  c.  8,  Caui.  1 6.  q.  7.  c,  26. ) 
And  elsewhere  Colliitu  primitus  dimattone 
«olcni»i,  qunm  Tninifttrin  ccclests  dcatinaase 
ne  jinefnii  muneris  tcstatur  obfator,  i!tciturua 
sine  dubio,  pr«?ter  procession i*  aditum,  qui 
OTHfii  cliri!(tiano  debelur.,  iiihil  IbidL'ni  ne 
pruprii  juris  haUkururn ;  and  again,  llov 
tamen  uuusc|ui*f|iiecpiftcoporuin  meminerit, 
ut  non  prill*  dwJicct  ecclwiam,  nisi  miwk 
dctem  |ja»iHcj»  ct  obwquiiini  ipstu«  pet  d«>- 
nattonem  Chartula*  confirm  atom  accipint : 
Nam  non  lent  culpa  est  i^ia  temeritaf.  si 
•ine  tuminariis  vel  sine  ^utistantiali  suiktLii-> 
talione  cor  urn  qui  ibidem  scrvituri  ^ont, 
tantj[uam  domu*  privata,^  ita  eonvrcretir  cc- 


eliHtA.     Cone  Brae.    Caa.  5.    Cl 
S.  c.  I. 

(S)  Kc^mo  eceleiraii]  ftilii«tc  4 
prsHniiit,  qui  irdificafv  mult.  qtm\ 
naria,  ct  ad  cu&todiam,  et  ad 
tod  urn  [Sacerdotum  ec 
aufliciant,  rt  f»«t«ni ' 
tediilcvt,     Di«t.  I,  de  riinwcr  i 

(4  )  Facial  prius  dointinniiu  fi 
futura  sunt  deputari*  ct  tta  4m 
cetur, 

(5)  Ken.  Par.  AitU  tS%  STSS. 

(C)  Ecclmia  Mmcl  ema 
itertim  debet  eonaccmltt 
6a.  c,  H, 

(7)  f\  r.  pro  ma^on  pnu:,  d 
the  (J  lota  adda. 

(8>  UecreLl  S.  L  4a  c.  a 

(9)  Reg*  Laud.  S»^<kX 

(10)  Ibid.  S8«.(b> 
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inner,  when  another  chapel  had  been  long  disused,  and  was  re-   Gbnkeallt. 
d  made  fit  for  divine  service,  the  tenor  of  the  reconciliation  was, 
ipellam  ab  omni  impedimento  cauonico,  et  ex  profauatione  qua- 
quae  esset)  contracto  et  incurso,  quantum  in  nobis  est  et  de  jure 
aactoritate  nostra  eximimus  et  relaxamus,  eandemque  recon- 

the  contrar)',  when  the  church  of  Southmalling  had  not  only 
ted  (per  bestias  et  animalia  divcrsorura  generum,  aliisque  modis 
et  polluta,  et  sic  d\\i  per  incolas  et  inhabitantes  ejusdein  parochiae 
"ofanari  permissa),  but  was  also  new  built,  and  then  used  for  divine 
lOut  new  consecration.  Archbishop  Abbot  interdicted  the  minister, 
dens,  and  parishioners,  ab  iugressu  ecclesiae — donee  ecclcsia 
Cflpmeterium  ejusdem,  per  nos,  aut  alium  auctoritate  nostra  mu- 
lonied  et  legitime  cousecrata  fuerint ;  prout  jura  et  sanctiones 
ea  parte  edit®  postulant.  (1) 

i«r  V.  Hcuiwell  {Rector  of)  (2)  it  was  held,  that  a  faculty  cannot 
for  a  church  rebuilding,  where  re-consecration  is  necessary,  till 
ice ;  and  that  consent  will  not  create  a  jurisdiction  depending 
tUme  loci. 

isecration  of  churches  may  be  performed,  indifferently,  on  any   Time  of  con- 
was  established  by  a  decretal  epistle  of  Pope  Innocent  III.  (3)  *^™^*°'*- 
;antine*8  famous  dedication  of  the  church  at  Jerusalem,  in  a  full 
on  a  Saturday,  and  not  on  Sunday.  (4) 

hurch  of  England,  every  bishop  is  left  to  his  own  discretion  as  to   Fonn  of  con- 
)f  consecrating  churches  and  chapels ;  only  by  stat  21  Hen.  8.  ■®^'""****°' 
limiting  the  number  of  chaplains,  it  is  there  assigned  as  one 
r  a  bishop  may  retain  six  chaplains,  because  he  must  occupy  that 
the  consecration  of  churches. 

year  1712,  a  form  of  consecrating  churches  and  chapels,  and 
b  or  places  of  burial,  was  sent  down  from  the  bishops  to  the 
e  of  convocation,  and  was  altered  by  the  committee  of  the  whole 
reported  to  the  house,  and  was  agreed  to,  with  some  alterations ; 
rm,  although  it  did  not  receive  the  royal  assent,  it  was  not  en- 
e  observed,  is  now  generally  used.  (5) 

>nsecration  of  a  new  church,  provision  is  to  be  made,  that  no 
3rtte  in  point  of  rights  of  revenues  to  any  other  church.  (6) 
cable   procuration  is   due  to  every  bishop    who  consecrates  a    Procuration 
»m  the  person  or  persons  praying  such  consecration  ;  not  for  the  *°  ^^^  bishop. 
•n,   but  for  the   necessary  refreshment  of  the  bishop  and  his 

0 

ibbot,  f.  125.  b.  par.  3.     Gib-  (7)  In   Archbishop  Warham'd  time,  the 

189,  190.  see  of  Bath  and  WcIIh  being  vacant,  there 

!«  of  Cases  Ecclesiastical,  .OSS  is  returned  ainon;^  the  revenues  of  the  va- 

itiooi  tu»  taliter  responderaus  cancy  for  the  consecration  of  three  churches 

ecn  tuA  licet  tihi  i^cclesiis  do-  10/.;  that  is  3/.   C».  M    each..    Gibson's 

ipendere,  tain  diehiw  Domini-  Codex,  190. 

f«tw.     X.  3.  40.  2.  The  church  of  P^lsefcld,  in  the  diocese 

I'a  Codex,  1«9.  of    Lincohi,  was   consccr::tcd    in  the  year 

iformofconsccratingachurch,  127:J,  for  which  was  |)aid  a  procuration  of 

£w  L.  .127 335.  two  mirks.     Ken.  l*ar.  Ant  515. 

%  Codes,  IfiO. ;  terf  vide  antr, 


Able  a  I  way* 
ttippi>K<d  to  t>p 
held  in  respect 
of  a  bousf. 


ihot  con«ticute 
ihc  ai^lc  proper 
And  peculiar  to 
tbe  hoii»e. 


An  net  ion  can 
W  mainlained 
for  a  tliikturb. 
ancc  in  ttit; 
right  of  an 
ai&te. 


The  word  nave,  or  naf,  U  a  Saixon  word*  and  dignities 
middle  of  a  wheel,  being  that  part  in  which  the  spokes  ait.*  fix«?d;  aoil  if 
from  thence  transferred  to  signify  the  body  or  middle  part  of  the  chmk 
In  like  manner^  the  German  md,  by  an  easy  transmutatioD  of  the  trttrm 
B,  F,  and  V,  frequent  in  atl  kindred  languages,  signifies  ihc  vertical  ptitof 
a  hill  ;  with  which  the  word  navel  seems  also  to  have  some  cognation. ( 1 1 

Bingham  (2)  derives  it  from  I'ctoc  or  navis,  and  sayit  it  wt^  origin 
square  building  betweeti  Llie  narthest  and  the  sanctuary  or  chancel. 

No  title  to  an  aisle  can  be  good^  either  upon  pres^cription,  or  upofll 
new  grant  by  a  faculty  from  the  ordinary  to  a  man  and  Mm  Aeirs  ; 
ai^le  must  always  be  supposed  to   be  held  in  respect  cf  ike  houm^ 
always*  go  with  the  house,  to  him  that  inhabits  it,  (S) 

A   seat  in  an  ai.<le  may   be   prescribed   for  by  an  inhabit&ot  of 
parliih  (4),  and  may  be  prescribed  for  as  appurtenant  to  a  houm  ««f  i 
parish.  (5) 

In  Frances  wLmj  (6)  it  was  resolved,  that  "if  an  inhabitant  and  hi*  i 
tors  only,  have  used  time  whereof,  &c^  to  repair  an  ai^le  in  a  church,  i 
siit  there  with  bis  family  lo  hear  divine  service,  and  to  bury  thi?re;j 
makes  the  aisle  proper  and  peculiar  to  his  house,  and  he  cannot  be( 
oi'  interrupted  by  the  parson,  churchwarden,  or  ordinary  himself:  btrtl 
cons.tafit  titling  and  burying  there,  without  using  to  repair  it.  doth  not p» 
any  peculiar  property  or  pre-eniinenee  therein.  And  if  the  able  hatli  Im 
used  to  be  repaired  at  the  charge  of  all  the  parish  in  common,  the  onfiiiflf  | 
may  then,  from  time  to  time,  appoint  whom  be  please tli  to  sit  tiieiiv  yfp^ 
withstanding  any  usage  to  the  contrary." 

The  reason  of  any  personV  property  in  an  aisle,  is  from  the  ] 
to  repair  and  use  it  alone  ;  because  it  is  from  thence  presumed, 
aisle  was  erected  by  him  whose  estate  he  has,  with  the  assent  of  the  j 
son,  patron  and  ordinary,  to  the  intent  to  have  it  only  to  himself  (7) 

And  therefore  where   any    person   has  good   title  to  sucli   alslcv 
ordinary   piace    another   person    therein   with  tlie  proprietor,  the 
ctor  may  have  his  action  upon  the  case  against  the  ordinary ;  and  if  I 
impleaded  in   the  spiritual  court  for  the  same^  a  prohibition  will  ties 
any  private    person   sit  therein,  or  keep   out  him  that   has  the 
bury  his  dead   there  without    his  consent,  an  action   upon  the  i 
lie  for  the  proprietor.  (8) 


(1)1  Burn'*  E.  L.  342. 
(,9)  Vol.  i.  292. 

(3)  //laaey  V.  JUyfon,  cit  IS  Co.  105. 
9\i»ak  T.  Sammm.  2  ^Keb.  9S.  BmxUm  \, 
Bnttmin,  1   9id.  88. 

(4)  FttJiUr  T,  A«iM,  ^  Add.  427,  Banvte 
t,  JTrrw,  Sid.  3fiL      GiliM)n*ft  CodvVt  108* 


(5)  AmV  V.    mm,    F«tr««,  IC;  «l 

(6)  Cro.  Jac.  :i66. 

(7)  Hmwjf  f.  Lfjftom,  cit  J9  Ca  1 

(8)  WAtM»a*a  Ctefiym«r«  Uv,  1 
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InCorpenY.Pym  (1)  it  was  resolved,  that  "albeit  the  freehold  of  the  Aml*. 
elireli  be  in  the  parson,  yet  if  a  lord  of  a  manor,  or  any  other,  has  a  house  if  the  ordinar 
within  the  town  or  parish,  and  that  he  and  all  those  whose  estate  he  has  in  the  remove  the 
numon  house  of  the  manor  or  other  house,  have  had  a  seat  in  an  aisle  of  ^^^P^^  °^V^ 
tbe  chirch  for  him  and  his  family  only,  and  have  repaired  it  at  his  proper  any  other  per- 
dttigei,  it  shall  be  intended  that  some  of  his  ancestors,  or  of  the  parties  ^"  ^^^^* « 
vhon  estate  he  hath,  did  build  and  erect  that  aisle  for  him  and  his  family  P^^****'"*'^"^'" 
Qslj;  and  therefore  if  the  ordinary  endeavour  to  remove  him,  or  place  any 
licr  there^  he  may  have  a  prohibition." 


3.   Chancel.  Chancel. 

Ckucel,  cancellus^  seems  properly  to  be  so  called  a  caticellisy  from  the  Defined. 
littice*work  partition  betwixt  the  quire  and  the  body  of  the  church,  so 
hoed  as  to  separate  the  one  from  the  other,  but  not  to  intercept  the  sight. 

%  the  rubric^  before  the   Common  Prayer,   it  is  ordained,  that  *<  the  Chancels  to 

ckweLi  shall  remain  as  they  have  done  in  times  past  ;*'  that  is  to  say,  dis-  ^^^^^^  un- 

tiBgiished    from  the  body  of  the  church  cancellis ;    against  which   dis-  ^  *"^ 

tiMtion  Bucer^  at  the  time  of  the  Reformation,  inveighed  vehemently,  as 

lONimg  only  to  magnify  the  priestliood  ;  but  though  the   king  and  par- 

iiaeot  yielded  so  far,  as  to  allow  the  daily  service  to  be  read  elsewhere, 

r  tk  ordinary  thought  fit,  yet  they  would  not  suffer  the  chancel  itself  to 

V  taken  away  or  altered.  (2) 

The  rector  has  the  freehold  in  the  chancel,  and  no  part  of  the  chancel   Chancel  in- 

»  be  separated  from  the  rectory.      In  Clifford  w.  Wicks  (S)  it  was  held,  *^*«"**'*«- 

btagraot  of  a  part  of  the  chancel  of  a  church,  by  a  lay  impropriator  to  ui^Vwhollci^in 

u,  his  heirs  and  assigns,  was  not  valid  in  law,  and  therefore,  such  grantee,   the  chancel,but 

r  those  claiming  under  him,  could  not  maintain  trespass  for  pulling  down   ""  ^^^  of  the 

s  or  their  pews  there  erected  :  Mr.  Justice  Holroyd  observing,  "  It  seems  separated  from 

*  Be^  that  no  part  of  the  chancel  can  be  separated  from  the  rectory.     The  the  rectory. 

etof  hab  the  freehold  in  the  chancel  in  the  same  manner  as  he  has  in  the  J"«ig»nent  of 

isich  or  churchyard.     Previously  to  the  act  for  the  dissolution  of  the  mo-  Hoirovd  in 

■leriesyhe  could  not  have  alienated  any  part  of  these  without  the  consent  of  Oifford  v. 

e  ordinary.    In  that  act  (4-)  there  is  a  clause  introduced,  saving  <  to  all  and      '*^  ** 

eiT  person  and  persons,  bodies  politic,  &c.,  other  than  the  abbots,  &c.,  all 

eh  right,  title,  claim,  and  interest,  &c.,  which  they  had  before  that  act 

■ed.'    This  saving  leaves  the  right  as  it  existed  before ;  and  the  chancel, 

irefore,  is  still  inalienable  by  the  rector.     It  would  be  productive  of  great 

onvenience,  and  inconsistent  with  the  nature  of  such  property,  if  we  were 

bold  that  a  grant  of  this  sort  could  be  valid  in  law."  (5) 

impropriators  have  not  the  same  right  in  the  great  chancel  that  noble-  Greater  and 

n  have  in  a  lesser  :  because  lesser  chancels  were  erected  for  the  sole  use    ^^^^"^  c    nee  g. 

Impropriators 

)  S  Inst.  202.  turn  psalleiitibus  patcat  clcricis.      Ad  oran- 

!)  GibsMi's  Codex,  199.  dum  vcro  et   commiinicandiini,     laicU    ct 

I  tbc   canon    law,     is    the    following  fivmiDls    (sicut   mo^    e<)    pateant    sancta 

tioo:  ~  **Ut  laici  m.>cus  altare,  quando  mnctorum."     Extra.  1.  3.  t.  1.  c.  1. 

I  Biffltcria  Ctflebrantiir,  stare,  rcl  sederc  (H)  1  B.  &  A.  498. 

cicricos   non    prarsumant :    8cd  par*  (4)  Stat.  31   Hen.  8.  c.  13.  s.  4. 

quM  canccllb  ab  altari  diTiditiir,  tan-  (5)  Vide  Pettman  x.  Bridger,  1  I'hil.  3I(>. 
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iif  the  tatt{?r ;  and  the  great  chancels  were  originallj  fbr  the  ttia  of  At 
clergy  ami  people^  especially  for  the  celebratioa  of  the  ctiebirol,  uirf 
uther  public  oBices  of  religion. 

In  some  places*  where  the  parsoo  repairs  the  chance^  the  Ticar,  bj  pr^ 
!»enptio]>,  claims  a  right  of  a  seat  for  his  family,  and  of  giving  leave  tobmy 
there,  and  a  fee  upon  tho  burial  of  any  corpse- 
Be  fore  the  Reformation »  the  hours  of  the  breviary  were,  by  a  eoMtala* 
tion  of  Archbishop  Winchebey^  to  be  sung  orsaitt  in  the  chancel,  oo  Stts* 
days,  festivals,  and  other  days,  by  the  vicar,  with  the  eon«eiit  and  aipistiiKf 
of  all  the  clergymen  belonging  to  the  church,  who  were  the  eccie»il»tieil 
family  of  the  vicar. 

Hence  it  is  evident,  that  all  vicars  had  the  right  of  sitting  there  befaif 
tfie  Reformation^  and,  by  consequence,  must  retain  the  right  still,  aulaiit 
appear  that  they  have  i|uitted  it.  But  if  tiu^y  have  not,  for  forty  ytarifii^ 
used  the  rights  this  creates  a  prescription  against  them  In  the  eceJealiitiflil 
courts. 

A  A  the  use  of  the  chancel  was  entirely  in  the  vicar,  whoever  reptini 
it,  he  acquired  a  right  of  receiving  what  fees  were  due  in  respect  of  it* 
and  the  Reformation  left  the  rights  of  parson  and  vicar  as  it  fiiuad 
them. 

Dr.  Gibson  (1)  aft^erts,  that  the  seats  in  the  chancel  are  under  the  « 
tion  of  the  ordinary,  in  like  manner  a-s  those  in  the  tK>dy  of  the  church;! 
that    there    is,    in  a  record  of  Archbishop   Grindars   time  (2),    a 
licence  issued  for  the  erecting  seats  in  tlie  chancel,  together  with  th* ! 
and  directions  to  be  observed  therein  ;  and  Dr.  Wat*on  (3)  argues  to  I 
same   purpose,  althougfi  the  law  (he  says)  seems  now   to  be  nettled  to  ( 
contrary. 

In  fffiii  (SirW.)  V.  EH  is  (4*)  it  was  resolved,  '*  that  of  common  ngiiill 
parson  impropriate, and  per  consequensfiis  farmer,ought  to  have  tiiediiefi 
in  the  chancel,  because  he  ought  to  repair  it.     But,  by  prescHplioQ,  i 
parishioner  may  have  it.** 

In  Clifford  V.  Wicks  (5)  Mn  Justice  Bay  ley  says,  that  "the  genciril 
is,  that  the  rector  is  entitled  to  the  principal  pew  in  the  chancel,  hot( 
the  ordinary  may  grant  permission  to  othpr  persons  to  have  pews  ther^ ; 
and   in   Spn/ (IXD,)  "v,  Fiood(7)  Dr.  Lush ing ton  considered,   **tlirt 
rector  would  be  entilled»  according  to  the  common  law  of  the  lanif,  i 
chief  t*eat  in  the  chancel,  whether  he  be  endowed  rector,  or  spirituil  I 
only,  unless  some  other  person  were  in  a  condition  to  pre«icrit»e  for  ill 
himself,  from  time  immemorial ;  and  that  the   Ecclesiastical  Court,  i 
exercise  of  its  ordinary  authority,  would  allot  to  him  the  possession  oTl 
sitting,  and  protect  him  against  the  disturbance  of  such  right," 

The  lay  rector  is  not  entitled,  as  of  right,  to  make  a  vault  or  allii  1 
in  the  chancel  without  leave  of  the  ordinary;  for,  aa  observed  by  SIf  J 
NichoIl,in  Rich  v.  Ihts^ncll  (Clerk)  (H)^  **  though  the  freehold  of  die 
eel  may  be  in  the  rector,  lay  or  spiritual,  as  by  a  sort  of  legal  ficiioiix  tkti 


(0  Code£.S(XK 

(^*  Wmd,  397.  (a). 

(3 }  Clefffyman'a  Law,  394. 

(4)  Koy.  13^. 

(5)  I   a  &  A.  .506. 


(C)  \lde  eliant  M 
&  It  589. 

(7)3  Curt.a57* 
(8)4  Hagg.  1G4, 
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\M  of  the  church  is  in  the  iDcumbeiit ;  anJ  though  ibe  burden  of  repairing 
tkcbmoel  m&yrest  on  such  rector,  yet  the</^eof  it  belongs  to  the  parishioners 
Ibrtbe  dteent  and  convenient  celebration  of  ihe  holy  comni union,  and  the 
lokmisation  of  marriage  ;  and^  by  the  rubric,  that  portion  of  the  commu- 
iboatrvice  %rhicJ)  form?  a  part  of  the  regular  morning  service,  i^^  directed 
lobe  read  from  the  communion  table,  which  is  appointed  to  stand  in  the 
bod^of  ibe  churchy  or  in  the  chaneel.** 

Bttt  iJtliough  the  use  of  the  chancel  belongs  to  the  parishioners,  "  all 
pnoBi  ought  to  understand  that  the  sacred  edifice  of  tlie  church  h  under 
ihe  pfotection  of  the  eccle^iia^tical  law«,  as  they  are  adminislered  in  the 
Kden&Bttcal  courl^ — ^that  the  possession  of  the  church  h  in  the  iiiini&ter 
twl  the  churchwardensit — and  that  no  person  has  a  right  to  enter  it  when 
il !«  not  open  for  divine  service,  except  with  their  permi^Mon,  and  under 
Ikif  authority/' (1) 

Tilt  archdeacons  and  their  officials  are  enjoined  that,  in  the  visitation  of 
churciief,  they  have  a  diligent  regard  to  ihe  fabric  of  the  church,,  and 
f»feciiIlT  of  the  chancel,  to  see  if  they  want  repair.  And  if  they  find  any 
ilfteof  that  kind,  they  shall  limit  a  certain  time,  under  a  penalty,  witliin 
»bich  they  shall  be  repaired.  Also  they  shall  inquire,  by  themselves  or 
thw  ciHriab,  in  the  parishes  where  they  visit,  if  there  be  aujxht  in  things  or 
pewm  which  want  to  be  corrected  ;  and  if  they  shall  find  any  such,  they 
•ImiH  correct  the  sarae^  cither  then  or  in  the  next  chapter.  (2) 

The  diifi*ion  of  the  burden  between  t!ie  parson  and  the  paiisih  ion  el's  is,  by 

coittftiornce,  a  mutual  release  of  each  other  from  lh;it  part  which  the  other 

i;  mcl  thus  the  repairing  of  the  chancel  is  a  tlii»clmrge  from  contribut- 

5  to  the  repairs  of  the  church.     The  impropriator,  however,  is  mteable  to 

Hiorch   for   lands  which   are   not  parcel    of   the   parsonage  (3) :    and 

tbenrfore,  when  the  farmer  of  an   impropriation  pleade«l   exemption   fr(im 

.ipiTi»h  mtr*  on   the  ground  of  his  obligation,  as  parson,  to   repair  the 

letl,  and  the  plea  waa  disjallowed  in  the  spirituul  court  (4) ;  it  must, 

"nb*My,  have  l>een  in  reference  to  other  pos^essiorjs  in  the  parish.  (5) 

Uktoni  has  also  allotted  the  repair  of  the  ehaneel  to  the  par£»on,  if  there 

llr  DO  cTt»tom  for  the  parish,  or  the  owner  of  some  particular  estate,  to  do 

^AdiI  where  there  are  both  rector  and  vicar  in  the  same  church,  they  thai  I 
itc  in  proportion  to  their  benefice,  unless  (here  be  a  custom  or  order 
I  which  of  them  it  shall  appertain.  (7) 
'  fttaU  1  H  2  Vict,  c«  106.  a.  54.,  a  part  of  the  profits  sequestered  by  the 

I  for  non-reddence  is  to  be  applied  to  the  repaii^  ivf  the  choncel. 
iHMMird  V.  ^eckford (H)  it  was  questioned  whether  a  serjuestratiiin  of 
ir«rtory  was  to  be  fdlowed  for  repairs  of  a  chancel ;  upon  which  Sir  William 
I  observed p  "  The  instrument  issued  under  the  authority  of  the  bishop 
a  clause  of  allowance  for  all  necessary  charges ;  and  I  do  not  know 
I  ground  it  can  be  maintained,  that  the  repairs  of  the  chancel  and  of 
Dd^rMiaarp  are  not  neceK^ary  charges.     The  clergyman  i>  hv  I  nv  equally 
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(5)  Giljw>r»'R  CoritJt,  1  :*p. 
(6)G!li^otrs    L'odi.*,    199,;  Tide   ctiam 
XfttMon  \\  Buwldt^t  7  iMod.  69. 
(7)  Lyndwood,  Pro  v.  Con%l.  Ang.  1/53. 
<«)  1   Consist.  907. 
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required  to  provide  for  such  repairs,  as  well  as  the  perfofTOHoce 
servicei  and  he  eannot  exonerate  hiuuself  from  one  of  lhof«  dutiei 
than  from  the  other." 

In  London  there  is  a  g-eneral  custom  for  the  parUhioners  to 
chancel  its  well  as  the  body  of  the  church  :  and  when  such  custoio 
elsewhere,  it  will  be  upheld*  (1) 

As  spiritual  perstons,  so  abo  impropriators,  are  bound  of  cnitunoD  ] 
repair  the  chancels;  but  whether,  in  case  of  neglect,  the  spiritual  i 
proceed  by  se(|uestratiou  (2)  or  against  the  person  uf  the  layti 
law»  seems  to  remain  in  some  doubt*  though  the  latter  course  ap 
had  the  sanction  of  the  Court  of  Common  Pleas,  (3) 

Dr.  Gibson,  however,  says,  that  impropriations,  before  they  wereliyl 
were  liable  to  nequesit ration  ;  and  that  nothing  passed  to  the  Crowo  at  h 
dissolution  but  what  the  reh|;ious  enjoyed;  t.  e,  the  profits  over  and  \ 
the  finding  of  ilivine  service,  and  the  repairing  of  the  chancel,  and  i 
ecclesiastical  burdens  ;  and  that  the  general  saving  in  stat,  SI  Hen.  8,4 
may  be  well  extended  to  a  saving  of  the  riglrt  of  the  ordinary  in  thiij 
ticular,  which  right  he  undoubtedly  had,  by  the  law  and  practice  i 
church,  which  right  is  not  abrogated  by  any  statute.  This  point j 
twice  under  consideration  iu  the  22d  and  29th  of  Charles  2*:  in  thef 
case  it  was  said,  the  Court  inclined  that  there  could  be  no  seqoi 
and  in  the  second  case  the  Court  held  thut  the  lay  impropriator  vasncitlj 
sequestered,  (4)  And  that  although  this  power  had  been  frequently 4 
cised  by  the  spiritual  courts,  no  instances  appear  before  these  of  any  o|i^ 
Bition  made.  2.  That  in  both  the  instances  judgment  was  given,  not  i 
the  matter  or  point  in  hand,  but  upon  errors  found  in  the  pleadiog^ 
That  one  argument  against  the  allowing  the  ordinary  such  juriscltctioii  1 
ah  incaHveniettdy  that  such  atlowanee  would  be  a  step  towards  giving  i 
naries  a  power  to  augment  vicarages,  as  they  might  have  donei  ao4  fn^ 
qucntiy  did*  before  the  dissolution*  (5) 

Where  there  are  several  impropriators,  which  is  not  unfreqaeoUyJ 
caaei  and   the  prosecution  to  compel  them  to  repair  is  to  be 
by  the  churchwardens,  it  ia  advisable  to  obtain  the  sanction  of  t^  i 
to  prosecute  at  the  parish  expense. 

The  Court  in  such  case  will  not  settle  the  proportiona 
propriators,  but  admonish  all  the  parties  to  the  suit  to  repair  Cb€^ 
under  pain  of  excommunication.     It  is  not  necesisary  to   make 
propriator  a  party,  but  only  to  prr*ve  that  those  against  whoin 
ceedings  are  taken,  have  received  tithes  or  other  rectorial  profilii 
to  repflir  it;  though  it  may  be  advisable  to  make  as  many  of  tkca  j 
aa  can  be  included  with  eertainty.  (H) 

At  the  common  law^  if  tw  o  churches  be  united,  the  repairs  will  bt  i 
at  before  the  union.  (7) 


( I )  £/y  {Bhhcp  of)  f,  Gibbotu,  4  U»^g. 

Cl }  U  ia  «ai(3  thcj  cun,  in  Jmon.  3  Keb.  K29 

(1»)  Ilild,    AnoM,  2  Vent.  !J5.    H'aiw^m  v. 

A^berryt   S  Mod.  yj7.     Wtttw>n'*  Ocrgy- 

inanV   I^ir»  3«8.       Gib%on*s    Codeit,   109. 

SteerU  R  L    by  ClWo^  S9, 

(4)    Gilwon'i    Codex,     199*       Amm.    3. 


(i)  Gibwn'*  Codci.  1D9.  Tdf  ^ 
and  itm  ».  Dtan  amd  O^^r^tr  ^  i 
c/iurrh  im  PeciJiani,  I  7^7*  «  Mttt  Ibf  1 
|i:itring  the  ch«ficcl»    ^ttd    ia 

($)  1  Bum*t£.  U  %S% 

(7)  DrggeV  R  C  hj  WlHi^tOS^n^^ 


4,  Goods  akb  Ornaments  of  the  Church, 


The  consent  of  the  parishioners  id  not  indispensably  necessary  for  church 
nmnUDth  unless  to  charge  the  parish  with  any  expense  for  the  support  of 
dtOfiMUlients  after  tliey  have  been  put  up,  But  if  there  be  no  such  charge 
Incurred,  the  approbation  of  ihe  majority  of  the  parishioners  is  not  necessary, 
Dorthe  disapprobation  binding  on  the  ordinary.  (1) 

A  fectilty  does  not  enjoin  the  raising  of  any  rate;  and  if  it  be  found  a 
bvnieD,  it  may  be  remuved  by  another  faculty.  (2) 

By  fiat.  I  ElU*  c,  2*  s,  25*  **  such  ornaments  of  the  church,  and  of  tlie 
oinijitere  thereof,  shall  be  retained  and  be  in  us^e,  as  was  in  this  Church  of 
Eiigliiild  by  authority  of  Parlianient  in  the  second  year  of  the  reign  of  King 
Bdvird  VI. >  until  other  order  shall  be  therein  taken  by  tire  authority  of  the 
QiiPcn's  majesty,  with  the  advice  of  her  commissioners  appointed  and  autho- 
ri»rd  under  the  great  seal  of  England,  fur  causes  ecclesiiasticalj  or  of  the 
iietnipolitan  of  this  realm.'* 

Under  this  euactmenty  the  QueeOi  in  the  third  year  of  her  reign, 
fUBttd  a  commission  to  the  Archbishop,  Bishop  of  London,  Dr.  Bill,  and 
Dr«  Haddorr,  to  reform  the  disorders  of  chancels^  and  to  add  to  ihe  orna- 
■Ml  of  ibem,  by  ordering  the  commandments  to  be  placed  at  the  east 
at  (3) 

And  by  Ihe  rubric  before  the  Common  Prayer,  **  Such  ortiainents  of  the 
tsbfeh,  and  of  the  ministers  thereof,  at  all  times  of  their  minislration,  shall 
1^  retained,  and  be  in  u^e,  as  were  in  this  Churcli  of  England,  by  tiie  autho- 
rity of  Parliament,  in  the  second  year  of  the  reign  of  King  Edward  VL"(4-) 


Goods  akd 

OhNAIIBKTI   Of 
TH»    CUU BCU. 

Consent  of 
pa  risJi  loners 
not  tndLspeniJi-1 
ably  rieep*a«ry  1 
for  church 
ornaments* 


Stat,  t  EUt.  q*\ 
2,  ».  25, 


(l)Jt 


Muryoie  '(Chvrchwardtna 
rjcm-t  ire.  of  the  »ame^ 
l9«-  Jay^.  WeUrr/3  Un^;;.  4, 
^t^^.  V.  Clapham  (  Reeiur  of),  ibid>  1 1 . 
iiiwwnrf*  T.  ^utker,  3  Butt.  J  689, 

(ff  (Hbvn%  Coflcx,  ^K 

^H>Tlw   0iihop  of   Worcester,    in    liis 

I  Mvcrcd  m  1S45,  alluding  to  **  at- 

}  in  our  Protectant  churches 

tnd  forms  suppostMl  to 

in  the   churchc*   of  antt- 

that  **tt  stone  Altar  has  been 

I  to  a  eooamunion  table,  a  Icetem  to 

[^<nAaig  dak,  sedilia  have  been  prepnreii 

■  '  sttitreh  »Uepe  only  one  clergyman  iras 

I  *»»  Wktif  to  offirtstc,  the  obioletensc  of  a 

I  table  revived,  candle?i^ticks  placed 

BBttmon  tible*  never  intetided  to  be 

,  md  tbe  vralU  eoirered  with  texts  of 

fiimted  tn  divers  colours,  and  in 

'  Ei^tsh,  which   nercr  could  be  read ; 

iiltboi  vc  tiavc  heard  much  of  a  reredos, 

•  nai  •rrvcB,  a  piMrina^  and  a  bagioscopcr 

otial  to   a  truly  ecclesiftsttcal  struc- 

Kow,'  he  proceeds,  **  I  object  tu  the 

oT  tbcstf  long:  disu«ed  ornaments  in 

eot  only  on  accotint  of  the 

t  which  they  pntail,  (thoujjh 

alion  by  no  iTiesn-*  tn  be 

wlierc   tliu  sum  to  be 

niird  by  the  contribniions  of 


other*,  who  may  not  npprotre  fiuch  an  ap- 
plication of  them  )  but  because  I  think 
them  further  reprehensible  a*i  having  a  ten- 
dency to  convey  »  false  notion  of  the  pur- 
poses for  which  wc,  as  Protest finti,  assemble 
in  our  churches  and  chapels.  Wv  do  not 
come  there,  likt;  our  Itoman  Catholic 
brethren*  to  froze  with  awe,  not  unmiied 
with  sujieriitition,  upon  long  procc^Nions  nf 
white  stoled  priest!^  with  lighted  tapers  in 
their  hand%  or  reverently  to  fall  down  he 
fore  the  elements  of  ihc  holy  sa  cm  merit, 
which  they  believe  to  have  been  converted 
into  the  actual  Iwdy  and  blood  of  their  Sa- 
viour ;  but  we  attend  there  humbly  to  con- 
fess that  *  we  have  left  undone  tho.w  things 
which  we  ought  to  havl^  done,  and  done 
those  thing!  which  we  ought  not  to  have 
done  *  —  to  pray  that  God  would  be  plenscd 
to  spare  those  that  confess  tlicir  stn-s  and 
restore  tho^*  that  arc  penitent  —  to  offer  up 
our  praises  and  thankii^givings  for  blessings 
conferred,  and  seek  for  the  gift  of  his  Holy 
Spirit  through  the  sacraments  which  He 
has  appointed  as  the  means  wbcrt-by  we 
may  receive  the  same.  l*hese  arc  the  spi- 
ritual exercises  for  which  Protestants  as- 
semble in  the  house  of  prayer ;  and  it  may 
Ik?  doubted*  therefore,  whether  there  is  much 
discretion  in  the  alleinpt  to  restore  eerle^ii- 
aitical  ornutrtcnts  whicli^  originiitiog  at  a 
time  when  vital  relifion  was  aUnost  lost  in 


OnKAMICNtfl   or 
Cue  RCU. 

pmdictiiin. 


The  arcbdeacon  is  to  take  care  that  the  clothes  of  the  altar  ar 


a  mast  of  ritual  obiervances  and  supersti- 
lioiis  furniAritLt'&f  are  no  longer  occordanC 
wilh  the  mart;  sprnttia)  character  of  our 
rcformcci  church.  And  here  may  I  be  aU 
lowed  to  *ay  one  word  in  favr»ur  of  an  in- 
tdrnal  arrnn^ement  in  our  ohurcht.'*,  which 
has  of  iMik*  yeArs  bi*en  made  the  sntiject  of 
louch  vityperation  mad  ridicule.  I  alJnde 
to  that  distribution  of  the  itc^tts  in  a  churchy 
by  which  each  family  Vi  enabled  to  form,  as 
it  were,  a  domestic  congp'egoition  within  a 
parochial  congregation,  and  thus  to  com^ 
bin*  th«  interest  of  domestic  worship  with 
Uie  Kolemnity  which  belongs  to  the  united 
prayer*  and  praiwn  of  collectud  numbers. 
Such  au  arrangcnii^nt  1%,  indeed,,  not  pece&- 
»ary  in  the  churchev  of  our  lloman  Catho* 
lie  brethreo,  whore  the  people  assemble  not 
to  pray,  but  to  gaze,  where  the  service  is 
performed  in  a  language  unknown  to  them, 
aiul  where  the  officer  of  religion  are  con* 
fined  to  the  priei4t*i,  while  the  people  take 
little  or  no  part  in  them ;  but  in  a  Protest 
tant  church  it  contributes  much  to  that 
piety  at  home,  that  family  religion  which 
may  perha|)s  he  considered  as  almost  a  pe* 
cultar  characteristic  of  this  nalion.  WImt 
fnthur  of  d,  ikmily,  who  hns  been  in  the  habit 
of  humbling  himwplf  before  God  io  the 
privacy  of  his  own  pew,  surrounded  by  hii 
wife  and  children  in  the  like  attitude  of 
prnise  and  adoration,  woulci  willingly  resign 
the  feelings  naturally  resulting  from  such 
worship  to  a  regard  fur  the  MUppos^d  praC' 
ticcs  of  antiquity?  While,  however,  I 
venture  thus  to  raise  my  voice  in  favour  of 
that  arrangement  in  our  churches  which 
thtis  protects  from  the  public  gaze  the  de- 
votions of  a  pious  family^  I  am  not  insen- 
sible to  the  abuses  which,  in  the  courne  of 
vean^  hav«  resulted  from  a  practice  in  itself 
commendable.  Pews  have  been  constructed 
of  a  larger  sire  than  is  usually  neeciwtaiy  for 
the  accomioodation  of  a  fatnily,  and  thus,  in 
certain  cases,  sufficient  aceommodaliou  has 
not  been  left  for  the  other  inhabitants  of  the 
parish.  Let  such  abuses,  when  they  do 
eiist,  l»e  corrected  by  competent  authority, 
but  do  not  let  us.  denounce  a  practice  so 
etm^enia)  to  the  privacy  of  tnie  devuttonal 
feeling,  because  w^e  cannot  aKsign  a  date  to 
it  Utcr  tluin  the  reign  of  Henry  the  Eightli. 
That  it  did  not  originate  with  the  Puritans 
(aa  by  sume  modern  writers  *ias  been  as* 
•ertedX  may  be  proved  by  a  well  known 
pttiUge  in  the  works  of  Lord  Bacon,  where. 
speaking  of  Sir  Thomas  More,  he  states. 
that  *  when  he  was  Lord  Chancellor,  he  did 
use  at  mass  to  sit  in  the  chancel,  and  his 
lady  in  a  pew/"* 

'llie  Bishop  of  Norwich,  in  his  charge, 
delivered  in  1845,  "alluding  to  the  tcni 
displayed  for  the  restoration  of  churches, 
justly  claiming  the  appnibatioo  of  those 
who  fur  S3  many  years  hivc  hiid  cause  Io 
lament  th«  rtiinotis  and  dilapiriated  st«te  of 
our  places  of  warships  sinking  as  niuny  of 


them  were,  and  at  aomc  of  thc9 
into  Absolute  decay  ^ — aeareeiy  ftu 

purpo«es  for  which  they  wcrt  di 
the  founders,  who  lef)  them  in  a»t 
we,  who  boast  of  a  purer  laith,  n 
done  well  to  uphold/  «ays,  **ibr 
piirt,  conceiving  a^  I  do,  that  titm 
talents  placed  at  our  commaod  w 
for  our  cultivation,  1  cannot  Ufulfl 
arguments  of  thoi«  who  would  op 
development  to  the  fullest  etteet  J 
vice  of  Him  by  whom  they  went  i 
and  it  is  upon  this  principle,  tlien 
I  would  encourage  the  mtroducti 
highest  exercise  of  art,  in  all  that 
ecclesiastical  architecture  and  d 
internal  as  well  oa  eiternal.  I  eat 
into  the  devotional  character  of 
who  can  lo<>k  without  emotioa  am 
tion  upon  the  masterpiecea  of  I 
sculptors  or  painters,  pourtrayio^ 
subjects;  and  I  need  scarcely  l«f 
that  had  not  religion  patroui*cd 
couraged  the  one  and  the  other* 
distinguished  profes'son  in  these  i 
would  have  remained  in  obaeutit 
aware  of  the  reply  —  they  pandcTi 
to  idolatry,  and  may  again  beeOQ 
jects  of  superstitioiLs  worship.  Ii 
age,  when  the  minds  of  men  were 
control  of  a  superstitious  and 
priritthood,  such  rensoning  mi| 
weight,  hut  I  must  confess  1  m 
hear  it  without  mingled  lentifintiil 
and  surprise.  In  our  more  «« 
age,  such  fears  are  sun-ly  eiagm 
us  rather  cherish  it  as  thesp«eiil 
of  our  Protectant  fnith,  that  WB 
use,  without  danger,  what  was  aH 
tat  ion  to  Popery  —  that  we  oaid 
the  Puritans  of  otd^  banisti  the  in 
art  from  the  sphere  of  religion,  aj 
to  that  rude  spirit  which  went  (o 
djf^troyer  of  all  that  was  tvcailtilbl, 
in  its  barbarous  mutilationl^  btrt 
noblest  works  and  faculties  of  n 
best  saftriHce  to  the  worship  of  G< 
will  the  restoration  of  our  diurc 
the  restoration  of  Protrslanti<m»  p 
of  Popery  — of  ProU'Stnntisri 
frtsh  from  Luther  him^lf,  wh 
mind,  as  we  all  know,  fuiJy  f 
need  of  external  aids  to  imp 
truths  on  imperfect  man ;  [*• 
his  large  mouth  and 
spirit!  spirit!'  destroying  aQJ 
roads«  bridges,  scaling  lad 
by  which  the  Spirit  can 
Works,]  and  I  need  happllj  j 
than  this  dicicese  fur  a  giaii^B 
there  iK  no  neccaaarr 
Tractsrian  views,  and  m% 
tural  iniprovemcotf  wh 
which  has  been  displayed  m\ 
by  individuals  decidedly 
party  in  que^stion,  rvea  tlNia|^ 
quarters  it  may  liatc  gi««a  ika 
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vul  in  good  order,  and  that  the  church  has  fit  books,  both  for  singing   Goods  and 

and  reading,  and  at  least,  two  sacerdotal  vestments  0 )                                     Ornam»ts  of 
®                                              ^                     ^  ^                                     TH«  Chdrch. 
Stit  13  Edw.  1.  St.  4.  (Circumspecte  agatis)  sanctions  the  church  being  

^^tonenienlfy  decked ;**  '*in  which  cases,   the  spiritual  judge  shall  have   SutlSEdw.  i. 

power  to  take  knowledge,  notwithstanding  the  king's  prohibition."  **' 

Lord  Coke  observes  (2),  *'the  law  alloweth  the  Ecclesiastical  Court  to 
han  conusance  ...  for  the  providing  of  decent  ornaments  for  the  cele- 
bntion  of  divine  service.'* 

Bj  eanons  85  and  89.  the  churchwardens,  or  questmen,  are  to  take  care   Canons  85. 
tlkat  all  things  in  the  church  be  kept  in  **  such  an  orderly  and  decent  sort,   &  89. 
vitiiout  dust,  or  any  tiling  that  may  be  either  noisome  or  unseemly,  sis  best  chui^ward  ns 
beeometh  the  house  of  God,  and  is  prescribed  in  an  homily  to  that  effect  ;*'  in  accountiDg 
ad  at  the  time,  when  the   churchwardens  pass  their  accounts  to   the  **''  church 
firiih,  of  all  money  received  and  expended  during  their  office,  they  must 
abo  give  ao  account  of  the  church   goods  committed  to  their  charge  and 
cartodj,  which  must  be  then  brought  forth,  called  over,  and  examined  be- 
fefe  the  parishioners,  and  after  that,  they  are  to  be  delivered  over  to  their 
neeesiors  by  bill  indented,  as  must  also  the  keys  of  the  parish   chest, 
vlttrein  are  kept  what  public  evidences   belong  to  the   parish,  to  which 
an  onially  three   keys,  of  which   the  minister  is  to  keep  one,  and  the 
ckarehwardens  the  other  two,  and  when  they  have  faithfully  accounted  for 
altkeae  particulars,  they  are  then  fully  acquitted  of  their  ofiice. 

Tbe church  goods  are,  in  an  especial  manner,  under  the  care  of  the  ordi- 
my;  and  although  all  the  parish  have  allowed  the  churchwardens'  account, 
Trtai  to  these,  if  the  ordinary  be  dissatisfied,  he  may  ex-officio  call  them  to 
Meauit  before  him  too ;  and  also  may  punish  them,  if  he  finds  they  have 
dbpoaed  of  any  of  them,  on  any  account  whatsoever,  although  they  have  had 
tW  cunseot  of  every  inhabitant  of  the  parish  for  it,  unless  they  have  his  con- 
Hot  too.  For  otherwise,  the  parishioners  may  combine,  for  the  saving  of  their 
panel  to  the  church  rates,  to  81*11  all  the  church  goods  and  utensils  to  bear  the 
pnih  charges,  and  so  leave  the  church  without  that  which  is  necessary  for 
tk  performing  of  the  divine  offices,  which  the  ordinary  is  bound  to  prevent. 
For  be  has,  as  to  these,  a  right  of  trust  as  well  as  of  jurisdiction  ;  and, 
totfore,  none  of  them  arc  to  be  disposed  of,  or  otherwise  converted  to  any 
ut  vhatsoever,  without  his  consent  first  had  thereto.  (3) 

Bj  the  civil  law,  the  goods  belonging  to  a  church  are  forbidden  to  be  Aliknatiom 
*b&ated  or  pawned,  unless'  for  the  redemption  of  captives,  for  the  relief  of  ^'  Good*. 
^poor  in  time  of  great  famine  and  want,  or  for  paying  the  debts  of  the 
'^Brcli,  if  a  supply  cannot  be  otherwise  raised,  or  upon  other  cases  of  ne- 
(CiNtj,  or  great  advantage  to  the  church.  And  in  every  alienation,  the 
^fati  must  be  first  examined,  and  the  decree  of  the  prelate  intervene,  with 
^  coiuent  of  the  whole  clergy  or  chapter.  (4f) 

Mm^  and  been   the   instrument  of  ranch  anarrower  system  of  education  would  openly 

^id.     Instead  of  cntortaininji;  fvars  on  .ic-  venture  to  deny  that  the  enlargement  of  the 

^^M  of  this  encouragement   to  arts  dis.  human  mind  may  not  be  rendered  also  the 

MijmI  in  painting  and  sculptures  and  ec-  iiicnns  of  an  enlarged  measure  of  religious 

decoration,   I  would  look  rather  feeling. 

to  tbe  promotion  of  a  purer  and  (1  )  Lyndwood,  Prov.  Const.  Ang.  52. 

lUghtcned  Uste  amongst  the  people,  (2)  2  Inst.  -489. 

^a  that  so  ihey  might  become  important  (3)  rrideaux(D.D. ),  on  Churchwardens, 

^^  in  cducatiiin.     Tliey   may,  or  rather  1.57. 

^^rt,tcnd  lo  soften  and  improve  the  mind;  (4)  Wood's  Tnst.  142. 
^  the  day  is  gone  by,  when  the  friends  of 


^bopeto 
^i«  caUffhti 
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Goods  akp 

OllXAMKNTS   Of 

THE  Cuuacu. 


Who  has  the 

property  in  the 
floods  of  tlie 
churcti. 


S^tCArmg  arti- 
cles tmm  a 
ciuirdi,  Lliough 
pot  uwd  fur 
tlivtne  service, 
is  sacrllegu. 


Almi 
(uhcst  for). 

Canon  84. 


But,  by  the  laws  uf  England,  the  goods  belonging  to  a  rburcb  naj 
aliened:  yet,  the  cliarchwardem  alone,  caunot  dispose  of  them,  witimd 
consent  of  tiie  parish ;  and  a  gift  of  «uch  goods    by  tJtetii»   witlioit 
consent  of  the  side.^men,  or  vestry,  is  void.  ( 1 ) 

A  person  may  give  or  dedicate  goods  to  (iod's  service  in  a  church,  uid 
deliver  thi*m  into  the  custody  of  the  churchwardens,  whereby  the  pro|Mrt| 
will  be  iiiiiiiediately  changed, (2) 

And  if  a  man  erect   a  pew  in  a  church,  or  hang  up  a  Wll  (S)  m  t^ 
steeple,    they    thereby    become  church    goods,    though    they  arc  not 
pres^ly  given  to  tlie  church,  and  he  may  not  afterwards  remove  the© 
lie  do,  the  churchwardens  may  sue  htm.  (4) 

The  soil  and  freehold  of  the  church  and  churchyard  is  in  the  psi 
but  the  fee  simple  of  the  glebe  is  in  abeyance.  (5)     And  if  the  walls, 
dowiJ,  or  doors  of  the  church  be  broken  by  any  person,  or  the  treft  in 
churchyard  be  cut  down,  or  grtiss  there  \ye  eaten  up  by  a  stranger,  the 
cum  lien  t  of  the  rectory  (or  his  tenant,  if  they  be  let)  may  have  htsaclaoi 
for  the  damages*  (6) 

But  the  goods  of  the  church  do  not  belong  to  the  incumbent,  bttt  to  Ik 
parishioners ;  and  if  they  be  taken  away  or  broken,  the  churchwanfcw 
shall  have  their  action  of  trej^ipass  at  the  common  law.  (7) 

The  j%tealing  of  articles  from  a  church,  though  they  be  not  such  u  ire 
uped  for  divine  service,,  is  sacrilege,  (8)  And  if  they  be  taken  from  the 
church  tower,  having  a  separate  roof  but  accessible  only  from  the  body  of 
the  church,  it  is  a  stealing  in  the  church,  under  staL  7  &  8  Geo.  4  &9l 
s.  10.  (9) 

By  a  statute  of  the  27  Hen.  8.  c.  25.(10),  for  punishment  of 
vagaboinK  it  was  enacted,  that  money  collected  for  the  poor  should  be 
in  the  cummon  coffer  or  box  standing  in  the  church  of  every  pari«b« 

By  canon  84.  "  The  churchwardens  shall  provide  and  have,  within  tkm 
months  after  the  publishing  of  these  constitutions,  a  t^itrong  chest,  wttH 
hole  in  the  upper  part  thereof,  to  be  provided  at  the  charge  of  the  psnA 
(if  there  be  none  such  already  provided),  having  three  keys,  of  whicli 
sliall  remain  iu  the  custody  of  the  parson,  vicar  or  curate,  and  the 
two  in  the  custody  of  the  churchwardens  for  the  time  being,  which 
they  shall  set  and  fasten  in  the  njost  convenient  place,  to  the  intent  tlMt 
parij^hioners  may  put  into  it  their  alms  for  their  f)oor  neighbours,  A&d 
pardon »  vicar,  or  curate  shall  diligently,  from  time  to  lime,  and 
when  men  make  their  testanients,  call  upon,  exhort,  and  move  tbetr 
bours  to  confer  and  give  as  they  may  well  spare  to  the  said  eh»t«  di 
unto  them,  that  whereas  heretofore  they  have  been  diligent  to  bestow 
substance,  otherwise  than  God  commanded,  upon  superstitious  met 
they  ought  at  this  time  to  be  much  more  ready  to  help  the  poor  ajiii 
knowing  that  to  relieve  the  poor  h  a  sacrifice  which  plea!<;eth  God; 
that  also,  wbatsover  is  given  for  their  comfort  is  given  to  Christ  hi 


&» 
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(1)  W«Uoil*B  Clergyman'a  L«vr.  399. 

(2)  Bef^'n   r.  t\  by    EUi*,  519,      11 
Iltfii.  4.  12. 

(3)  FtiU  tmit^  lit,  BcLLf. 
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tf),  1  H*lk.  547. 
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(6J    WstMmi    Cl«rgyniati*9    X^w,   3^8. 
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ceepted  of  him,  that  he  will  mercifully  reward  the  same.  The 
ind  devotion  of  the  people,  the  keeper  of  the  keys  shall  yearly, 
'  oflener^  as  need  require th,  take  out  of  the  chest  aud  distribute 
the  presence  of  most  of  the  parish,  or  of  six  of  the  chief  of 
truly  and  faithfully  delivered  to  their  most  poor  and  needy 


Goods  and 

OAVAMENTt   or 
THB    ChUBCH. 


3  sentences  of  the  offertory  "  are  in  reading,  the  deacons,  church-   Btdn  for  the 
other  fit  persons  appointed  for  that  purpose,  shall  receive  the  ^^^^^* 
poofy  and  other  devotions  of  the  people,  in  a  decent  basin,  to 
by  the  parish  for  that  purpose."  (1) 

ected  at  the  offertory  (2),  whether  in  churches  or  chapels,  are   Alms  collected 
tal  of  the  incumbent  of  the  parish  and  the  churchwardens  (3) :  •***»«  o^^^ot)'. 
lirected  by  the  rubric, — that,  "after  the  divine  service  ended, 
^ven  at  the  offertory  shall  be  disposed  of  to  such  pious  and 
uses,    as    the    minbter    and    churchwardens    shall   think  fit. 
they  disagree,  it  shall  be  disposed  of  as  the  ordinary  shall 

) 

K   "  If  any  parishes  be  yet  unfurnished  of  the  Bible  of  the  Bible.  . 

me (5),  or  of  the  Books  of  Homilies  allowed  by  authority,  the 

sns  shall,  within  convenient  time,  provide  the  same  at  the  charge 

..-(6) 


le  offertory,  vide  the  charge 
of  Worcester,  delivered  to 
for  ordination  at  their  final 
December  22.  1844;  Ste- 
latical  Sututes,  2064.  ;  and  a 
le  Bishop  of  Eieter,  com- 
ie  charge  of  the  Bishop  of 
bid.  2067. 

r.  HUlcoaty  2  Hagg.  56. 
to  the  communion  service, 
ficuh  to  state  with  certainty 
by  the  Bible  of  the  largest 
en  Elizabeth's  Bible  was 
hops*  Bible ;  and  the  trans- 
rviewfi,  commonly  called  the 
were  those  of  Tyndale  and 
be  time  of  Henry  VIII.,  and 
IS  published  by  direction  of 
ranm«r  in  the  reign  of  Ed- 
ible, I  say,  the  Bible  only,  is 
)f  Protestants.  Whatsoever 
rwe  besides  it,  and  the  plain, 
idubitable  consequences  of  it, 
bold  it  as  a  matter  of  opinion ; 
of  fiuth  and  religion,  neither 
ii  coherence  to  their  own 
re  it  themselves,  nor  require 
t  from  others  without  most 
schismatical  presumption.  I, 
after  a  Ion?,  and,  as  I  verily 
pe,  impartial  search  after  the 
•temal  happiness,  do  profess 
canoot  find  any  rest  for  the 
t,  but  upon  this  rock  only.  I 
nd  with  my  own  eyes,  that 
les  against  popes,  councils 
li^iome  &thers  against  others, 
n  against  themselves,  a  con- 
I  of  one  age  against  a  consent 


of  fathers  of  another  age,  the  church  of  one 
age  against  the  church  of  another  age.  In 
a  word,  there  is  no  sufficient  certainty  but 
of  scripture  only,  for  any  considering  man  to 
build  upon." — Chill ingworth*s  Works,  vi.56. 
Prior  to  the  reign  of  James  I.  several  ver- 
sions of  the  Bible  were  used ;  but  the  most 
common  were  the  **  Bishops*  Bible,**  and  that 
called  the  «  Geneva.**  After  Wiclifre*8  New 
Testament,  the  first  edition  in  English  was 
printed  by  "  Tyndale,"  in  1526,  on  the  Con- 
tinent. In  1535,  the  entire  Bible  was 
printed  with  a  dedication  to  the  king, 
by  Miles  Coverdale.  This  was  the  first 
translation  of  the  whole  Bible,  and  the  first 
allowed  by  royal  authority.  Two  years 
after,  another  edition  was  published,  vary- 
ing but  little  from  the  former,  bearing  on 
the  title  page  the  fictitious  name  of  Thomas 
Matthew.  1 1  was  printed  under  the  super- 
intendence of  John  Rogers,  the  first  Pro- 
testant martyr  in  England.  In  1539,  this 
translation  was  revised  by  Cranmer,  and  re- 
printed by  Grafton.  These  were  almost  the 
only,  English  translations  until  the  reign  of 
Mary,  when  the  exiles  accomplished  another 
at  Geneva.  Coverdale,  Gilby,  Whitting- 
ham,  Knox,  and  others,  were  engaged  in  this 
work  at  the  period  of  the  queen's  death, 
and  remained  behind  their  brethren  for  the 
purpose  of  completing  it.  Many  editions 
were  published  between  the  year  1560,  the 
date  of  the  first  edition,  and  the  year  1616, 
the  date  of  the  last.  Tlie  next  translation 
was  set  forth  under  the  auspices  of  Arch- 
bishop Parker,  in  1568 ;  it  was  called  the 
••  Bishops*  Bible,"  and  the  »*  Great  English 
Bible."  This  Bible  was  set  up  in  churches, 
and  continued  in  general  use  imtil  the  pre- 
sent translation;  while  the  Geneva  Bible 
was  commonly   read    in    private  families. 
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Goods  and 
Ornaments  op 
THE  Church. 

Bier. 

Comnuind- 
meots  (the 
Ten). 

Communion 
table. 
Canon  82. 


The  parishioners  shall  find^  at  their  own  charge,  a  bier  for  the  dead. 

Canon  82.  The  ten  commandments  shall  be  set  up  at  the  charge  of  the 
parish,  **  upon  the  east  end  of  every  church  and  chapel,  where  the  people 
may  best  see  and  read  the  same.'* 

Canon  82.  *^  And  other  chosen  sentences  shall,'*  at  the  like  charge^  be 
**  written  upon  the  walls  of  the  said  churches  and  chapels,  in  places  cod- 
venient" 

Canon  82.  — "  Whereas   we   have  no  doubt   but  that  in  all  churches 
within  the  realm  of  England,  convenient  and  decent  tables  are  provided 
and  placed  for  the  celebration  of  the  holy  communion ;  we  appoint  that  the 
same  tables  shall  from  time  to  time  be  kept  and  repaired  in  sufficient  and 
seemly  manner,  and  covered,  in  time  of  divine  service^  with  a  carpet  of 
silk  or  other  decent  stuff  thought  meet  by  the  ordinary  of  the  place  (if  any 
question  be  made  of  it),  and  with  a  fair  linen  cloth  at  the  time  of  the  mio^ 
tration,  as  becometh  that  table,  and  so  stand,  saving  when  the  said  holy 
communion  is  to  be  administered  ;  at  which  time  the  same  shall  be  placed 
in  so  good  sort  within  the  church  or  chancel  as  thereby  the  minister  may 
be  more  conveniently  heard  of  the  communicants  in  his  prayer  and  minii- 
tration,  and  the  communicants  also  more  conveniently,  and  in  more  number, 
may  communicate  with  the  said  minister."     And  all  this  to  be  done  at  tbe 
charge  of  the  parish. 

In  Newson  v.  Bawldry  (1)  it  appeared  that  the  communion  table  of 
ancient  time  had  been  placed  in  the  chancel,  that  there  were  ancient  rub 
about  it  which  were  out  of  repair,  that  the  parishioners  at  a  meeting  had 
resolved  to  repair  the  chancel  and  rails,  and  to  replace  the  table  there,  and 
raise  the  floor  some  steps  higher  for  the  sake  of  greater  decency ;  and  upoa 
refusal  to  pay  the  rate,  and  a  prohibition  prayed,  the  Court  inclined  that  the 
parishioners  migiit  do  these  things;  for  they  are  compellable  to  put  things 
in  decent  order,  and  as  to  the  degrees  of  order  and  decency  there  is  no 
rule,  but  as  the  parishioners  by  a  majority  agree.  (2) 


Lath  bury 's     English     Episcopacy,    78,  79. 
Luther  by  Ridiile.  146—152. 

In  1604,  a  royal  commission  was  issued 
for  an  authorised  translation  of  the  Bible, 
and  which  was  printed  in  16)  1.  The  com* 
missioners  were  commanded  to  make  as 
little  alteration  as  possible  in  the  '*  Bishops* 
Bible,"  and  wherever  it  did  not  agree  with 
the  original  text,  recourse  was  to  be  had  to 
former  translations.  No  notes  were  to  be 
affiled  beyond  what  the  literal  explanation 
of  the  Hebre  ▼  and  Greek  words  adopted 
into  the  text  might  require;  and  a  few 
marginal  references,  and  only  a  few,  were  to 
be  appended ;  and  this  translation  is  the 
Bible  at  present  used.  2  Short's  Church 
Hist  62—67.  1  De  Lolme  on  the  En- 
glish Constitution,  by  Stephens,  364,  f)65. 

The  dates  of  the  various  translations  of 
the  Bible  are  as  follows :  — 
Date. 

706   Adhelin,  Sixon  Psalms. 

721  Egbert's  Four  Gospels. 

7:M  Bede's  St.  John's  Gospel. 

880  Alfred's  Version  of  the  Psalms. 
1340  Rolle's  (or  Hampole's)  Psalms,  &c. 


1380  Wiclife's  Bible. 

1526  Tyndale's  New  Testainent 

1530    Pentateuch. 

1531 Jonas. 

G.  Joye,  Isaiah. 

1534     Jeremiah,  Psatma,  Song  rf 

Moses. 

1535  Coverdale's  Bible. 

1537  Matthew*s  Bible  (i.e.  J.  Rogcn> 
1539  Great  Bible  (Cranmer's). 

Taverner's  Bible. 
1560  Geneva  Bible. 
1568  Bishops'  Bible  (Parker's). 
1582  Rhemes  New  Testament. 
1609  Douay  Bible. 
1611   Authorised  Version. 

(1)7  Mod.  69. 

(2)  Tlie  Bishop  of  Winchester,  in  til 
charge  of  October,  1845,  made  the  fenov> 
ing  comments  upon  *'  Communion  l^bl«»* 
and  '*  Stone  Altars : "  —  ••It  mmy  eboML 
however,  that  things  in  themselves  daA 
indifferent,  under  certain  eircumstniMci » 
quire  another  character.  It  u  in  ittdl 
wholly  indifferent  whether  the  ncramcatd 
the  Lord's  Sup]>er  be  administered  fima  I. 
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ord  '*  table"  is  lobe  construed  according  to  its  usual  and  popular  Goods  amd 
;  and  an  immovable  structure,  such  as  a  stone  altar,  is  not  a  com-  ruKCa^u*' 

table  within  the  meaning  of  the  rubric,  or  of  the   ecclesiastical   —— ;-      

);  in  fact,  the  proper  use  of  a  stone  altar  is  to  sacriiice  upon —  ^iw"^*"**^ 
r  use  of  a  table  is  to  eat  upon  ;  exclusive  of  which  Christ,  as  Arch-  '*  altar'*  and  m 
ranmer  observes,  himself  instituted  the  sacrament  upon  a  table,  and  "^We." 
Ui>. 

ue  test  between  an  <<  altar  "  and  a  *'  table  **  seems  to  be  this,  that 
is  immovable,  and  the  table  movable.     There  is  not  an}'  authority 
>ric,  or  ecclesiastical  canons,  for  the  use  of  a  credence  table, 
ion  20.  *'  the  churchwardens  of  every  parish  against  the  time  of  Chalice  and 
nmunion,  shall,  at  the  charge  of  the  parish,  with  the  advice  and  ^^^^^  vessels  for 
of  the  minister,  provide  a  sufficient  quantity  of  fine  white  breads  ^{^^ 
ood  and  wholesome  wine,  for  the  number  of  communicants  that  Bread  and  wine 

I  time  to  time  receive  there  ;  which  wine  we  require  to  be  brought  fo'  ^|*c  ^om- 
ommunion  table  in  a  clean  and  sweet  standing  pot,  or  stoup  of  '""°'^"* 

r  not  of  purer  metal.** 

.rishiouers  shall  find  at  their  own  charge  the  chalice  or  cup  for  the  Chalice. 

;    which,  says    Lyndwood,   although  expressed   in  the    singular 

cet  is  not  intended  to  exclude  more  than  one,  where  more  are 

'.(3) 

ion  99.  the  table   of  degrees  of  marriage  prohibited  are  to  be  Degrees 

church  publicly  set  up  at  the  charge  of  the  parish.  ^Ilvtod* 

on  81.  *' According  to  a  former  constitution  (4),  too  much  neg-  p 

many  places,  we  appoint,  that  there  shall  be  a  font  of  stone  in 
ircb  and  chapel  where  baptism  is  to  be  ministered;  the  same  to 

the  ancient  usual  places.    In  which  only  font  the  minister  shall 
ubiicly." 

on  80.  *^  If  any  parishes  be  yet  unfurnished  of  the  Bible  of  the  Homilies 
olume,  or  of  the  Books   of  Homilies  allowed  by  authority,  the  (Books  of). 
rdens  shall,  within  convenient  time,  provide  the  same  at  the  charge 
■ish.- 

&  4  Edw.  6.  c.  10.(5)  authorises  the  destruction  of  certain  images  Images, 
es,  but  directs  the  preservation  of  images  on  tombs. 

wd  or  stone.     But  when  it  be-  for  the  quick  and  the  dead,'*  to  be  "  blas- 

ficant,  as  connected  with  an  ex-  ])hemous  fables  and  dangerous  deceits,"  we 

propitiatory,  though  unbloody  shall  be  jealous  of  whatever  might  no  much 

»ff«ring,  it  is  taken  out  of  the  as  seem  to  derogate  by  one  jot  or  tittle  from 

chinj^  immaterial.     And  there-  the  full,  perfect,  and  sufKcient  sacriiice,  ob- 

fformen  were  ^o  far  from  think-  lation,  and  satisfaction,  once  offered  for  the 

after  of  indifference,  that  they  sins  of  the  whole  world,  in  the  person  of 

noHt  earnestly  on  this  point.     If,  our  Paschal  I.amb.      And  on  this  point  we 

cHjr  lH.']ief  is   **  that  sjcrilicc  is  may  be  thankful  that  wc  have  now  a  legal 

art    of    the    church    ministry  "  interpretation  of  our  church's  doctrine,  de- 

F.cc]e«.  Pol.  book  v.  ch.  Ixxviii.  livered  authoritatively  ex  rn/Acr/ra.      Hence- 

II  be  careful   to  allow  nothing  f<irth    stone   altars    have   no    sutlerancc   of 
s  to  countenance  the  doctrine  of  standing  place  in  our  chancels." 

saerifice  in   the  eucharist   than  {\)  Fuulknerv,  Litchfirld,  \  Kobcrts.  184. 

our  church  explicitly  admits,  (2)  Winchelsey,  Lyndwood,  Prov.  Const. 

7C  of  praixe  and  thanksgiving,"  An;:.  'J.^'J. 

Cflionable,  holy,  nr.d   lively  sa-  (:i)  Ibid. 

ourselves,  our  souls  and  bodies."  (4)  Amone  the   Canons  of  1571.      Gib- 

r  SIst   Article,  m'c  judge  **  the  son's  Codex,  3r>0.;  ante,  95.  n,  5. 

inMin,  in  the  which  it  was  com-  (5)  Stephens*  Ecclesiastical  Statutes,  329. 
that  the  priest  did  offer  Christ 


290 


CHURCH. 


Goods  akd 
OasAMRKTs  or 
THE  Church. 


Organs. 
All  or«;an  can- 
not be  legally 
erected  without 
a  faculty. 

When  legally 
necessary, 
when  orna- 
mental. 


Faculty  for  an 
orgnn  rofnvd 
becan^e  the 
churcli  was  too 
umall  for  the 
inhabitants. 

Orffanist  under 
control  of 
ministor. 
Minister  has 
the  right  of 
directing  when 
the  organ  shall 
and  shall  not 
pby. 


If  any  superstitious  pictures  are  in  a  window  of  a  church  or  aisle,  it  is 
not  lawful  for  any  to  break  them  without  licence  of  the  ordinary. (1) 

In  1639,  the  parishioners  of  AU  Hallows,  Barking,  complained,  to  the 
Bishop  of  London  that  certain  pictures  and  images,  contrary  to  the  laws  of 
the  Church  of  England,  had  been  set  over  the  font  of  their  church,  and  that 
the  communion  table  was  not  in  its  usual  place.  The  bishop's  chancellor, 
the  celebrated  Arthur  Ducke,  tried  the  question,  and  decreed  the  pictoret 
to  be  taken  down.  (2) 

An  organ  cannot  legally  be  erected  in  a  parish  church  without  a  faculty; 
nor  will  a  faculty  be  granted  without  a  decree  with  intimation,  in  order 
that  any  of  the  parishioners  may  object ;  on  which  objection  the  Court, 
considering  all  the  circumstances  of  the  case,  is  to  decide.  (8) 

From  Butterworth  v.  Walker  (4)  it  seems,  that  the  consent  of  the  ptrifh 
is  not  necessary  to  the  ordinary's  ordering  an  oi^an  to  be  erected  in 
a  church ;  but  the  parish  cannot,  without  their  consent,  be  charged  with 
the  expense  of  erecting  or  repairing  it,  or  adding  new  ornaments.  Nor  cm 
the  consent  of  the  vestry  bind  the  parish  witliout  immemorial  usage.  In 
this  case,  the  organ  being  provided  for  by  voluntary  contribution,  aproU- 
bitiun  to  the  grant  of  a  faculty  for  it,  although  the  parish  did  not  coueBt 
to  its  erection,  was  denied « 

In  St.  JohvLS^  Margate  (  Churchwardens  of)  v.  Parishioners  rfike  sam{Sj 
Sir  William  Scott  said,  that  it  may  be  difRcult  in  some  cases  to  dbtinguish 
whether  an  addition  of  this  kind  to  the  service  of  the  church  is  to  be 
deemed  necessary  or  ornamental,  because  organs  in  some  churches  B^ 
be  necessary,  though  in  others  only  ornamental.  In  cathedral  ehareha 
they  would,  he  conceived,  be  deemed  necessary,  and  the  ordinary  injgiit 
compel  the  dean  and  chapter  to  erect  an  organ,  as  proper  and  neoesiuj 
for  the  service  usually  performed  in  such  places.  (6) 

In  the  same  case  (7),  a  faculty  for  accepting  and  erecting  an  organ  fi> 
granted  without  a  clause  against  future  expenses  being  charged  on  thepwiili 
and  the  objections  of  certain  of  the  parishioners  were  overruled.  But  daft 
regard  was  had  to  the  condition  of  the  inhabitants,  and  the  general  cireia* 
stances  of  the  parish.  (8) 

It  is  no  sufficient  objection  to  the  issuing  of  a  decree  with  intimation 
to  lead  a  faculty  for  erecting  an  organ  in  a  parish  church,  that  tka* 
is  no  provision  for  the  future  repairs,  or  for  the  permanent  salary  of* 
organist.  (9) 

In  Randall  v.  Collins  (\0)  an  application  for  the  grant  of  a  fitfoltj tP 
erect  an  organ  in  a  parish  church  was  refused,  because  it  appeared  thatttf 
church  was  too  small  for  the  number  of  the  inhabitants,  and  wookl  be 
less  by  taking  away  several  seats  to  make  way  for  an  organ. 

The  minister  has  the  right  of  directing  the  service,  e.  g.  when  the 
shall  and  shall  not  play,  and  when  the  children  shall  and  shall  not 


though 


the  organist  is  paid  and  the  children  managed   by  the  cki 


(1)  Prickifs   case    cit.  2    Burn   E.   L. 
37. 

(2)  tide  Gibson's  Codex,  1465. 

(:})  Pearce  v.  Clcipham{liccturof),3llaQg, 


10. 


(4)  3  Burr.  1689. 

(5)  1  Consist.  199. 

{^6)  Vide  ctiara  Jay  v.  Webber,  3  Ilagg.  8. 


(7)  I  Consist.  198. 

(8 )  Vide  etiana  Jay  ▼.  WMtr,  3 
4.  Ptarce  v.  Qapham  (J7«etor,  frc 
ibid.  II.  Butterworth  t.  ITflOcr,  S 
1689. 

(9)  Fearee  ▼.  dapham  (ReOar 
Ilagg.  10. 

(10)  2  Lee  (SrG.),  817. 
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(1)    Complaint  must  be  made  to  the  ordinary  if  he  introduce  Goom  awd 
irngularity  into  the  service.  (2)                                                                         ^iV'twii!'' 
Rcspectiog  the  salary  of  the  organist  the  following  opinion  was  given  by 

Sir  William  Scott  to  the  churchwardens  of  Burton-on-Trent  in  1790  (3):—  **^*7  of 

^   ^  organist 

**!  think  the  churchwardens  have  a  right,  with  tiie  consent  and  approbation 

if  the  vestry  meeting  legally  called,  to  pay  the  salary  of  the  organist^  and 
to  charge  it  in  their  accounts,  notwithstanding  the  objections  of  a  very 
iBenoiderable  minority ;  and  1  think  that  they  would  be  supported  by 
eMrti  of  law,  temporal  and  ecclesiastical,  in  so  doing.  I  advise  that  this 
Mwnment  may  be  made  with  the  consent  of  the  vestry  in  the  way  of  a 
divith  rate,  and  that  those  who  refuse  to  pay  the  rate  be  sued  for  the  same 
n  the  Ecclesiastical  Court" 

Bj  canon  80.  ''the  churchwardens  or  questmen  of  every  church  and  Prayer  Book 
ibpel  shall,  at  the  charge  of  the  parish,  provide  the  Book  of  Common  (Common> 
Pnjer  lately  explained  (4)  in  some  few  points  by  his  Majesty's  authority, 
according  to  the  laws  and  his  llighness's  prerogative  in  that  behalf;  and 
thit  with  all  convenient  speed,  but  at  the  furthest  within  two  months  after 
the  pablishing  of  these  our  constitutions." 

By  Stat  1  Eliz.  c.  2.  s.  19.  (5)  the  Book  of  Common  Prayer  shall  be  pro- 
vided at  the  charge  of  the  parishioners  of  every  parish  and  cathedral 
charch. 

By  Stat  13  &  14  Car.  2.  c.  4.  s.  26.  (6),  a  true  printed  copy  of  the 
Book  of  Common  Prayer  shall,  at  the  costs  and  charges  of  the  parishioners 
if  Cfery  parish  church  and  chapelry,  cathedral  church,  college,  and  hall,  be 
ittuned  and  gotten  on  pain  of  forfeiture  of  3/.  a  month  for  so  long  time  as 
Ikj  shall  be  unprovided  thereof. 

In  ancient  times  the  bishops  preached  standing  upon  the  steps  of  the  altar;  Pulpit 
ifterwards  it  was  found  more  convenient  to  have  pulpits  erected  for  that 
Fwpo«.(7) 

And  by  canon  83.  "  the  churchwardens  or  questmen,  at  the  common   Canon  83. 
charge  of  the  parishioners  in  every  church,  shall  provide  a  comely  and 
faent  pulpit,  to  be  set  in  a  convenient  place  within  the  same,  by  the  dis- 
cntion  of  the  ordinary  of  the  place,  if  any  question  do  arise,  and  to  be 
theie  seemly  kept  for  the  preaching  of  God's  word." 

Canon  82.  **  And  likewise  that  a  convenient  seat  be  made  for  the  minister  Readbg  desk. 
to  read  service  in,  at  the  charge  of  the  parish." 

By  canon  70.  **  In  every  parish  church  and  chapel  within  this  realm  shall  Register  books, 
k  provided  one  parchment  book  at  the  charge  of  the  parish,  wherein  shall  ^"*"  ^^' 
It  written  the  day  and  year  of  every  christening,  wedding,  and  burial" 
'vfthin  the  parish ;  '*  And  for  the  safe  keeping  of  the  said  book  the  church- 
vardenSy  at  the  charge  of  the  parish,  shall  provide  one  sure  coffer,  with 
Ibree  locks  and  keys,  whereof  the  one  to  remain  with  the  minister,  and  the 
•ther  two  with  the  churchwardens  severally." 

By  Stat  4  Geo.  4.  c.  76.  s.  6.  the  churchwardens  and  chapclwardens  of  Stnt.  4  Geo.  4. 
ekurches  and  chapels  where  marriages  are  solemnized,  are  to  provide  a  ^'  "^*  **  ^' 
proper  book  of  substantial  paper,  marked  and  ruled  like  the  register  book 

( I  )  Hutrkins  t.  Denziloe,  cit.  fJ  Pliil.  fK).  (4)  In  tlic  confiTcnce  at  Hampton  Court. 

(2)  Wihom  v.  M^Math,  .3  B.  &  A.  'i.lO.  (5)  Stephcnn'  fk-clcsiastical  Statutes,  ^69, 

(5)  I  Burn*s  E.  I-  by  Pliilliratire,  374.  (6)  Ibid.  577. 

^y,  (7)  1   Hums  E.  I^  368. 
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Goods  and 
OawAMENTi  or 

THK    CuOftCH. 


Surpliee. 
Canon  58. 


Goods  and 
ornaments 
for  which  no 
proTision  is 
made  bj 
tpeoial  lair. 


of  marriages,  and  from  which,  and  not  from  loose  papers,  all  banns  cfmar* 
riage  are  to  be  published. 

The  burden  of  providing  a  suitable  registry-book  does  not  seem  to  b( 
affected  by  stat.  6  &  7  Gul.  4.  c  86.(1) 

Canon  58.  ''  Every  minister  saying  the  public  prayers,  or  ministering  th< 
sacraments  or  other  rites  of  the  churchy  shall  wear  a  comely  surplice  (2 
with  sleeves,  to  be  provided  at  the  charge  of  the  parish.  And  if  any  quet 
tion  arise  touching  the  matter,  decency^  or  comeliness  thereof,  the  saia 
shall  be  decided  by  the  discretion  of  the  ordinary." 

Besides  the  foregoing  goods  and  ornaments,  there  are  many  other  article 
for  which  no  provision  is  made  by  any  special  law,  and  which  must  there 
fore  be  referred  to  the  general  power  of  the  churchwardens,  with  the  coq. 
sent  of  the  major  part  of  the  parishioners,  and  under  the  direction  of  tbe 
ordinary ;  such  as  galleries,  new  bells,  (and  of  consequence,  it  would  seem, 
salaries  for  the  ringers),  organs  (3)^  clocks,  chimes,  king's  arms,  polpit 
cloths,  hearse-cloth,  rushes  or  mats,  vestry  furniture,  and  such  like. 


(1)  Stephens*  Ecclesiastical  Sututes, 
1736.;  ante,  131. 

(2)  **  The  surplice,  a  vestment  never  used 
in  the  pulpits  of  Rome,  and  generally  used 
in  the  pulpits  of  this  very  diocese,  within 
the  memory  of  living  men,  was  no  sooner 
required  to  be  worn  by  all,  in  order  to  pre- 
vent the  wearing  of  it  by  any  as  a  party- 
badge,  than  a  cry  of  *<  No  popery'*  was 
raised, — a  cry  so  loud  as  to  startle  the  whole 
church — so  potential,  as  for  a  while  to  pa- 
ralyse the  law  and  disarm  the  ministers. 
The  Puritans  of  old,  if  they  had  not  much 
of  reason  on  their  side,  had  at  least  some 
consistency  They  objected  to  the  surplice 
altogether  —  to  them  it  was  a  mere  abomi- 
nation, "  a  sacrament  of  abomination  **  they 
called  it ;  **  the  garment  spotted  by  the 
flesh,'*  defiled  and  tainted  by  association 
with  the  idolatries  of  Rome.  They  were 
not  so  absurd  as  to  denounce  the  use  of  it 
as  popish,  when  used  where  papists  never 
used  it,  and  yet  to  cherish  and  honour  it  in 
the  self-same  service  in  which  alone  papists 
had  always  used  it.  They  did  not,  in  short, 
proscribe  it  as  popish  in  the  pulpit,  and  re- 
verence it  as  protestant  in  the  desk.  This  is 
an  extravagance  which  was  reserved  for  the 
enlightened  age  in  which  we.  live,  and  pre- 
eminently for  our  own  diocese;  and  your 
bishop*s  fault  has  been,  that  he  gave  credit 
to  the  people  for  such  a  measure  of  intel- 
ligence, at  least,  if  not  of  church -feeling,  as 
would  have  protected  them  from  falling 
into  so  gross  an  error.  Tlie  truth  is,  that 
the  surplice  may  be  considered  as  a  signal 


illustration  of  the  spirit  in  which  oorrs 
formers  proceeded.  They  honoured  tbe 
practices  of  pure  antiquity,  tbovgfa  tbey 
renounced  the  innovations  of  Rome. 
Therefore,  while  they  swept  away  t  \mf 
of  consecrated  vestments,  which  had  been 
introduced  in  times  of  popery,  they  retiiocd 
this  plain  linen  garment,  which  was  of  ■- 
cient  date  even  in  the  fourth  century,  ftr  it 
is  spoken  of  as  the  accustomed  habit  of  Ike 
minister,  in  divine  service,  by  Jcfooe 
(Hieron.  in  44.  Esech.,  cited  by  Hooka, 
£.  P.  V.  29.)  and  Chrysostom  (Cbrjioit 
ad  Pop.  Antioch,  Horn.  ▼.  Senn.  60.)^* 
(  Extract  from  the  Bishop  of  £zeter*k  Chai^ 
in  1845.) 

"  The  use  of  particular  vestments  in 
ministering  is  in  itself  wholly  indiffercBt 
But  the  question  became  of  importsnet  iB 
the  sixteenth  century,  when  the  greit  prb- 
ciples  of  church  authority  hinged  upoojtf 
and  the  distinction  of  different  drcsiindi^ 
ferent  parts  of  the  service  tended  to  kccpip 
in  the  public  mind  the  superstitioos  of  tbe 
mass.  (  See  Cardwell,  preface  to  •*T1kT*o 
Liturgies  of  King  Edward  the  Sixth  eoB- 
pared,**  p.  xxi. )  It  cannot  be  said  to  be  flf 
little  moment  now,  if  these  matteti,  trifisf 
and  frivolous  as  they  are,  peril  igain  thi 
peace  of  the  church,  distract  its  miiiiMi 
from  their  proper  business,  sever  the  pHlar 
from  his  flock,  and  the  people  from  tbe 
sanctuary.**  (Extract  from  the  Bishop  rf 
Winchester's  Charge  in  1845.  FUe  Ste- 
phens* Ecclesiastical  Statutes  8041— SOTSi) 

(3)  Vide  ante,  290. 
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CHURCH  BUILDING  STATUTES.  (1) 

1.  GraiRALLT,  pp.  295—297. 

&  List  of  thb  principal  Statutes  relating  to  the  Building 
or  Churches,  p.  297. 

SiGiAKTs  AND  Loans  for  building  and  promoting  the  Building 
OP  additional  Churches  and  Chapels,  pp.  297 — 301. 


TS  map  make  grants  and  hant  for  building  churches  in  parishes  of  not  less 
Asm  4000  populatum,  in  which  there  is  not  accommodation  Jor  more  than  one-fburth 
^As  fopmlation,  or  in  which  1000  persons  reside  more  than  four  miles  from  ang 
Amrdk  — -  A  certain  proportion  of  the  erpense  being  raised  bg  rate  or  subscription,  the 
r— iiiiuwui  mag  advance  the  rest —  The  rule  of  selection  —  Proviso  when  applico' 
tim  is  mads  to  build  bg  church-rates  —  Churchwartlens  mag  mahe  rates  subject  to  the 
t  proviso  —  Commissioners  mag  select  plans  for  building  —  In  certain  cases  the 
mssioners  mag  allow  the  whole  expense —  Commissioners  mag  make  grants  to 
mms  ofparisheSf  as  if  theg  were  distinct  parishes  —  Commissioners  mag  mahe  grants 
ami  Imjw  tsitkoui  previous  determination  as  to  division  of  parish  or  character  of 
fcriMffwy-—  Commissioners  mag  lend  moneg  for  building,  rC'building,  and  enlarging  ang 
dvcft  9r  cke^ —  Grants  with  reference  to  trusts, 

^  luUILDING  AND  ENLARGING  CliURCHES  AND  ChAPELS,  pp.  301 — 303. 

Ckurdtitardens,  with  consent  of  vestrg,  mag  borrow  moneg  for  enlarging  churches  and 
tkapsb  —  Aolef  not  to  exceed  one  shilling  in  the  pound  in  ang  one  gear,  or  Jive 
Mtimgs  in  the  whole  —  How  moneg  mag  be  borrowed  and  rates  levied  for  taking 
4smm  and  rebuilding  parish  churches  —  Commissioners  mag  take  land  from  disabled 
mr  mnsoiBing  parties. 

>»  RiPAiR  OF  Churches  and  Chapels,  pp.  303,  304*. 

hpmrs  of  dUtriet  churches  to  be  made  bg  rates  —  Districts  remain  liable  for  repairs 
ef  ssotker  church  for  twentg  gears  —  Churchwardens  mag  borrow  moneg  for  the  re- 
pair  cf  churches — Chapels  to  be  repaired  bg  parishioners —  Commissioners  mag 
ttiiiiuft  aajf  Mcav  subdivision. 

I  toiiE  Fund,  p.  304. 

^^  mttfgt  for  repairs, 

^•6u»T,  Purchase,  and  Conveyance  of  Sites,  pp.  304 — 311. 

^Wtinbnffy  mag  accept  sites  for  churches  —  Msent  of  the  commissioners  to  ang  con- 
Offence,  ^c,  to  be  teslijied  bg  their  seal^  tfc.  —  Commissioners  of  woods  and  forests,  or 
•«F  bodg  politic,  or  corporation  apgregate  or  sole,  mag  grant  sites  —  Parishes  and 
^tro-paroekial  places  to  furnish  sites  —  Bodies  politic,  ^c,  mag  sell  and  conveg  sites 
■^  Compensation  for,  and  convegance  of  common  and  waste  ground  —  Bodies  poUtie, 

JO  ^  iJj^    ACOMEKTATIOKS CHArCLS  Pf.B AMBULATIONS  AND  BoUVDAEIBS P«WS 

r  C*ciciiWAU>»i«  —   Chubchtards —      — Unions  and  Disunions — Vbitbibs  — 

***»!   -—    EnDOWMBNTS    PaBISII    ViCABS   AND  ViCABACKS. 


^.i  may  recetct    valwe    of  titet —  CommiMtonrrB    m^   pnmtn   flCw  —  C!WaMl 
IHffnerM  —  Commis*ion€r$  may  advamet   money  to  pari»ht»  to  ffttrtimm  fUm  —  f 
parish  ttoe$  nol  procure  a   aite^commtsticmtrM  ftuxy,  tutd  ckarfe  lAr  tsptmam  ipi 
parUh  —  To  he  paid  oirf  ofdiitrck  rate*  —  Haw  manfy  may  be  borrotp&d  t*  poniAit 
extra-paroehial  pfacet  ^—  ComnuMMQttert  mof  grsM  momrf  /br  ei$M  (pilAgat 
rciMij^flwuf  —  ChMTthmardtnu  empowtrid  to  koy  raiat —  OnliMMi  mid  itkr 
departmeniM  and  eorporaiitm§  may  yivm    tandt,  ^^  /itr  titew  —  SU^/br  tmkrjte^i 
r^uiidimif  churches  or  ckajftelsi  wither  contiffMous  to  old  eitt  or  moi —  Ctmmktimi 
may  rrtake  grantt  or  loane,  ami  apply  the  poteen  of  any  toeal  aeU  ^^  Ttdm  l»fitoi 
^  ft«  qneUianed  after  fice  yeart  —  Po\Mr  tf  commiuionert  extemdod  —  C#F««W  to  n 
in  perMonjt  tpeeijied  in  aeuUnet  of  comeecration  —  An  »Qon  at  dkttrcAM  at  ek^tde  1 
finished  and  eoneecrated,  the  right  of  nominatioM  to  be  vested  m  the  perwotu  liiitfif  m 
endowing  —  <f*try  to  aaeerlain  the  tfatu^  of  prtmi$et  —  Hav  tke  freiekaid  tf  ti^f 
churches^  ^c,  ^all  ttest. 


8.  Disposal  of  Laud  kot  wanted  for  BiTe«^p.  Sll. 

Com^mifsioner*  may  exehange  or  re-tontey  lands, 

9.  Materials  for  BuiLDiNQf  pp*  SIJ,  312* 

Cammistioners  oftooodi  audforetta  mt^  prumi  materitdt* 


10.  Wh£N  A^7D  now  private  Inoividuals  may  build  CHURCBia  ASP| 
Chapels,  pp.S12 — 317- 

Bishops  may  consent  to  the  huHdiny  and  purehasinp  of  addittomtai  ekmrtkm  «r  d^P^  ^  1 
homMtholders '—  Truttees  elected —  BithoffS  may  comsemi  io  bmUdmg,  |r«,t  %  tdta^' 
JofHtfy  with  parithioners  ^  Partiadars  us  to  serriee^  free  MaDi«  pev  fvviiv  «»rf  ■■■■* 
tton^  Notice  to  the  fmlron  and  intnmhent —  Life   truste&t   to  mmumaie  f^  fsr^  ■ 
ffttnutf  or  forty  years  —  Ifthurehes  or  ehapels  ore  buUt  in  part  by  raits,  tlm 
to  nominate  —  In  parishes  lehere  the  popnlatiom  mnovnn  to  9Q00.  tmy  ^ 
build,  and  endow,  and  hare  the  patronage  —  The  pravisitmM  m  ilal.  J  |r  9  ^  ^| 
e.  38.  a   2.  expl<tined —  Persons  intending  to  huifd  and  endow  must  yiK€  wftim  >  * 
patron  and  inatmbent —  Ifihejjairon  shaUbind  himself  to  buUd  and  endam,if>hd^ 
preferred —  Certain  notices  may  be  mroedan  the  patron  alone  —  Pf^mmm ^t^^ 
the  enlargement  of  ehurehes  \ 


11.  Patronage,  pp.  317—3^23. 

Ptttranage  of  district  churches  —  Where  the  ch^Kl  is  built  by  raUs  —  Prntrmtye  <f  « 
reded  parishes  —  Bodies  politic  empowered  to  gipe  up  patronage  ^^^  Amff  bey  w  ^ 
person  may  do  the  same — -  Patronage  in  certain  eases  to  belong  to,  dtmessam "—  J*  < 
ntd  provided  for  by  slat,  1  ^  t2  GuL  4.  e.  3S.  «.  %^  the  eomnsismm 
of  the  bishop,  declare  the  right  of  nominating  to  be  in  the  pwrsom  building  and  « 
to    thftr   sotisfuction  —  Persons    purchasing    a  buikSh^   io   haws   thm 
A  eertifcate  of  the  facts  required  —  Appiicotion  to  be  made  Io  i 
io  dsAaring  the  right  of  nomination  — -  (Copies  to  be  sent  to  painm  €ad  im 
In  case  the  patronage  is  in  the  Crown  —  As  soon  as  ehmrthes  or  cAoprls  ¥m  J 
and  consecrated,  the  right  of  nomination  is  to  be  vested  m  tke  per  sums  baddh 
endowing  —  Nominations  to  be   sealed  and  reyistend-^  Validity  ofdmds  ^~  . 
as  to  patronage  —  Consent  of  parties  adiny  as  patrons  —  Agroemmsi  ms  I*  * 
entered  into  before  bnilding,  trc^  of  any  new  chmrch  to  be  binding  —  Takdiy  if  is 
mtmt  of  nomtHotion  not  to  £«  questioned  after  three  years  —  Submertbtrs  m^  I 
subsequent  to  applieatian  —  In  eitse  of  neglect   to  nominate  —  So  ttAorrib^  i 
than   501,   entitled  t*>  join   in  nomination  —  Mode  of  aseertaininy  popoiaHon  f 
purpose*  of  patronage  —  Form  of  notices  —  Modem  ofcomsesd —  £wia^ion  ^i" 


12.    AprORTlONU&NT  OF  CtlARITABLR  Gifts,  DSBTS,  STCt   ppwd^j 

J^ermanent  charges  ~^  Distribnt  ion  of  proportions. 


1%  AxKUiTiES,  p.324. 

r  may  fe  raised  by  annuiriet. 
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i  Trdstcbs  by  whom  appointed,  p.  324. 

MmvihiPi  MMjf  ekd  three  life  tnutees  —  Upon  death  or  resignation  new  trustees  may  be 
mfftimUd  —  ^  tmbseribers  do  not  exceed  three,  they  fire  to  be  deemed  trustees, 

5w  Fem,  and  Table  of  Fees,  pp.  324 — 326. 


r  may  fix  table  of  fees  —  Fees  in  district  parishes  may  belong  to  the  mother 
tkurck  —  Laws  relating  to  baptisms^  burials,  ^c.  —  When  bishop  may  order  and  ajtpor' 
tmrnfcM —  Offices  of  the  church  may  be  performed  therein  —  Apportiontnent  of  fees  — 
Li/k  tnuUes  or  churchwardens  may  dispose  of  vaults,  and,  after  paying  the  dues  to 
whidk  the  incumbent  is  entitled,  the  remainder  to  form  a  fund  for  supplying  deficiencies 
im  mimitttr^M  salary,  and  for  repairs. 

6.  Quit,  chief,  or  reserved  Rents,  p.  326. 

Jfpoeiiomment  of  quit,  chief,  or  reserved  rents. 

17.  Remission  of  Customs,  Excise  Duties,  and  Stamp  Duties,  p.  327. 

Trsasmry  may  remit  duties  of  customs  —  Doubts  removed —  Stamp  duties  on  contracts  — 
Grmmts,  imtirmmmUs,  contracts,  or  bonds,  not  subject  to  stamp  duty, 

18.  Local  Acts,  pp.  327>  328. 

|(V.t  to  make  grants  or  loans  for  procuring  land,  ^c,  and  to  apply  the 
of  amy  local  or  other  acts  f/r  the  purposes  therenf —  Powers  of  local  acts  not 
' —  Comunissiomers  may  discharge  parliamentary  fees  for  obtaining  acts. 


Ul  LiMITATON   OF    AcTIONS,  p.  328. 
Hitktafatiiom. 


J.  Generally. (1)  C.«.ALLr. 

The  constitution  of  the  Church  of  England,  so  far  as  regards  its  regular 
Ml  proper  establishment  of  prelates,  ministers,  churches,  and  endowments, 
brtke  most  part,  is  as  ancient  as  the  common  law  itself;  but  since  the  ori- 
lUfoaodatioD  of  that  establishment,  various  alterations  have  been  intro-  ' 
knit  teodiDg  greatly  to  improve  and  enlarge  the  venerable  edifice. 
The  ipiritual  ministrations  of  the  church  are  mainly  intrusted  to  the 
Midual  clergy  ;  in  other  words,  the  rectors,  vicars,  and  perpetual  curates 
flkt  different  parishes  of  which  the  realm  is  composed,  with  the  temporary 
Dltoi  whom  they  may  think  fit  to  employ  for  their  assistance.  Each 
xnk  oootains  a  church,  with  a  permanent  incumbent  of  one  of  the  three 
■eriptioiu  above  enumerated,  the  parochial  division  of  the  kingdom  being 
ieed  itself  referential  to  the  establishment  of  churches  therein,  every 
feriet  ID  which  a  church  has  happened  to  be  erected  and  endowed  having 
etved  froin  remote  times  the  denomination  of  a  parish.  (2)  These  pa- 
bes  when  first  founded  were,  it  may  bo  presumed,  in  general,  of  a  size  and 
mUtion  proportioned  tothe  establi^hnuMlt  of  the  singlechurch  and  minister 

)  Vide  ante.  Hi,  CHArrLs— Church.  Co.  67.  (a).      As  to  the  formation  of  pa- 

I)  Pavocbia  est  locus  in  quo  degit  po-       rishes,  vide  post,  tit.  Parish. 
a  alieiijua  ccclesiaB.     Jeffrey's  case,   5 

u  4 
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I  GsirEJtAL|.r.       thus  respectively  provided  for  them  ;  and  the  number  of  tbem  lio  fiooi^ 
very  eurly  period  been  i^iich  as  to  comprehend   almost  the  entirt 
there  being  cotnparatively  but  very  few  and  scanty   portioni  of  1 
which  have  remained  extra-parochial« 

To  the  uniformity  of  tliis  systtJm  the  only  exception  was,  thmt  m 
parii^hes  thapth  were  founded^  in  which  divine  service  and  (to  M 
stances)  the  rites  of  sacramerjt  and  sepulture  might  be  lawfully 
iu  the  »ame  manner  as  in  the  parochial  churchy  themselves.  Tlioedu|i^ 
were  of  various  descriptions.  Some  were  private^  ^^^^^  ermUA  km  lk 
use  only  of  particular  persons  of  rank^  to  whom  this  privilege  wm  CWKdrf 
by  tlic  proper  authorities,  while  others  were  public^  and  designed  for  dw 
bcncHt  of  particular  distiicts  lying  within  the  parochial  ambit.  (1)  Thoe 
last  werci  in  general,  founded  at  some  period  later  than  the  cbmdi  indt 
and  were  designed  for  the  accommodation  of  such  of  the  parish toocfi n Mi 
course  of  time  had  begun  to  fix  their  residence  at  a  distance  from  il»i 
and  chapels  so  circumstanced  were  described  as  ckapeU  of  ttue^ 
built  in  aid  of  the  original  church.  (2)  But  there  were  others  to  il 
no  particular  name  appears  to  have  been  attached,  which  seem  tohaf«l 
coeval  with,  and  independent  of,  the  church,  and  to  have  been  ( 
for  the  benefit  of  some  particular  districts  never  included  witkin 
though  locally  embraced  by  the  parochial  division,  (3)  With  i 
chapels  of  ease  (also  called  r/iapels  behnging  to  the  mother  chn 
they  were  ehht^r parochiui^  in  which  both  divine  w*orship  and  the  Ktaif 
sacrament  and  sepulture  were  performed,  or  mere  chapels  of  tmatt  \ 
designed  for  divine  worship  only.  But  a?  to  chapels  of  ease  of  eitbtr^ 
acription,  these  doctrines  c'(|ually  prevailed,  and  are  still  law;  tiiil  i 
common  right  the  nomination  to  them  is  in  the  incumbent,  and  cmiiiMl| 
taken  from  him  except  by  agreement  between  himself,  the  patron,  i 
ordinary  (5);  and  that  their  establishment  in  any  parish  does  not  of  i 
deprive  the  inhabitants  accommodated  therein  of  the  right  of  resort!* 
the  church ;  nor,  on  the  other  hand,  exempt  them  from  liability  to  its  i 
or  any  other  parochial  hurt  lien.  (6) 

To  the  number  of  chapels  thus  created  in  ancient  times, 
additions  were  afterwards  made  at  comparatively  modern 
new  chapels  of  ease  (particularly  in  townsj  having  latterly  been  boilt  I 
endowed,  to  meet  the  demands  of  a  population  beginning  to  overflow;  i 
among  these  may  be  particularly  noticed  a  species  of  recent  introducttoo  ( 
called  proprietary  chopeh^  and  so  called  because  they  are  the  property  of  p 
vate  persons,  who  have  purchased  or  erected  them  with  a  view  to 
or  otherwise. 


(1)  GoHolphin^  Hepcrtoriiim.  145. 
Famwarih  v.  ChtBttr  (Bi»hop  of),   4  B,  & 

(2)  FiW*  mtte,  250,  251.  WAtsonS  Clcr- 
gfUlAn't  I^w,  336.  Farnworth  v.  ChtMter 
(Bitkop  o/)»  ibid. 

(5)  Cntt^n  T.  Sandfrton^  7  A.  h  E.  fiSO, 

(4)  Vukamtt,  250,  S5L  Wmtaon*9  Cler- 
gymftii*!  Law,  336. 

(5)  Famwvrth^,  Chatfr  (Bi§hifpo/\  4 
n.  &  C.  sen, ;  H  vide  DixQH  v.  Ker$haw, 
Arobl  528.   Par^asidi^DMke  of  )'f,  Bingham, 


I  CondAt  168.    5  Brack.  Coo.  bv  [ 

I5U* 

C.  1.     Soni«  chspda  are  oIM^SkI' 
tit'causc  not  tiAble  to  xhm  viiil 
ordinary,  m%  churcb«»  «ul  du^ 
are.    The^  fm  ehspek  wrmdm 
roundatioo,  or,  at  liiMt.Wff»  iMHIiSii 
v«te  persons  to  vhom  fite  Gmva  \ 
6t  to  grant  the  privikigeL     Wiii  ^k,   , 
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Bat  these  casual  additions  to  our  regular  establishment,  though  numerous,   Gineeau.t. 
ere  not  found  adequate  to  the  growing  exigency  of  the  case  ;  and  in  1818  ~ 

le  legislature  b^an  to  apply  itself  systematically  to  the  great  object  of 
Eteoding  the  accommodation  afforded  by  the  national  church,  so  as  to 
Mke  it  more  commensurate  with  the  wants  of  the  people.  In  that  year, 
nd  during  the  interval  which  has  since  elapsed^  a  variety  of  statutes  have 
een  passed  for  this  purpose,  which  are  known  by  the  denomination  of  the 
Lets  for  Church  Building. 

By  Stat.  58  Geo.  3.  c.  45.  ss.  8  &  9.  and  stat.  59  Geo.  3.  c.  134.  s.  3.,  the  Appointment 
'rowo  was  authorised  to  appoint  commissioners  to  examine  into  the  state 
)f  tke  parishes  and  extra-parochial  places  in  England  and  Wales,  for  the 
wpose  of  ascertaining  the  parishes  and  places  in  which  additional  churches 
vebapeU  for  the  performance  of  divine  worship  according  to  the  rites  of 
tke  united  Church  of  England  and  Ireland  as  by  law  established  were  most 
icqoiredy  and  the  most  effectual  and  proper  means  of  affording  such 
weommodation ;  and  the  commissioners  were  created  a  body  corporate, 
by  the  name  and  style  of  <'  His  Majesty  s  Commissiotiers  for  building  new 
Ckurekes,*'  with  a  power  to  the  Crown  to  supply  vacancies  occasioned  by 
k  death,  resignation,  or  otherwise,  of  the  commissioners :  and  by  stat.  7 
&8Geo.  4.  C.72.  s.  1.  and  stat.  1  Vict.  c.75.  ss.  1  k  2.,  the  term  of  the  Term  of  com- 
Munissionen'  appointment  was  extended  to  July  20.  1848. 


of  commi»- 
sionera. 


missionere* 
appointment. 


1  List  op  the  principal  Statutes  relating  to  the  Building     List  of  thx 


OF  Churches. 


FRINCIFAL 
SlATUTXa   mi- 


•n  .        .        ,  .       .  1         1       .1  ..  .  .  1        1,     .ij        ""ATIKO   TO   TH«^ 

Tie  principal  statutes  relating  to  the  building,  and  promoting  the  build-  Builoiko  or 
■fi  of  additional  churches  are  stat.  58  Geo.  3.  c.  45.,  stat.  59  Geo.  3.  c.  1 34.,  Chu»ch«s. 
rtit  3  Geo.  4.  c.  72.,  stat.  5  Geo.  4.  c.  103.,  stat.  7  &  8  Geo.  4.  c.  72.,  stat.  1 
kSGul.  4.  c.  38.,  stat.  2  Gul.  4.  c.  61.,  stat.7  Gul.  4.  and  1  Vict,  c.75.,  stat 
1*2  Vict  c  106^  stat  1  &  2  Vict  c.  107.,  stat  2  &  3  Vict  c.  49.,  stat  3  Ac 
I  Vict  c- 60.,  stat  6  &  7  Vict.  c.  37.,  stat  7  &  8  Vict  c.  56.,  and  stat  8  & 
^Victc  70.(1) 


I  GrAKTS    and   LoAKS    for    BuiLDlVG    AND    PROMOTING    THE    HuiLD-  GtLAnfi  AMD 

ING   OF    ADDITIONAL    ChURCHES    AND    ClIAPELS.  Loakh  for 

Building  xvd 

,-  ...  1  r»OMOTIKGTH« 

Inder  stat.  58  Geo.  3.  c.  45.  s.  13.  the  commissioners  can  make  grants  Bdildino  of 

fer  building,  or  cause  to  be  built,   churches  or  chapels  in  parishes  or  ADmnoMAL 

tttn-parochial  places  in   ^hich  there  is  a  population   of    not   less  than  chafkls. 

WX)  persons,  and  in  which  there  is  not  accommodation  in  the  churches  or  sut.  5RGeo.3. 

slttpels  therein  for  more  than  one-fourth  part  of  such  population  to  attend  «-  ^S-  ^  13. 

Wne  service  according  to  the  rites  of  the  unite  d  Church  of  England  and  may™  make"*" 

[fdud,  or  in  which  there  shall  be  1000  persons  resident  more  than  four  grants  and  loans 

•fci  from  any  such  church  or  chapel,  and  in  which  the  parishioners  and  ^"^  l»u»l<ling 

1  /»!.-«  churches  in 

Utbitaiits  thereof  are  unable  to  bear  any  part  of  the  charge  of  such  parishmofnot 

(n  rUe  Stephens'  Ecclesiastical   Statutes,  1107,  1152.   1191.  1293,  lf)79,  1446,  1808, 
ISC,  1885,  1927,  1972,  2202,  2232. 
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GilANTfl    AMD 

LoAKft  roa 
BiT|Lni>c  Avn 
Paomutikctiik 

BniLDIVG    OF 
At»DtTl07<Al. 
CuUILCHeS    AKD 

lew  than  4000 
populiitton,  in 
wliich  there  is 
not  accommo- 
d«tion  for 
more  than  one- 
fuunh  of  the 
population, 
or  J 11  which 
1000  persons 
reside  moic 
than  four  mites 
from  atiy 
church. 

Stat  58  Geo.  3. 
C  45.  ft.  1 4, 

A  certain  pro- 
portion of  thv 
ttapcnsc  being 
rained  by  rnte, 
or  ftub^cription^ 
the  commb' 
aionen  may 
adirance  the 
real. 

Sut.  5S  Gto.  3. 
e.  45*  ».  15. 
The  riil<»  of 
selection. 


Stat.  58  Geo.  3. 
c  45.  *.60, 
Pn>vi«>  when 
application  U 
made  to  build 
by  chtir«h 
rates. 


building  in  addition  to  the  t-harge  tlterein-after  mentioned  (});  vid  ilio 
niuke  grants  or  loans  to  assist  in  building  such  cUurehes  and  duptii 
in  Buch  other  parishes  or  places  as  may  contain  a  like  pepttUkinOt  ttd 
may  equally  require  further  accoramodatioD  for  divine  serrice,  but  ii 
wliich  the  eomuui^ioneris  may  dceni  the  parishioners  and  ioliabitisl^ 
thereof  capable  of  beariug  a  part  of  the  expense  of  erecting  such  elittrte 
and  ebapeb,  or  of  repaying  the  <ame  by  instalments  if  advanctd  bjr  njr 
of  loati. 

Under  star,  58  Geo.  3.  c*  45.  s.  14,  the  com  missii oners,  upon  any  ptruW 
extra-parochial  place  offering  to  conti-ibute  or  raise  by  rates  or  sabrtcriiHiofl, 
or  by  rates  aided  by  .subscription,  such  proportion  of  the  expense  of  h^M- 
ing  any  church  or  chapel  required  in  the  parish  or  place  as  ahall  iate 
been  fixed,  or  shall  be  deemed  by  the  commissianen»  a  proper  propoflioi» 
can  grant  to  the  parish  or  place  the  remaining  sum  necessary  to  build  foi^ 
churcli  or  chapel^  and  advance  and  lend  to  the  parish  or  place  any  fM 
of  the  proportion  proposed  to  be  raised  by  rates. 

According  to  8tat.  58  Geo.  3.  c.  45.  s.  15*  the  com  mis  si  oners,  in  the  I 
tion  of  parishes  and  extra- parochial  places  for  making  theirdistributioQ%l 
have  regard  to  the  amount  of  population  in  such  parishes  and  pboelii 
also  to  the  disproportion  betneen  the  number  of  inhabitants  aud  the  \ 
accommodation  for  attendance  upon  divine  service  according  to  the  nto 
of  the  united  Church  of  England  and  Ireland  as  by  law  e^^tablisbedi I 
in  giving  preference  among  f^uch  parishes  and  places,  must  have  reginl^ 
the  proportion  of  the  expense  of  affording  the  accommodatioD  rcquif 
which  shall  be  offered  to  be  contributed  or  raided  in  aid  of  the  pur] 
of  the  act  towards  the  building  churches  or  chapels  in  such 
parishes  or  places,  aud  to  the  pecuniary  ability  of  their  inhabitants;  j 
in  giving  preference  as  between  parishes  and  extra^parochial 
not  offering  to  contribute  any  proportion  of  the  expenses,  must  hate  J 
gard  to  the  order  of  priority  in  which  parishes  atid  extra-parochial  | 
under  similar  circumstances  as  to  population^  and  disproportion  beti 
luch  population  and  the  acconmiodation  afforded  by  iJie  cburchci 
chapels  therein,  shall  have  provided,  and  given  notice  to  the  eonuuia 
of  having  provided,  sites  for  the  intended  churches. 

No  application  and  offer  to  build  or  to  enlarge  any  church  or  i 
either  wholly  or  in  part,  by  means  of  any  rates  upon  any  pansbt  Gi%  1 
stat.  58  Geo.  S.  c.  45.  s.  60,,  be  made^  unless  the  major  part  of  tbt  I 
habitants  and  occupiers  assessed  to  tlie  relief  of  the  poor  in   rttiij  1 
semblcd    consent   thereto,  or   where   any   parish    is    under   the 
management  of  any  select  vestry  or  other  s^elect  body,  then  witli  (i)  ' 
consent  of  not  less  than  four  fifths  of  such  select  vestry,  by  whatevff  I 
tlie  same  may  be  called,  f*uch  consent  to  be  certified  to  some  justice  of! 
peace  acting  for  the  division  in  which  such  parish  or  extra- pairocliial 
shall  be  situated,  by  one  or  more  of  the  overseers  of  the  poor  of  the  j 
or  place  in  respect  of  which  the  application  shall  be  made  ;  or  can*  l^^l 


(I)  1 1  is  not  easy  lo  dtiscover,  on  a  p<*r- 
UNil  of  the  Act,  the  charjje  here  referred  to, 
hut  it  i«  conjectured  to  be  the  charge  of 
providing  a  tite  for  tlic  new  cJiurch  or 
diapelin  pur»uaDoeofth««ubsequent  provi- 


sions of  the  Act-    n<lr  pMi^  SCM*  tiL I 

PuACKAStr,  AMt>  ComvrTAlfcCS  09  f 

i'J)  Tnl%  *•  with  *"  t«  tb«  void  of  iif 
but  is  ohriouaJy  t  mbtakc  fur  *i 
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9  Geo.  3.  c.  134.  s.  24.,  be  made  in  any  case  in  which  one  third  part  or  more  Ge^kto  and 

1  nJae  (such  value  to  be  ascertained  by  an  average  of  the  rate  for  the  relief  Buil»ino  and 

f  the  poor  for  the  preceding  three  years)  of  the  proprietors  of  messuages,  PaoMOTiKcxHE 
iiMk  and  tenements  within  such  parish,  whether  for  estates  of  freehold  or      "»">«»*'o  »' 

'  *^  ADDITIONAL 

opjkold,  or  by  virtue  of  leases  for  terms  of  years  absolute,  whereof  not   Ciicrchib  an» 
m  than  fifteen  years  shall  be  unexpired,  or  determinable  upon  a  life  or   CHApgLa. 
ivei,  shall  dissent  therefrom,  such  dissent  to  be  entered  in  the  book  con-   stat.  59  Gea  s. 
liniDg  the  proceedings  of  the  vestr}',  and  to  be  signified  within  two  months  ^'  ^^^-  ■•  2®- 
tfter  the  passing  of  the  resolution. 

By  BUt  58  Geo.  3.  c  45.  s.  61.  the  churchwardens  of  the  parish  or  extras   Sut  58  Geo.  3. 
pinehial  place  in  which  any  such  church  or  chapel  shall  be  built,  upon  any  ^'^^'  JjJ^*, 
nch  applicatiou  of  the  parishioners  or  inhabitants  of  an  extra-parochial  may  make  rate» 
pUee»  are  empowered  and  required  to  make  rates  for  raising  the  portion  »"bject  to  the 
itited  in  the  application  to  be  provided  by  means  of  rates,  if  the  church  or      ^ 
ehapel  is  proposed  to  be  built  partly  by  subscription  and  partly  by  rates, 
or  for  raising  the  sum  necessary  for  the  building  of  the  church  or  chapel,  if 
the  whole  expense  is  proposed  to  be  defrayed  by  rates ;  or  to  borrow  any 
nch  sum  upon  the  credit  of  any  such  rates ;  and  in  every  such  case  to 
nke  rates  for  the  payment  of  the  interest  of  any  monies  advanced  for 
huhfing  the  church  or  chapel  upon  the  credit  of  the  rate ;  and  for  providing 
afaodof  not  less  than  the  amount  of  the  interest  upon  the  sum  advanced 
ftrthe  repayment  of  the  principal  thereof,  or  for  repaying  such  principal 
ii  nch  manner  and  at  such  times  and  in  such  proportions  as  shall  be  agreed 
•pOD  with  the  persons  advancing  any  such  money. 

Bjftat.  58  Geo.  3.  c.  45.  s.  62.  the  commissioners  are  empowered  to  build,    Stat.  58  Geo.  s. 
orctose  tobe  built,  churches  or  chapels,  under  the  provisions  of  the  act,   commissioners 
ipoB  such  plans  as  they  shall  deem  most  expedient  for  affording  proper  may  select  plans 
accommodation  for  the  largest  number  of  persons  at  the  least  expense;  and  for *>"»lding- 
nch  part  of  every  such  church  or  chapel  as  the  commissioners,  with  the 
coaKDt  of  the  bishop  of  the  diocese,  signified  under  his  hand  and  seal,  shall 
ifirect,  arranged  in  pews^  is  to  be  disposed  of  and  let  under  the  provisions 
of  the  act ;  and  the  part  not  so  arranged  is  to  remain  and  l>e  assigned  for 
free  vats,  to    be  used  by   the   parishioners  or   inhabitants  without  any 
fajmeut  whatever. 

Undfr  Stat.  59  Geo.  3.  c.  134.  s.  4.  the  commissioners  can  allow  and  make   Str.t.  59  Gea  s. 
gnatifor  defraying  the  whole  of  the  charges  and  expenses  of  building  any  ^'^^'^'  '•.^• 
chwches  or  chapels,  under  the  provisions  of  stat.  58  Geo.  3.  c.  45.,  or  this  thecommistion- 
aec,  in  all  cases  in  which  they  shall  see  fit,  either  on  account  of  the  inability  ^^  ^^y  ^Hov 
«f  the  inhabitants  to  boar  any  part  of  the  charge  of  such  building,  or  from  eipcn.w.  ^ 
aar  other  cause  which  shall  in  the  judgment  and  discretion  of  the  com- 
viMiODen  be  sufficient. 

Under  stat.  59  Geo.  3.  c.  134.  s.  5.  the  commissioners  can  make  grants  or  Stat.  59  Geo.3. 
fcwi,  or  grants  and  loans  to  any  townships,  hamlets,  vills,  chapelries,  or  ^  134.  s.  5. 
*^  divisions  of  parishes  which  may  from  their  population  require  further   may  make 
^eoommodation  for   divine  service  according  to  the   rites  of   the   unitt'd   grants  to  divi- 
Oarch  of  England  and    Ireland,  although  the   population  of  any  such   JjshJj/'ajt'iftheT 
^lYiMoo  may  not  amount  to   four   thousand,  and  although   in  the  whole   wire  distinct 
Wth  there  may  be  accommodation  for  more  than  one  fourth  part  of  the  P"'""'*'*^''*' 
■ihabitaDti. 

Under  ftat  59  Geo.  3.  c.  1 34.  s.  7.»  where  the  ccmmissioncrs  determine  that  Stat.  59  Geo.  3. 

c.  ]:J4.  8.  7. 
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GiAKT«  Ann  any  a<lclitional  church  or  chapel  shall  he  erected  in  any  pAmh  areili^ 
BuiLr»i!«o  AMD  p«'<'*>chial  place,  they  can  rerjuire  sites  to  be  provided,  in  manoer  tSffUnl 
PftoMOTiKG  Till  by  Stat.  58  Geo.  3.  c.  45*t  and  grant  or  lend  money  for  purebftsiDg  litd^ 
BuiLDiMo  or  j^jj^  ^'^^  erecting,  or  can  themselves  erect  or  build  under  the  prorMoai 
of  Stat.  58  Geo.  J?,  c.  45.  or  thia  act,  any  building  for  the  criebntioo  of 
divine  service  according  to  the  ritos  of  the  united  Church  of  Eagluii iftd 
Ireland,  without  previously  determining  whether  the  parish  or  place  ilull 
be  divided  Into  neparate  atid  distinct  parishes  or  districts  for  ecclesiiKktl 
Sjihout"pr^'*'  purposes,  under  the  provisions  of  stat.  58  Geo.  3.  c.  4-5.,  or  whether  anj  lori 
vious  dt terrain  building  iihali^  after  its  cousecration,  be  deemed  a  church  or  chapci,  or 
whether  it  shall  be  appropriated  to  the  accommodation  of  the  paruli  d 
large,  or  to  any  particular  district  or  division,  or  divisions  tliereof ;  and  bj 
^taU  58  Geo.  3.  c.  45.  s.  21.,  where  the  commissioners  are  of  opiDtOQ  tint 
it  is  not  expedient  to  divide  any  populous  parish  or  extra-parochiil  jilioc 
into  complete,  *?eparate,  and  dis^tinct  parishes,  or  to  make  any  division  iflla 
eccWiastical  districts,  they  may  build  or  aid  the  building  of  any  tdditlM 
cliapeU  in  any  such  parishes  or  extra-parochial  places*  to  be  semA  \ 
curates  to  be  rejspectively  nominated  and  appointed  by  the  refipectifel 
cumbents  of  tiie  churches  of  the  respective  parishes  or  places^  and  1 
by  the  bishop  of  the  dioce^^e;  such  curates  to  be  paid  such  salaries  j 
be  assigned  by  ihe  commissioners. 

Under  stat*  3  Geo.  4,  c.  72»  s,  5.  the  commissioners  can  lend  and  idvi 
to  any  parish   or  place  any  such  sum  as  it  may  appear  re<]ni»ite 
pedient  to  lend  and  advance^  for  building  any  additional  cburcb  or  i 
or  rebuilding,  or  in  aid  of  the  building  or  rebuilding  of  any  church  ore 
or   fiir  or  towards  completing  the  building  or  rebuilding  of  any 
or  chapel  already  commenced  or  in  part  built  or  rebuilt,  or  for  the  pay 
or  part  payment  of  any  expenses  or  sums  due  or  to  become  due  upon  i 
coittract  for  any  such  building  or  rebuilding,  or  for  the  completioD  of  i 
such  building  or  rebuikliiig,  or  for  enlarging  or  in  aid  of  the  enh 
improving  of  any  church  or  chapel  in  any  parish  or  place^  or  for  the  pur 
or  in  aid  of  the  purchasing  of  any  land  or  ground  for  any  site  for  any  < 
or  chapel,  or  church  or  chapel  yard,  or  cemetery,  or  enlargiog  any  i 
church  or  chapel,  yard,  or  cemetery,  for  any  such  period  or  term  i 
commisjsioners  shall  think  fit,  upon  payment  for  any  such  loan  or  adf 
of  annual  interest,  not  exceeding  five  pounds  per  centum  per  annum  \ 
without  any  interest,  if  under  special   circumstances   they    shall  think  1 
expedient  and  fit,  either  for  any  part  or  for  the  whole  of  the  term  or  \ 
for  which  such  loan  or  advance sliall  be  made;  such  loans  and  adv 
to   be   repaid  at   such  times  and  in  such  manner  and  by  such 
as  shall  be  settled  by  the  commissioners,  and  to  be  charged  and  < 
upon  the  clmrcli  rates  of  the  parishes  or  places,  or  upon  ratc^  to  ba  WM 
the  purpose* 

Under  stat.  3  Geo.  4.  c,72,s.33,  the  commissioners  can  make  any 
in   relation  to,  nr  confirm  any  grant  thtretofore  made  for,  any  chofck  ( 
chapel,  in    relation  to  which  any  trusts   have  been  created   by  any  act! 
parliament^  or  any  deed  or  instrument  of  consecration,  whidi  may  lao 
all  respects  concur  with  the  provisions  of  staL  58  Geo.  S.  c.  45*  and  i 
Geo.  3.  c.  154,,  or  this  act;  and  declare  at  the  time  of  making  or  eoaSn 
any  such  grant  ihat  any  such  trusts  shall  notwitlistanding  rejuaia  i 
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M  ID  full  force:  but  the  commissioners  must,  in  any  such  case,  enter  Grants  and 
their  proceediogs  the  special  grounds  upon  which  every  such  grant  has  Jj^^""  'o* 
tn  made  and  confirmed.  Promotxno  th« 

Building  of 
additional 

ChuRCHXS  AND 

Chapxls. 


4.  Rbbuildino  and  Enlarging  Churches  and  Chapels.  Ruuildivo 

AND    EnLABO- 

iNo  Churchh 
Lender  Stat  58  Geo.  3.  c.  45.  s.59.  the  churchwardens  of  any  parish,  with  and  Chapels. 
i  consent  of  the  vestry  or  select  vestry,  or  persons  possessing  the  powers  Stat.  58  Geo.  s. 
TettrjCl),  and  with  the  consent  of  the  bishop  and  incumbent,  can   ^hurchwar- 
nrair  and  raise,  upon  the  credit  of  the  rates  of  the  parish,  the  sum  or  dens,  with  con- 
ns of  money  necessary  for  defraying  the  expense  or  any  part  of  the  *®"*  bo^***"^^' 
MUM  of  enlarging  or  otherwise  extending  the  accommodation  in  the  then  money  for  en- 
sting  churches  or  chapels  of  the  parish,  and  make  rates  for  paying  largin^ 
!  interest   of  the  sum   or  sums  so  to  be  borrowed  and  raised,  and  for  ehapels. 
mding  a  fund  of  not  less  than  the  amount  of  the  interest  upon  the  sum 
riDced  for  the  repayment  of  the  principal,  or  for  repaying  the  principal 
Riich  manner  and  at  such  times  and  in  such  proportions  as  shall  be  agreed 
DO  with  the  persons  advancing  any  such  money ;  but  one-half  of  the  ad- 
ional  accommodation  obtained  by  any  such  expenditure  must  be  allotted 
uiinclosed  or  free  seats. 

Under  stat.  59  Geo.  3.  c.  I3i.  s.  25.  the  inhabitants   of  any  parish  as-  Stat.59  Geo.3. 
■Wed  and  present  at  any  vestry,  or  the  major  part  of  the  inhabitants  so  ^  >S4.  s.  25. 
cmbled   and    present  at  any   such   vestry,  of  which  notice  shall  have  exceed  one 
so  given  upon  two  successive  Sunday*  preceding  the  meeting  of  such  shilling  in  the 
try,  or  two  third  parts  of  such  of  tiie  persons  exercising  the  powers  q,^"  y^^*"  ""^ 
Testry  in  such  parish  as  shall  be  assembled  at  any  meeting  of  which  due  five  shillings 
ice  shall  have  been  given  according  to  the  mode  of  giving  notices  for  '"  ^®  whole. 

*  istembling  of  such  persons,  can  order  and  direct  the  making  and 
ling  of  any  rate,  not  exceeding  the  amount  of  one  shilling  in  the  pound 
any  one  year,  or  the  amount  of  five  shillings  in  the  pound  in  the  whole. 
Ml  the  annual  value  of  the  property  in  the  parish,  for  the  purpose  of 
ilding  or  enlarging  any  church  or  churches,  or  chapel  or  chapels,  either 
oily  or  in  part,  by  means  of  rates  ;  but  no  greater  or  larger  rate  can 

ordered  or  directed  to  be  made  or  raised  in  relation  to  any  appli- 
MMi  or  offer  to  build  or  to  enlarge  any  church  or  chapel,  either  wholly 
in  part,  by  means  of  rates,  if  such  })roportion  of  dissents  as  is  in  the 

•  ipecified  (2)  is  signified  in  writing  in  manner  directed  by  the  act : 
»y  racb  rate  to  be  made,  raised,  levied,  collected,  received,  and  ac- 
ntedfor  in  like  manner,  and  with  all  such  powers,  authorities,  provisoes. 


I)  /.  «.,  by  the  general  rule  of  law,  the  But  I  think,  that  in   all    caM>s  where  the 

nt  of  Che  majority.    **  If  the  legislature  legislature  has  not  expressly  so  provided. 

fhC,  that  a  gnmUT  number  than  the  the  general  rule  of  law  ought  to  prevail.** 

nj  of  those  eonstituting  the  vestry-  Per    Bayley,  J.,  with  the  concurrence  of 

•hoald  in  any  particular  case  attend,  Ix)rd  Tenterden,  in  Blaeket  v.  Biiznrd,  9  B. 

ouigfat   Iwve   so   provided    in  express  &  C.  851. 

%,  m  they  hftTe   in   one   insUnce,  by  (2) /.e.,  one  third  or  more  in  value.    Vide 

X  Goo.  S.  e.  45.  a.  60.  \ante,  298.].  s.  24.  ante,  299. 
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IlEBriLnxKc  and  regulations  and  under  and  subject  to  such  penalties  and  forfeitare^ 
Cm/RniEs  AMD  *'*®  '"  ^^^^^  applicable  to  the  making,  raising,  levying,  and  Gollecting  ^ 
CuATKL*.  church  rate  in  any  parish. 

Stat  50  Geo,  3        Under  stat.  59  Goo.  3.  c.  134.  s.  40.,  when  any  parish  shall  be  desirous 
c.  134.  11.40.       extending  and  incieasing  the  accommodation  in  the  parish  church,  tLod 
How  money       ^ijj^jj  ^^  found  necessary  or  expedient  to  that  end  to  take  down  the  existJi^ 
rowed  and         church,  and  to  rebuild  it  on  the  same  or  a  more  convenient  site,  the 
rates  levied  for  churchwardens  can,  with  the  consent  of  the  vestr)-  or  persons  possetaiig 
and  rebuilding    ^'^^  powers  of  vestry,  and  of  the  ordinary,  patron,  incumbent,  and  lajr 
parish  churches,  impropriator,  if  any  such  there  be,  take  down  such  existing  church,  and 
rebuild  it  upon  the  same  or  a  new  site;  and  can  borrow  and  raise, opoo 
the  credit  of  the  church  rates,  or  any  rates  made  under  stat.  58  Geo.  Si 
c.  45.  or  this  act,  the  money  necessary  for  defraying  the  expense  or  inj 
part  of  the  expense  of  the  taking  down  and  rebuilding  of  such  church,  aod 
make  rates  for  paying  the  interest  of  the  sum  or  sums  so  to  be  borrowed  aod 
raised,  and  for  providing  a  fund  of  not  less  than  the  amount  of  the  interest 
of  the  sum  advanced  for  the  repayment  of  the  principal,  or  for  repaying  the 
principal  in  such  manner,  and  at  such  times,  and  in  such  proportions  ts 
shall  be  agreed  upon  with  the  persons  advancing  any  such  money ;  but  no 
church  can  be  so  taken  down  and  rebuilt  by  means  of  any  rates  upon  any 
parish  if  such  proportion  of  dissents  as  is  in  the  act  specified  in  relttionto 
any  application  to  build  or  to  enlarge  any  church  or  chapel,  either  vhoDy 
or  in  part,  by  means  of  rates,  is  signi6ed  in  writing  in   manner  directed 
by  th(^  act  (1)  :  —  such  church,  when  consecrated,  to  be  to  all  intents  and 
purposes  the  parish  church  of   such  parish  for  the  celebration  of  divine 
offices,  and  the   solemnisation    of  marriages,  according  to  the  rites  and 
certmonics  of  the    Church  of  England :  but  one  half  of  the  additiooal 
accommodation  obtained  by  the  n^building  such  church  must  be  set  apart 
for  free  and  o])en  sittings ;  and  all  persons  enjoying  any  pews  or  sittiogi 
within  such  church  so  to  bo  taken  down,  in  virtue  of  any  faculty  or  prescrip- 
tion, are  to  have  a  ]iow  or  pews,  sitting  or  sittings,  as  near  as  may  beia 
the  same  situation,  and  of  like  dimensions,  allotted  and  set  apart  forthea 
in  such  new  church  :    and  all  tombstones,  monuments,  and  monumental  iw 
scriptions  in  such  church  so  to  be  taken  down  are  to  be  carefully  preserred 
by  the  churchwardons^  and  when  the  church  is  rebuilt  on   the  same  or  s 
more  convenient  site,  to  be  set  up  by  the  churchwardens  at  the  chaife 
of  the  parish  in  such  new  church,  as  near  as  circumstances  will  admit,  in 
the  situations  from  whence  they   were  removed  in  the  church  so  to  be 
taken  down. 
Stat.  3  Geo.  4.         Under  stat.  3  Geo.  4.  c.  72.  s.  8.,  where  any  parish  or  place  shall  not  hate 
c.  7*J.  s.  8.  |^pj.jj  or  be  able  to  procure  any  land  or  ground  for  the  building  or  rebuildiV  ' 

may*uke  Und  of  any  church  or  chapel,  or  enlarging  of  any  existing  church  or  chapel,* . 
from  disabled  for  the  making  of  any  yard  to  any  church  or  chapel,  or  for  any  cemetayi  ^ 
or  unwilhng  ^^^  ^^^^  enlarging  any  yard  to  any  church  or  chapel,  or  any  cemeteiji 
bv  reason  of  th(;  inability  of  any  person  or  persons,  body  or  bodi* 
interested  in  such  land  or  ground  or  any  part  thereof,  to  convey  or  Dab 
a  good  title  to  it,  freed  and  discharged  from  all  incumbrances,  or  by  naMi 
tliat  any  such  person  or  persons,  or  body  or  bodies,  shall  be  unwilling  to  ticrf 

(1)  Jldes.  24.  ante,  C99. 


tie  thereof,  or  cannot  agree  for  such  sale  and  purchase,  the  commis- 

can  take  such  laud  or  ground  for  anj'  such  purpose  as  aforesaid, 

for  any  »ueh  pzirkh  or  place ;  and  c^n  use,  apply,  and  put  in  force  all  such 

©f  iht  powers  and  aulhorilies  of  statutes  58  Geo.  3,  c,  45.  an*l  59  Geo.  3, 

c  134^  or  this  act  respectively,  as  may  be  necessary  for  the  assessing,  ascer- 

Uiniog,  and  paying  the  value,  and  taking  and  giving  possession  of  any  such 

U&d  or  ground  ;  and  all  the  powers  and  authorities  in  those  statutes  and  this 

let  oootaincd,  in  relation  to  the  as.scssing  or  ascertaining  and  to  the  paying 

rfthe  sums  assessed  as  the  value  of,  and  to  the  taking  and  giving  possession 

of  titfs  for  churches  to  be  built  under  statutes  58  and  59  Geo.  3*  and  this  act, 

atend  aod  apply  to  the  assessing  and  ascertaining,  and  to  the  paying  of  the 

im  assrasrd  sls  the  value,  and  to  the  taking  and  giving  of  possession  of 

I  land  or  ground. 


HcDUlLDlNa 
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5.  Repair  of  Churches  and  Chai^els. 


By  ttat  5S  Geo*  3.  c.  4-5.  s.  70.  the  repairs  of  all  district  churches  or 
tiiapeU  must  be  made  by  the  districts  to  which  tbey  respectively  belong,  by 
Ma  to  be  rabed  within  the  district^  in  like  manner  as  in  case  of  repairs 
if  ehtirche^  by  parii*he^  ;  and  th*?  repairs  of  ail  chapels  not  made  dis^trict 
elturclie^  must  be  made  by  the  parish  in  or  for  wliich  the  chapi  Is  are  built; 
i  by  Stat.  5H  Geo.  3.  c.  45.  §.71.  every  such  district  remains  nevertheless 
ct  for  twenty  years,  fron  the  day  upon  which  the  district  church 
Fthapei  ia  coiiscciated,  to  the  repair  of  the  original  parish  church;  and 
tnd  after  the  expiration  of  t*uch  twenty  years  the  parish  church 
be  repaired  by  the  district  of  the  parish  left  as  belonging  to  it  after 
t  other  diviiiions  of  district^*  are  made. 
[Udder  ^tat,  59  Geo.  3.  c.  l?jh  s.  IV.  the  churchwardens  of  any  parish,  with 
tcon»cut  of  the  vestry,  or  persons  posses>ing  the  powers  of  vestry,  atid 
[the  bishop  and  incumbent,  can  borrow  and  raise,  upon  the  credit  of  the 
,  rate»T  or  of  any  rates  made  under  stat  58  Geo.  3.  c,  45.  or  this  act, 
Uttoney  necessary  for  defraying  the  expense  of  repairing  any  churches 
[thapels;  and  can,  in  any  case  in  which  such  money  shall  have  been 
tjwcd,  raise  by  rate  a  sum  suflicient  from  time  to  time  to  pay  the  in- 
*t  of  the  money  so  borrowed,  and  not  less  tlian  ten  per  cent,  of  the 
Bcipal  sum  borrowed,  out  of  the  produce  of  such  rates,  until  the  whole 
lie  money  so  borrowed  is  repaid. 

'  staL  3  Geo,  4.  c.  72.  s.  20,  all  chapels  acquired  and  appropriated,  or 
tor  enlarged  and  improved  under  the  Church  Building  Acts  or  under 
[Joeal  acts,  in  cases  in  which  no  provi^ision  is  made  relating  thereto  in 
I  loeal  act»»  in  aid  of  the  churches  of  the  parishes  or  places  in  which 
are  situated  (whether  any  districts  of  any  such  parishes  shall  iiave 
it^ed  or  not  to  such  chapels  as  belonging  thereto  for  ecclesiastical 
i)i  must  be  repaired  by  the  respective  parishes  or  places  at  large  to 
•uch  chapels  belong,  and  rates  must  be  raised,  levied,  and  coUected 
ir  lltai  purpoM!  in  like  manner  in  every  respect  as  for  the  repair  of  the 
iunheB  of  such  parishes  and  places. 


RcFAiu  or 
Cm n CUES  and 
Chafelh. 

SUL58Geo.  3 
C.45,  S.70. 
Ut'paira  of 
district 

churches  to  be 
made  by  rate^ 

Stat,  58  Geo.  3. 
C.'15,  S.71, 
Districts  re- 
main hable  for 
repjiirs  of 
mot  tier  church 
for  twenty 
years, 

Stat  59  Geo,  3. 
c.  134,  8.14. 
Church- 
wardeiH  maj 
borrow  money 
for  the  repair 
of  churchea. 


StBt3Gea4. 

c.  7 'J.  s.  20. 
Ch Opels  to  be 
repaired  by 
parishioners* 
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|«FAift  or 


ait  3  Geo.  4. 

Jb,  72.  *.*Jl* 
I  Camni  isstonera 
firijiy  exonerate 
I  »ny  new  sub- 
f  division. 


Under  &tnt. 3 Geo,  ^.cTS^s.  21.theeonimissionors  can, where  ain  in  ;  i  ,i  ^f 
a  paris^li  made  or  to  be  made  under  tlie  Church  Building  Acts  i*  tk^am  a,,  i 
and  any  church  or  chapet  h  built  or  acquired  and  appropriated  for  tin  i  i 
the  new  division,  by  any  instrument  under  their  seal»  declare  that  aU  iiaLiSi^ 
to  any  repairs  of  the  church  or  chapel  of  the  division  from  whieli  the  nrw 
divisiun  is  made  j^hall  eea^e  from  the  period  specified  in  #uch  in^trwinfiit ; 
and  thereupon,  from  and  after  such  periodt  the  new  divii»ion  will  be  liable 
only  to  the  repairs  of  the  new  church  or  cbapeL  and  to  the  rep«in,  fof 
whatever  period  shall  remain  of  the  twenty  years  under  8tat>  58  Geo*  1 
c.  45.f  of  the  church  of  tbe  original  parish. 


UKrAiii  Fund. 


6L  Rrpair  Fun0. 


'Stat.  3& 4 Vict. 

.  60.  5.  1 5, 
irBent  charge  for 
|I«pairs. 


Understat*3&4  Vict.c*60,s,15.,  forthepurposeof  afund  directed  or  tut! 
rised  to  be  secured  for  the  repairs  of  a  church  or  chapel  built  and  endowtd^fl 
to  be  built  and  endowedi  under  statutes  1  &-  2  Gnhi.  c.  S8*  and  \  St  2  Vi< 
c.  lOT-r  or  one  of  them,  a  perpetual  rent-charge,  equal  in  value  to  the  i 
fund  directed  or  authorised  by  those  acts,  or  either  of  them,  to  be  t 
for  such  purpose,  may  be  made  on  lands  or  other  hereditameoti ;  ind 
incumbent  of  such  church  or  chapel  can,  so  soon  as  it  has  been  eoa 
and  a  particular  district  assigned  thereto  under  stat-  1  &  2  Gwl-  4.  c  3 
accept,  take,  and  hold  any  such   rent-charge  upon   the  trunt*  and  ftr  1 
intents  ami  purposoi   fur  which   it  lias  been  or  hereafter  may  be  gitfB  { 
granted,  by  the  prrson  or  persons  providing  it^  in  like  manner  ms  layi 
repair  fund  may  be  taken  or  held  by  any  private  trustee  or  tnuteM;  i 
the  trustee  or  trustees  of  any  such  repair  fund  can  asnign  and  trao^feri 
rent-charge  to  such  incumbent  and  his  successors  to  be  held  uid  ipp 
by  him  or  them,  or  to  allow  it  to  be  so  applied,  upon  the  «ain« 
intenls,  and  purposes  as  it  previously  to  such  assignment  and  tnnffer  ^ 
held  by  such  trustee  or  trustees. 


fGuhirtt  Ptrn- 

(  CMAiC,    Avn 

1  CoimtYAXCE  OF 

liSim. 

liUt.  58  Geo.  3. 

|«.45.  i^ni. 
I  Commibtoners 
I  mmj  lecrpt 
\  site*  fur 
1  churches. 


?•   Grantj  Purchase,  and  Conveyance  of  Situ* 

Under  stat.  SS  Geo.  3.  c.  45.  s.  33.  the  commissioners  can  accept  afid  I 

any  buihling  or  buildings  fit  to  be  used  for  or  to  be  converted  iolo 
tional   churches  or  ehapeb,   and  also  any  lands,  tenementA^  and 
ments  proper  for  sites  of  additional  churches  or  chapeU  (not  ezc 
quantity  in  any  one  jdace  what  may  be  suflRcrent  for  building  a  cbttrefa  I 
chapel,  providing  a  churchyard,  and  making  a  proper  and  sufEcteot 
or  approach  thereto),  from  any  persons  willing  to  give  the  aaait ;  and  ( 
such  t»ite,  when   conveyed  to  tbe  commissioners,  and  tbe  eburcb 
thereupon,  and  notice  thereof  given  to  the  bishop  of  the  dtoc^e,  I 
for  ever  thereafter  devoted  to  ecclesiastical  purposes  only,  ia  order  ihill 
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Dtecnted  by  the  bishop  to  public  worship  according  to  the  rites  ^^^^f  P»^»- 

ed  Church  of  England  and  Ireland  as  by  law  established.  (1)  ConviVanck 

8  &  9  Vict  c.  70.  s.  24.  no  future  conveyance  to  the  commis-  or  Sites. 

pursuance  of  the  Church  Building  Acts,  or  any  of  them,  nor  any  stat.8&9Vict. 

jroment  thereby  directed  to  be  made  with  their  privity  or  assent,  c.  70.  s.  24. 

id  and  effectual  unless  and  until  their  assent  is  testified  by  their  Awentofthe 
IB.       »     ,  t  n  1  1    .        /r.       1  commissioners 

affixed  thereto ;  but  after  such  seal  is  afnxed  to  such  instru-  to  any  convey- 

initniment  will  take  effect  as  from  the  making  thereof;  and  no  *°*^®»  *5^-  ***  ^ 

rument  to  which  such   seal  is   so   directed   to  be  affixed,  and  their  Lai  &c. 
rected  to  be  registered  in  the  registry  of  any  diocese,  can  be 
m1  unless  and  until  such  seal  is  so  affixed. 

Geo.  3.  c.  45.  s.  34.  empowers  the  Commissioners  of  Woods  and  Stat  58  Geo.  S. 

th  the  consent  of  the  Lord  High  Treasurer,  or  the  Commissioners  *^-  ^^*  ^  ^^' 

asury,  or  any  three  or  more  of  them,  in  writing,  and  the  Crown,  of'woodsTnd* 

nt  signed  by  the  Chancellor  of  the  duchy  of  Lancaster,  and  the  Forests,  or  any 

omwall,  by  any  grant  signed  by  the  Chancellor  of  the  duchy  of  ^^^  Vo^iHc,  or 

lod  every  body  politic,  corporate,  or  collegiate,  and  corporation  aggregate  or 

or  sole,  to  grant  any  building  or  buildings,  or  any  site  or  sites  ^^*^»  ™*y  8^*"' 
lilding  of  any  churches  or  chapels,  with  or  without  cemeteries 
d  any  house  or  appurtenances  and  garden  for  the  residence  of 
d  person  who  may  serve  the  church  or  chapel. 

58  Geo.  3.  c.  45.  s.  35.  all  parishes  and  extra-parochial  places  Stat.  58  Geo.  s. 

y  the  commissioners,  are  to  furnish  sites   for  such  additional  ^^^\*'^*  , 
'        -         ,  -  ,     .  -  ,        Parishes  and 

>r  chapels  as  the  commissioners   may   deem   necessary  to   be  extra- parochial 

as  soon  as  the  commissioners  shall  have  fixed  upon  any  parish,  pIaccs  to  fur- 
irochial  place,  as  being  one  in  which  it  is  necessary  that  a  church 
hould  be  built,  they  are  to  give  notice  to  the  churchwardens,  by 
^h  notice  to  be  left  at  their  respective  places  of  abode,  of  tiieir 
>  build,  or  cause  to  be  built,  such  church  or  chapel,  and  of  the 
round  which  will  be  required  for  the  site  thereof,  and  making  a 
*ss  and  approach  thereto,  and  of  the  part  of  the  parish  or  extra- 
lace  within  which  the  same  are  required  to  be  provided  ;  and  the 
ilens  must,  within  fourteen  days,  call  a  meeting  of  the  vestry  or 
y,or  the  persons  possessing  the  powers  of  vestr}',  for  the  purpose  of 
measures  necessary  for  providing  such  site  and  approach ;  and 
'\»h  or  extra-parochial  place  cannot  provide  them  without  pur- 
irestry  or  select  vestry,  or  the  persons  possessing  the  powers  of 
it  forthwith  proceed  to  treat  for  a  site  and  approach,  according  to 
but  not  concluding  any  bargain  for  them  without  the  approbation 
nmissioners:    and  under  stat.  58  Geo.  3.  c.  45.  s.  36.  all  bodies  Stat.  58  Geo.  3. 


c.  45.  S.36. 


8  Geo.  3.  c.  45.  s.  33.  enables  chapel)  to  become  and  be  the  house  and 

oners  to  accept  and  take  from  glebe  belonging  to  the  church  or  chapel, 

illing  to  give   the  same,  any  and  vest  in  the  incumbent  as  such  :  and  by 

I,  and  appurtenances,  not  ex-  stat.    1  &  2  Vict.  c.  107.   s.  9.  the  powers 

net  in  the  whole,  for  the  rest-  of  stat.  5H  Geo.  3.  c.  45.,  enabling  the  bodies 

•piritual   perse  n  serving  the  politic  and  persons  therein   mentioned   to 

pel,  or  any  land  not  exceeding  convey,  and  the  commissioners  to  take  land 

lercs  in  quantity,  for  erecting  for   the  sites  of  churches  and  chapels,  are 

id  appurtenances  and  making  extended  to  the  transfer,  by  sate  or  exchange 

and  such  house,  garden,  and  only,  of  land,  not  exceeding  five  acres,  fur 

I,  or  land,  is  (immediately  upon  a  site  for  a  house  of  residence  of  any  incum« 

ooMcnition  of  the  church  or  bent. 
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G^IAVT,   Puft- 
(-'OSVKYANCE 

OP  Sites. 

Bodies  politic, 
&c.,  may  sell 
and  convey 
bites. 


Slat.  r>f^  Geo.  3. 

c.  4j.  s.  ys. 

Cunipensntion 
for«  and  con- 
veyance of, 
common  and 
waste  ground. 


Stat.  5^^  Geo.  3. 
C.45.  s.  39. 
l}(Miics  politic, 
&c.,  may  re- 
ceive value  of 
site^. 


If  partiest  can- 
not uiirci',  price 
to  be  fixed  by 
a  jury. 


Stat.  58  Geo.  3. 
c  45.  R.  5'2. 
Commissioners 
may  procure 
sites. 


politic,  corporate,  or  collegiate,  corporatioDs  aggregate  or  sole,  tenants  forli^ 
or  in  tail,  husbands,  guardians,  trustees,  and  feoffees  in  trust,  committer 
executors,  and  administrators,  and  all  other  persons  and  trustees  whosoev^ 
not  only  for  or  on  behalf  of  themselves,  their  heirs  and  successors,  but  a^ 
for  and  on  behalf  of  their  cestuique  trusts,  whether  infants,  issue  unborn, 
natics,  idiots,  femes  covert,  or  other  person  or  persons,  and  all  femes  co^^ 
seised,  possessed,  or   interested   in  their  own  right,  and  all  other  per^^ 
whosoever,  seised,  possessed,  or  interested  in  any  lands,  grounds,  or  hetv. 
ditanients,  set   out  and   ascertained  for  any  such  site,  can  contract  for, 
s('ll,  and  convey,  or,  if  copyhold,  enfranchise  the  same  unto  the  conmui- 
sion(rs(l);  and,  by  stat.  58  Geo.  3.  c-45.  s.  38.,  where  part  of  any  common 
or  waste  grounds  has  to  be  taken  for  the  purposes  of  this  act,  the  conv^- 
ance  thereof  by  the  lord  or  lady  of  the  manor  will  be  sufficient  to  vest 
the  fee  simple  and   inheritance    thereof  as    fully   and    effectually  as  if 
every   person   having    right    of  common  upon  such  common  or  waste 
grounds  had  joined  in  and  executed  such  conveyance ;  and  the  compeB- 
sation  to  be  paid  for  any  right  of  common  upon  any  such  commons  or 
waste  grounds,  is  to  be  paid  to  the  churchwardens  of  the  respective  parishei 
w herein  such  commons  or  waste  grounds  shall  lie,  and  be  by  such  charcb* 
wardens  received  and  applied  for  such  general  or  public  purposes  witlun 
such  parishes  respectively  as  a  vestry  of  every  such  parish,  to  be  coDvened 
by  the  churchwardens  for  that  purpose,  shall  direct,  except  as  is  in  the  ad 
otherwise  provided. 

Under  stat.  58  Geo.  3.  c.  45.  s.  39.  all  bodies  politic,  corporate,  or  ooDe- 
giate,  trustees  and  other  persons  thereby  capacitated  to  sell  and  coDvey 
or  enfranchise,  and  all  owners  and  occupiers  may  accept  and  receive  ntii- 
faction  for  the  value  of  their  lands,  tenements,  and  hereditaments, or intereiti; 
and  from  and  immediately  after  the  making  and  executing  of  the  sale  aad 
conveyance,  or  any  contract  or  contracts  for  them,  the  commissioneiii  or 
per.son  or  persons  purchasing,  under  the  provisions  and  for  the  purpoitf 
of  the  act,  may  enter  upon,  and  from  thenceforth  for  ever  have,  take,  aid 
use  the  lands,  tenements,  and  hereditaments  for  those  purposes;  and  if 
th(^  parties  interested  in  the  lands,  tenements,  or  hereditaments  cannot 
or  do  not  agree  as  to  the  amount  or  value  of  the  satisfaction,  it  is  to  be 
ascertained  and  settled  by  a  jurj' :  and  by  stat.  58  Geo.  3.  c  46.8. 4(Xf  if 
parties  are  dissatisfied,  or  refuse,  or  are  unable  to  treat,  the  matter  is  to  bi 
decided  by  a  jury.  (2) 

Under  stat.  58  Geo.  3.  c.  45.  s.  52.,  where  any  parish  or  extra-fkaroeUal 
l)hiee  can,  or  desires  to,  build  any  church  or  cha|3el,  or  enlarge  any  ezii^ 
ing  church  or  ciiapel,  and  defray  the  expense  without  any  aid  from  the  < 


(1 )  For  forms  of  conveyance  to  the  com- 
missioners, vide  stat.  53  Geo.  3.  c.  45.  s.  37., 
stat.  3  Geo.  4.  c.  7U.  (which  relates  to 
chapels  of  ease),  s.  i?.  ;  and  stat.  I  &  2 
Vict.  c.  107.  s.  (j'..  which  relates  to  sites  for 
churches  and  churchyards  under  stat.  1  &2 
Gui.  4.  c   3P.  only. 

(2)  Stat.  58  Geo.  3.  c.  '15.  s.  4 J.  imposes 
a  penalty  on  nny  sheriff  refusing;  to  sum- 
mon a  jury,  and  on  witnesses  refusing  lo 
attend. 

For  power  to  take  possession  on  payment 


or    tender  of  purchase  iDonies,  vtfi  i^t 
58  Geo.  3.  c.  45   s.  43. 

For  application  of  purchase  mamHi  ^: 
stat.  58  Geo.  3.  c.  45.  ss.  44, 45, 46, 47, «» 
&  stat.  8  &  9  Vict  c.  70.  sa.  Id,  Sa  &fl- 

For  payment  by  the  commiauoiien  rf|ij) 
expenses  of  purchases  from  incapieitt' 
parties,  vide  stat.  58  Geo.  S.  C  45.  s.  49. 

For  conveyance  by  mortgagees,  vUt  iHi  j 
58  Geo.  3.  c.  45.  a.  50. 

For  resale  by  commissionen  of  laadii^ 
wanted,  vide  stat.  ^8  Gea  3.  e.  45.  li  SU 
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■Mionersy  and  canoot  procure  a  fit  and  proper  site  for  such  new  church  Geant,  Pur- 
or  chapel,  or  for  the   enlarging  of  such  existing  church  or  chapel,  by  ^****»  *^° 
Rttoo  of  anj  person  or  persons,  body  or  bodies,  interested  in  such  site,  or  of  Sitks. 
iDj  part  thereof,  being  unable  to  convey  or  make  a  good  title  to  it,  freed  and 
diicharged  from  all  incumbrances^  or  unwilling  to  treat  for  its  sale,  or  un- 
lUe  to  agree  for  such  sale  and  purchase,  the  commissioners  can,   upon 
application,  procure  such  site ;  and  the  expense  of  procuring  it  is  to  be 
chirgeable  and  charged  upon  the  parish  or  extra-parochial  place  making 
dM  application,  in  like  manner  as  in  cases  of  money  advanced  for  sites  under 
Aetct 

StiL  58  Geo.  S.  e.45.  s.53.  precluded  the  commissioners  from  taking  6ut58Gco.3. 
uj  private  dwelling-house  or  offices,  or  garden,  orchard,  yard,  park,  pleasure  ^'^^'  *•  ^^' 
gnmnd,  paddock  or  planted  walk,  or  avenue  appurtenant  thereto,  without  owners, 
tbe  consent  of  the  owners  and  occupiers. 

Under  atat  58  Geo.  3.  c.  45.  8.54.  the   commissioners   can    advance  Stat  58  Geo.  s. 

■oteyto  any  parish  or  extra-parochial  place  to  purchase  any  site  or  sites,  ^'*^-  ^r'^f' 
••*   '     ,  ^  ,,  ,,         *  ,        o  .1  .1  I  .       Commissioners 

If  iroD  the  amount  of  the  sum  or  the  state  of  the  parish  or  place  as  to  its  mav  advance 

population,  parochial  rates,  and  other  circumstances,  it  appear  to  the  com-  money  to 

■iwonerB  to  be  proper  to  make  such  advance ;  and  the  commissioners  are  purch^^sites. 

in  every  snch  case  to  assign  periods  for  the  repayment  of  all  monies  so 

■dvuced,  by  instalments,  within  ten  years. 

Under  stat.  58  Geo.  3.  c.  45.  s.  55.y  if  no  site  be  provided  in  uny  parish  or  stat.  58  Geo.  3. 

otn-parochial  place,  and  duly  notified  to  the  commissioners,  within  six  <^-  '^^'  *•  55. 

after  notice  given  by  them  that  a  site  would  be  required  in  such  does"not^ro- 

i  or  place,  the  commissioners  can  purchase  a  site,  and  charge  the  ex-  cure  a  site, 


pcofe  of  such  purchase  upon  the  rates  raised  or  to  be  raised  under  the  commissioncra 

pnvisions  of  this  act,  in  the  parish  or  place,  giving  notice  of  the  amount,  charge  the  ex- 

■d  of  the  periods  within  which  the  repavment,  by  instalments,  will  be  pcnses  upon 

MM.:.^  "  *^®  parish. 

By  stat.  58  Geo.  3.  c.  45.  s.  56,  the  church  rates  of  the  parish  are  to  be  Stat.  58  Geo.  3: 
ktecnrity  for  the  repayment  of  all  money  expended  by  the  parish  in  pro-  Tohe^Mout 
Wng  any  site  or  sites,  or  advanced  by  the  commissioners  to  any  parish  of  church  rates. 
■der  the  provisions  of  the  act,  or  paid  by  the  commissioners  in  cases  of 
iglect  ID  providing  sites ;  and  all  such  sums  of  money  so  expendetl  or  ad- 
iaced  nnder  the  provisions  of  the  act,  in  carrying  into  execution  the 
trpoies  thereof  in  any  parish,  are  to  be  chargeable  and  charged  upon  such 
tet;  and  the  churchwardens  must,  in  every  such  ease,  make  proper  and 
■eient  rates  for  repaying  such  expenses  and  advances,  within  the  periods 
at  the  times  specified  by  the  commissioners  under  the  authority  of  the 

Coder  stat.  58  Geo.  3.  c.  45.  s.  58.  the  churchwardens  of  any  parish,  or  Stat  58  Geo.  3. 
nons  appointed  in  any  extra-parochial  place,  with  the  consent  in   any  ^- ^•^-  *•  ■^**- 
ish  of  the  vestry  or  select  vestry,  or  persons  possessing  the  powers  of  ,nav  l>e  bor- 
Irj,  and  with  the  consent  in  any  extra-parochial  place  of  the  majority  rowed  in 
the  persons  who  would   be  entitled  to  vote  in  vestry  if  the  same  had  extra*!*lrochial 
■  a  parish  assembled  at  any  meeting  called  for  that  purpose,  with  notice  places. 
m  in  the  church  or  chapel  of  the  extra-parochial  place,  or  in  the  church 
d^pel  nearest  adjoining  thereto,  can  borrow  any  money  upon  the  credit 

)  Far  the  mode  in  which  rates  may  be  raited   in   eitra -parochial   places  for  sites, 
asL  58  Geo.  3.  c.  45.  s.  57. 


^OH 


CHURCH  BUU.DING  STATUTEa 


CJ«AiE«  AND 

Co9iVKV,utcrB 

9W  SflXft. 


SUt.59Gco.3, 

may  gr«jit 
tnnney  fcir  iitet 
without  requir- 
ing repaiymenL 


Stat.  59  Geo.  3» 
c.  l:H.  *.23. 
Churchwardens 
i'lnpoweri'd  to 
Jpfy  rates. 


StaL  3  Geo,  4. 
c,  72,  t.  L 
Oronanee  and 
other  public 
dvparttnents 
anil  corpora* 
ttons  ntuy  give 
lauflst  Ac  c.  for 
sites. 


But  3  Geo.  4. 
C*72L  t.3. 
^tc*  forcn- 

larginit  or 
rcbuihling 
churchct  or 
chapela, 
whether  con- 
tiguout  to  old 
•it«  ar  nuL 


i 


of  the  rates  of  tlie  parisli  or  extra-parochial  place  so  to  be  mad 
said ;  and  must,  where  such  money  shall  have  been  borrowed,  rmtie  by  nk 
a  sum  suli!icicnt,  from  time  to  time,  to  pay  the  interest  of  the  money  fo  ki^ 
rowed,  and  one  twentieth  part  of  the  principal,  out  of  the  produee  ofiadk 
rates,  until  tlie  whole  of  the  money  so  borrowed  be  repaid. 

Under  stat,59Geo,  3,  c.  I  iJ4.  8.2'2,  tlie  commissioner*  can,  w  here  they  diM 
it  expedient,  grant  money  for  or  towards  the  purchase  of  sites,  or  IrratH 
the  purchase  of  sites,  for  the  budding  of  churches  or  chapeK  with  or  without 
cemeteries,  and  without  requiring  or  demanding   repayment  or  security 
the  repayment  of  the  money  granted  or  expended  in  the  purchase,  frwa* 
parishes  or  divisions  of  parishes  for  which  such  ^ites  shall  be  so  pro?] 
and    they  can    purchase    or  grant  money    for  purchasing  cemeteries* 
within  the   bounds   of  the  parish  for  which    they  shall  be  profit 
for  enlarging  cemeteries,  or  providing  additional  cemeteries,  withiii 
parish  respectively  ;  all  which  cemeterieii,  if  not  within  the  bounds  of 
parish,  wiilj  alVr  consecration,  be  deemed  part  of  the  parish,  for  the 
which  ihcy  shall  have  been  purchased  or  provided* 

Under  stat  59  Geo.  5.  c»  154.  8.25.  any  churchwarden^  or  chifd* 
warden  of  any  parish,  or  division  of  any  parish,  or  of  any  consolidatfil  or 
district  chapelry,  in  which  any  rates  ghall  be  made  under  stat  58  G«ft 
c.  45.  or  this  act,  can  demand,  receive,  sue  for,  levy,  and  reGO?cl|j 
such  rates,  by  all  such  ways  and  means  as  any  church  rates  may  be 
manded,  sued  for,  leviedi  and  recovered,  as  fully  and  effectually  as  if  il 
powers  authorities,  provisions,  penalties,  and  forfeitures  relating  to 
manding,  suing  for,  levying,  and  recovering  of  any  church  rates,  or  f 
refusal  to  pay  any  like  rates,  were  specially  enacted  for  the  purpose. 

Stat,  3  Geo.  4.  c.  72.  s.  L  empowers  the  master  general  and  principal 
cers  of  the  ordnance,  the  comptroller  of  the  barrack  department,  aad 
principal   officers  of  any  other  public  department,  having  or  holdingi 
uiessuage^j  or  buildings,  or  any  land?*,  ground:*,  tenements,  or  lieradil 
for  and  on  behalf  of  the  Crown,  for  the  public  use  of  such  depaitOMOt 
bodies  politic,  corporate  and  collegiate,  corporations  aggregate  or  sole, 
trustees,  guardians, commissioner*, and  other  persons  having  the  cootroJ,' 
or  nmnagement  of  any  hospital,  schools^  charitable  foundationiv  or  otl^r 
lie  institutions,  to  give,  grant,  and  convey  any  messtSages,  baildiiig^ 
grounds,  tenements,  or  hereditaments  respectively;  and  if  they  be  ciof ] 
at  the  time  of  the  gift,  grant,  or  conveyance,  in  any  case  in  which  IM 
is  wilting  to  enfranchise  the  same ;  to  be  used  as  sites  for  churcheii 
pels,  or  for  enlarging  sites  of  churches  or  chapels,  or  for  church  or 
yards,  or  cemeteries;  or  for  enlarging  :?ites  for  church  or  cUmpel  jaiM 
cemeteries ;  or  for  parsonages  dt  residences  for  ecclesiastirjd  penoMS 
all  such  gifts  and  grants  may  be  made  and  given  without  any  valuable 
si  deration  whatever. 

StaL  3  Geo.  4.  c«7^.  a.  3.  empowers  the  commissionert  tioder  §\ 
58  Geo.  3.  c.  45*  and  59  Geo.  3.  c.  134.,  and  this  act,  to  procure  and 
or  require  parishes,  chapel ries,  townships,  and  places  to  provide  and 
by  all  or  any  of  the  ways  and  means  specified  in  those  statutes^  ore 
them,  or  this  act,  in  relation  to  sites  for  additional  churches,  or  for 
or  chapel  yards  or  cemeteries,  or  to  accept  and  receive  as  gifts  and 
under  and  for  the  purposes  of  those  statutes  and  this  act,  and  to  lak* 
of  to  themselves,  or  direct  grants  to  be  made  to  any  other  pen 
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hf  tbem  for  that  purpose,  any  land  or  ground,  or  additional  land  or  ground,    Grant,  Puk- 
ia  the  judgment  of  the  commissioners  required  for  the  enlarging  or  im-  ^okv**  ^"^ 
profing  of  any  church  or  chapel,  and  also  any  land  or  ground  required  or  or  Site*. 
eooTement  for  the  rebuilding  of  any  church  or  chapel,  whether  contiguous 
ornot  to  the  present  site  thereof.(l) 

Under  stat  3  Geo.  4-  c.  72.  s.  7.  the  commissioners,  and  also  any  parish  or   Stat  3  Geo.  4. 
phee  for  which  any  act  or  acts  of  parliament  shall  have  been  passed  in   cominissioners 
rebtioo  to  the  building  or  rebuilding  or  enlarging  of  any  church  or  chapel,  may  make 
or  the  enlarging  or  procuring  of  any  church  or  chapel  yard  or  cemetery,  can  P*"^*  o*-  loans, 
mkeiny  grants  or  loans,  or  give  or  grant  any  other  aid  or  assistance  in  pro-  powers  of  any 
nring  sites  for  churches  or  chapels,  or  land  or  ground  for  such  church  or  ^^cai  acts, 
cbapel  yards  or  cemetery,  or  any  addition  thereto,  and  use,  enforce,  and 
ipplj  all  the  powers,  authorities,   clauses,  regulations,  and  provisions   in 
itatates  58  Geo.  3.  c.45.  and  59  Geo.  3.  c  134.,  and  this  act  contained, 
for  carrying  into  execution  any  of  the  purposes  thereof. 

Bj  itat  3  Geo. 4.  c.72.  s.8.  the  commissioners  are  empowered  to  take  land   Sut.  n  Geo.  4. 
fcr  ntei  from  unwilling  or  incapacitated  parties.  *^'  '^^'  "•  8. 

By  ftat  3  Geo.  4.  c.  72.  s.  29.,  from  the  expiration  of  five  years  after  the   Stat.  3  Geo.  4. 
Imifer  or  conveyance  of  any  messuages,  lands,  grounds,  tenements,  or  ^it^^  ^'t 
kn^taments  to  the  commissioners,  or  to  any  person  or  persons,  for  the  use  not  to  be 
irf  iDy  parish  or  place,  as  a  site  for  any  church  or  chapel,  or  any  church  or  questioned 
cbpel  yard  or  cemetery,  although  no  church  or  chapel  shall  have  been,  ^^  years. 

Mm  the  expiration  of  the  five  years,  erected  or  built  and  consecrated 
ipon  tach  site,  they  are  to  become  and  be  and  remain  absolutely  vested  in 
k  commissioners,  or  the  person  or  persons  to  whom  they  were  conveyed 
t  the  purposes  of  statutes  58  Geo.  3.  c.  45.  and  59  Geo.  3.  c.  1 34.,  and  this 
t:  bat  by  stat  1  &  2Gu].  4.  c.  38.  (which  contains  a  similar  provision  as  Stat.  i&2Gu1. 
the  titles  to  sites  taken  under  that  act)  s.  17.,  any  person  to  whom  any  ^'  ^'^^'  ^^^' 
BSBoages,  lands,  grounds,  tenements,  or  hereditaments  shall  have  been 
DTeycd  for  the  purposes  of  that  act,  must,  within  two  months  after  any 
Igment  in  ejectment  shall  have  been  obtained  against  him  fur  such 
ssuageis  lands,  grounds,  tenements,  or  hereditament's,  tender  or  pay  to 
!  leafor  of  the  plaintiiTin  such  ejectment  his  costs  on  such  ejectment,  and 
rh  sum  of  money  as  a  jury  shall  find  to  have  been  the  value  of  the  nios- 
tgesi,  lands,  grounds,  tenements,  or  hereditaments. 

By  itat  3  Geo.  4.  c.  72.  s.  32.,  the  commissioners  may,  under  the  special   Stat.  3  Geo.  4. 
miDStances  of  any  parish  or  place  which  shall  not  be  within  any  of  the   pjf.er"f^' 
rrisioDS  of  the  Church  Building  Acts  or  that  act,  use,  exercise,  and  put  commissioners 
izecution  all  or  any  of  the  provisions  of  the  Church  Building  Acts  relating  extended. 
he  procuring  or  taking  of  any  land  or  ground  for  the  purpose  of  pro- 
ing  for  any  such  parish  or  place,  or  of  aiding  in  the  procuring  for  any 
h  parish  or  place  any  land  or  ground  for  any  of  the  purposes  of  those 
I ;  but  the  commissioners  must  in  every  such  case  enter  in  their  pro- 
dings  the  nature  of  the  special  grounds  and  circumstances  under  which 
f  shall  deem  it  expedient  so  to  act. 

)j  stat.  5  Geo.  4.  c.  103.  s.  14.,  from  and  after  the  completion  of  every    Stat.  5  Geo.  4. 
leh  or  chapel  built  or  purchased  under  the  provisions  of  that  act,  the   ^  l^^-  »•  !•*• 
t   ground,  and   site   whereon   the  same  is   built,    with    the   cemetery   j„  person  snc- 

)  For  the  repay mvnt  to  the  party  en-       time  of  any  lands,  &c.  being  taken  fur  sites, 
I  to  rcnow,  of  finvs  for  renewals  at  the      vide  stat.  3  Geo.  4.  c.  72.  s.  4. 
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Guhwtf  Fc»- 

CVlABtLi  AND 

Co  mrtY  A^irci 
or  Sitkft, 

clHetl  in  ■sen- 
tence of  con- 


nation  to  be 
Tested  in  the 
permjns  liiuld- 
ing  amt  en- 
dowing^ 


thereto  belon.^ttig,  if  any,  and  which  laiid,ground»  and  site  i»  to 

and  described  in  the  stuUfuce  of  consecration  of  the  church  < 

vested  in  such  person  or  per^^ns  and  their  guccessore  for  eTer«  bt  ftuk 

name  and  style  as  shall  be  specified  in  the  sentence  of  cooieefltion  o( 

the  church  or  ehapt^l;  such  peni^on  or  persons  in  every  fiuch  cape  10  biit 

perpetual  succession  in  the  name  and  style  specified  in  the  Miitciiee  of  di* 

gecration,  and  to  hold  the  landa^  grounds,  and  suites  so  vested  in  Uunit 

bodies  corporate  by  such  name  and  style,  without  incurring  or  being  lob- 

jected  to  any  of  the  pena!tie.s  or  forfeitures  of  the  Statute  of  Mortmain,  or 

of  any  olher  Islw  or  statute  %vhat50ever,  to  the  use,  intent,  and  purpoietJui 

every  such  church  or  chapel,  with  the  cemetery  to  the  same  if  «iiyiftball« 

when  consecrated,  be  for  ever  thereafter  set  apart  and  dedicated  to  AfaJ 

service  of  Almighty  God  vla  a  place  of  diviite   worship^  according  to  4^| 

liturgy  and  usages  of  the   united  Church  of  England  and  Ireland  as  by  li*   ' 

established,  and  be  subject  to  the  bishop  of  the  diocese  ajs  such. 

Stat.  1  &2 GuL       By  Stat  1  &  2  GuL 4.  c*  38,  s. 9.,  as  soon  as  conveniently  may  be  after lor 

4.  C.3B.  S.9.       church  or  chapel  has  been  builtn,  or  purchiosed,  and  endowed  under  tbf  pr»' 
At  soon  a*  .  ,  .»    ,  ,  i       •        .       *  »     i         i    «        ,  j-        t 

churches  or         visions  ot  that  act,  and   completely   (urnjsbed  and  fitted  up  for  Urn  ftP 

chapeUnre  funiiancc  of  divine  service,  and  the  other  conditions  of  the  act  1 

eottsecmted, the  performed,  and  the  cfiurch  or  chapel  has  been  consecrated,  the' 

light  of  nomi-     nominating  a  minister  thereto,  and  also  the  land,  ground^  and  site  wh^ 

it  is  built,  with  the  cemetery  thereto  belonging,  if  any,  which  landt 

and^ite  are  to  be  speciiied  and  described  in  the  sentence  of  ooi 

the  church  or  chapel»  are  for  ever  vested  in  the  person  or  perions 

or  purchasing  and  endowing  the  church  or  chapel,  his,  her,  or  tbeir 

and  assigns,  or  in  sucli  trustee  or  trustees,  or  eccle*.ia!?ticai  pemoo  or 

corporate,  as  are  in  the  act  mentioned,  by  such  name  and  style  as  »haJI  bf 

specified  in  the  sentence  of  consecration  of  the  church  or  chafiel;  an 

right  of  nomination  is  exercisable  without  recjuiring  the  consent  of  tbe 

or  incumbent  of  the  parish  or  district  in  which  such  chapel  i*  boilttaad 

withstanding  no  compensation  has  been  made  to  them  or  either  of  tbcfli» 

out  prejudice  however  to  the  fees  in  the  act  mentioned ;  and  sych 

nomination,  when  vested  in  more  than  two  persons,  is  in  all  caaes 

by  the  majority ;  the  person  or  persons    in  whom  the  right  of  j 

and  the  land,  ground*  and  site  are  so  vested,  in  every  such  ease  to  biia 

petual  .succci^sion  in  the  name  and  style  specified  in  the  sentefieeof 

cration,  and  to  hold  the  right  of  nomination,  and  also  the  laJic 

aitesso  vested  in  them^  as  boilies  corporate,  by  such  name  and  iAjlt$ 

incurring  or  bting  subjected  to  any  of  the  penalties  or  forfeitofca 

Statute  of  Mortmain,  or  of  any  other  law  or  statute  whatsoever,  to  t 

intentf  and  purpose  that  every  such  church  or  chapel,  with  the 

the  aame,  if  any,  shall,  when  consecrated,  be  for  ever  Uiereafti-r  act 

and  dedicated  to  the  f^crvlce  of  Almighty  God,  as  a  plac«  of  divine 

according  to  the  liturgy  and  usages  of  the  united  Church  of 

Ireland  as  by  law  established. 

By  Stat,  5  Geo.  K.  c.  lOS.  s.  J 9.  the  duclty  of  Cornwall  may  maLe 

By  Stat.  1  &  2  GuL  4.  c.  38.  s.  18,  the  jury  who  try  any  ejectHMfOt 

for  the  recovery  of  any   messuages,  lands,  grounds  tcDemema,  m 

ditamcnt^  conveyed  for  the  purposes  of  that  act,  or  if  JudgtoeQI  on 

inent  have  been  obtained  by  default,  or  for  not  confessing  loa^,  Cfltry J 


SUt  5  Geo.  4. 

fulOS.  «.  19* 
»|«t.lA2Gul. 
4,  c,15».  1.18. 
Jury  to  a»ccr* 
"  I  the  value 
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ter,  a  jury  under  a  writ  of  enquiry  (wliich  writ  of  inquiry  tlie  court  in    Grant,  Pur- 

ich  the  action  is  brought  is  empowered  to  issue),  are  to  ascertain  the   conveyakce 

ae  of  such  messuages,  lands,  grounds,  tenements,  or  Iiereditaments  at  the  of  Sites. 

e  when  they  were  conveyed;  and  the  value  so  found  is  to  be  endorsed 

the  postea,  or  returned  on  the  writ  of  inquiry. 

ftystat  8&9  Vict.  c.7a  s.  13.,  in  all  cases  the  freehold  of  the  site  of  Stat. 8& 9 Vict 

ffj  church  of  which  the  commissioners  may  have  accepted  or  shall  accept   j'low  the  frcc- 

ronveyance  under  the  Church  Building  Acts  or  any  of  them  (as  to  any  hold  ot  sites  for 

arch  DOt  yet  consecrated,  when  the  same  shall  be  consecrated),  is  to  cji""^^l»^'s  &<?•» 

It  in  the  incumbent  of  such  church ;  and  the  freehold  of  every  burial- 

Mod  of  which  the  commissioners  may  have  accepted  or  shall  accept  a 

Dverance  under  those  acts  or  any  of  them,  is,  after  the  same  shall  have 

en  consecrated^  to  vest  in  the  incumbent  of  the  church  to  which  nnch 

(rial-ground  shall  belong,  or  if  there  shall  be  no  such  incumbent,  then 

Mich  body  or  person  as  the  commissioners  may,  with  consent  of  the 

ihop  of  the  diocese,  in  such  special  case  direct,  until  there  shall  be  an  in- 

nbent,  and  from  and  after  that  time  then  in  such  incumbent,  for  the  use 

the  inhabitants  of  the  place  for  which  such  burial-ground  was  acquired ; 

d  the  freehold  of  any  house,  garden,  and  appurtenances,  and  land  for  the 

ndence  and  glebe  of  the  spiritual  person  serving  any  church  of  which 

t  commissioners  may  have  accepted   or  shall  hereafter  accept  a  con- 

yaoce  under  those  acts  or  any  of  them,  is  to  vest  in  the  incumbent  or 

Bifter  of  such  church. 


8.  Disposal  of  Land  not  wanted  for  Sites.  Disposal  or 

Land  not 

Jnder  stat  3  Geo.  4.  c.  72.  s.  34.,  where  any  grant  has  been  or  shall  be  SitiI*^"  *°* 

de  of  any  land  or  ground  for  any  of  the   purposes   of  the  Church  stat.  s  Geo.  4, 

Iding  Acts  as  a  gift,  or  without  any  pecuniary  consideration  being  paid  c/i2.  s.iu. 

iU  and  the  commissioners  determine  not  to  apply  it  to  any  of  those  ,„a>""xeha^^^^^^ 

poses^  they  can    exchange   it   for   any  other   land   or  ground    which  orrcconvey" 

r,  in  their  judgment,   be  more  eligible  for  the  purpose  for  which  it  *^"^''' 

given  ;  or  with  the  consent  of  the  grantor,  or  his  heirs  or  successors, 
ly  it  to  any  other  ecclesiastical  ])urposes,  either  as  glebe  or  otherwise, 
the  use  of  the  incumbent  of  the  parish  or  place,  or  for  any  charitable  or 
Kc  purpose  relating  to  the  parish  or  place. 


9.  Materials  for  Duildixc.  My.TKr.iALs 

>()u  DiMr.DiNi:. 
tat  59  Geo.  3.  c.  134-.  s.  'JO.  empowers  the  commissioners  of  woods  and   srat.  59  Geo.  3, 
Its,  with  the  consent  of  the  lord  high  treasurer,  nr  the  eoinniissioners  of  ^\  li3l.  s.l'(). 
reasury,  or  any  three  or  more  ot  them  in  \u'itnig,  and  tlie  Crown,  by  any  of  wootU  and 
t  signed  by  the  chancellor  of  the  iluchy  of  Lancastrr,  ami  t!i(»  Diikc  of  forests  may 
iwall,  by  any  grant  signed  by  the  chancellor  of  the  duchy  of  Cornujill,  grant  mnteriaU. 
bodies  politic,  c(»rpoiate,  or  eollfgiate,  and  corporations  a^i;re,i;ate  or 
to  give  and  prant  any  st(»ne,  slate,  or  timber,  or  other  materials  re- 
!ively,  from  any  quarries,  fon'sts,  or  wastes  belonging  to  fh«*  Crown  or 

X  4 


MATKfttAtJ 

rciR  Binutiyo. 


WUIK  AKD 

HOW  rajvATi: 

lKf}IViriL'AU» 
JiAT  BtTlLD 
CuURCIfflS 
AXD  ClIAfKLS. 

Stat.  5  Geo.  4, 
c,  lod.  5. 5. 
BUhop«  may 
consent  to  the 
buildiiifT  and 
purtfhismg  of 
additional 
chu relies  or 
chapck  by 
houKholder*. 


Stat.  5  Geo.  4. 
c,  103.  s.  6. 
Trustees 
fitoeted. 


Stat  5  Geo.  4. 
c,  10».  s.  9. 
Bi»hops  may 
consetU  to 
building,  &c. 
by  tulwcfibcrs 
jointly  with 
pariiihioncnk 


SUL  5  Geo.  4. 
t,\m.  a.  JO. 
Particular!  at 


the  Duke  of  Cornwal!  or  any  such  body  respectively,  for  or  to< 
buildiijg  of  any  clmrcbes  or  chapels  under  the  pruvi&ian*  of  thi?  Cfc( 
Building  Acts,  and  any  house  or  appurtenance*  and  garden  for  the  rt»iil«iw 
of  the  spiritual  person  who  may  serve  the  church  or  chajjeL 


10,  When  and  how  private  Ikdividuals  may  build  CirtJi 

AND    ClIAFELS, 


Under  stat  5  Geo.  4.  c.103.  a.5.j  whenever  any  twelve  or  more  wb- 

stantial  honseholders  of  any  parish,  townsliip,  or  extra-parochial  pUoe  ibftU 
certify  in  writing  to  the  bi,shop  of  the  diocese  within  which  it  is  9ituat€,  tkti 
there  is  not  accommodadoD  for  niore  than  one-fourth  of  tiie  iohabitasti 
thereof  for  the  attendance  upon  divine  j*ervice  according  in  the  ritei  c»f  til* 
Church  of  England,  and  that  they  or  some  of  them,  either  by  them*elvf«or 
with  the  assistance  of  other  persons  belonging  to  the  Church  of  EngJiaiw 
desirous  of  rai.^ing  by  private  subscription  the  sum  necessary  for  buildiiif  or 
purchasing  a  church  or  chapel^  or  any  building  or  buildings  to  be  aaciliftft 
church  or  chapel  for  the  performance  of  the  said  service,  and  Ui  pwdi 
out  of  pew  rents  of  ?iuch  church  or  chapel  a  competent  stipend  for  the  if** 
ritual  person  who  uiay  ofticiate  therein,  and  for  a  clerk  thereof,  and  fcf  ill 
other  expenses  incident  to  the  performance  of  divine  service,  and  fori 
taining  the  church  or  chapel,  and  the  bishop  shall  be  satisfied  of  the  I 
particulars  contained  in  such  application,  the  bishop  cau  signify  hh  < 
to  the  building  or  purchasing  ofi^uch  cluireh  or  chapel^  as  the  ciaeiBiJI 
according  to  such  plan,  and  upon  such  site  as  shall  be  submitted  to  I 
approved  by  him  for  that  purpo.^e. 

By  stat.  5  Geo,  4-  c.  103.  s.  6.  the  persons  proposing  to  build  or  | 
any  such  church  or  chapel,  or  any  tiuch  building,  and  their  assig&^t  > 
ively  subscribing  for  that  purpose  sunii*  of  not  les^  than  fifty  pooiHia  i 
are  to  elect  three  trustees  from  amongst  themselves  for  the 
and  general  regulations  of  the  temporal  aifairs  of  tlie  church  or  ehupA  ' 
for  the  nomination  to  the  bishop,  for  a  limited  period,  of  a  spiritual  | 
to  serve  the  same ;  and  hueh  trustees  arc  to  be  called  life  trottcx*  < 
church  or  chapel,  and  to  continue  such   trustees  so  long  as  any 
person  nominated  by  them  under  the  act  shall  serve  the  church  orck 

Under  stat.  5  Geo.  4.  c.  103.  s,  9.,  where  application  is  made  to  th*  I 
of   any    diocese    for    his  consent   to  the    building  or  purchasing  d  i 
cliurch  or  chapel,  or  building  to  be  used  as  a  church  or  chaptiiB 
parish,   chapel  ry,    township,  or  extra- parochial  place,    situjile  withio 
diocese,  for  the  pur|)ose  aforesaid,  by  any  person  or  pensooa 
the  Church   of  England,    who  may   be  willing   to  subscribe 
the  least  of   the  money  necessary  for  building   or   purchasitig  tht 
jointly  with  the  parishioners  of  ?uch  place,  who  may  be  willing  to  i 
remainder  of  the  money  by  rates,  or  to  raise  and  barroir  such 
the  credit  of  tfie  rates  of  such  phice,  and  the  bishop  shall  be  eatirffJ  rf| 
several  particulars  contained  in  such  application,  the  bishop  can  dcnifyl 
consent  thereunto. 

Stat,  5  Ceo.  4.  c.  103.  s.  10.  requires  every  application  under  the  i 
the  bishop  of  any  diocese  to  state  that  the  church  or  cha[jel  is  10  bt  i 


tormancc 

proportion 
I^VNLts  as  b  retiuir^i  by  tho  Cliurcli  Building  Acts  in  cases  in  which 
ekureliei  or  chapels  are  built  or  purchased  under  those  uct'^,  witli  any 
noney  advanced  by  the  commissioner*,  and  also  to  provide,  out  of  tlie  pew- 
Wit»  ins'iDg  from  the  remaining  part  of  the  seats,  a  competent  salary  for 
thefpiritual  person  who  may  ofRciate  therein,  and  for  all  other  expen$«es 
beideot  to  the  performance  of  tfic  service,  and  for  maintaining  tlie  church 
Of  ebapel ;  and  no  pew-rents  can  be  taken,  nor  any  service  performed  in 
Ae  eboreh  or  chapel,  whether  built  or  purchased  by  subscription  onj)*,  or 
jointly  by  subscription  and  by  rates,  before  it  has  been  duly  conse- 
cntrtl ;  and  a  duplicate  copy  of  the  application,  with  the  assent  of  the 
biibop  of  the  diocese  thereto,  must  be  deposited  in  the  church  or  chapel: 
iod  SL  11.  requires  the  persons  or  parishioners  making  f^uch  opplication 
ti  the  bishop*  in  every  case,  at  the  time  of  making  it,  to  give  notice  in 
fnHiig  thereof  to  the  patron  and  incumbent  of  the  church  of  the  parish, 
cbpflry,  township,  or  extra-parochial  place  in  which  it  is  proposed  to 
bvild  or  purchase  the  church  or  chapel,  in  order  to  atford  lo  such  patron 
tfhieimibent  the  opportunity  of  laying  before  the  bishop  any  statement  in 
•rixisg  relating  thereto ;  and  the  bishop  i>  not  to  signify  his  consent  to  the 
^p|4ieation  within  three   calendar  months  from   his  receiving  it,  together 

r  i  eertiBcate  of  the  giving  of  the  notice. 
'  tJoder  staU  5  Geo.  4-,   c.  103.  s*12,  the  life  trustee  or  trustees  of  any 
I  or  chapel  built  or  purchased   by  private  subscription  may  nominate 
fcftle  fim  two  turns,  or  any  number  of  turns  during  forty  years,  after  the 
ioo,  to  the  bishop  of  the  diocese,  for  his  approbation  and  license,  a 
ritual  per»OD  to  serve  the  same;  and" all  subsequent  nominations  are  to 
I  ia  the  incumbent  of  the  parish   or  extra-parochial  place  in  which  the 
«pph   or  chapel    is    built    or    purchased,    urdess  the  chapel   be  made  a 
:  charch,  when  such  subsequent  nomination  is  to  be  in  the  patron  of 
Itbttrch  of  the  original  parish ;  and  if  any  trustee  or  trustees,  patron  or 
nt  respectively,  neglect  to  make  such  nomination,  it  is  to  lapse,  as 
of  actual  benefices :  and  if  all  the  subscribers  entitled  to  elect 
die  before  such  nondnations  have  been  made,  or  such  forty  years 
kpaed  as  aforesaid,  the  nomination  is  to  be  made  by  the  incumbent 
Bg  sucb  period :  and  if  all  the  subscribers  die,  so  that  no  such  election 
trustee  can  be  made,  and  any  one  of  the  trustees  die  or  vacate,  the 
At  b  to  be  a  trustee,  to  use  and  exercise  all  powers  and  authorities 
I  bj  tbe  act  to  trustees* 

>  5  Geo.  4.  c  103.  s.  IS.,  where  any  church  or  chapel  is   built  or 

in  part  by  means  of  rates,  the  first  and  subsequent  nominations 

minister  are  to  be  in  the   incumbent  of  the  church  of  the  original 

except  the  church  or  chapel  be  made  a  district  church,  when  they 

►  Test  in  the  patron.  (1) 

Jmd^r  Stat.  1  ^SGuU*.  c.38,  s.2.  in  all  parishes  and  extra-parochial  places 

population,  according  to  the  then  last  parliamentary  returns,  amounts 

i  ihoosand  persons,  and  in  which   the  existing  churches  or  chapels  do 

( t)   St*t.  5  Geo.  4.  c  103.  %,   H.  vfsts  cliurches  or  chtpds  in  th«  pereotit  ^ecified 
I  tlie  MSCcnee  of  eonvecniiioiL. 


Wilt  It  AKD 

HOW    THIVATE 

IsiiivrnuAUir        j 

MAY  BUILD 
ChUACHBK  AKD 
CMAPKLik. 

to  s«rvtci', 
free  (>t>iit«, 
pt'W -rents, 
nod  coiisecra- 
tiun. 


Slat  5  Geo,  4. 
c.  im.  »,  IL 
Nutlet?  lo  ilie 
piitroii  and 
incuinheDt. 


Slat.  5  Geo.  4. 

Lift"  trnstocs 
to  [ion  I  ill  £11^  for 
ftrst  two  turns, 
or  forty  ytmrt. 


Sut,  5  Geo,  4, 
c.  103.  s.  ia» 
If  ehurc1ii*9  or 
clinpeh  are 
buili  io  pnrt  by 
rates  tlii^n  in-' 
cumlicnts  to 
nominate. 

Smt  I«t2Gul. 
4   CMS.  1,2. 
In  parldics 
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Whew  and  not  afTord  accommodation  for  more  than  one  third  of  the  inhabitants  for  thei 
Ihditiouau  attendance  upon  divine  service  according  to  the  rites  of  the  united  Charcl 
MAT  BDiLD  of  England  and  Ireland,  and  also  in  all  parishes  and  extra-parochial  place 
Churchks  and  in  which  three  hundred  persons,  whatever  may  be  the  amount  of  the  whoh 

population,  reside  upwards  of  two  miles  from  any  such  existing  church  oi 

where  the  chapel,  and  within  one  mile  of  the  site  upon  which  a  new  church  or  chmpe 

i^unts^to  ^  proposed  to  be  erected  under  the  act,  and  where  any  person  or  persons  be 
two  thoittand,  longing  to  the  Church  of  England  shall  declare  his,  her,  or  their  intenion  o1 
•°y  'h'^*  d  ^"*^^*"o  *  church  or  chapel,  or  of  purchasing  any  building  6t  in  all  respecti 
endow,  and  to  be  used  as  a  church  or  chapel,  for  the  performance  of  divine  service  ai 
hare  the  aforesaid,  or  where  a  church  or  chapel  has  already  been  built  on  the  faith  of 

patronage.  gtat  7  &  8  Geo.  4.  c.  72.  ( 1 ),  in  a  situation  witiiin  the  parish  or  place  adapted 

to  the  convenience  of  that  part  of  the  inhabitants  for  whom  such  additiona.^ 
accommodation   is  necessary,  and   where   such   person   or   persons  sbali 
declare  an   intention  of  providing  one  thousand  pounds  at  the  least  by 
way  of  endowment  for  such  church  or  chapel  (2),  to  be  secured  upon 
lands  or  money  in  the  funds,  in  addition  to  the  pew-rents  and  profits  arisiiig 
from  the  church  or  chapel,  if  any  such  rents  are  taken,  and  also  declare  btt^ 
her,  or  their  intention  of  providing  a  fund  for  the  repairs  of  the  church  or 
chapel,  in  manner  following,  namely,  one  sum,  equal  in  amount  to  five 
pounds  upon  every  one  hundred  pounds  of  the  original  cost  of  erecting 
and  fitting  up  or  of  purchasing  the  chapel  or  building,  to  be  secured  upon 
lands  or  money  in  the  funds,  and  also  a  further  sum  to  be  reserved  annuUj 
out  of  the  pew-rents  of  the  church  or  chapel,  after  the  rate  of  five  pooods 
for  every  one  hundred  pounds  of  the  before-mentioned  sum;  and  if  lock 
person  or  persons  further  declare  his,  her,  or  their  intention  of  setting  ipirt 
or  appropriating  one  third,  at  least,  of  the  sittings  in  the  church  or  chapel 
to  be  and  continue  for  ever  as  free  sittings  (3),  the  bishop  of  the  dioceie 
in  which  such  parish  or  extra-parochial  place  is  locally  situate  can  decUrei 
by  writing  under  his  hand  and  seal,  that  the  right  of  nominating  a  minister 
to  tiie  church  or  chapel,  when  built  or  purchased  and  endowed,  and  whet 
the  before-mentioned  conditions  shall  have  been  performed,  shall  for  eTer 
thereafter  be  in  the  person  or  persons  building  or  purchasing  and  endowing 
it,  his,  her,  or  their  heirs  and  assigns,  or  in  such  trustee  or  trustees,  being 
members  of  the  united  Church  of  England  and  Ireland,  as  he,  she,  or  thef 
shall  appoint,  and  in  such  future  trustee  of  trustees^  being  members  of  the 
united  Church   of  England   and   Ireland  as   shall  from  time  to  tune  be 
nominated  by  writing  under  the  hand  or  hands  of  the  trustees  or  tnutee 

( 1 )  Under  stat  7  &  8  Geo.  4.  c.  72.  s.  3.,  fhc,  or  thej  appointed,  and  notwilhsMfrf 
wlien  any  person  or  persons,  to  the  satisfaction  no  compensation  or  endowment  WM  ■■* 
of  the  commissioners,  endowed  any  chapel       to  or  for  the  benefit  of  the  minister  of  Aj 


huilt  hy  such  person  or  persoas  with  some  church  of  the  parish  :  but  this  i 

permanent  provision  in  land  or  monies  in  by  stat.  1  &  2  Gul.  4.  o.  38.  a.  1. 

the  funds  exclusively,  or  in  addition  to  the  (2)  By  stat.    1    &   2  Vict.   c.  107.  *  ^ 

pew-rents  or  other  profits  arising  from  the  an  endowment  of  40/.  per  annum  arising  c^ 

chapel,  such  endowment  l>eiiirr  settled  and  of  houjves,  lands,  tithes,  rem  eharfCfttflM* 

as-sii red  under  the  authority  and  direction  of  ments,    or    other    hereditaments*  vbetktf 

the  commissioners,  the  commis-sitmers  could  wholly  or  jointly,  is  coasidered  eqornki^ 

declare  that  the  right  of  nominating  a  mi-  to  1000/.  gross. 

nister  to  the  chapel  should  for  ever  there-  (3)    By  stat.    I    &  2   Vict.  c.  107.1.1* 

after  be  in  the  person  or  persons  building  the  question  of  free  seats  is  left  to  the  ^ 

and  endowing  it,  his,  her,  or  their  heirs  and  rcction  of  the  bishop  :  vide  pott,  315- 
assigns,  or  in  such  person  or  persons  as  he. 
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vthe  time  being  of  the  church  or  chapel,  or  the  major  part  of  them,  or   When  akd 

kosen  in  such  manner  as  may  in  the  first  instance  be  agreed  upon  by   ^^^  i-rivate 
_     .,_.  ,        .  ,        ,         ,  ,11  .  Individuals 

le  persons  building  and  endowing  the  church  or  chapel,  or  the  major  part   ^at  build 

f  tliem,  and  the  bishop  of  the  diocese,  in  writing  under  their  hands  and   Chuhches  and 

nls(l),  in  the  place  and  stead  of  any  one  or  more  who  shall  from  time  to  time   

je,  resign,  or  become  incapable  of  acting,  or  in  such  ecclesiastical  person 

r  body  corporate,  and  hb  or  their  successors,  as  the  persons  so  applying 

Ul  at  the  time  of  application  to  the  bishop  nominate  and  appoint ;  but  if 

fltbe  trustees  of  the  church  or  chapel  die  without  having  appointed  any 

itlier  trustee  or  trustees  as  their  successors,  then  the  incumbent  of  the 

ibireh  or  chapel,  with  consent  of  tlie  bishop  of  the  diocese,  may  appoint  a 

tqniiite  number  of  trustees  to  supply  the  vacancies :  but  the  patronage  of 

Bj  lach  church  or  chapel  is  not  at  any  time  to  be  vested  in  or  held  in 

nst  by  more  than  five  persons,  except  in  cases  of  descent  to  coparceners^ 

fbjthe  custom  of  gavelkind,  or  of  conveyance  by  will  or  deed  to  more 

in  five  children,  grandchildren,   nephews,  or  nieces  of  the  grantor  or 

lerifor;  and  no  church  or  chapel  built  for  the  accommodation  of  three 

kndred  persons  resident  upwards  of  two  miles  from  the  existing  parochial 

ilarefa  or  chapel  is  to  be  placed  nearer  than  two  miles  from  such  existing 

ikuth  or  chapel  (2) 

Under  stat  1  &2  Vict,  c  107.  ».  U  where  the  population  of  any  parish   Siat. l & 2  Vict. 

ratni-parochial  place,  according  to  the  then  last  parliamentary  returns.   The  provisions 

aoants  to  two  thousand  persons,  and  where  the  existing  church  or  churches,  in  the  above 

hpel  or  chapels,  situate  therein,  do  not  afford  accommodation  for  more   q**!*^  ^  *^Jl 

bo  one  third  of  the  inhabitants  for  their  attendance  upon  divine  service  s.  2.  explained* 

Deording  to  the  rites  of  the  united  Church  of  England  and  Ireland,  or  where 

itnj  parish  or  extra-parochial  place  three  hundred  persons,  whatever  may 

t  the  amount  of  the  whole  population,  reside  upwards  of  two  miles  from 

le  existing  church  or  chapel,  and  within  one  mile  of  the  site  upon  which  a 

ew  chapel  is  built  or  proposed  to  be  built  and  endowed  under  stat.  1  &  2 

iaL4.  c.38.,  or  this  act,  and  where   in  any  such  case  any  person  or  per- 

nm  belonging  to  the  Church  of  England  shall   have  built,  or  declare  his, 

er,  or  their  intention  of  building,  a  church  or  chapel,  or  shall  have  pur- 

baied  or  hereafter  purchase,  or  declare  his,  her,  or  their  intention  of  pur- 

huiDg,  any  building,  fit,  in  the  opinion  of  the  bishop  of  the  diocese,  to  be 

•edis  a  church  or  chapel  for  the  performance  of  divine  service  as  aforesaid, 

■eb  church,  chapel,  or  building  being  in  such  a  situation  within  the  parish 

r  extra-parochial  place  as  shall,  in  the  opinion  of  thcx  bishop  of  the  diocese, 

e  adapted  to  the  convenience  of  that  portion  of  the  inhabitants  for  whom 

Mb  additional   accommodation   is   required,  the  bishop  can  declare  by 

nitmg  under  his  hand  and  seal  that,  after  performance  of  the  conditions 

iitai.  1^2  Gul.4.  c. 38.,  in  such  cases  specified  (3),  the  right  of  nomi- 

Xting  a  minister  to  such  church  or  chapel,  when  so  built  or  purchased,  shall 

or  ever  thereafter  be  vested  in  the  person  or  persons  so  building  and  en- 

(I)  Sut  3  &  4  Vict.  c.  60.  s.  13.  makes  entitled  unlcs.5  his  Rubseiiption  amount  to 

W  mi(Jor  part  in  value  of  the  subscribers  at  least  .50/. 

*lhc  bvildin;;  and  endovinj;  of  the  church  (*J)  For  patronage  in  other  cases,  r(//e  stat. 

■ji  chapel,  in  every  case  entitled  to  make  1  &  2  Gul.  4.  c.  3R.  s.  5.,  pott,  318. 

^■greement  with  the  bishop  of  the  dio-  (3)  TiWe  ante,  314. 
■v;  but  no  such  subscriber  is  to  be  &o 
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llOWr   TKIVATB 

HAY  nuiLO 
Chviichu  akd 


Stat  1&2  Gut, 

4.  c3».  4.7. 
FersoruE  in- 
tending to 
build  and 
endow  must 
give  noticL>  to 
the  patron  and 
iocumbcut. 

If  the  pAtnxi 
idiaU  bind  him^ 
llfelfto  build  and 
endow,  Ue  ^hall 
be  preferred. 


l&SVlct, 
C,  f  07.  1.  2. 
CettJiin  notici'S 
majr  b«  «enrcd 
on  llw  patron 
•lone* 


Stat.  l&3GuL 
4.  c.  38.  *.  8. 
Preference 
giTen  to  the 
rnlariecment 
of  churches  in 
eertaln  CMiii 


dowing,  or  purchasing  and  endowing  it,  hh^  her,  or  their  heirs 

or  in  certain  trustees,  or  in  ntmie  ecc!ej*iastical  person  or  body  coi 

and   his  and  their  successors,  in  the  satne  statute  spectGed :  but  notluii 

in  thin  statute  alters  or  repeals  the  provisions  of  that  statute, 

any  church    or    chapel,   under    that   statute  intended    for    the 

dation  of  three  hundred  persons  rej^ident  upwards  of  two  miles  from  iJw 

existing  church  or  chapel,  being  built  nearer  than  two  mile^  fromiadia* 

isting  church  or  chapel :  and  it  is  hft  to  the  bishop  to  determine  vMkir 

one  third  part  of  the  sittings  shall  be  free,  or  be  let  at  such  low  reoti  li  k 

may  from  time  to  time  direct. 

By  Stat  I  &  2  GuL  k  c  38.  s.  ?.,  in  all  cases  whatsoeier  under  that  le^ 
any  pen«ou  or  persons  intending  to  build  or  purchase  and  endow  u^ 
church,  chapel,  or  building,  must,  in  the  f^rsl  place,  cause  to  be  serred  up« 
the  patron  or  patron.s  and  incumbent  of  the  parish  a  notice  in  writing  of  fvcft 
intention*  specifying  the  various  particulars  in  the  act  mentioned  (1)^ 
etating  the  number  of  persons  intended  to  be  accommodated  ia  such 
or  chapel,  and  the  amount  of  money  intended  to  be  laid  out  in  the  bi 
or  purchasing  thereof;  and  if  such  patron  or  patrons  shall,  withio  tvi 
calendar  months  after  being  served  with  such  notice^  bind  bioi,  her,  of 
themselves,  by  bond  or  other  sufficient  security,  to  the  comauMtaiuiv  ii 
such  cases  as  shall  come  before  them,  and  to  the  bishop  of  tbediocatll 
all  other  cases,  that  he,  she,  or  ihey  shall  within  two  yean*  therealter 
or  purchase,  and  completely  finish  and  endow,  an  additional  dim 
chapel  in  the  parish,  to  the  satisfaction  of  the  bishop ;  and  that  he% 
or  they  shall  also  comply  with  and  perform  all  and  lingular  the 
hereinbefore  mentioned  ;  then  such  patron  or  patrons  »hall  be  pi 
any  other  person  or  persons  so  intending  to  build  or  purchise  iud 
ditional  church  or  chapel*  No  declaration  of  the  right  of  nomitiatti 
mini.'iter  to  any  church  or  chapel  built  and  endowed  under  this  statatr  *»ii 
any  case  to  take  effect  until  such  church  or  chapel  has  been  duly  eowt* 
crated;  and  if  any  such  church  or  chapel  has  beeu  or  fhall  hereafter N 
built  or  endowed  by  subscription,  the  application  to  the  bishop  of 
missioners  of  the  major  part  in  value  of  tlie  subscribers  is  to  be 
the  appliealion  of  the  party  building  or  endowing  the  same;  and  el 
or  chapels  already  built  and  completed  on  the  faith  of  staL  7  h  $G\ 
c.  72.(2)  are  excepted  as  to  the  tsvo  months' notice^  such  notice 
already  been  given  to  the  board  of  commissioners  and  incumbeotf 
such  churches  or  chapels  u*^re  built 

U  nder  stat*  I  &  2  Vict  c.  107.  s.  2,,  where  notices  are  required  to  bt. 
or  served  upon  the  patron  and  incumbent^  a  notice  to  tbe  patroo  aloi 
be  sufficient  w  here,  when  the  notices  are  to  be  sent  or  served*  there  is 
cumbent  of  the  parish   in  which  the  church  or  chapel  is  butU  or 
to  be  built  and  endowed,  and  ivhcre  the  parish  has  remained  nitboot, 
incumbent  for  twelve  months. 

By  stAt  1  &  2  Gul  4.  c.  S8.  8,8„  where  there  is  a  population  of 
than  one  ihou-iand   perilous  in  any  parish,  district  parish,  district 
or  extra-parochial  place  within  two  miles  from  an  existing  church,  if 
be  any  persons  desirous  of  enlarging  the  church  accommodatloo  il 


(1)  mtanit,  3\4. 


(9).  Ibi<L 
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ho  ihall,  with  the  consent  of  the  select  vestry  or  persons  exercising  the   Whih  and 
owers  of  vestry  in  such  parish,  signify  such  their  intention  to  the  bishop   Iu,^,d*'2l" 
r  the  diocese  or  to  the  commissioners,  as  the  case  may  be,  and  shall  also   mat  build 
ind  themselves  in  a  bond  or  other  sufficient  security  to  the  bishop  or  to   c""*^  ^^^ 

he  eommissioners,  as  the  case  may  be,  that  they  will  within  two  years  from — 

be  date  of  declaring  such  their  intention  enlarge  the  existing  church  so  as 
0  add  one  fourth  to  its  then  existing  church  accommodation,  so  that  more 
han  one  third  of  the  parishioners  shall  be  accommodated  ;  then  such  per- 
QDi,  having  complied  with  the  conditions  aforesaid,  are  to  be  preferred  to 
my  person  or  persions  proposing  to  build  aud  endow  any  new  chapel  in 
iQch  parish  or  extra-parochial  place  under  this  act ;  but  plans  for  the  en- 
ivgement  must,  before  its  commencement,  be  laid  before  the  bishop  or  the 
QOBfflisuoners,  as  the  case  may  be,  for  his  or  their  approbation ;  and  a  cer- 
tiieate  from  an  architect  employed  therein,  as  to  the  due  execution  of 
Nek  plans,  must  be  sent  to  the  bishop  or  to  the  commissioners,  as  the  case 
■ar  be,  on  the  completion  of  the  enlargement 


11.  Patronage.  Patbokace. 

Under  stat  58  Geo.  3.  c.  45.  s.  67.,  the  nomination  or  appointment  of  the  Stat.  58  Gea  3. 

ipiritnal  person  to  serve  district  churches  and  chapels  belongs  to  the  patron  paJf^n'^J^'^of 

of  the  church  of  the  parish  or  extra-parochial  place  out  of  which  the  dis-  district 

trict  is  taken  ;  and  the  spiritual  person  so  presented,  and  instituted  or  churches. 
Beeosed  (as  the  case  may  be)  by  the  bishop  of  the  diocese,  is  subject  to 

the  nrne  jurisdiction  and  visitation  as  the  incumbent  of  the  parish:   but  Stat. 58 Geo. 3. 

inder  s.  68^  where  any  chapel  is  built,  eitiier  wholly  or  in  part,  by  means  ^vhere*tluf 

>f  any  rates  tu  be  raised  in  any  parish,  the  first  and  subsequent  nonii-  chapel  is  built 

lations  of  the  minister  of  the  chapel  arc  in  the  incumbent  of  the  church  ^y  >^'cs. 
>f  the  parish  or  extra-parochial  place  in  which  the  chapel  is  built.  (1) 

Under  stat.  59  (ieo.  3.  c.  1 34.  s.  1 3.,  the  right  of  presentation  and  appoint-  Sut.  59  Gea  3. 

sent  of  the  spiritual  persons  to  be  the  respective  incumbents  of  or  to  ser\e  ^;  *-^'  ••  ^^; 
I      .         .  *.    1  1         -1  ,  .        ,  »         «...  *.  Patronage  of 

«e  churches  of  the  several  parishes  created  by  the  complete  division  of  any  separated  pa- 

)irah  under  stat.  58  Geo.  3.  c.  45.  or  this  art  belongs  to  the  patron  of  the  ri&hvii. 

iihiirch  of  the  original  parish  ;  and  the  exercise  of  such  right  commences  on 

k  death  or  other  avoidance  of  the  existing  incumbent,  except  where  the 

livifion  has  been  made,  or  the  commissioners  have  declared  their  intention 

af  dividing  the  parish  before  or  during  any  avoidance,  iti  which  cases  the 

enrcise  of  such  right  commences  upon  the  consecration  of  the  church  or 

Bharehes  respectively  of  the  division  ;  and  the  several  churches  erected  in 

for  such  divisions  respectively  inimcdiatoly  upon  consecration  become 

ices,  and  subject  to  all  the  laws  in  force  concerning  presentations  and 

Appointments  to  benefices  and  churches,  and  lapse,  and  all  other  laws,  pro- 

^iuoos,  and  regulations  relating  to  the  holding  of  benefices  and  churches ; 

bit  the  spiritual  care  and  superintendence  of  every  parish  so  divided  during 

Avoidaoce  is,  until  incumbents  are  presented  or  appointed  for  the  divisions, 

to  continue  in  the  incumbent  of  the  original  parish,  who  is  to  receive  all  emo- 

niBeots  accruing  and  arising  within  the  parish  during  sucli  superintendence. 

Under  stat.  59  Geo.  3.  c.  134.  s.  15.  all  bodies  politic,  corporate^  or  colic-  Stat.  59  GcaS. 

fktPf  corporations  aggregate  or  sole,  tenants  for  life  or  in  tail,  husbands.  ^-  ^^^-  *•  ^^' 
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Patronacc 


empowered  to 
giv^  u]t  pa- 
tronage. 


StAtl&SVict 

e.  107.  s,  15. 
Any  Ity  or 
fipirtUifll  pvT- 
iKm  may  do 
ilie  natD^ 


W 


Slat,  3  Geo.  4 
e.  12.  s.  31. 
patronage  in 
certain  eases 
to  bi'Iong  to 
dloeeMiJi. 


guanlians,  trustees  anti  feoffees  in  trust,  committees,  e%ecut<tr         '  -*mf. 
nisti'ators  and  all  other  persons  and  trustees  whosoever,  d«ji  jit 

on  behalf  of  themselves^  their  heirs  and  successors,  but  ftko  Ibr  toil  ai 
behalf  of  their  cestuique  trusti*,  whether  infant^  i««Ue  unbonii  loD&lici,  idiaHi 
femes  eovert,  or  other  person  or  persons,  and  all  femes  covert  pommti  4 
or  entitled  tOn^  or  interested  in  their  own  right,  and  aU  other  pemoi  vio* 
soever  possessed  of,  or  entitled  to,  or  interested  in  any  right  of  fialroBaf^ 
or  of  presentation  or  appointment  to  any  beneficCp  donative,  pefpetul 
curacy*  or  of  any  spiritual  person  to  any  church  or  chapel,  or  the  pedam*^ 
ance  of  any  ecclesiastical  duties  in  any  eliurch  or  chapel,  can  BUfJtnAtfWKf 
such  right  of  patronage,  presentation,  or  appointment,  or  enter  isti  or 
make  any  agreement  relating  thereto  with  the  commidsioners  or  the  biibop 
of  the  diocese,  for  the  purpose  of  regulating  it  according  to  the 
of  this  act(]);  and  any  such  Hodiej^  or  persons  can  endow  or  agree  I 
endowment  of  any  chapel  heretofore  built  out  of  the  pew  i 
and  by  stat*  1  &  2  Vict  c.  107«  s.  IS.t  the  power  of  surrendering  any  \ 
patronage,  presentation,  or  appointment  to  any  benefice,  donative,  i 
curacy,  or  of  any  "piritual  person  to  any  church  or  chapel,  or  any « 
ments  or  emoluments  iW  the  use  of  any  church  or  chapel,  or  the  incu 
thereof,  and  of  miikitig  any  agreement  relative  thereto  with  the 
sioners  or  the  bishop  of  the  diocese,  which  is  given  by  stau  S  Gro.i. 
».  15.  (2)i  to  bodies  politic,  corporate,  or  collegiate,  corporations  i 
or  sole,  and  to  the  persons  and  parties,  and  for  the  purposes  in  that  act  i 
cified,  is  extended  to  any  surrender  or  agreement  for  auch  par) 
whether  made  to,  or  in  favour  of,  or  entered  into,  with  or  by  aayl 
or  spiritual  person  or  persons,  or  corporation  aggregate  or  sole; 
such  surrender  or  agreement  be  sanctioned  by  the  coTOtnisiiloiltw- 1 
their  common  seal,  and  by  the  bishop  of  the  diocese  under  hit 
seal. 

Under  stat,  S  Geo,  k  c.  72.  s,  3L,  where  the  commissioDem  buit 
any  §um  of  money  in  aid  of  the  building  of  any  new  church  or  ( 
any  parish  or  place  in  which  the  patronage  of,  or  noratnattou,  or  tp 
ment  of  the  ecc]esia:<tical  pert^on  to  serve  such  church  or  chaprt,  doet  I 
belong  to  the  Crown,  or  to  any  body  politic,  corporate,  or  collegiite^ 
any   corporation  sole   or   aggregate^  or  any   trustees,    rnmmiiionriiLl 
rectors,  or  other  persons  having  the  charge,  care,  or  manageawflt  sf  I 
public  or  charitable  institution,  or  any  trustees  of  any  crbureh  or  < 
or  any  private  pei^on,  the  commissioners  can,  by  any  instmiiie&l  ^ 
seal,  declare  that  such  patronage,  nomination,  or  appointment  sh 
for  ever,  or  for  such  time  anil  in  such  manner  as  they  sliaU  direct,  |0( 
be  exercised   by  the   bishop  of  the  diocese  within  wboise  juriid4C!tiai4 
diocesan  such   parish  or  place  is,  or  if  exempt  from  such  Jb 
then  the  bishop  of  the  diocese  in  which  such  parish  or  place  i» 
situate. 

Under  staf.  1  h  2  Gid.  4.  c.  38.  s.  5.,  tn  all  cases  not  profiM  i 
by  s.  2.  (3),  in  which  any  person  or  persons  have  already  endowed,  ^I'hi  I 
sanction  oi'  the  commissioners,  or  shall  euilow  or  declare  llietr  inti 


(1)  ndtHmmstMl.  3  Geo,  4.  c-  72. «,  15., 
pelsiing  to  disiriet  ebtirclies,  and  eitending 
their  fioven  sec<»rdingly. 


C5>  FiAii.(l),j 
(3)   For  which  «j 


L91S. 


tfidoving,  to  tlie  satis  ruction  of  the  coimiiissi  oners,  awy  church  or  cliapel 
buiitur  intendecl  to  be  built  by  such  pereiou  or  ptTsoiis,  with  some  permanent 
provi^on  in  land,  or  money  charged  upon  land,  or  money  in  the  funds  (1), 
tsdosivisly  of  and  in  addition  to  the  pew-rents  or  profits  ariising  from  the 
ckurch  or  chapel,  in  ease  any  such  rents  ^ho^kJ  be  taken,  and  also  of  providing 
ft  fttfficient  fund  for  the  repairs  of  the  chureh  or  chapel,  the  commi^iioners 
CIO,  witii  the  consent  of  the  bishop  of  the  diocese,  declare  that,  after  the 
p«i^niHUioe  or  satisfaction  of  the  conditions  thereinafter  mentioned,  the 
n^  of  nominating  a  minister  to  such  church  or  chapel  shall,  for  ever 
thmsAer,  t>e  in  the  person  or  persons  building  and  endowing,  or  iiaving 
bailt  and  endowed  it»  his,  her,  or  their  heirs  and  assigns,  or  in  such 
peoem  or  persons,  ecclesiastical  person  or  body  corporate,  and  his  or 
ikar  succe&sorSf  as  he,  she,  or  they  shall  appoint,  and  if  it  has  been 
«r*lAU  be  built  by  subscriplion,  then  in  such  person  or  persons,  their 
Unarifi&ign^  or  in  Kuch  ecclesiastical  person  or  body  corporate,  and  his 
ltd  ttrir  successors,  as  the  major  part  in  value  of  the  subscribers  shall,  at 
tkttajne  of  the  application  to  the  commissioners,  nominate  or  appoint;  but 
tlie  |iitrotiage  of  any  such  church  or  chapel  is  not  to  be  vested  in  or  held 
is  trust  for  more  than  five  persons,  except  in  case^  of  the  commis^sioneri 
katiu^  already  sanctioned  a  larger  number  of  trustees,  or  of  descent  to 
COjurceners,  or  by  the  custom  of  gavelkind,  or  of  conveyance  by  will  or 
4e!id  tn  mora  than  five  children,  grandchildren,  nephews,  or  nieces  of 
tb»  paator  or  devisor;  and  these  powen:  and  provisions  are  by  staL  I  &  2 
Via  c.  107-  s-  5,  extended  to  cases  of  buildings  purchased,  fit,  in  the 
of  the  commissioners^  to  be  used,  when  consecrated,  as  churche.s 
»eb. 

t  &  2  Gul  4.  c.  SB,    s,  3-   requires   that,   previous   to  any    bishop 
the  right  of  nomination,  there  must  be  produced  to  hiui  a  cer- 
tilote,  signed  by  an  architect  or  surveyor,  and  attested  by  two  or  more 
iMpcctable   householders    in    the   parish,    to    the   efiTect    that   the    existing 
or  chapels  do  not  afford  by  actual  admeasurement,  acconnuo<lation 
fmott*  than  one  third  of  the  inhabitants;  or  a  certificate,  signetl  by  three 
rwore  respectable  householders  in  the  parish^  that  there  are  in  such  parish 
|£Klra«parochial  place  three   hundred   persons  resident  upv^a^ds  of  two 
\  from  any  such  existing  church  or  chapel,  and  within  one  mile  of  the  site 
i«htch  a  new  church  or  chapel  i^  intended  to  be  built  under  the  act:  and 
,  i^ 6b requires  ibatj  previous  to  the  commissioners  declaring  the  right  of  nomi- 
,  application  in  writing  must  be  made  to  them,  eetting  forth  the  po- 
aa  of  the  parish  in  which  the  church  or  chapel  is  built  or  proposed  to  be 
Wit,  together  with  the  accommodation  provided  in  the  several  churches  or 
If  built  or  building,  or  intended  to  be  built  within  the  parish,  together 
he  population  of  the  district  for  which  the  church  or  chapel  is  in- 
to provide,  and  the  accommodation  proposed  to  be  provided  in  it, 


utaL  I  &  2  GuL 
4.  c.  :J8.  a,  2. 
iilt^  eoaifDifr- 
!»i oners  tnay, 
with  consent  of 
thii  bishop, 
declare  the 
light  of  tioTni- 
nating  to  be  in 
the  pi?rso5 
building  And 
c?ndowing  to 
their  sati&- 
fiiclioii. 


Stat  1  &  2  Vict, 
c.  J  07.  s.  5. 
Per  ions  pnr- 
cTiaiiiiig  a 
buildings  to 
hrtvr  the  no- 
mi  nation. 

Stat,  1  &  2  Gul. 
4,  c.  38.  »,  3. 
A  c«rttlieatc 
of  tlu*  facts 
requiffd. 


Sut.  1  &  S  GuU 
4.  c.  :i8.  s.  6. 

Apphcatioa  to 
be  made  to 
commiuioncn 
prcTious  to 
di>c1ai  in^  the 
right  of  noou* 
nation. 


I.  1  &  2  \'ict,  c  107,  s,  4,,  the 

I  are  etiipo«r4ired  to  accept,  by 

Bi^KMrot  for  «ueh  church  or  cluipel, 

ffvd  cm  (and,  or  on  tni»ney  chtirged 

"  T€9ted  in  the  fund*,  or  o«  bouses, 

or  other  bcrvditament^,  or  any 

iiftbcse  securities  whether  whu]ly 

fa    ttfltli,  in  anjr  or  cither  uf  such 


modes  of  endowment^  to  declare,  with  the 
consent  of  the  bishop  of  the  diocese,  the 
rij^ht  of  nonunating  a  tnimster,  in  like 
manner  as  tliey  are  empowered  to  do  under 
Stat.  1  Sc  2  GuL  4.  c.  38.  s,  5„  when  the 
other  conditioni  therein  uieutioaed  shall 
have  been  complictl  with. 
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Fatboxace. 

Copies  to  be 
sent  to  patron 
and  incum- 
bent. 


Stat  l&2Gu1. 
4.  c.  38.  s.  15. 
In  case  the 
patronage  is  in 
the  Crown. 


Stat  l&2Gul. 
4.  c.  38.  ss.  2. 5. 

&9. 

As  soon  as 
churclics  or 
cliapels  arc 
finished  and 
consecrated,  the 
right  of  nomi- 
nation to  he 
Tested  in  the 
persons  build- 
ing and  en- 
dowing. 

Stat  I  &  2  Gul. 
4.  c.  38.  s.  19. 
Nominations 
to  be  scaled 
and  registered. 

Stat.  1  &  2  Gul. 
4.  c.  38.  s.  20. 
Validity  of 
deeds. 


Stat  l&2Gul. 
4.  c.  38.  s.  24. 
Agreement  as 
to  patronsge. 


and  its  distance  from  the  existing  churches  or  chapels  in  the  parish ;  anc 
copies  of  such  application  must  be  sent  by  the  commissioners  to  the  patroi 
and  incumbent  respectively  of  the  parish,  chapelry,  township,  or  extra 
parochial  place  in  which  the  church  or  chapel  is  built  or  intended  to  Im 
built,  in  order  to  afford  them  the  opportunity  of  laying  before  the  com* 
missioners  any  statement  relating  thereto ;  and  the  commissioners  cannoi 
declare,  or  signify  their  intention  of  declaring  the  right  of  nomination  unti 
after  the  expiration  of  three  calendar  months  from  tlie  time  of  their  sending 
such  copies:  and  s.  15.  requires,  that  where  the  patronage  of  any  livinf 
or  benefice  is  in  the  Crown,  and  is  above  the  yearly  value  of  20L  in  the 
King's  Books,  a  copy  of  the  application  made  to  the  commissioners  mnsi 
be  sent  to   the   lord  high   treasurer  or  first  lord   commissioner  of  the 
treasury,  instead  of  the  patron  ;  and  if  the  living  or  benefice  do  not  exceed 
the  value  of  20/.  yearly  in  the  King's  Books,  a  copy  of  the  application  mutt 
be  sent  to  the  lord  high  chancellor,  lord  keeper  or  commissioners  of  the 
great  seal ;  and  if  the  living  or  benefice  be  within  the  patronage  of  theCrowii 
in  right  of  the  duchy  of  Lancaster,  a  copy  of  the  application  must  be  leot 
to  the  chancellor  of  tlie  duchy,  instead  of  the  patron :  and  in  all  cam 
respecting  the  building,  endowment,  or  disposition  of  the  patronage  of 
any  church  or  chapel  heretofore  built  or  hereafter  to  be  built*  where  the 
patronage  of  the  living  or  benefice  in  which  the  church  or  chapel  is  situle 
is  in  the  Crown,  the  lord  high   treasurer  or  first   lord  commissioner  of 
the  treasury  (if  the  living  or  benefice  exceed  the  value  of  20/.  yearly  in  tte 
King's  Books),  and  the  lord  high  chancellor,  lord  kc^eper  or  commitsioiier 
of  the  great  seal  (if  the  living  or  benefice  shall  not  exceed  the  value  of  Stt 
yearly  in  the  King's  Books),  may  consent  by  any  instrument  under  hii  or 
their  hand  and  seal,  or  hands  or  seals,  on  behalf  of  the  Crown,  and  ndk 
consent  will  be  as  binding  and  effectual  as  if  given  by  the  Crown  itself. 

Stat.  1  &  2  Gul.  4.  c.  38.  s.  9.  makes  the  right  of  nomination  vest  in  the 
persons  building,  or  purchasing  and  endowing  the  churches  or  chapels,or 
in  the  trustees  or  ecclesiastical  persons,  or  bodies  corporate  mentioned  ii 
ss.  9.  Sc  5.9  as  soon  as  the  churches  or  chapels  are  finished  and  com^ 
crated ;  and  the  right  is  exercisable  without  requiring  the  consent  of  tie 
patron  or  incumbent  of  the  parish  or  district,  and  notwithstanding  do  eoo* 
pensation  has  been  made  to  them  or  either  of  them ;  and  when  the  ligbt  ii 
vested  in  more  than  two  persons,  it  is  to  be  exercised  by  the  majority. 

Stat.  1  &  2  Gul.  4.  c.  38.  s.  19.  requires  the  common  seal  of  the 
sioners  to  be  affixed  to  every  instrument  declaring  the  right  of 
to  a  church  or  cliapel,  in  all  such  cases  as  shall  come  before  them, 
ever}'  instrument  to  be  registered  in  the  registry  of  the  bishop  of  the 
within  which  the  church  or  chapel  is  locally  situated. 

Stat.  1  &  2  Gul.  4.  c.  38.  s.  20.  establishes  the  legality  of  the  buiUiagflf 
every  chapel  endowed  to  the  satisfaction  of  the  commissioners,  where  a 
was  sealed  t)efore  the  passing  of  that  act  with  the  seal  of  the 
sioners,  for  the  purpose  of  declaring  the  right  of  nominating  a  miniiter^ 
the  chapel,  and  renders  every  such  deed,  from  the  day  of  its  date*  nM 
for  the  purpose  of  declaring  and  vesting  the  right  of  nomination,  and  A^  \ 
effectuating  the  other  objects  of  the  deed. 

Under  Stat.  1  &  2  Gul.  4.  c.  38.  s.  24.  the  patron  can,  with  consent  of  thi 
incumbent^  make  any  agreement  with  the  bishop  of  the  diocese  tonehiig 
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L  Jfce  fuuipe  right  of  nomiuatijig  a  minister  to  the  chapel,  such  agreement  in 
P^Vrititigto  be  sigoed  and  sealed  by  tde  bisho|),  patron,  and  incunibeiit ;  and 
if  tilt  tocambent  of  any  parUh  wherein  a  chapel  of  ease  h  situate  refuse  his 
coaitot  to  such  separation  or  agreement,  then  the  declaration  of  separa- 
tbOfrfttid  the  deed  of  agreement  touching  the  right  of  nominating  a  miuister 
to  neb  diapel,  when  signed  and  sealed  by  the  bishop  and  patron^  will  be 
food  and  valid  in  law,  and  take  effect  immetliately  after  the  next  avoidance 
offcbtpari&h  church;  but  every  declaration   of  separation^  and  every  deed 
•  emeiit,  made  under  this  statute,  must  be  registered  in  tlie  registry  of 
»cese. 
8Ut.  I  &  2  GuL  4w  C.S8.  s.26.f  in   alt   cases  wlierein  the  consent  of  the 
pitron  h  required  under  any  of  the  Church  Building  Act^  renders  tlie  con- 
tent of  bishops,  deans,  and  eliapters,  or  other  ecciesiai*tical  corporations  or 
IQil^»^  acting  as  patrons  of  benefices  in  right  of  their  bishopries,  dignities, 
tr corporate  capacities,  as  good  and  valid,  for  all  the  purposes  of  those  acts, 
ntkocigh  such  consent  had  been  given  by  a  patron  in  fee  simple. 

Under  Mat,  8  &  9  Vict.  cwO.  8.23*,  if  before  or  during  the  building  of  any 

Mwrburcb,  or  previous  to  its  consecration,  the  bishop  of  the  diocese  and 

tbt  patmn  and  incumbent  of  the  parish  in  which  it  has  been,  or  is  intended 

Ivbt  built,  shall  enter  into  an  agreement  in  writing  that  the  right  of  nomi- 

•itkwi  belonging  to  it  shall  on  its  cont^ecration  belong  to  and  be  exercised 

ky  my  body  corporate,  aggregate  or  sole,  or  by  any  person  or  persons, 

tidt  igreetnent  will  be  binding  on  such  respective  parties,  their  successors^ 

Mrfti  and  ajssigns,  and  they  will  be  compellabie  to  fullil  the  same. 

Wken  any  instrument  declaring  the  right  of  nomination  to  any  church  or 

\MB  been  executed  by  the  commissioners,  or  by  the  bishop  of  the 

fts  the  case  may  require,  under  the  provisions  of  stat.  1  &  2  Gut  4*. 

k3S.  or  this  act,  and  registered  in  the  registry  of  the  diocese,  stat- 1  t^'  2 
icL  c,  107*  8.  11,  renders  it  unnecessary,  after  three  years  from  the 
1^  of  such  execution  and  registration,  to  prove  the  correctness  of  the 
!li  ttdU^  in  such  instrument  as  to  the  amount  of  population  or  church 
VKOBtmodiition  in  the  parish  or  extra-parochial  place  in  which  the  church 
^  diapel  has  been  built,  or  the  amount  of  population  resident  upwards 
^  two  mites  from  any  existing  church  or  chape),  and  within  one  mile  of 
tkt  site  on  which  such  new  church  or  chapel  is  erected,  or  the  cost  of 
^dtog  or  purchasing  and  fitting  up  the  same,  or  its  endowment  and 
^Ifttnfig  fund,  or  proportion  of  pews  and  free  sittings  ;  but  such  facts  so 
In  such  instrument  are  after  such  period  to  be  admitted  in  all  courts 
true  ftcid  correct;  and  such  instrument  of  nomination  b  to  be  after  such 
tttnod  in  all  courts  conclusive  evidence  that  the  declarations  by  the  1  &  2 
G«L4w  c  38.  required  to  be  made  by  the  person  or  persons  having  built, 
or  intending  to  build,  or  purchase  and  endow,  a  church  or  chapei, 
to  the  provisions  of  that  statute,  have  been  duly  made,  and  that 
rie?enJ  other  conditions,  declarations,  applications,  notices,  matters,  and 
i^  req tuned  by  that  statute  or  this  act  to  be  respectively  performed, 
ilt,  given,  and  done  previous  to  the  declaration  of  the  right  of  nomina- 
m  being  made  and  given  by  the  aforesaid  party  or  parties,  and  by  the 
of  the  diocese,  or  the  commissioners,  as  the  case  may  require,  have 
Eflpectirely  duly  complied  with,  performed,  made,  given,  aad  done 
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Patroxagx. 


Sutd&4Vict. 
C.60.  t.9. 
Subscribers 
may  nominate* 
KulKequent  to 
application. 


Stat.3&4Vict. 
c.ea  S.10. 
In  case  of 
neglect  to  ncv 
minate. 


Sut.3&4Vict. 
c.60.  8.11. 
No  subscriber 
of  less  than  501, 
entitled  to  join 
in  nomination. 

Sut,3&4Vict. 
c.60.  S.14. 
Mode  of  as- 
certaining 
population  for 
the  purposes 
of  patronage. 


according  to  the  provisions  of  stat  1  &  2  Gul.  4.  c.  38.  or  this  act;  and 
further,  that  the  patron  or  patrons  of  the  mother  church  of  such  parish 
hath  not  or  have  not,  within  two  calendar  months  after  being  served  with 
the  notice  by  stat  1  &  2  GuK  4.  c.  38.  required,  bound  him,  her,  or  them- 
selves, by  bond  or  other  sufficient  security,  to  the  commissioners,  or  to  the 
bishop  of  the  diocese,  as  the  case  may  require,  that  he^  she,  or  they  would, 
within  two  years  thereafter,  build  or  purchase,  and  completely  finish  and 
endow,  an  additional  church  or  chapel  in  such  parish,  to  the  satisfaction  of 
the  bishop  of  the  diocese,  and  that  he,  she,  or  they  would  also  comply  with 
and  perform  all  and  singular  the  conditions  in  that  statute  mentioned; 
and  this  act  does  not  invalidate  any  instruments  declaring  the  right  of  Do- 
mination to  a  church  or  chapel,  under  stat  1  &  2  Gul.  4.  c38.,  which  were 
executed  by  the  bishop  of  any  diocese,  or  by  the  conmiissioners,  before  the 
passing  of  this  act,  but  renders  the  same,  and  every  matter  and  thing  done  ii 
respect  or  in  consequence  thereof,  in  pursuance  of  stat  1  &  2  Gul.  4.  c  S89 
as  valid  and  effectual  as  if  this  act  had  not  been  passed. 

Stat  3&4  Vict  c.60.  s. 9.  repeals  so  much  of  stat  1  &  2  GuL4.  c3&  u 
required  that  when  a  church  or  chapel  had  been  or  should  be  built  by  rab- 
scription  under  that  act,  the  nomination  or  appointment  thereto  should  be 
signified  to  the  commissioners,  for  their  consideration,  by  the  major  put 
in  value  of  the  subscribers,  at  the  time  of  the  application  to  the  commii- 
sioners,  but  so  far  only  that  it  is  not  necessary  for  the  major  part  in  nloe 
of  the  subscribers  to  the  building  and  endowment  of  the  church  or  chapel 
to  declare  the  nomination  or  appointment  to  the  commissioners  at  the  tine 
of  the  application,  but  it  may  be  signified  by  the  subscribers  to  the  comnui*  \ 
sioners  for  their  consideration  either  at  the  time  of,  or  subsequently  to^  tk  | 
application,  provided  it  be  so  signified  before  tlie  commissioners  affix  tbeir  | 
common  seal  to  any  instrument  granting  the  right  of  nomination ;  and  a.  1(1 
provides  against  the  right  of  patronage  then  already  granted  with  leqicct 
to  any  such  church  or  chapel  being  affected  by  reason  of  the  nominating 
appointment  not  having  been  sent  to  the  commissioners  at  the  same  tiai 
as  the  application. 

By  stat  3  &  4  Vict  c.60.  s.  11.  no  subscriber  for  a  less  amount  thM 
50/.  towards  the  building  or  endowment  of  any  church  or  chapel  is  i^ 
titled  to  join  in  maicing  the  nomination  or  appointment  to  the  ccmam* 
sioners,  or  the  bishop  of  the  diocese. 

Where  a  parish  has  been  divided  into  separate  and  distinct  pariita 
or  a  district  parish  or  district  parishes  has  or  have  been  formed  out  of  nA 
parish,  and  where  no  separate  parliamentary  census  has  been  made  of  tti 
population  of  such  distinct  and  separate  or  district  parishes,  the  jorii 
tion  given  by  statutes  1  &  2  GuL  4.  c.  38.  and  1  &  2  Vict  c  107.  to 
commissioners,  or  to  the  bishop  of  the  diocese,  (as  the  case  may  h^) 
declare  the  right  of  patronage  is  protected  by  stat.  3&4  Vict  e.60Li» 
against  being  invalidated  by  reason  of  no  such  separate  census 
made ;  and  it  is  sufficient  in  every  such  case,  with  reference  to  the 
of  population,  to  state  in  the  notices  or  copies  of  application  to  be 
no  or  sent  to  the  patron  or  incumbent  under  those  statutes,  or  one  oft! 
the  amount  of  the  population  according  to  the  last  parliamentary  eeiM 
the  original  parish;  and  the  patron  and  incumbent  of  the  distinct') 
separate  parish  or  district  parish  in  which  the  new  church  or  chapd  b 


to  be  built  is  situate,  is  in  every  such  case  to  be  considered   Patiomace. 

an  and  incumbent  to  and  on  whom  sueh  notices  or  copies  of  appti- 
dtloo  are  to  be  sent  or  served  :  provided  that  in  every  such  case  where  the 
bistiop  of  the  diocese  claims  to  have  jurisdiction  to  grant  such  right  of 
patronagep  by  reason  of  the  population  uf  the  parish  amounting  to  two 
tlouaiid  persons,  with  church  accommodation  for  not  more  than  one  third 
of  tiie  inhabitants,  the  populatton^of  such  original  parish  amount,  accord- 
iog  to  the  last  parliamentary  census*  to  two  thousand  persons  at  the  least, 
ttd  the  existing  churches  and  chapels  in  such  original  parish  do  not  afford 
ittontmodatioQ  for  more  than  one  third  of  tlie  inhabitants. 

Stat  3  &  4  Vict  c, 60.  s.  21 . applies  the  provisions  of  stat  1  &  2  Vict  c.  1 06.,   StaL  3  &  4  Vict  | 
tMidiiiig  the  party  or  parties  who,  (or  the  purposes  of  that  statute,  are  to    p^^^^^  ©f  n(> 
be  m  the  cases  therein  mentioned  considered  the  patron  or  patrons,  and  the  lices, 
■ner  iti  which  the  consent  of,  or  the  execution  of  any  deed  or  deeds,    Modes  or  con- 
illrameiit  or  instruments  by,  or  notice  to  such  patron  or  patrons,  is  to  be   ^^^' 
iww  or  eflbeted,  to  the  consent  of,  or  the  execution  of  any  deed  or  deeds,  ^^^^^*'**"  ^^ 
pnt  or  instruments  by,  or  notice  to  such  patron  or  patroaS}  for  the 

>  of  both  statutes. 


12.  Apportionment  op  Charitable  Gifts,  Debtsj  etc, 

«tat59Geo*S*  c  134<.  s.  9.  the  commissioners  in  dividing  any 
>  and  the  relative  proportion  of  glebe  land,  tithes^,  mod  uses,  or  other 
its,  under  the  provisions  of  stat  5S  Geo.  3.  c.  45,  or  this  act,  can, 
I  Ibft  consent  of  the  bishop,  apportion  also  the  permanent  charges  in  re- 
,  ihereof,  or  in  any  manner  affecting  tlie  same,  or  the  incumbent  of  the 
and  under  stat  3  Geo, 4»  c.72.  s, II.,  whenever  any  parish  or  place 
I  ditided  or  to  be  divided  into  two  or  more  distinct  and  separate  parishes, 
fict  parishes  or  chapelries,  for  ecclesiastical  purposes,  under  the  Church 
Byidtirg  Acts,  the  commissioners  could  apportion  among  such  separate  divi- 
^  ftiir  charitable  bequests  or  gifts  which  had  been  made  or  given  to  the 
r  place,  or  the  produce  thereof;  and  direct  the  proportions  of  such 
t  or  g;ifU,  or  the  produce  thereof,  so  apportioned,  to  be  distributed 
r  spiritual  person  serving  the  church  or  chapel  of  the  separate  divisions, 
\  dmrcb  or  chapel  wardens  or  select  vestry  of  the  separate  divisions, 
r  jointly  or  severally,  regard  being  had  to  the  nature  of  the  bequest  or 
ilte  application  thereof ;  and  also  apportion  among  the  separate 
i  may  debts  which  might  have  been  before  the  period  of  such  appor- 
eontracted  or  charged  upon  the  credit  of  any  church  rates  in  the 
or  pUoe,  r^ard  being  had  to  the  circumstances  of  the  parish  or  place, 
'  thie  respective  divisions  thereof:  and  all  such  apportionments  were  to 
in  the  registry  of  the  diocese  in  which  the  parish  or  place  was 
e,  and  duplicates  thereof  were  to  be  deposited  with  the  church- 
I  fxf  the  separate  districts,  in  respect  of  or  in  relation  to  which  the 
ats  had  been  made.     But  by  stat  8  <Sr  9  Vict*  c.  70-  s.  22.  this 
*  of  apportionment  is  taken  from  the  commissioners,  and  given  to  the 
:  of  Chancery,  to  be  exercised  by  that  Court  upon  the  petition  of  two 
ill  the  parish  or  place  under  stat.  52  Geo.  3.  c  101.,  providing  a 

¥  2 
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charges- 

Stat.  5  Geo.  4. 
c,72.  s,  IL 
Distribution  of 
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eases   of   abuses    of  trusts    created   for   chfl 


Under  stat,  3  Geo.  4,  c,72.  8.6.  the  church  or  chapel  wardens 

parish  or  place,  in  which  any  money  is  authorised  or  required  to  bi 
for  any  of  the  purposes  of  the  Church  Buildiug  Act*,  may  raise  it  bj 
any  annuity  or  aunuities  ;  but  no  larger  rate  of  annuity  can  be  givf 
any  life  or  lives  for  any  money  advanced  than  b  specified  in 
annested  to  stat  36  Geo*  3.  c.  52, 


^. 


T«i}srxc«,  &r 

W00tf 

ArrotittKU. 
SUkL  5  Geo 
e.  103.  s.  6. 

SUL  5  Gt-o,  4, 

c*I03-  «,7. 
Upon  1 1  cut  1 1  or 
rcsi»:fnriliuiit 
new  trustees 
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fNoinU'd, 


14.  Trustees,  by  whom  appoikted* 
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StML  5  Geo.  A. 

c.  1  OX  ».  8. 
If  aubmitibers 
da  not  ^*xei^fd 
Ihree,  tliey  ure 
to  b«  dceinvd 

Sut  1  &  $ 
Gul.  4.  e.  se. 


By  stat.  5  Geo.  4.  c.  IDS.  s.6.  subscribers  may  elect  three  life  tnii 

By  staL  5  Geo.  4.  c.  103*  s,7.,  if  any  of  the  first  appointed  life 
of  any  church  or  chapel  die  in  ofBce,  or  signify  to  llie  others  bb 
tion,  the  majority  of  the  subscribers   towards  the  buildiogr  or  pui 
of  tlie    chnreh    or  chapel  of  not    leas    than  50/.    each,    being    ow 
renters  of  pews  in  the  same,  who  shall  be  present  at  any  ineel 
called  for  that  purpose^  and  which  meeting  any  one  or  more  of  the 
must  call  and  appoint,  upon  fourteen  days*  notice  at  the  least  being  i 
the  door  of  the  church  or  chapel  upon  the  two  Sundays  next  preei 
day  on   which  the  meeting  U  intended  to  be  held,  may  from  tim4 
nominate  and  appoint,  by  writing  under  their  hand^  any  other  atibi 
not  less  than  50^.,  being  an   owner  or  renter  of  a  pew  in   the  el 
chapel,  and   a   member  of  ihi;  Churcli  of  Englands  a    life  Imsl 
place  of  the  life  trustee  so  dying  or  resigning. 

Under  stat.  5  Geo.  4,  c.  103.  s.  8^,  if  the  number  of  subeeriberi 
building  or   purchasing  of  the  church  or  chapel  do  not  exceed 
will  be  the  life  trustees  of  it;  and  in  cabc  of  the  death  or  resij 
any  such  life  trustee,  any  member  of  the  Church  of  England 
him  by  his  will,  or  by  any  instrument  signed  by  him,  will  be  a  life 
his  place. 

By  stat  1  Sc  2  Gul  4.  c.  38.  ss.  2  &  5.  persons  building  and 
may  name  trustees* 


Taklk  i>r  Fixs. 
.SUt.  59  Geo  3. 

Com  tni!)^  loners 
mjiy  lix  table 
of  fees. 


15*  Faes,  akd  Table  of  Fee 

Under  stat.  59  Geo.  3.  c.  1S4.  b.1I.  the  commissioners  can  i 
any  table  of  fees  for  ai*y  parish,  with  the  consent  of  the  v«tiT  i 
veatrj^  or  persons  exercising  the   powers  of  vestry  in  the  parbJb« 
for  any  extra-parochial  place,   or  for  any  district  cbapelry  or  ] 
chapelry  in  which  any  church  or  chapel  shall  be  built  or  appr 
the  Church  Building  Acts,  with  the  consent  nevertbelesa,  to  i 
of  the  bishop  of  the  diocese  ;  and  such  fees  may  be   recoT 
spiritual  person,  or  clerk,  or  sexton  to  whom  tbey 
ancient  legal  fees  of  a  like  nature  may  be. 


(I)  PIflf  Stephens*  Eeclesiastiod  SCiinto^  ICSS^ 
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By  Stat  8  Gea.  i,  c.7^.  8.12.  fees  in  district  parisbes  may  belong  to  the  ^^^^  ^^^ 
^i         .         ,                                                                                                                          Table  or  FiEs. 
Bother  church. 

Where  the  commissioners^  or  the  bishop  of  the  diocese  respectively,  as   Fc«  in  district 

lh«caK  may  be,  shall  have  determined  that  baptisms,  churchings,  or  burials  jj*^^"^^***/^^^^ 

fhill  be  ftolemni&ed  or  performed  in  any  .'iuch  churches  or  chapels,  stat.  jnoUiur  church. 

I  k  *i  GuU  i*  c-38.  s.  H.  applies  all  acts  of  parliament,  laws,  and  customs   stat.  i  &2GuL 

tllitiBg  to  the  performance  of  such  offices  to  such  churches  or  cbapeb  aa  ^'-  <^-;*»<<  ^}4, 

l»tlit  perform&Dce  of  such   offices  respectively;  but  all  fees,  dues,  oifer-  to  bapti^sral^ 

iofii  and   other    emoluments,   which  of  right   or  custom  belong  to  the  buriaU,  &c. 

tneiimbcnl  or  clerk  of  any  parish,  chapelry,  or  place  in  which  the  church 

«r  chafiel  is  erected,  are  to  be  received  by  or  for  and  on  account  of  such 

t  and  clerk  respectively,  and  be  paid  over  to  them,  except  such 

of  the  fees,  dues,  offerings,   or  other  emoluments  as  the  coniniis- 

wopcw,  with  the  consents   of  the  bishop,  the  patron»  and  the   incumbent 

ittpeetively,  in  those  cases  which  shall  come  before  the  commissioners,  by 

ffkmtider  their  common  seal,  or  the  bishop  alone»  with  the  consent  of 

^  pitron  and  incumbent,  in  all  other  cases,  by  order  under  bis  hand  and 

iBdi  ikall  asiigti  to  the  minister  of  the  church  or  chapel ;  every  such  in- 

iiaieol  of  aasignment  to  be  registered  in  the  registry  of  the  bishop  of 

Uader  atat.'S  &  4  Vict.  c*60.  s.  18.,  where  the  commissioners,  or  the  bishop  Sut.  3 &4  Vict 
rf  tJie  diocese,  as  the  case  may  be,  shall  grant  the  patronage  of  any  church  \J^^]'  ^'A^' 
>f  ek^)el  built  and  endowed,   or  to   be  built  and  endowed  under  statutes  may  order  and 
U2Gi*L4.  c.  38.  and  1  &  12  Vict.  c.  107.,  or  either  of  then»,  and  assign  a  apportion  feej. 
^niealar  district  to  such  church  or  chapel,  and   determine  that  the  offices 
ifbipltiiii^  churchiDgs,  or  burials,  or  any  of  them,  shall  be  performed  in 
■•eh  clmrch  or  chapel,  the  commissioners,  with  the  consent  in  writing  of  • 

ttc  biahopi  or  the  bishop  alone,  as  the  case  niay  be,  may  order  and  direct 
^kti  ill  or  ft  [x»rtion  of  the  fees  arising  from  the  performance  of  such  offices, 
•id  frocn  the  making,  openings  or  using  of  any  calacombs,  vaults,  or  ground 
Kjf  burials  of  or  belonging  to  the  church  or  chaptl,  shall,  from  and  after 
^  next  avoidance  of  the  parish  ciiurch  of  the  parish  in  which  the  church 
^chapel  is  sitaated,  belong  and  be  paid  to  the  incumbent  of  tlie  church  or 
far  his  own  use  and   benefit ;  every  such  order  and  direction  to  be 
in  the  registry  of  tlie  diocese. 
6Cat  8  &  9  Viet  c.  70.  s.  1 0.  banns  of  marriage  may  be  published,  and    Stat,  8^9  Vict 
christenings,  churchings,  and  buriab  performed,  in  the  church  of  ^"^P"  *•  ^^■ 
consolidated   chapelry ;  but  tlie  fees  ari:jing  therefrom   will,  unless   ^burch  may      m 
\y  relinquished  by  them  or  either  of  them,  belong  to  the  incumbent   '>*■•  iH-rformed 
eitrk  respectively  of  the  parisbee  out  of  which  the  chapelry  has  been  *^'*^'''^^"' 

dttriog  their  respective  incumbencies,  or  whilst  the  clerk  retains  his   jj/JJ!^'^**'"*"'"'"* 
and  the  incumbent  of  the  chapelry  must  keep  an  account  of  the 
so   received,    and  ever)''  year  pay  them   over  to  the  Incumbeut*   and 
m  rei^ctirely,  >ho  would  have  been  entitled  to  them  if  the  chapelry 
•o4  been  formed ;  but  after  the  next  avoidance  of  such  respective  iu- 
kmeiesi  and  after  tlie  vacancy  of  the  situations  of  such  respective  clerks, 
i  fSees  will  belong  and  be  payable  to  the  incumbent  of  the  chapelry  and 
clerk  of  the  church  thereof. 
Under  stac  5  Geo,  4.  c- 103.  s.  15.  the  life  trustees  or  churchwardens  Stat,  5  Geo. 
^pecUTdr  of  any  church  or  chapel   can  sell  and  dispose  of  the  vaults  ^'i^^^  *" 
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as 

or  churchiTftr- 
deiii  may  di»- 
poie  of  vaults, 
$te.,  and  after 
tMiytogtheduc« 
to  wlucib  the 
ineimibent  is 
entitled,  the 
rcmamdeT  to 
form  a  fund  for 
supplying  dc^ 
ficiencies  in 
xnuiliter's  n^ 
Ibtj,  and  for 
repain. 
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or  burial  places  under  the  churcli  or  cbapel,  and  ol  viflilll  € 
grounds  in  the  cemeterj<^  or  yard  of  the  church  or  chapel^  tf  my;  bvlllif 
must  pay  to  the  incumbent  of  the  parish  snch  dues  or  raiM  ss  he  woiddk 
eutttled  to  and  have  of  vaultn  or  burial  places  of  a  like  deiCfi|ilioo  in  ^ 
church  of  the  parish,  and  must,  after  making  such  paymenti,  ittiroiikrlif 
out  the  remainder  of  the  monies  thence  arising  in  some  publie  fawiii  iloebb 
or  securities,  from  time  to  time,  and  also  from  time  to  time  is  liks  aOHr 
lay  out  the  unapplied  income  of  such  fuuds>  stocks,  or  0fWllliliai  fa  Bi 
funds,  stocks,  or  public  securities ;  and  out  of  such  ineonMs  from  time  b 
time  make  good  any  deficieocies  in  the  payment  of  the  stipeiMk  or  mhxm 
of  the  minister  or  clerk  of  the  church  or  chapel,  or  any  otiier  payawBli  «f 
incidental  expenses  to  be  paid  from  the  produce  of  the  rents  of  ptvtw 
seats,  by  reason  of  the  rents  of  pews  uot  being  adequate  to  the  pajiMiA  of 
Bucli  stipends,  salaries,  or  expenses ;  and  in  the  next  place  apply  such  iDflOBi 
in  maintaining^  supporting,  and  repairing  the  churcJi  or  chapel ;  and  if  Inr 
reason  of  any  such  funds,  or  of  the  produce  of  pew  rents  being  more  ^M 
sufficient  for  all  the  purposes  to  which  they  are  applicable  under  the  ai^ 
there  be  a  surplus  of  annual  income,  such  surplus  may  be  implied  is  sab* 
sequent  years  to  the  purposes  to  which  pew  rents  are  appUeiUe;  and  lie 
pew  rents  are  in  every  such  case  to  be  reduced  rateably,  or  a  Imrgafnalbtt 
of  free  scats  must  be  opened^  as  the  bishop  of  the  diocese  shaU  ordtf  Hi 
direct. 


Qdit,  Cmir, 
oa  BEiKarKD 
Esim. 

SUt.  3  G«o.  4. 
c,  72.  s.  9. 

Apportion 
ment  of  quit, 
chiefn  or  re- 


16*  Quit,  Chief,  oe  Resekveb  Rkkts. 

Understat  3  Geo.  4.  c-  72.  s.  9.,  whenever  any  quit,  chief,  or  other 

or  rent-charge  is  reserved  upon  or  payable  out  of  any  lands^ 
hereditaments,  part  of  which  is  given,  sold,  or  taken  under  the 
Building  Acts,  for  the  purposes  thereof  respectively,  and  difficulties  oi 
to  the  apportioning  such  rents,  and  exonerating  the  portions  of  lay 
lands,  tenements,  or  hereditaments  so  given,  sold,  or  taken  from  a^ 
in  respect  of  them,  and  as  to  the  elTectually  charging  the  remainder  rf 
lands,  tenements,  or  hereditaments  with  the  remainder  of  such  fW^ 
public  or  corporate  body  or  trus^tees,  or  other  persons  giving  or  $tXBa§ 
such  portion  of  any  such  lands,  tenements,  or  hereditaments^  or  fro* 
the  same  may  be  taken,  may  apportion  any  such  rent,  with  the  coQsrol 
concurrence  of   the  commissioners,  and  the  lands,  ten  emeu  tSy  sod 
ditaments  used  and  applied  for  the  purposes  of  the  acts  will  in  evtsy 
case  be  wholly  exonerated  from  such  rents  ;  but  the  remaining  part  rf 
lands,  tenements,   or  hereditaments  will  not  be  thereby   dtschsifvi 
the  remaining  part  of  the  rent  fixed  by  any  such  apportionment  ■■'' 
rent  so  apportioned  will  in  every  such  case  be  deemed  the  enttrs  raft  ^ 
the  remaining  part  of  the    lauds,  tenements,  and  hereditaiatiitl^  V 
remedies  by  distress,  entrj',  action,  or  otherwise,  which  might  hi*t» 
used  and   applied  for  the    recovery  of  the   original   eotina  reot  v0f 
used,   enforced,   ajid  applied  for  the  recovery  of  the  rent  fiwd  ^  ** 
apportlonmeut. 


teMfSSIOK  OF  Ct7STOM9»   ExciS£  DUTIES,   AND   StAMP  DuTIES.        Himissjon  op 

Customs,  Ex- 

UaclerstakL  59  Geo.  3.  c*  ISh  s.  2L  the  com mbsi oners  of  customs  and  ^^'  i^xKv* 
mtkt  i»f  England,  Ireland,  and  Scotland  respectively,  witli  the  consent   Dctim. 
Md  mider  thi;  authority  in  writing  of  the  Treasury^  can  remit  all  or  any   Suit  59  Geo.  3. 
proportion  of  iJic  duties  of  customs  or  excise  respectively,  or  order  the  same   Xreasun  "mav 
li  be  drawn  back  or  repaid,  for,  upon,  or  in  respect  of,  any  stone,  slate^   remit  dutii*s  of 
bficks,  timber,  or  other  materials  bond  fide  procnred  for  and  used  in  the  ^*^oi^- 
biitiltiig  of  any  churches  or  chapels  under  the  Church  Building  Acts  :  and 
iat.  3  (ieo.  4^.  cw2.  s»27.,  for  remedying  doubts  as  to  the  allowing  or  re-   Sut  3  Geo.  4. 
■Mttg  of  such  duties  in  cases  of  rebuilding  or  enlarging  or  increasing  the  "vJ^*.  ^^^* 


I 


n  of  churches  and  chapels,  enables  the  same  commissionersj  removed. 

fftbstid  ti»der  the  like  consent  and  authority,  to  remit  all  or  any  propor- 

Ibo  of  the  duties  of  customs  or  excise  respectively,  or  to  order  the  same 

llhf  drawn  back  or  repaid  for,  upon,  or  in  respect  of,  any  stone,  slate, 

brifks>  timber,  or  other  materials  bond  fide  procured  for  and  used  in  the 

sMdifig,  or  enlarging  or  increasing  the  accommodation  of  any  churches 

•  oiKpeUi  under  the  Church  Building  Acts  or  which  were  built  or  enlarged 

oruiemjied  with  the  approbation  of  the  commissioners  (to  be  at  any  time 

emied  under  their  seal). 

By  sut^  59  Geo,  3.  c-IS-K  s.35.  the  commiasioners  for  managing   the   Sut.  59Gco.  3. 

teie»on  Atamped  vellum,  parchment,  or  paper  were  enabled  to  allow  the  full   ^'  '^'**  *:  ^?* 

,  ,  ,     .  1       J      1        J  Stamp  duties 

>MNtDt  of  the  stamp  duties  upon  any  deeds,  bonds,  contracts,  agreements,   oq  contracts, 

ortartrmnents  made  in  relation  to  the  purchasing  or  procuring  of  anysite^, 

•f  Wlding  any  churches,  or  purchasing  or  providing  any   materials   for 

iif  iQ<;h  buildings,  under  and  subject  to  such  rules,  regulations,  and  restric- 

fan  m  ahould  be  made  by  the  Treasury  ;    and  by  stat,  3  Geo.  4.  c.  72. 

^  S8L  00  deed  of  gift,  or  grant,  security,  contract,  agreement,  deed,  or  con*   stat.  3  Geo.  4, 

^ijiiieev  or  other  instrument,  made  for  any  of  the  purposes  in  the  Church  «■  72.  s.  28. 

fioildtiig  Acts  mentioned,  or  for  any  other  of  the  purposejji,  or  under  any   Grants,  instni- 

il  tthn  provtsions  of  those  acts,  or  any  ot  tncm,  or  for  the  carry mg  into   tracts,  i^rbondi. 


_     any  of  the  powers,  authorities,  regulations,  purposes,  or  provi-   not  subject  to 
tliei^rof,  or  therein  mentioned  respectively,  is  to  be  subject  to  any  of  ®.*^P    "  ^' 
datlm  upon  stamped  vellumi  parcluuent,  or  paper# 


18,  Local  Acts.  Local  Acti. 

S  Gejo.  -k  C.72.  s,7.  empowers  the  Churcli  Building  Commissioners,  ^^*-  ^  *^^°*  ^* 

pATtshes  and  places  having  acts  of  paHiament  in  relation  to  the  ComtnissioD- 

^■ildiiig  or  rebuilding  or  cidarging  any  churcli  or  chapel,  or  enlarging  or  er»,  &c,  to 

^tonsrbg  any  church  or  chapel  yard  or  cemetery,  to  make  any  grants  or  {^an*  ior'iifo^' 

Mte  in  procuring  sites  for  churches  or  chapels,  or  land  or  ground  for  curing:  land, 

knnh  Of  chapel  yards  or  cemeteries,  or  any  addition  thereto,  and  to  use,  ^f* ,      '°  *P' 

_  .  .        .i     ,  1     »      "  1  .  *  i-         1  P'y  the  powers 

Sferoo,  and  apply  all  the  powers,  regulations,  and  provisions  of  such  acts  of  any  local  or 

^oii  this  statute  for  executing  any  of  the  purposes  thereof.  o*****"  »*^**  f***" 

Sut.  $  Ge>o,  4.  c,  72,  s.  35»  provides  against  that  act's  repealing  or  alter-  thereof. 

ii^  iWf  tug   or  affecting  any  powers,  authorities,   clauses,  or  provisions  stau  3  Geo.  4. 

wrt allied  tn  any  act  or  acts  of  2  Geo.  4,  or  of  3  Geo.  4-.,  relating  to  any  c,  72.  St  35. 


Local  Acts. 

Potters  of 
local  acts  not 
rc|.>ealufl. 


4.  c-'JS.  s,  27, 


Stat.  59  Geo.  3. 

c.  JM.*.4l. 
Cammitsioiieri 

timy  disctmrge 
parlmmc'iilary 

fees  r*J>'  o**- 
U'tning  nets. 


LiMiTATiair  or 
AcTioirs* 

SUi.  58  Ceo.  3. 
c-  45.  %.  83. 
Notice  of 
action. 


particular  parish  or  place,  or  its  authorising  or  empowering  the TS 
Building  Commissioners  to  make  or  enforce  any  order»  direcuoo,  m 
regulation  under  their  Acts,  so  as  to  alter  or  affect  any  such  povvn  m 
authorities,  or  othenvise  contrary  to  any  such  clause  or  provision;  indfor 
all  the  powers,  authorities^  t^lauses,  regulations,  and  proviii^ions  ia  such  lodl 
acts  contained  remaining  in  full  force*  and  being  used,  enforeedt  axid  apfM 
in  the  e»ame  manner  and  by  the  same  persons  as  if  that  act  had  not] 
and  Stat.  1  &' 2  CiuL  4.  c*  38.  s,  27.  provided  against  that  act's 
altering,  varying,  or  affecting  any  powers,  authorities^  clauses*  or  p«©- 
viiiions  contained  in  any  act  or  acts  then  passed  relating  to  any  ] 
parish  or  place,  so  far  as  related  to  any  church  or  chapel  thm 
built,  unless  with  the  consent  of  the  patron  and  incumbcDt,  and  of  1 
vestry  or  persons  exercising  the  powers  of  vestry  in  such  parish  or  pli 
contained  in  any  deed  or  deeds  of  trust  executed  under  the  saoctkHi  at  ^ 
bishop  of  any  diocese,  for  the  regulation  of  any  such  church  or  chapd. 

Stat.  59  Geo.  3.  c.  134*  s.  41,  enables  the  commissioners,  where  partklli 
and  special  circumstances  may  render  it  necessary,  for  the  more  tStdm^ 
carrying  into  execution  the  benelicial  purposes  of  that  act  in  an| 
divisions  of  parishes,  or  extra^parochial  places,  that  particular  i 
ment  should  be  posted  for  ^^uch  parishes,  divisions,  and  places^  to  p^T 
vance  money  for  the  payment  of  any  fees  which  may  become  due  and  be] 
able  in  either  house  of  parliament  in  respect  of  tbe  passing  of  any  such  ad 
or  acts  of  |mrliament ;  and  such  fees  may  be  paid  out  of  any  moocj  in  ^ 
hands  of  the  commissioners  arising  out  of  any  exchequer  bilJs  under  thai  «^t 
and  audi  acts  are  in  all  other  respects  to  be  considered  m  public  acti. 


parti^ 
en  ^IW 
rtheiA 
»rpl««ii 


19,  Limitation  of  Actions, 


d 


idelifl 


Stat  58  Geo.  3.  c.45.  ft.  83.  provides  that  no  action  or  suit  shilt  he  em- 

menced  against  any  pers^on  for  any  thing  done  under  that  act  uritW 
fourteen  days'  notice  thereof  in  writing  to  the  secretary  of  the 
sioners,  or  after  a  sufRcient  satisfaction  or  a  tender  thereof  midel 
party  aggrieved,  or  after  six  calendar  months  next  after  the  fi«l 
niitted;  and  any  such  action  must  be  brought  in  the  Court  of  £l 
m  England,  and  be  laid  in  the  county  of  Middlesex;  and  the  < 
may  plead  the  general  issuci  and  give  tbe  act  and  the  special 
evidence  at  any  trial  to  be  had  thereupon,  and  that  the  same  Vlitelii 
pursuance  and  by  the  authority  of  the  act;  and  if  the  same  appcsr  l»li 
so  done,  or  if  the  action  or  suit  be  brought  after  the  time  limited  for  b«ia|* 
ing  it,  or  without  fourteen  days*  notice  thereof^  or  in  any  other  eoialfi' 
place,  or  after  a  sufficient  satisfaction  made  or  tendered,  the  jury  a»  l«  W 
for  the  defendant;  or  if  the  plaintifi'  become  non-suited  or  suiler  i  ^ 
continuance  of  the  action,  or  if  a  verdict  pass  against  the  pliilf^  ^ 
defendant  is  to  have  treble  costs  and  to  have  such  remedy  for  i 
tbcni  as  any  defendant  has  for  costs  of  suit  in  any  other  caics  by  lav. 
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CHURCH   RATES.  (1) 


CHURCHWARDENS.  (2) 

1.  Defined,  pp.  S30>  SSL 

2.  Who  can  or  cannot  be  Churchwardens,  pp.  SSI — SS4. 

Pummt  ooRptfilirUr  io  aerve  the  office  —  Penons  exempt  —  Pereotu  dityual^fiedU 

1  Election  of  Churchwardens,  pp.  SS4— SS8. 

ArM  mi  wkiek  ehurekteafdene  are  to  be  tworn — By  whom  ehurchwardene  to  be  ehoeen  — 
When  ike  patnmt  of  a  ehureh  have  no  right  to  controvert  the  election  of  churchwardens — 

*  Ckmrekwarden  not  to  serve  twice  —  The  regnlar  motle  is  for  the  churchwardens  to  decl 
iw9per§ons  to  smeeeed  them  —  IFhere  it  will  be  presumed  ^kai  the  parish  have  by  custom 
tsdy  amt  duardupordem  —  Parishes  having  the  custom  to  choose  two  churchspardens  —  If 
pariskiomers  have  a  custom  to  elect  both  churchwardens,  the  canons  cannot  alter  such 
ouCoM,  espeeiattg  when  the  parson  and  churchwardens  are  a  corporation  —  In  all  the 
msmiy  erected  parishes  the  canon  law  will  take  ejffeei,  as  custom  cannot  be  pleaded — 
Wki^  the  custom  was  for  the  parson  to  appoint  one  churchwarden,  and  the  two  old 
charcktpardens  the  other,  and  the  latter  could  nnt  agree,  recourse  wa»  had  to  the  canon — 
MooK  OP  Elictiov  —  Mode  of  taking  the  poll  is  first  by  show  of  hands  and  then  by 
psOimg —  Upon  whom  the  control  of  the  election  devolves —  Closing  the  poll —  Adjouru- 
wwnt  of  meeting  —  Free  access  to  the  poll  should  be  preserved'-' If  two  sets  of  church" 
wardens  be  allowed  to  make  their  declarations,  the  right  is  to  be  settled  in  an  action  — . 
The  validity  of  the  deetion  of  churchwardens  can  only  be  tried  by  action  at  law  —  The 
court  wriO  interpose  by  mandamus  to  give  parties  an  opportunity  of  trying  the  validity  of 
thet-     ' 


4b  Appointment  op   Churchwardens   under   Church   Building 
Acn^pp.S38 — S4K 

5.  Declarations  by  Churchwardens,  pp.  S41,  S42. 

Ckmrtkwardens  and  suksman*s  oath  abolished,  and  a  dedaration  to  be  made  in  lieu  thereof 
—  Exempted  from  taking  the  oaths  of  allegiance,  supremacy,  abjuration,  ^  — 
Period  at  wlich  and  before  whom  the  declaration  must  be  made  —  No  fee  can  be 
rffwiiwfffrf  for  receiving  the  declaration  —  Churchwardens  may  be  directed  by  the 
iipmtmd  Court  to  make  the  requisite  declaration  —  The  ordinary  cannot  compel  a  person 
to  assume  the  office  of  churchwarden  — Ecdesiastieal  officers  refusing  to  receive  the  do- 
r  of  churchwardens  —  The  archdeacon  or  other  ordinary  acts  only  ministerially 
f  the  declarations  of  churchwardens* 


&  General  Duties  of  Churchwardens,  pp.  S42 — S47. 

Ckmithmsardena  are  parochial  officers  for  several  purposes  —  How  far  churchwardens  have 
the  custody  of  the  church  —  Bound  to  preserve  decorum  during  the  time  of  divine  service 
— Ifmdnister  imtroduee  any  irregularity  into  the  service,  churchwardens  have  no  authority 
to  iutcffere  —  Proceedings  against  a  churchwarden  sustained  for  obstructing  the  form  of 
simfimg —  Office  of  churchwardens  defined  by  Sir  William  SeoU  to  be  an  office  ofobser- 

(I)   rSde  RATm(CavMcn).  Manoamos  —  Ratis  (Cuubcu)  —  Vm- 

(S)     Fide    th.    fimuAL  —  Cbuecr  —      trim  —  ViuTATioy. 
Catioi-TABM  —  P«wi  —  PROSiimoir  — 


CHUECHWAEDENS. 

mUioH  and  eomplaintt  hut  mot  of  ccmtroi — Court  hound  i0  adrnH  artieka  If  ekm 
offtnnMt  im  incumbeni  for  irregutaritie*  —  Mutt  ttt  thai  the  eurttin  mt  dhilf  I 
CttimU  prevent  a  mimiMier  tqapmrnimi  v$tder  a  aequ&iraiiom  Jr^m  ejhhtmf  - 
wanbmM  have  the  care  of  a  bm^fict  dmin^  a  naeaneg-^  PftSSSittacxiiTa  ^  j 

SlQITESrEATOES DOTLES  AS  OirctSUElS  OF  THE  PoOft. 

7.  Accounts,  pp.  347 — 351* 

Time  at  which  ckurchwardenM  thould  gurrendtr  their  aeeomilt^  Whan  to  lur  li 
wham   rendered —  [fdiwpuled^  how  proped"^  ln$pttltiim  flf  fltiiilWll  — ' 
churchwardefu*  books  to  their  ewxetmrw^-Exeeptkm*  lo  l4t  iimiiwuli,  iiml  o 
—  Remedic*  against  churchwardene  when  ffuUty  of  extrarayanee  —  Aen 
ptuted,  cannot  be  controverted  txeejii  for  fraud  —  if  hen  the  reeeipte  of  ch 
JMf  thoH  their  di$bur»ementM  —  Aceounte  how  allowed  —  ProereeHmffO  iipntotf  i 
dlifii  Jbr  their  account*  —  Refining  to  account  —  Jueticet  of  the  pamt  9m  md 
the  aeeomnU  '—  JuriMiietion  of  the  Sjnritual  Court*  —  UtuiUi^aetvrf  attte  ^tkttm,   ^ 


1 


S,  Capacities    and    Incapacities    of    Churcrwardius    nt 
Acquisition  and  Disposal  of  Property,  pp*  351 — SSS, 

(^urekwardenM  have  a  corporate  mpacity  for  general  purpoeet^  hut  net  a  ^CMfvf  MpMllH 
eapaeitlf —  Caiwtd  appoint  an  ntiomey,  or  rue  for  a  legacf'-^  Dm  jmrdtawfaadijIrlkrV 
vjff  of  the  pariah  —'  One  ehurehwarden  camuot  dispoee  of  the  poods  wiikMt  tki  iMMf 
of  the  other— *  and  the  Hcence  of  the  ordinary  ij  aiao  requisite  —  One  ehurekmardn  cam^ 
reteaee —  Can  take  good*  in  euccestion  for  the  u**  of  the  peoithmnsr* '^  Stai,  i9G«l 
e,  12.  i,  17.  <—  Lease*  by  churehvarden*  <^  IVhat  eomaHtwtm  a  hud^  mrpar^  ifhr 
gtat  59  Geo.  3.  e.  12.  —  Power  of  chttrchwarden*  to  order  a  diMirma^—Jit^f'sel^ 
Mr.  Baron  Parke  in  Goulds  worts  v,  Kvights —  When  ehurehwurdrnM  wiM  k  a» 
sidered  a*  having  taken  land*  upon  their  own  reaponsihikty  •^-  SteU.  59  Geo*  9,  r,  IS.  As 
not  ejrtend  to  iamd,  the  profit*  qfwhich  are  applieabfe  to  other  pwpoieff — 
by  letter* patad  may  hatie  an  enlarged  capaeiiy  —  Asa gemtral primofb^ 
ctmnof,  in  their  corporate  character,  purchase  tandSt  or  take  by  gmmt  ^-  Gi/h  </'>*'^ 
the  parith  for  the  use  of  the  church  ihould  be  to  feoffees  in  trmtt  toihe  m* 
Can  endote  crown  land*  under  ttaL  iff  2  Gid,A,  c  59. 

9.  Proceedings  by  Churchwardens,  pp.  355-^S7» 

Churchwarden*  can  maintain  trespn**  for  the  good*  of  the  church'— Gm  maim 
for  the  recortry  if  the  gomlt  of  the  church  taken  in  the  time  of  thsir  | 
maintain  at$ump*it  against  their  predeceetor* —  Cannot  bring  aetions  afttf  I 
o^ct  has  expired  —  By  chwtdkwardims  under  Church  Building  Aeis, 

10*  Procerdinos  against  Churchwardiks,  pp,  357— 56L 

Not  criminally  responsible  unless  ttifJuBy  ditchedient  —  Judgment  of  Sir  iSMMjb 
II  MiLt,Aii  V.  pALHEfi  -^  Churchwarden*  voting  against  a  church  ruite  er^Kmibin 
jetted  to  eccluiastictd  censure*  —  Rcspon*ihle  for  church  good  >  —  If  ekmr^mitd 
mi*behave  tktnuelcesy  parishioner*  may  remope  them —  Wheu  eov€iuxHt  can  he  weskdm 
-~  Not  answerable  for  mere  indiscretion  ^-  CoirfmArrs  bt  Cat/srinrAsaBM^J 
in  equity'-^  When  peraon^ly  liable  —  l^rotection  by  law  in  due  eieemiiemef  i 
~  Imprt^KT  dsser^dion  of  churchwarden*  —  Competency  of  wiiness. 


Dcrurxn; 


Origin  or 

ehurch- 


I 


L  Defined. 

Churchwardens  are  officers  of  tbe  parish  iu  ecdesiastieiliBin^lfl 
CODstabted  are  in  civil,  and  the  main  branches  of  their  duty  wit  to  ] 
what  i»  presentable  by  tbe  ecclesiastical  laws  of  the  realm,  ajid  to  i 
church.  (1) 

In  Morgan  v,  Cardigan  (Archdeacon  o/*)(2),   chiirch wardens  lie  i 
as  having  tbe  property  and  custody  of  the  parish  goods;  mod  ill  JM^f  **1 
Tttmer{S)i  as  ministers  to  tbe  spiritual  court*. 

In  the  ancient  episcopal  synods  (4),  the  bishops  were  went  to  I 

( J )  Pridcftus  {D,D.)on  CburehvrardemiU 

li)  I  Sdk.  166. 
(3)  Godb.  ^J79. 


(4)   ride  eiiam  GUmmWid 
1  Black.  €^m,394. 


CHUKCHWARDENS. 


I  credH&ble  persons  out  of  every  parish,  to  give  information  of,  and  to  Depinco, 

ajU****  liia  dLKjrdere  of  clergy  and  people.    These  were  called  ie^^ies  stpmhdesi       "^ 

H^li  vers  In  aftertimes  a  kind  of  impanelled  jury,  consisting  oftwo^  tbree,  or 
more  persons  in  every  parishi  who  were  upon  oath  to  present  all  heretics 
jind  other  irrt^ular  persons,  (l) 

They  in  process  of  time  became  standing  officers  in  seveml  places,  e^pe- 
in  great  cities*  and  hence  were  called  synods  menr  and  by  corruption 
they  are  also  sometimes  called  f/uent/nenf  from  the  nature   of 
llkir  olHce,  in  making  inquiry  concerning  of{eiice3. 

But  the  whole  of  this  office  is  now  devolved^  for  the  most  part,  upon  the 
dmrch warden s»  together  with  the  other  office  which  their  name  more  pro- 
pKlf  imjyorts^  of  taking  care  of  the  church,  and  its  goods,  which  they  had 
bncieol  time9.(2) 


2.  Who  cam  or  cakhot  be  Chuachwahdeks, 


H  ^Kieirer  is  legally  chosen  churchwarden  must  be  an  inhabitant  (3) 
m  rffapftriah;  and  no  out-setter,  who  occupies  lands  in  theparish,  but  does 
aat  iw^ll  or  inhabit  there,  is  capable  of  being  chosen  churchwarden  of  the 
piriih.  For  by  the  duly  of  his  office  he  is  obliged  to  be  present  in  the 
pirlsh  church  of  which  he  is  churchwarden^  on  all  Sundays  and  holydays, 
t^  tike  care  that  no  disorder  be  committed  in  the  church  or  churchyard 
lirtiig  divine  service  and  sermon,  but  that  all  things  be  kept  in  order  and 
^pki;  and  this  be  is  incapable  of  duly  performing  as  long  as  he  lives  out  of 
^  parish.  (4) 

Bf  the  custom  of  Londoui  a  non-resident  partner  in  a  house  of  trade 
*fc€fe  i»  not  ineligible,  or  exempted  from  serving  the  office  of  churchwarden 
^  tke  parish  where  his  house  of  business  stands,  unless  he  be  serving  a 
prochial  office  in  another  parish.  (5)  And  it  seems,  that  such  liability 
of  noa-resident  partners  to  serve  would  equally  extend  to  all  other  places.  (6) 

Bot  a  mere  lodger  or  inmate  is  not  qualified  for  the  office  of  church- 
nniaj,(7)  To  render  a  man  liable  to  serve  as  churchwarden  he  must 
W  a  householder  personally  occupying  a  house  in  the  parish,  though  not 
seemarily  resident  thereiru  (8) 

h  parishes  which  are  divided  by  custom  into  separate  townships  or 
til^gs,  each  choosing  its  own  churchwarden,  the  churchwardens  must  be 
Ukibttaots  of  the  respective  townships  or  tithtiigs* 

Church  wardens  of  a  chapel  r}v  which  has  been  constituted  a  separate  and 
Atiiiel  parish  under  stat,  i  &2Gui  4*  c.38,  8.25.,  must  be  fit  and  proper 
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(t)  KjttL  F«f*  Ant  649. 

<2)  i  Bttm'i  E.  f-.  rJ88.  (o). 

(3)  Form  definition  of  the  word  inhahitani, 
^  I  Stopbcm  on  Purlianientju-y  Elections, 
^t  H  atf^:  1  ]>e  Lolme  on  the  English 
*^^*HJtion,  hj  Stephens,  59,  «<  »ey. ;  I  Sle- 
1*^  on  MtmieiiHil  CorporttioiiSi  90 — ^26. 

{i)  Prid«Mi^  (  D.  D. )  on  Cburchwordeits, 

ft. 

(S)  fihfkntaom  t.  Lan^on,  \  Consist* 
^    GMrit€  V.  Bructbrid^^  ibid.  dBS,  iu 


Brook  V.  Ow€nj  3  PhiL  517.  «*  Vide 
rtiun  Rtx  ▼,  mn,  I  B.  &  a  123.  Btx 
V.  AyncfeTp  ibid.  17S. 

(e)  Vy»  PridMux  (C  G.)  on  Church* 
wardent,  6,  3d  ifd, ;  a  work  which,  though 
•raAlIt  not  onlj  embraces  atl  the  Icurning 
on  its  snbject,  but  ii  ilio  of  th«  grvateit 
pr{ictical  utillt^r, 

(7)  Fttrtl  V.  Chauncy,  I  Hagg.  382,  n. 
And«rdon  on  Churchwarden^  l^*•<■^ 

(8)  Pridcaiix(C.  G.)  m\  Churchwardens, 
7. 
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persoTiB,  eho8(?n  out  of  the  inhabitants  of  such  separate  and  f 
and  membera  of  the  established  church  (1);  and  churchi» 
parishes*  under  stau  6  &7  Vier.  c,  38.  »*  17^  are  to  be  fit  and  proper^ 
being  members  of  the  united  Church  of  England  ant  I  Ireland  ;  but  I 
no  expreisfi  enactment  that  they  shall  be  chosen  out  of  the  in^ 
such  new  parishes. 

The  only  express  requisite  for  churchwartlens  in  all  other 
the  Church  Building  Acts  ig,  thai  they  be  "fit  and  proper  penoMb^ 

Mr.  Prideaux  conceives  that,  to  satisfy  Uiese  words,  the  party 
must  be  a  hfyuseholdcr^  (3) 

Churchwardens  of  separate  parishes  for  ecclesiastical  matters,  of  i 
parishes,  and  of  new  parishes  under  stat  6  *&  7  V^ict  c  S7*,  niaf 
it  h  apprehendedi  be  inhabiiauts  of  such  separate  parishes,  diMrict  p| 
or  new  pari  shea  respectively ;  for  it  ^*ems  to  be  most  consonaiil  m 
principles  of  the  common  law,  that  the  officers  of  a  given  diAtrict,  eA 
if  they  have  any  concern  witli  the  taxation  of  the  inhabitanta,  skoaN 
selves  be  inhabitants;  and  also,  that  the  same  general  rules  which  l^ 
the  election  of  parochial  church  warden  s^  shouldi  so  far  as  they  «t 
sis  tent  with  the  language  of  tfie  legislature^  be  applicable  to  the  cJisf 
these  churchwardens ;  ibr,  so  far  as  regards  ecclesiastical  maltenb  6 
substantially  parochial  otlBcers. 

But  tlie  same  reasoning  does  not  apply  to  the  case  of  sub«^ 
churchesi  or  chapels  under  the  Church  Building  Acts  (4) ;  and  it  is  I 
cessary  for  the  churchwardens  or  chap*^  I  wardens  of  such  chura 
chapels  to  be  inhabitants  of  tfie  parishes  in  which  they  are  locally  &il 
nor  is  it  absolutely  necessary  that  they  should  be  chosen  from  am^ 
owners  or  renters  of  pews  or  sittings,  though  in  ordinary  cases  it  ti^  i 
speaLing,  most  Hi  and  proper  that  this  should  be  done»  for  the  fad  d 
being  such  owners  or  renters  furnishes  the  best,  if  not  the  only,  MtU 
earnest  of  their  intention  regularly  to  attend  divine  f^ervice  at  such  dl 
or  chapels.  (5)  ^ 

The  observations  in  this  section,  so  far  as  they  relate  to  the  coom^ 
office  of  churchwarden,  are  equally  applicable  to  the  office  of  aidemj 

Bodily  infirmity>  uiilei*s  it  positively  disqualify  the  party  froi 
fiirnnng  the  duties  of  the  office,  is  not  a  ground  of  exemption ;  | 
Cooper  V.  AlinuH  (6)  it  was  held,  that  deafness  was  not  a  good  ca| 
exemption.  I 

Poverty  is  not  a  disqualification  (7) ;  and  therefore,  where  to  a  nm^ 
to  swear  in  a  churchwarden  the  return  was,  that  he  was  jMuprr  hi 
H  itrvus  minus  hahilhy  the  Court  held  the  return  to  be  insuffieiefil| 
peremptory  mandamus  issued ;  for  it  is  at  the  peril  of  the  parisllioMl 
elect  him  if  he  misconduct  himself,  (8)  'i 

Where  the  person  first  elected  churchwarden  haS|  on  paymetiti 


(1)  ^TJ<i.25. 

(2)  Stat.  58  Geo,  3.  c  AS.  s.  73.  Sut. 
I  &  2  Gul.  4.  c  38.  t  16. 

(3)  PridwiuK  (C.  G.)  on  Cliurehwrar- 
Hcns,  H.  Vide  Rtx  v.  HtiU,  1  B,  &  C  123, 
Rfx  ir.  Pofiider^  ibtd.  178.  1  Stephen!  on 
Municipal  Corporatioci%  77.  3d  lad. 

(4)  Sut«  5  Ovo.  4.  c.  lOS.      Sut.  1  &  8 


Gy|.  4.    e.  38.     StaL  1 

Vide  anU^  tit.  CMt:&c«l  Bviil 

{5)  Frtd««ujL(C.  G,)Qtki 
15. 

(6)3PluL165.  i 

(7)  Rtx  r,  nice,  1  Ld.  fUya.  li 

(8)  Bext.  Simfmm,  I  Str.€Oaj| 
v.  Cttrdifoji  {Jrthdntttm  tf)f  1  T  ^ 
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iifed»  a  person  elected  in  his  place  at  the  same  vestry  meeting  is 
serve,  unless  some  exemption  be  shown.  (1) 
)]lowing  persons  are  exempt  from  being  churchwardens,  viz.  al- 
becanse  they  ought  always  to  be  present  in  their  city  to  see  to  its 
remment  (2) ;  and  the  right  of  the  mayor  of  a  borough,  and  of  a 
ncillor,  to  exemption  from  this  o£Bce  would  seem  to  follow  from 
reason :  attomeys-at-law  (S),  and  other  officers  of  her  Majesty's  su- 
arts  at  Westminster  (4) ;  except  it  be  the  holders  of  such  offices  of 
ts  as  may  be  exercised  by  deputy  (5) :  practising  barristers  (6) : 
ictually  serving  at  the  time  the  office  of  churchwarden,  or,  as  it 
ly  other  parochial  office,  in  another  parish  (7) :  clergymen  (8) : 
ttholic  clergymen  (9) :  and  commissioners,  assistant  commissioners, 
s  of  customs,  or  persons  employed  in  the  collection  or  lAanagement 
soanting  for  the  revenue  of  customs,  and  their  clerks,  or  persons 
ider  them,  while  acting  or  employed  as  such.  (10) 
iwise  are  preachers  and  teachers  of  dissenting  congregations,  pro- 
j  have  duly  qualified  themselves  according  to  law  (11);  and  all 
»testant  dissenters  who  scruple  to  take  upon  themselves  the  office  in 
nay  execute  it  by  deputy,  to  be  approved  of  by  the  parishioners  in 
2) ;  and  Roman  Catholic  dissenters,  who  scruple  to  act  in  person, 

serve  by  deputy  to  be  approved  by  the  parishioners  in  like  man- 
;  and  it  seems  from  Adey  v.  Theobald  (14),  that  the  ecclesiastical 
ill  not  compel  a  dissenter  to  serve  the  office  of  churchwarden, 

person  or  by  deputy,  where  the  tenets,  doctrines,  and  habits  of 
are  recognised  to  be  such  as  make  it  impossible  for  the  Courts 
ler  that  he  can  conscientiously  discharge  the  duties  of  church- 

issioners,  assistant  commissioners,  and  officers  of  excise,  and  per- 
)loyed  in  the  collection  or  management  of,  or  accounting  for  the 
of  excise,  whilst  in  actual  service,  are  likewise  exempt  (15):  so  are 
stices  of  the  peace  (16) :  members  of  Parliament  (17) :  captains  in 
tn's  guards,  on  account  of  their  attendance  on  her  Majesty's  per- 
;  and  seemingly  all  other  officers  in  the  army,  navy,  and  marines, 
ipon  half  pay  (19):  Serjeants,  corponds,  drummers,  and  privates, 
Q  the  militia  (20) :  peers  (21):  physicians  practising  in  the  city  of 
and  its  suburbs  (22),  and  seemingly  all  physicians  practising  else- 
I  England,  from  their  obligation  to  attend  the  sick :  her  Majesty's 
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Justices  of  the 
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Physicians. 


■ie  T.  WeOer,  3  Hagg.  474. 

fir's  COM,  Cro.  Car.  5S5. 

X  V.  Stomtj  S  Keb.  477.     Pmuie^t 

Car.  389.     Exp,  Jefferies,  6  Bing. 

m.  Dig.  tit.  Attorney  (B.  16.) 

M.  Biarcb,  SO.  pi.  65. 
laek.  Com.  by  Chitty,  394.  i«  not, 
lekrtMi  v.  Braeebridgt,  1  Consist. 
Uftuntom  V.  Lanffston,  ibid.  380. 
^B(Dr,)€a9e,  1  Vcntr.  105.  Dart- 
^Ae  near  of,  2  Str.  1107.  The 
V  ia  "  Quod  clerici  non  ponantur 


It  81  Gw.  3.  e.  32. 
Lc  U5.i.  9. 


a.  8.     SUt. 


(10)  Stat  3  &  4  Gul.  4.  c  51.  a.  12. 

(11)  Sut  1  Gul.  &  M.  c  18.  a.  7.    Sut 
52  Geo.  3.  c.  155.  s.  9. 

(12)  Sut  1  Gul.  &  M.  C.18.  a.  7. 

(13)  Sut  31  Geo.  3.  c  32.  a.  7. 

(14)  1  Curt  447. 

(15)  Sut  7  &  8  Gea  4.  c.53.  a.  11. 

(16)  Rex  y.  Gayer,  1  Burr.  245. 

(17)  Gibson's  Codex,  215. 

(18)  Fan€*e  (Sir  Wiaher)ea$e,l  Ler.  233. 

(19)  Bex  V.  Gayer,  I  Burr.  245.     1  Ld. 
Ken.  492. 

(20)  Sut.  42  Gea  3.  c  9a  i.  174. 

(21)  Gibson's  Codex,  215. 

(22)  Sut  5  Hen.  8.  c.  6.     SUt  32  Hen. 
8.  €.40. 
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postmaster  general ;  and,  it  b  appreliended,  all  deputies,  officen^  < 
va[it>^  by  him  appointed  (1) :  and  generaLlly  all  persons  holding  WBtf  ; 
ofHce,  requiring  pers»onal  attendance,  are  eitempt  from  &er\'irig  all  pAk 
offices,  the  duties  of  which  require  the  like  atteodance,  and  arc  not  of  t 
purely  minbterial  kiod,  and  such  as  can  be  performed  bf  depnty.  (S) 
Respecting  Quakers,  the  Court,  in  Adey  v.  Theohald  (S%  refiued  la  OBr 
pel  one  of  those  persons  to  take  upon  him  the  office  of  cburchwaftdoir  tlMW 
being  various  duties  of  it,  which  a  Quaker  could  not  perform :  but  it  vi» 
at  the  same  time  expressly  stated  by  the  learned  judge,  that  he  oiiwt  not 
be  understood  to  say,  that  all  dissenters  are  exempted,  or  to  specify  vIk- 
ther  any^  and  if  any,  what  class,  may  be  exempted.  If  tliai  qvfiitioikClM 
before  the  Court,  it  would  then  be  time  to  distinguish  between  the  mm 
according  to  circumstances  and  facts.  Ue^strars  of  births  and  dealhii  iai 
registrars  of  marriages  are  also  exempt.  (4-)  As  to  a  Roman  Catholic  U 
seems,  that  although  he  is  not  compellable  to  serve  either  in  person  of 
by  deputy,  he  may  legally  Ml  the  office,  if  the  parishioners  think  fit  to 
elect  him,  and  he  is  himself  willing  to  do  so.  (5)  Sherifis  are  ez€npt|iy 
reason  of  their  b*;ing  invested  by  the  Qiieen*s  writ,  with  the  cmlodf  if 
counties  (6):  so  are  members  of  the  College  of  Surgeons  in  LoiiddD(Tiii 
and  practising  apothecaries  (B);  and  seemingly,  the  privilege  extendi  ( 
where  in  England,  from  their  obligation  to  attend  the  sick. 

If  a  privileged  person  be  chosen  churchwarden,  a  writ  goes  to  the! 
siastical  Court,  that  he  be  not  sworn  in.  (9) 

Among  those  who  are  disqualified  from  serving  the  office  of  i 
warden  may  be  included  aliens  (10);  denizens  (I I);  naturalised  subjc 
children  (13) ;  persons  convicted  of  felony  { )  4')>  fraud  (15),  or  pcrja 
and  Jews.  (17) 


3,  Elkctioh  of  Chuhchwardeks. 

By  canon  118.  '*  The  oHxce  of  all  churchwardens  and  sid 
reputed  ever  hereafter  to  continue  until  the  new  churchwarden^  tfaHi 
succeed  ihem,  be  sworn,  which  shall  be  the  first  week  aftur  Ea«ter»  or  i 
week  following,  according  to  the  direction  of  the  ordinary/' 

And  by  canon  89.  **  all  churchwardens  or  questmen,  in  every  perisliti 
be  chosen  by  the  joint  consent  of  the  minister  and  the  pariaiiioDer«,if  ill 
be;  but  if  they  cannot  agree  upon   such  a  choice,  then  the  minister i 
choose  one,  and   the  parishioners   another ;  and  without   such  a  joot  ( 
several  choice,  none  shall  take  upon  them  to  be  churchwardens;  ^tt 


<l)  Exfh  Jtkiiutm,  10  Biiig.  599.  2 
Bowl.  p.  C.  773. 

(2)  Amm,  March,  30- 

(B)  Ibid. 

(4>  SUL  7  Ouh  4.  4  1  Vict  c.  9Q.  s.  18. 

(5)  Vide  sUt.  51  Geo.  3.  c,  32.  s».  7  h  8. 
Stat  59  Geo.  3.  c.  255.  i.  9.  Stat  7  Geo, 
4.  c.  72.  a,  6,  (Ir,)-  Prideiux  (C.  G.)  oo 
Churcbwardent,  8. :  aed  vide  Antkamf  v. 
Seger,  1  Cocuift  9. 

{6)  Sttj^i/maon.  r.  Loa^tfloa,  1  Consbt 
380. 

(7)Slat  18  Geo.  2.C  15. 


(8)  Stat  6  Hr  7  GvL  S.  c  4^    M" 
Ann.  c  II.     Stat  JO  Ann.  c  1^ 

(9)  Sandemm  V.  Satrham.  Pyba.991 

(10)  Amikomf  v,  Syir,  t  CaomA  B, 

(11)  Ibid. 
(IS)  Ibid. 

(13)  Ibid. 

(14)  Ibid, 
iL48. 

(15)  Ibid. 

(16)  Ibid. 
(I7)Prid«aiux(aG.)oo 

8. 
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thaD  they  contioue  any  longer  than  one  year  in  thai  office,  except  perhaps  Klcctiox  or 
ther  be  ehoMn  again  in  like  manner."  wa1!*«I 

Dr.  Gibaon  (1)  obeenres,  *^  The  books  of  common  law  interpret  this  with  a 
iiaitalioo ;  namelyy  if  the  custom  hath  not  been  for  the  parishioners  to  choose 
bodi.  In  which  case^  when  two  have  been  chosen  by  the  parish,  on  pre- 
teaeeof  eostom,  and  one  by  the  incumbent  on  the  foot  of  this  canon,  and  the 
eedenastical  judge  hath  refused  to  admit  and  swear  more  than  one  of  those 
vhohaTe  been  chosen  by  the  parish,  upon  surmise  of  such  custom,  the  writ 
of  BaBdamns  has  been  frequently  granted  by  the  temporal  courts  to 
'  tlie  person  so  elected  by  the  parish ;  and  also  prohibitions  have  gone, 
\  where  the  Spiritual  Court  hath  attempted  to  try  or  overrule  the 
or  otiierwise  to  do  anything  to  the  prejudice  of  that  title.  Upon 
wfcieh  ooeaaion  it  hath  been  said,  that  churchwardens  are  lay  incorporations 
aid  temporal  officers ;  and  that  of  common  right,  every  parish  ought  to 
dmae  their  own  churchwardens,  which  right  is  not  to  be  overthrown,  but 
hf  proof  of  a  contrary  custom ;  and  that  although  one  is  sworn,  a  writ  may 
go  Id  swear  another  in  the  same  place,  to  the  end  both  parties  may  be  made 
I  to  try  the  right'*  (2) 


The  patrons  of  a  church  have  no  right  to  controvert  the  election  of  church-  Where  the 

mdens;  unless  it  can  be  shown  that  the  parishioners  have  no  rieht  to  elect  P||^<^^"'^^^ 

I..  .1         1         ,        ,         J  -,  .,.,  church  have  no 

eincowardens,  and  that  the  churchwardens  of  the  particular  parish  are  right  to  con- 

empt  from  the  jurisdiction  of  the  ordinary.  (3)  tro?m  the 

The  intent  of  the  89th  canon  seems  to  have  been  to  hinder  the  continu-  church- 

eaee  of  any  peraon  in  the  office  of  churchwarden  for  more  than  a  year,  un-  wardens. 

IcM  under  particular  circumstances ;  and  if  a  miyority  in  vestry  should  Church- 

chooie  the  same  person  a  second  time,  without  good  reason,  and  a  precedent  MTvcTwiin;. 
ftrso  doing,  the  officer  so  elected  would  be  warranted  in  refusing  to  serve, 
aad  would  4>e  excused  and  dismissed  if  prosecuted  in  an  Ecclesiastical 
CoDrt,  before  the  ordinary.  (4) 

The'proper  and  regular  mode  is  for  the  churchwardens  to  return  two  Tlie  regular 

imona  to  succeed  them;  but  this  b  not  exclusive  of  other  methods,  and  xnode  is  for  the 

ttaagk  customary,  is  not  indispensably  necessary,  provided  the  Court  has  wardens  to 

aiMKtory  information  of  the  election  in  any  other  way  (5)  cl«^^  ^^o 

Where  a  pariah  certificate  was  granted  by  two  persons,  who  described  gu^^uiem. 

lives  on  the  face  of  it  as  ^  A.  the  only  churchwarden,  and  B.  the  only  where  it  will 

>  of  the  poor  of  the  parish,"  it  was  held,  that  after  a  lapse  of  sixty-  be  pnsunied 

Ihw  years,  in  the  absence  of  evidence  to  the  contrary,  the  Court  would  in-  havc^b^Turtom 

M  thai  the  parish  had  by  custom  but  one  churchwarden.  (6)  only  one 

A  churchwarden  having  been  chosen  by  the  parson  of  St.  Magnus,  nigh  ^^^^^^' 

iMdoD  Bridge,  by  force  of  canon  89.,  a  prohibition  was  granted  upon  a  ji^irij^h^  1,1^^. 

liaise  that  the  parish  had  a  custom  to  choose  both  churchwardens.  (7)  ing  the  custom 

Aad  IB  Bex  v.  Bice  (8)  Chief  Justice  Holt  observed,  "  In  London,  both  *^  J^^'  ^^"^ 

Ikehnrchwardens  are  appointed  by  the  parish."  wardens. 

(I)  Codci,  S15.  (5)  Per  Sir  William  Scott  in  Anthony  v. 

(f)  JBMlm*«  COST,  Oo.  Car.  551.     Kimj^t       Seger,  1  Consist,  la 
l^»)mm,  1  Kcb.517.     BmiVM  out,  Noy,  (6)  Rex  v.  Cateshy    (Inkabiiani*  of),  4 

SL  ISBl     Wm^ook't  earn,  9  Rol.  Abr.  Av-       D.  &  K.  434.     S  B.  &  C  814. 
^t^tlm  A  Aof  (LX  SS4.  pi.  5.  (7)  Skirky  y.   Browm,  2  KoL  Abr.  Pro- 

mat  TUma^oHotpiiaHGooermanof)      Ai6ir»fm(F>  887.  pL  51. 
'.  IVilww^  I  Ls«(Sb  O.X  1S«.  (8)  1  Ld.  Raym.  138. 

(4)  I  Bnin't  E.  L.  401.  (a). 


Eliction  oit 

CHtlKCH- 

irp«?Ubloner9 
liave  a  custom 
to  elect  both 
church- 
wardenj,  the 
ettnotiK  cannot 
ftller  tucli 
custom,  efcpe- 
cblly  when  lUc 
parMjn  ami 
cburchward«*ni 
are  n  corpora* 
lion. 


In  all  tlie 
newly  ert'ttctl 
p«rUhc«,  tht? 
caivon  law  will 
tike  efTi'Ct,  as 
custom  cinnot 
be  pJ (faded. 

Where  the 
cu«tcim  wiis  for 
the  piirMin  to 
appoint  one 
churchwarden 
mad  the  two  old 
churchwardens 
tW  other^  ^nd 
the  latter  could 
not  afp-ee,  rv* 
course  was  hjidi 
to  the  canon. 


t  alter  1 


migM 


If  parbhioDers  have  a  cudtom  to  elect  both  chureIiwArdei»t  the  i 
cannot  alter  such  custom:  thus  in  Warners  case  (1),  where  ok  of 
the  church  wardens  of  All  Hallows,  in  London ,  alleging  that*  by  t^  tftt 
torn  of  that  parii^li^  the  parishioners  used  every  year  to  elect  one  M  iki 
parish,  who  had  borne  the  otlioe  of  scaveoger,  sideamau^  or  eoatfabli,  to 
be  churchwarden  ;  and  that  every  year  one  who  had  bees  to  ikett4 
churchwarden  was  to  continue  a  year  longer,  and  to  be  ike  iip]>6r  ebsfC^ 
warden,  and  another  wa^  to  be  chosen  to  hint,  called  the  under  chofvii- 
warden ;  and  that  such  a  choice  being  made  of  Warner  to  be  cliurci- 
warden,  the  parson,  notwithstanding  that  election,  nominated  one  Cjirtrr  to 
be  churchwarden,  and  procured  htm  to  be  sworn  in  the  Ecclesiastical  Cooft 
and  denied  Warner  to  he  churchwarden  according  to  the  election  of  tlir 
parisihioners,  and  this,  by  colour  of  the  canon,  that  the  parson  shoald  Un 
the  election  of  une  of  the  churchwardens ;  and  this  being  against  the  4 
a  prohibition  was  prayed.  A  precedent  was  shown  in  the  Common  Pleii( 
5  Jac.)  for  the  parisliionei's  of  Walbrook,  in  London,  where  such  a 
tion  was  granted  ;  for  it  being  a  special  custom,  the  canons  cannot  i 
especially  tn  London,  where  the  parson  and  churchwardens  are  a  i 
to  purcha'^e  and  demise  their  lands ;  and  if  every  parson  might  have  i 
of  one  churchwarden,  without  the  assent  of  the  piirishioners,  they  i 
much  prejudiced. 

But  although  the  parishes  in  London,  for  the  most  part*  < 
churchwardens  by  custom,  yet  in  all  the  newly  erected  paiislies  tit  i 
takes  place,  unless  the  act  of  Parliament,  in  virtue  of  which  the  chordil 
erected,   has  specially  provided   that  the   parishioners  •hall  chc 
inasmuch  as  no  custom  can  be  pleaded  in  such  new  pariabes.  (2) 

Li  Catteti  V,  Bar  wick  (3)  it  was  slated  that  the  custom  was  for  the  | 
to  appoint  one,   and  the  two  old  churchwardens  the  other ;  ^ot  tht  1 
churchwardens  could  not  agree,  so  the  one   presented   Barwiek, 
parishioner;^  at  large  chose  Catten.     It  was  insisted  for  Barwick,  that  I 
case  was  like  that  of  coparceners,  where,  if  they  disagree,  the  ordioaiyi 
admit  the  presentee  of  which  he  will,  except  the  eldest  alone  preaefilL 
the  other  side  it  was  said,  that  the  cases  widely  differed ;  for  tote  I 
of  a  presentation  the  ordinary  has  a  power  to  refuse,  but  be  has  oot  i 
the  case  of  churchwardens,  for  they  are  a  corporation  at  commoo  lavj 
more  temporal  than  spiritual   officers :  and  a  case  was  cited  to  baff  1 
adjudged  in  the  King's  Bench,  where,  to  a  mandamus  to  %we^  to  a  \ 
warden,  the  ordinary  returned  that  he  was  servus  minime  idooeM^  I 
but  a  peremptory  mandamus  was  granted,  because  the  ordtnaffWi 
a  Judge  in  that  ease.     And  the  Court  held,  that,  by  this  dii»iigU*iMiti< 
custom  was  laid  out  of  the  case  ;  and  then  they  must  resort  to  tba  i 
under  which»  Catten  being  duly  elected,  they  decreed  for 
costs. 


(1)  Cm  J«c.  53«.  Er^n*M  eaie,  Cro, 
Car.  551, 

(2)  Gibwo*f  Codex,  215. 

(3)  ]  8tn  145.  S.  C.  post  nom.  CuU<m 
Tf.  Strteiek.  In  the  printed  catalojifxies 
of  Processes  in  the  High  Court  of  Dcie- 
gst^  Nq.  806,,  it  ihn  foJlowiiig  notice  of 


this  case,  which  vas  Mppmlm 
frotn  York.  "  lo  17IS,  Cat 
*  In  1  nia  tmt.  ncgotiiiBi  due 
admisaioiua,  ct  Jimiioiia*  gm 
pella  de  Buffowbrid|pe  pro  i 
Bum^s  E.  L.  by  F     " 


.  nw* 


Tlif*  modi*  of  election  is  first  by  show  of  hand^,  and  tljcn  by  polling.  (1) 

Bui  at  at]  election  in  vestry,  where  the  right  of  voting;  U  regubtt'd  by 
9t»f^e^  Bourne's  Act  (58  Geo.  S.  c.  69-  s.  3.),  it  is  no  objection  to  the  pro- 
iwdtiigit  that  the  chainnan  directed  a  poll  without  fii^t  taking  a  show  of 
(  iJtbough  a  fihow  of  hands  wa^  dt^manded^  and  the  poll  was  not  de* 
,  but  was  oUjected  to.  (2) 

Where  there  is  no  regular  presiding  sworn  officer  at  an  elt  etjou  (e.  g.  of 
c)k«rcli wardens,  one  of  whom  by  custom  was  chosen  by  parishioners  paying 
ml  sod  lot»  and  the  other  appointed  by  the  rector,  which  latter,  in  fact, 
fRttded),  the  control  of  the  election  devoh-es,  at  common  law,  upon  the 
tiector^  themselves  ;  but  unless  there  be  a  custom  to  regulate  the  time  for 
nikiiig  such  election,  it  is  not  competent  to  a  majority  of  the  electors  assera- 
bM  at  the  time  of  such  election^  to  narrow  the  period  which  the  common 
U»  rnmUd  allow  ;  and  therefore  a  resolution  by  thenj,  that  it  shall  conclude 
atigifiTQ  lime,  must  at  least  limit  a  time  reasonable  in  itself  with  respect 
tsniiiDbers  and  distance,  and  be  of  sufficient  notoriety  ;  but  whether  a  rej^o* 
hlka  by  a  minority  of  the  vestry,  on  the  first  day  of  the  election,  to  close 
tbtpoU  at  four  o'clock  on  the  next  day,  in  a  parish  where  the  number  of 
^tors  does  not  exceed  180,  and  where  the  affidavits  state  a  custom  for 
!XIO  jretrs,  not  to  keep  the  poll  open  for  more  than  t«  o  days,  and  no  instance 
vilkiii  living  memory  of  extending  it  beyond  four  o'clock  on  the  second 
AijiVts  sufficient  to  warrant  the  closing  of  the  poll  at  that  time,  while 
of  the  voters  were  still  coming  in  to  poHj  and  others  had  no  notice  of 
tk  rtsolutiouj  is  a  fit  question  to  be  tried  upon  a  mandamus.  (3) 

Where  a  meeting  for  the  election  of  churchwardens  takei*  place  in  the 
piriili  church,  in  pursuance  of  a  notice  that  such  meeting  would  be  held  at 
ibptHsb  church,  and  that  in  ca^ie  a  poll  should  be  demanded,  the  meeting 
W9M  be  immediately  adjourned  to  the  town -hall,  the  chairman  may,  upon 

poU  being  demanded,  adjourn  the -meeting  to  the  town-hall,  although  a 
V^oHly  of  the  voters  pre^^ent  object  to  such  adjournment  (4-)  ;  and  that, 
ihhoiiglt  the  right  of  adjourning  the  business  in  progress  at  a  meeting  is 
fert«d  111  the  per&ons  astsembled,  and  not  in  the  chairman*  (5) 

The  rate  payers  in  vei^try  are  to  elect,  and  if  a  poll  be  demanded,  it  should 
klfpt  open  for  all  qualified  persons.  And  it  secmi*  that  if  any  single  per- 
tflft  be  excluded,  in  consequence  of  the  poll  being  taken  with  closed  doors, 
it  at?  be  a  reason  for  demanding  that  the  election  should  be  set  aside.  (6) 

Wiiere  two  sets  of  persons  have  each  a  colourable  title  to  the  office  of 
cbortbwarden,  both  ought  to  be  allowed  to  make  the  requisite  declarations. 
iWofttinary  ts  bound  to  swear  in  churchwardens  elect,  immediately  upon 
titir  applying  to  be  sworn  in,  notwithstanding  an  usage  not  to  swear  in 
•i^  the  first  vhtitation  after  Easter,  (7) 

(■the  report  of  the  Ecclesiastical  Commission  (8)  it  is  stated,  that  "after 
tfcftf  election  the  churchwardens  must  be  sw*orn  before  the  proper  ecclesiasti- 
^taihority.    If  the  election  be  disputed,  great  difficulty  arises  in  trying  its 

(I  >  jBlft4«y  T.  %er,  I  Consist.  IX  1  Stc  (5>  Ibtd. 

i^Mifv  r^ttittMiiUry  Elections,  131,  <6)  He$,  v  LamUth  {Recior  of),  8  A, 

ti}  iTrf  T.  Bvmim^kam  ilifetor,  fr,  of%  &  E,  361. 

K  2S4.  (7)  Bts  V,  MiddUttx  (Arthdmwt  /),  S 

^TX  (8)  February  15.  18S2,  p.  45. 
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CHURCHWARDEKS, 


E1.KCT10K  or 

ClIlTH'^ll- 

of  churcli- 
w»rdl«;ns  can 
only  be  tried 
by  Action  at 
Uw. 

Qmo  warrattio 
\f\\\  not  tii^  lor 
the?  office  of 
church  wArdifii. 

If  the  lord  of 
the  manor  pre- 
scriW  for  iho 
a|ipointn)cot  of 
cbiirch- 
vardens  it 
cannot  Ite  tried 
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The  Court  will 
interpose  by 
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opportunitji  of 
trying  Ihe 
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election. 


validity ;  the  Ecclesiastical  Court  has  no  authority  to  det^nijine  tbi  mm- 

tion :  and  tho  extent  of  discretion  which  it  should  exercise  in  iWMfiii|iiu 
or  declining  to  swear  in,  persons  alleged  to  be  chosen  churcliwtfd(4  ii 
diflioult  to  be  defined.  The  writ  of  quo  tearranto  wiU  not  be  giiuit«d{l) 
The  validity  of  the  election  can  be  trietl  only  by  an  action  at  law." 

But  in  Anthony  v,  Set/er  (2),  the  validity  of  the  elect  too  of  ehtrdiK 
wardens  was  tried;  and  in  Chilly's  Burn^s  Justice  (S)  it  ia  laid  dowB,tkii 
the  Spiritual  Court  may  become  the  means  of  tr}^ing  the  validity  of  tW 
election  by  a  return  of  **not  elected,"  or  ^^  not  duly  electeit;"  and  thehf^t 
may  he  tried  in  an  action  for  a  false  return. 

In  some  places,  the  lord  of  the  manor  prescribes  for  the  appointiaait  0/ 
churchwardens:  and  this  is  not  to  be  tried  in  the  Eccleaiaatacal  Cooni 
although  it  be  a  prescription  of  what  appertains  to  a  spiritual  thiog,  (4) 

One  of  two  candidates  for  the  oHice  of  churchwarden  Wftt  tleclHi  ili 
vestrj^,  and  subscribed  the  declaration  of  office^  but  the  electioo  « 
to  have  been  so  improperly  conducted^  that  the  proceedings  were  raid. 
give  the  parties  impugning  the  election  an  opportunity  of  trytog  kai 
the  Court  (considering  a  prim d  facie  case  to  be  presented),  granted  A I 
dam  us,  calling  on  the  rector  and  churchwardens  to  convene  a  Y^tiy  ftf 
electing  a  churchwarden  for  the  remainder  of  the  year.  (5) 


ArroiMTMiKT     4.  Appointment  of  Churchwardens  under  Church  Buildiito  Acn. 

or  Cniracit- 

WAaotHS 

ij  Hiita  g^  g|j^^  ^ji  Q^^  3    j,^  ^1-^  ^  Y^^^  ^^Q  ^1^  ^jj(j  proper  persons  arc  to  be  I 

BuitDisoAcTs.   pointed  to  act  as  churchwanlens  for  every  church  or  chapel  buiU  ori 
StoL58Geo.  3,   propriated  under  that  act,  at  the  usual  period  of  appointing  panilii 
e.45.  t-TS.  in  every  year,  and  to  be  chosen,  one  by  the  incumbent  of  the  tbttfek| 

cljapel  and  the  other  by  the  inhabiUtnt  householders  entitled  to  vole  i 
election  of  churchwardens,  residing  in  the  district  to  which  thediO 
chapel  shall  belong ;  and  (6)  of  any  extra^parochial  place,  by  »iicli  Ink 
householders  as  would  be  entitled  to  vote  in  the  election  of  cburelra 
if  the  place  had  been  a  parish;  and  they,  when  elected,  are  to  appetfi 
be   admitted  and  sworn  according  to  law,  and  to  collect  and  recdtf  I 
rents  of  the  seats  and  pews,  and  pay  the  stipends  or  salaries  ap 
the  Church  Building  Commissioners  to  be  paid  to  the  minister  aod  < 
the  church  or  chapel,  and  also  do  all  lawful  acts  requisite  for  and  1 
cerning  the  repairs,  management,  good  order,  and  decency  of  behtin 
be  kept  and  observed   in  the  church  or  cliapel  by  the  congr^giticm ;  i 
they  are  to  continue  in  ofBce  until  others  are  chosen  in  like  maimer  ia  I 
stead  ;  and  all  the  persons  so  chosen  churchwardens  are  empoweredi  hi 
of  non-payment  of  the  rents  of  the  seats  and  pews,  to  enter  opofi  1 
the  aamey  or  else  to  sue  for  and  recover  the  same  by  action  or  act 


(1)    Vide   Stephena   on    Nisi    Priua,  tit. 
Quo  WAaaANTO. 
(S)  1  Coimst.  11. 

(3)  Vol.  I.  p.  688. 

(4)  Gudolphiu's  Repertorium,  153. 


(5)  l?«r  V.  ffi'iiBi'm|4iiiM  (Jtei 
7  A.  &  E.  254» 

(6)  It  would  aeon  flat  tiii 
erratum^  and  diould  bt   r«a^ 
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eh  rents  (1),  in  the  names  of  "  the  churchwardens  of  the  church  or  chapel   Afpoiktmekt 

[describing  the  same],"  as  the  case  may  require,  without  specifying  the  ^ardicks*^"" 

iriitian  or  surnames  of  such  churchwardens ;  and  no  such  action  is  to  under  Church 

•tc  bj  reason  of  the  death  or  removal,  or  going  out  of  office  of  any  such   ^J""*'Wo 

larchwarden :  and  by  s.  74.  the  churchwardens  of  every  parish  in  which  

ly  additional  chapel  is  built  or  provided  under  the  act,  without  making  Stat.  68  Geo,  s. 

ly  division  thereof  into  separate  parishes  or  district  parishes,  are  autho-  ^^'  ^  '''*• 
J        .  .      ■  1       11  ,     .  ....  .  Church- 

led  snd  required  to  do  all  such  things  as  the  churchwardens  to  be  ap-  wardens  to  set 

Mnted  under  the  act  are  authorised  and  required  to  do.  >■>  parishes 

By  Stat.  59  Geo.  3.  c.  134.  s.  30.,  in  every  district,  parish,  or  division  of  Jlo^eha^ls 

ly  parish  or  district,  chapelry  or  consolidated  chapelry,  in  which  any  shall  be  built. 

lorch  or  chapel  is  built,  acquired  or  appropriated  under  the  preceding  Stot.  59  Gea  3. 

A  or  this  act,  in  which  there  is  not  a  distinct  vestry  belonging  to  such  A^Dointrnwit 

istrict  or  division,  a  select  vestry  is  to  be  appointed  by  the  Church  Building  by  commis- 

OBinissionersi  with  the  advice  of  the  bishop  of  the  diocese,  out  of  the  sub-  ^i^ners  of 

select  Testrv 

iBtial  inhabitants  of  the  district  or  division,  or  district  chapelry  or  con-  for  manage- 

didated  chapelry,  for  the  care  and  management  of  the  concerns  of  the  mcnt  of  new 

koich  or  chapel ;  and  such  vestry  is  to  annually  elect  or  appoint  the  ^  "'^  *** 

brchwarden  or  chapelwarden  to  be  named  on  the  part  of  the  parish  or  appoint 

liapelry,  and  to  elect  new  members  of  the  vestry,  as  vacancies  may  arise  church  or 

f  death,  resignation,  or  ceasing  to  inhabit  the  parish ;  and  proper  pews  <J°*P«i^*'^"»«« 
ne  to  be  assigned  and  provided  in  every  such  church  and  chapel  for  the 
le  of  the  church  or  chapel  wardens  thereof. 

By  Stat  1  &  2  Gul.  4.  c.  38.  s.  16.,  two  fit  and  proper  persons  are  to  be  Sut  l  &  2 

^pointed  to  act  as  churchwardens  for  every  church  or  chapel  built  or  ^  ^j^-c-ss. 

)propriated  under  that  act,  at  the  usual  period  of  appointing  parish  officers  Church- 

I  every  year,  and  to  be  chosen,  one  by  the  incumbent  of,  and  the  other  by  ^*»'d^n»  <>/ 

I  .1         .,  Li  1.1  ,  1  churches  built 

c  renters  of  pews  in  the  church  or  chapel ;  and  they,  when  elected,  are  under  stat  i  & 
'  appear,  and  be  admitted  and  sworn  according  to  law,  and  to  collect  and  ^  C^ul.  4.  cSS. 
eeive  the  rents  of  the  seats  and  pews,  and  pay  over  the  residue  thereof 
■aining  after  the  annual  reservation  thereby  directed  for  repairs,  and 
ier  paying  the  salary  of  the  clerk,  beadles,  pew-openers,  and  other  ex- 
■Ms  incident  to  the  performance  of  divine  service,  to  the  minister  of  the 
oreh  or  chapel,  to  be  taken  by  him  by  way  of  stipend,  in  addition  to  the 
■riy  interest  or  dividends  arising  from  the  landed  or  funded  endowment ; 
4  also  do  all  lawful  acts  requisite  for  and  concerning  the  repairs,  ma- 
feaeat,  good  order,  and  decency  of  behaviour  to  be  kept  and  observed 
the  ehurch  or  chapel  by  the  congregation  ;  and  they  are  to  continue  in 
ke  antil  others  are  chosen  in  like  manner  in  their  stead ;  and  all  the 
nous  so  chosen  churchwardens  are  empowered,  in  case  of  nonpayment 
the  rents  of  the  seats  and  pews,  to  enter  upon  and  sell  the  same,  or  else 
loe  for  and  recover  the  same  by  action  or  actions  for  such  rents  (2),  in 
e  names  of  '*  the  churchwardens  of  the  church  or  chapel  of"  [describing 
ewne],  as  the  case  may  require,  without  specifying  the  christian  or  sur- 
ges of  such  churchwardens ;  and  no  such  action  is  to  abate  by  reason  of 
edeath  or  removal,  or  going  out  of  office  of  any  such  churchwarden. 


)  It  wimid  also  seem  that  these  words      be  read  as  immediately  following  the  pre- 

weh  rcDta  **  are  misplaci^  and  should      ceding  words  ••  sell  the  same." 

!)ldciii. 

t  S 


ArroiKTMrvT 

U9«DCIt  CUURCB 
HoiLDINO 

Stat.  I  &  li 
GuU4.  c.  38, 

Separated 
parish(£s  to 
have  churth- 

Sut.8&9Vict. 
e,70.  «,6. 
App<)li*tmuiit 
of  churili- 
wartlens  for  a 
dtntrict 
chapHry  and 
vijii.validati*d. 
cbapefry. 


Sut8&9Vict 
c.  70.  ».7. 
Appointment 
(if  clturi'b- 
warden«  for  an 
Add  It  to  rial 
churcli.  the 
site  wticreof 
has  been  oc- 
ccfitcd  by  tbe 
comnnUsloucT** 


Church  are  to  he  chosen  yearly  at  the  u^ual  time  of  choosing  parUh  ofto0i» 
out  of  the  inhabitants  of  a  new  parish  constituted  under  thai  actt  to  aetii 
churchward  en  j«  of  such  parish  ;  one  by  the  minister,  and  one  by  tlbe  pf^ 
sons  exerei^ing  the  powers  of  vestry  in  the  parish  ;  and  tbe  fKfiolii  dbom 
are  to  be  admitted  and  sworn,  and  to  do  all  thing;*  pertaining  to  the  < 
of  churchwardens  as  to  ecclesiastical  matters  in  the  parish^  aa  if  it  had 
of  old  time  a  separate  and  distinct  parish. 

By  Stat,  8  &  9  Vict,  c,  70,  s.  6.,  two  residents  are  to  be  aonitaUy 
pointed   churchwardens   for  the  church  of  every  district  chapeJry  or 
folidated  chapelry ;  and  the  first  appointment  is  to  be  within  two  calrodir 
months   after   the    formation   of   the  chapelry,   and  at  a  meetitig  of 
minister  of  the   church  and  the  householders   of  the  district,  to  he  »t 
nioucd  as  the  minister  shall  direct ;  and  every  subsequent  appoiotmcilt  ti 
be  at  the  usual  period  of  appointing  parish  otHcers^  at  a   meeting  to 
ftummoued,  as  if  the  district  were  a  parish,  and  the  meeting  a  parish 
meeting  ;  and   one   of  such   persons   is  to   be  chosen  by  tbe  incumbefltif 
minister,  and  the  other  by  tbe  resident  householders ;  and  when  ele<lfd,ift 
to  appear  and  be  admitted  according  to  law,  and  to  collect  and  receive 
pew  rents  of  the  pews  and  ^eats,  and  pay  the  stipend  or  salary  ittigBcd 
the  Church  Butldmg  Commissioners  to  the  minister  and  clerk,  and  iIm 
all  acts   necessary  for  the  management,  good  order,  and  decency  of 
viour  to  be  kept  and  observed  in  the  church  by  the  congregatioa,  md 
the  recovery  of  the  pew  rents,  if  in  arrear;  and  the  money  given  it 
offertory  is  to  be  disposed   of  by  such   minister  and  cburcbirmrdeof  ai 
money  given  at  the  offertory  at  any  parish  church  is  by  law  directed  H 
disponed  of  by  the  minister  and  churchwardens  of  such  pariah;  aad 
churchwardens  are  to  continue  in  office  until  others  are   appotntod 
chosen  in  Hke  manner  in  their  stead:  and  by  s.  7.*  in  aU  cases  not 
provided  for,  two  fit  persons  arc  to  be  annually  appointed   church' 
for  any   new  church  {without  a  district)   built  upon    a  site  wl 
Church  Building  Commissioners  have  accepted  the  conveyances  tUHkr 
Church  Building  Acts ;  and    the   first  appointmeni   of  such  pervom 
be  within  two  months  after  the  consecration  of  the  church  ;  and  th* 
appointment  may  be  at  the  next  usual  period  of  appointing  pariih 
and  OTIC  of  such  persons  may  be  chosen  by  the  minister  of  the  cbitfV^ 
the   other  by    the   pew  renters,  at  any  meeting  to  be  amnmootdt  » 
minister  or  (if  there  be  no  minister)  as  the  churchwardens  gt»itif  mA 
office  may  direct ;  and  when  elected,  they  are  to  appear  and  be 
according  to  law,  and  to  collect  and  receive  the  pew  t^nts,  if  any, 
the  stipend,  if  any,  assigned  by  the  Church  Building  ComniMMOiMti  l» 
minister  and  clerk,  and   do  all  actn  necessary  for  the  manigemfal^ 
order,  and  decency  of  behaviour  to  be  kept  and  observed  to  llie  cfctfi 
the  congregation,  and  for  tbe  r«*covcry  of  the  pew  rents,  if  in  tnw 
thev  ^1^^  to  continue  in  office  until  others  are  appointed  and  ttdoull 
like  manner  in  their  stead  :  but  if  there  are  no  reuted  pews  in  the 
the  minister  may  appoint  both  churchwardens;  and  if  the  church  !• 
the  church  of  a  district  and  separate  parish,  district  parisb,  distriftcii' 
pelry,    or  consolidated    chapelry,    the    several   provisions  of  tbe 
Building  Statutes,  touching  the  appointment  and  election  of  choi 


At 

I 
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M  for  the  same,  and  their  powers  and  duties  in  each  such  case,  are  to  Appoiktment 

liy  to  such  church :  but  by  s.  8.,  no  such  churchwardens    are  to   be  ^^rdshs 

trchwardens  for  any  other  duties  than  those  mentioned  in  the  act,  or  are  under  Chorch 

bUe  officii  to  be  deemed  overseers.  Acts!* '**° 

IVbere  a  district  is  constituted  and  becomes  a  new  parish,  under  stat.  6  &  7  " 7—^^ —  . 

et  c.  37.,  two  members  of  the  Church  of  England  are,  by  s.  I7.9  within  ^  -jq^  ^g^ 

eity-one  days  from  the  consecration  of  the  church,  and  at  a  meeting  No  such 

be  summoned   as  the   perpetual   curate    shall    direct,    to   be   chosen  ^"iw  by*virtue 

arcbwardens  for  such   parish,   one  by  the  perpetual   curate,  and  the  of  his  office 

ier  by  the   resident  inhabitants   having  a  qualification  similar  to  that  overseer  of  the 

thline  iuhabitants  to  vote  at  elections  of  churchwardens  for  the  principal  \^  '  ^ 
.  t  .     .  .  .        -rr,  .,     .  1  .    .     -   Churchwar- 

nsh :  and  they  are  to  continue  m  office  until  the  next  usual  period  of  jcns  under 

pointing  parish  officers,  and  at  the  like  time  in  every  year,  two  such  ■•^^^^^.Y'*^ 

noes  are  to  be  thenceforward  similarly  chosen;  and  every  person  so 

osen  is  to  be  duly  admitted,  and  to  do  all  things  pertaining  to  the  office 

to  ecclesiastical  matters;  but  no  such  churchwardens  arc  to  perform 

e  duties  of  overseers. 


5.  Declarations  by  Churchwardens.  Declarations 

BY  Church- 
wardens. 

Stat  5  &  6  Gul.  4<.  c  62.  s.  9.  requires  every  person  entering  upon  the  ^tat.  5  St  6 

lee  of  churchwarden  or  sidesman,  before  beginning  to  discharge  the  duties  ^""^  ^'  *''  ^^' 

eitof,  in  lieu  of  the  pre-existing  oath  of  office,  to  make  and  subscribe,  ^. '    .  _ 

the  presence  of  the  ordinary  or  other  person  before  whom  he  would,  but  warden's  and 

r  the  passing  of  that  act,  have  been  required  to  take  the  oath,  a  declara-  »i<i«|man's  oath 

m  that  he  will  faithfully  and  diligently  perform  the  duties  of  hra  office,  a  declaration  to 

lich  such  ordinary  or  other  person  can  and  must  administer  accordingly ;  he  made  in 

d  110  churchwarden  or  sidesman  is  to  be  required  to  take  any  oath  on  *** '  ^^^^ ' 

litting  office,  as  formerly  practised. 

Churchwardens  arc  exempted  by  stat.  1  Geo.  1.  e.  13.  s.  20.  from  taking  Exempted 

e  oaths  of  allegiance,  supremacy,  abjuration,   &c.,   on    entering  their  ^^^  of  alfe^  * 

Bees.  giance,  su- 

Kewly  elected  churchwardens  must  appear  at  the  bishop's  or  archdeacon's,  P**™"<^y»  ■**- 

'  other  ordinary's  next  visitation,  in  order  to  make  the  statutable  declara*  „  .  .  ' 

M;  for  until  they  make  it,  they  can  do  no  legal  act  as  churchwardens,  which  and 

id  though  they  may  have  served  the  office  the  former  year,  and  then  ^^^V"  !'*'°'." 

•de  the  declaration,  they  must  make  the  declaration  anew,  for  they  are  must  be  made. 

ioiea«  and  make  the  declaration  but  for  one  year ;  and  by  the  1 18th  canon 

e office  of  the  former  churchwardens  will  be  reputed  to  continue  until 

iir  successors  have  made  their  declarations.  (1) 

Kg  fee  can,  except  by  custom,  be  demanded  for  such  declaration  of  the  ^°  fee  can  be 

'  ,  .         .    .  ,  ,      ,,,v  demanded  for 

Brchwardens,  or  for  taking  their  presentments.  (2)  receiving  the 

[Churchwardens,  after  being  duly  elected,  may  be  directed  by  the  Spi-  declaration.  . 


Church- 
wardens may 


I)    rridcAui    (D.D.),   6S.       Gib^in's  (2)  Gosfin  r.  EUitoK,  \  SaWl.  330. 

In,  215.    y|«#Mt.  1  Vrnt.  267.      /low/corA 
,4  U.  h  C.  46J. 
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IT  Chuacu- 

be  directt^  bf 
the  S))ir'itual 
Court  to  make 
ibe  recjuisittf 
elect)  r4t  ion. 


The  ordiiiiiry 
caniHit  cum  pel 
B  perM»ti  i<i 
a!%^uine  the 
office  i>F 
Lhtirch  warden. 

Eccle»)ftfttJcal 
officers  refuel  n|]; 
to  receive  llio 
liectarations  of 
church- 
wardens. 

Archdcacoti  t*r 
or  her  ordinrtry 
acts  onlj  mi' 
ni%teria][ly  in 
receiving  the 
dcclaratioiiib  uf 
ctiurch- 
irardena. 


ritual  Court  to  take  the  declaration  before  the  proper  offi£?t»r  (I )t 
may  be  cxeoiuniunicateil  fur  reFuj^al,  and  no  prohibition  will  lie.  (2) 

But  in  Stutter  v,  Freston  {^%  uher^  the  defendant  wa*  libelled  w^M 
for  not  appearing  to  take  upon  him  the  ofiice  of  charchwaitleiH  tiMifk 
thereuiilo  appointed  by  the  ordinary,  prohibition  vrtts  gnmledl  imlttvii 
held,  that  altiiougli  the  pariijhioner&  and  parson  neglect  for  CTrr  to  liiBf 
to  choose  churchwardens,  yet  the  ordinary  has  no  jurisdictioo;  for  dnfC^ 
wardens  are  a  corporation  at  common  law,  and  are  different  fmot  qtfee»t]ifB» 
who  were  the  creature!*  of  tlie  Reformation,  and  came  in  by  the  caooo  Itv. 

It  has  been  held,  that  an  action  on  the  case  will  lie  against  the  ecrlfsiai»£icsi 
judge  for  refusing  to  swear  in  churchwardens  elected  by  the  p*rishtaner»v md 
by  an  alleged  custom  enabling  them  to  elect  both.  (4-)  And  if  the  ordtotff 
refuse  to  admit  and  swenr  in  a  cliurchwattleny  the  Queen's  Bench  will  pwA 
a  mandamus  to  compel  himj  thtmgh  the  validity  of  the  clectioii  be  < 
and  other  parties  claim  to  have  been  elected.  (5)  For  the 
or  other  ordinary  acts  ministerially  only  in  receiving  the  deda 
churchwardeusi(G);  and  the  parishioners  are  the  judges  of  tlie  qn 
of  the  persons  whom  they  elect  churchwardens  (7):  and  their  ; 
will  prejudice  the  parishioners  of  the  parish,  and  not  the  archdianecMi;  I 
they  have  not  only  the  custody,  but  also  the  properly,  of  the  gondii 
longing  to  the  church,  and  may  maintain  actions  for  them  ;  and  §ati 
reason  the  office  is  merely  temporal.  Nor  can  an  archdeacon  lefw 
receive  the  declarations  of  churchwardens,  on  the  ground  of  th^  i 
having  presented  themselves  at  the  first  visitation  after  their  electioii.( 
But  it  seems  that  the  ordinary  ought  not  to  give  effect  to 
absolutely  void  in  itself;  although  he  should  not  take  frivolous  on 
objections.  Thus,  in  Antlmntf  v.  Seffer  (9),  Lord  Stowell  ob^crred,  ^ 
has  been  said  tlicrc  would  l>e  ground  for  a  mandamus,  but  tna 
for  otfices  the  most  miniate  Hal  leave  a  discretion  not  to  join  in  aa  I 
act ;  and  if  a  parish  had  returned  a  Papist,  or  a  Jew,  or  a  cbjjd  oft 
of  age,  or  a  person  convicted  of  felon y^  I  conceive  the  ^rdinarr  i 
bound  to  reject  .  .  *  . ; ''  ^'  and  though  it  is  the  duty  of  the  ordioarr  I 
to  take  sliglit  objections,  he  is  bound,  1  conceive,  to  take  care«  thtiJ 
tion,  in  hin  opinion  void  in  itself,  should  have  no  legal  effect,  and 
a  duty  which  he  owes  to  the  parish  and  to  the  general  law  of  tliei 


Gbkeeai. 
DuTi»  or 
Cnvactf* 

Clii&rch- 


6.    GENEaAL,   DUTIBS   OF    CtlURCHWARDKlfS, 

In  the  Governors  of  St.  Thomas »  Hospital  v.  Trthome  (10)  Sir  ( 
Lee  said,  '^  Churchwardens  are  parochial  olficera  for  leveral  poqioiai  I 


(1)  Cooper  V,  Jltnnttt  3  Phil  16(5.  Cat- 
ih  r.  Richttrd$om^  2  Str.  715.  AiUkan^  v. 
S^g^T,  I  Consist.  10.  Adey  t.  Theotmld,  1 
Con,  4-17. 

(3)  GilHoo'«  Codex,  316, 
(3)1  Str.  52. 

(4)  Anom.Q  Lutw.  iota 

(5)  Rrx  *.  Mifidleatx  (  AfrAtJeaeom  of\9 
A.  /W  E.  615,     Et/k  DufitUi,  ibid.  617, 

(6)  G'fuiinr.  EUinm^  1  Salk.  310.  /*«  v. 
Simpgon,  1  Str.  6U9. 


(7)  Rtx    ▼.    JtiMb    t    Ld. 
5  Mod.  325.      RttM  V.  WkiSf^  S  J 
1379.       Rtjs  V.  Rttt,  Clmrth, 
V.  Cnrdiffftm  (  Arthdawmvfy,  \  \ 

(8)  Awm,  2  Lutv.  lOia     Mmt^i 
3  Kek  418. 

(9)  1  ConniL  IK 
(10)1  L€ti(aira),ll9L  IBIbLC^ 

394. 


CHURCHWARDENS. 


pect  the  morals  and  behaviour  of  the  parishioners,  as  well  as  to 
,t  care  of  the  goods  and  repairs  of  the  chuTcii  '*  as  representatives  of  the 
J  of  the  parisb* 

In  Z^v  T.  MatiJte^os  (I)  Sir  John  Nicholl  observed,   "The  minister  has 

ibe  fipit  instance  the  right  to  the  possession  of  the  key  [of  the  church], 

tod  tlie  churchwardens  have  only  the  custody  of  the  church  under  him.    If 

tke  mitiistcr  refuse  access  to  the  church  on  fitting  occasions,  he  will  be  set 

tight  oo  application,  and  coniplaiJit  to  higiier  authorittes.'' 

Churcliwardens  are  the  officers  of  the  parish  in  ecclesiastica!  matters,  as 
oonstabtes  are  in  civil ;  and  are  bound  to  exercise  their  authority  in  pre- 
tffiag  due  decorum  in  the  time  of  divine  service.  Thua^  they  may  justify 
nkivg  off  the  hat  of  a  person  who  refuses,  upon  request^  to  do  it  him- 
HIC  (iS)  They  may  likewise  exercise  a  reasonable  discretion  in  direct- 
ing where  the  congregation  shall  sit,  and  may  remove  a  person  from 
Oil  teal  to  another,  provided  no  unnecessary  force  be  used,  and  the  re- 
Mfil  ean  be  effected  without  public  scandal,  or  the  disturbance  of  divine 
invice.(S) 

b  Bmrttm  v,  Henson  (i),  where  a  parish  clerk  having  been  dismissed 
inm  hm  c»IBoe  by  the  rector,  though  irregularly,  and  another  appointed* 
tbe  former  entered  the  church  before  divine  service  had  commenced,  and 
took  possession  of  the  clerk*^  seat,  it  was  held  that  the  churchwardens 
justified  in  removing  him  from  the  clerk's  desk,  and  also  out  of  the 
^urch,  if  they  had  reasonable  grounds  for  believing  that  he  would  offer 
uitcrruption  during  the  celebration  of  divine  service ;  and  Mr,  Baron 
AMtnan  observed,  **  In  Hawkin*fi  Pleas  of  the  Crown  \5)^  it  h  laid  down 
tint  churchwardens,  and,  perhaps,  private  persons,  may  whip  boy»  playing 
h  church,  or  pull  oW  the  hats  of  those  w  ho  obstinately  refuse  to  take 
tkcB  flC  theinselTes,  or  gently  lay  hands  on  those  who  disturb  the  per* 
^mmce  of  any  part  of  divine  service  and  turn  them  out  of  the  churchi 
these  pontions  he  quotes  1  Saund.  13.,  1  Sid.  301.,  5  Keb.  124^,  and 
168.  ffatee  v.  Planner  (6)  is  likewise  an  authority  to  show  that 
iiraideiBS  may  interfere  to  preserve  decorum  in  the  clnirch*  Here 
epagregation  were  assembling  for  divine  service,  and  the  defendants 
what  was  necessary  to  guard  against  interruption,  and  a  most 
y  exhibition   during   its   progress;  that   they  were  fully  entitled 
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I  Wwlk  f.  Territf^ion  (7),  which  was  an  action  of  trespass  for  assaulting 

^phuntiir,  and  dragging  him  out  of  the  clerks  desk  in  the  parish  church 

Q,  and  along  the  aisle  thereof,  and  imprisoning  the  plaintiff,  one 

pleas   to  the  declaration  wa^s  that  the  plaintiff  wilfully   and   con- 

OQsly  came  into  tlie  said  church  during  the  time  that  dirijie  service 

}  reiebrated  therein  J  and  disturbed  the  same  and  the  congregation 

by  wrongfully  getting   into    the   clcrk*s   desk,   and   preventing    the 

from  getting  therein,  and  by  making  loud  noises,  and  by  read- 

I  fiogiog  in  a  loud,  noi^iy,  and  unbecoming  manner,  and  by  otherwise 

fatinaelf  in  an  indecent  and  irreverent  manner;  whereupon  the 


!  HmB  V.  Fhmnfr,  I  Lev.  197. 

t.  MoAki^m,  2   M.  &  Rob* 
»'  Efithmsticsil  Sutuu.%33H. 


(4)10  M.  k  W,  105. 
(5)  Book  L  c.  €S.  ».  29, 
{€)  1  Saiind.   13.      I  Sid.  HOI. 
(7)   13  iM.&  W41 
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defetidant  Terrington,  bemp;  one  of  the  church  wardens,  for  the 
of  due  decorum,  deeetjcy,  ntid  reverence  in  the  church,  atid  for  li 
the  interniption  and  disturbance  of  the  congregation,  requested  th%\ 
to  leave  the  desk,  and  to  cease  such  disturbance  and  such  noise*,  &d 
the  platntilf  refused  to  do,  and  continued  in  the  church,  in  the  de^l 
ihe  it  me  divine  service  iro*  so  hciftg  eehbruted  therein^  disturbing  f 
and  the  congregation  there;  wherefore  the  defendant  Terrington, j 
churchwarden,  and  the  defendant,  John  Bluck,  being  rector  of  tl| 
ehurchj  and  the  other  defendants,  being  constables,  in  aid  of  ( 
Terringlon,  and  at  \m  request  for  the  preserving  of  due  deeoruifl 
Terence  in  the  church,  and  for  removing  the  interruption  and  dtfl^ 
and  because  they  could  not  otherwise  presenrc  »ueh  deconim,  | 
remove  such  disturbance,  &e,,  gently  laid  their  hands  on  the  plaiiit 
forced  him  out  of  the  desk  and  eiiureh  (] );  but  it  was  held,  tbatt 
was  not  supported  by  proof  of  misconduct  in  the  church  befort  % 
mencement  of  divine  service:  and  it  seemed  to  be  doubted  it| 
churchwarden  ]\^m  authority,  as  such,  to  turn  out  of  the  church  i 
who  commits  a  trespass  therein  upon  a  week  day,  or  when  «er^'i«^ 
going  on  or  about  to  commence ;  or  whether  he  ought  not  io  jwltf 
the  rector.  A 

Although  it  is  the  duty  of  the  churchwardens  to  repreM  all  I 
interruption  of  the  service,  yet,  if  the  luintster  introduce  any  in^ 
into  it^  they  have  no  authority  to  iutertere ;  and  in  HutckinM  v,J)tl^ 
proceedings  were  sustained  against  churchwardens  for  interfering  to^ 
and  prohibit  the  form  of  singings  &c.»  which  had  been  atitlioriMl 
minister.  | 

In  that  case  (3)  Sir  WiUiau  Scott  observed,  •*Thc  first  point  ti*| 
these  churchwardens  have  a  right  to  interfere  in  the  service  of  tke| 
as  if  that  iiiterferenee  is  legal  in  any  case,  it  is  so  in  the  pro^ 
ascertain  this,  it  is  proper  to  con^Jde^  what  are  their  duties;  and  1 4 
that,  originall)^  they  were  confined  to  the  care  of  the  eccle^iaaticil  i 
of  the  parish,  over  which  they  exercise  a  discretionajy  power  fa 
purposes,  fn  all  other  respects,  it  is  an  office  of  ol)servation  and  c^ 
but  not  of  control,  with  respect  to  divine  worship:  so  it  is  laid  I 
Ayliffe  {4),  in  one  of  the  best  dissertations  on  the  duties  of  dknivli 
and  in  the  canons  of  L^7K  In  these  it  is  observed,  that  the  cbafdj 
are  appointed  to  provide  the  furniture  of  the  church,  the  bread d 
of  the  holy  sacrament^  the  surj>Uce,  and  the  books  necessaiy  foti 
forniance  of  divine  worship,  and  such  as  are  directed  by  law;  btil^ 


L 


(  1 )  It  may  l)e  here  c»b«t»rved,  that  as  to  the 
impriionmcnt  a  justificatjon  was  pleaded, 
on  I  lie  ground  of  the  plamtiff's  having  con" 
dycted  himself  indecently  tn  the  church 
duTint;  diviiw  inrvicc,  and  disturbi-d  the 
oongregitftttm,  wherefore  the  defendants 
being  the  church warden<i|  after  hi&  rn^fu'^^)!  to 
lesw  the  church  for  the  pre^ervinflf  of  de- 
cieney  sod  reverence,  and  prevciuing  dis- 
tiirbanee  of  Ihe  cungregation^  removed  him 
therefrom,  and  beean^e  he  threatened  lo 
return  and  rt'new  the  di-vturbajaer,  im- 
prisoned him,  and  kept  and  detained  him  so 
imi>ri«ined//r  n  rrmofmtle  timf,  lo  wit,  two 


hours;  gnw  etteadtm,  ^r.  ,-  lo  \ 
ptieation  was  die  imfmrid^  wnh  a  i 
iTient,  that  the  defendanta»  aftit^  i 
lion  of  a  r«a*on*blc  time,  &.e^  i 
imprison    the    ptainttC   and 
tjaincd  him  in  prinon.   witbotit  I 
probuhle  cau^k',  for  a  long  1 
hour»  ;  and  it  v^a^  trvltt,  on  •peeaali 
th  at    iJ  I  e    re^d  icnt  iim    and 
were  good,  and  were  not  o^ff*  1^1 
tion  of  duplicity* 

(2)  I  Comifi  1 7a 

(3)  Ibid.  173, 

(4)  Parrrffm  3m^  tm 
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I  has  tho  use.    If,  indeedt  he  errs?  in  this  respect,  it  is  just  matter 

f  €0■^>Uillt,  which  the  chyrchwarJeim  are  obliged  to  attend  to,  but  the 

iw  wioald  not  oblige  them  to  complaint  if  they  had  a  power  in  themselves 

a  redress  the  abuse.    In  the  service,  the  churchwardens  ho^va  nothing  to  do, 

rut  to  collect  the  alms  at  the  offertory ;  and  iht'y  nmy  refuse  the  admis* 

hm  of  strange  preachers  into  the  pulpit  ;  for  this  purpose  they  are  aiitho- 

ntrd  bj  the  canon  ( 1 ),  but  how?     When  letters  of  orders  are   produced, 

llmr  authority  ceosGn*     Again;  if  the  minister  introduces  any  irregularity 

iMolllC  service,  they  have  no  authority  to  interfere,  but  they  may  eoniplain 

iDtbe  ordinary  of  his  conduct.     I  ilo  not  say  there  may  not  be  cases  where 

tliey  may  not  be  bound  to  interpose.     In  such  cases  they  may  repress,  and 

ought  to  repress,  all  indecent  interruptions  of  the  service  by  others,  and  are 

tic  most  proper  persons  to  repress  them,  and  desert  their  duty  if  they  do 

Mt    And  if  a  case  should  be  imagined,  in  which  even  a  preacher  himself 

Vif  gotlty  of  an  act  grossly  otfensive,  cither  from  natural  infirmity  or  from 

iifmierly  habits,  I  will  not  say  that  the  churchwardens,  and  even  private 

jienoiifi,  might  not  interpose,  to  preserve  the  decorum  of  public  worship. 

Bmtlial  b  a  case  of  instant  and  overbearing  oeeessiiy,  that  supersedes  all 

odio&ry  rules.     In  cases  which  fall  short  of  such  a  singular  pressure,  and 

CIO  limit  the  remedy  of  a  proper  legal  complaint,  that  is  the  only  proper 

node  to  l»e  pursued  by  a  clmrehwarden,  if  private  and  decent  application 

to  U>e  mi  nisi  er  himself  shall   have  failed  in    preventing  what  he  deems  the 

^petition  of  an  irregularity.      At  the  same  time,  it  is  at  his  own  peril  if 

ht  tiitkes  a  public  complaints  or  even  a  private  complaint,  in  an  offensive 

maniirr,  of  that  which  h  no  irregnlarity  at  all,  and   is,  in  truth,  nothing 

*  than  a  misinterpretation  of  his  ow  n.^^ 

But  tlie  Court  is  bound  to  admit  articles  by  a  churchwarden  against  an 

Dt,  for  frequent  irregularities  in  the  performance  of  divine  service 

I  ef  parochial   duties,   and  for  violating   the   churchyard  (2) ;   and   the 

b  ward  ens  are   to  present   the   minister  for  n  on -reside  nee,  or  for  ir- 

rand  incontinent  living,  or  any  other  excess  or  irregularity  calculate<l 

to  bring  disgrace  upon  the  sacred  office. 

Churchwardens  are  required  by  the  canons  to  see  that  curates  are  duly 
fiemsed  by  the  bishop;  and  that  strangers,  unless  duly  €|ualified,  do  not 
FPteh  in  the  church. 
^But  a  cburehwardeD  cannot  prevent  a  minister  appointed  under  a  seqm^- 
^^■tioit  from   oHiciating  in    the    church ;    and    in    Ihi:*   respect  augmented 
^■ici^  stand  on  the  same  footing  as  presentative  livings.  (3) 
|^CliOf(;tiii  j^rdena  have  the  care  of  a   benefice   during  a  vacanc*y  ;  and  the 
iSetth  or  avoidance  of  the  incumbent  of  the  parish  in  which  any  separated 
tiah  or  district  church  or  chapel  has  been  consecrated,  is  to  be  notified  by 
I  bifthop  of  the  diocese  under  his  hand  and  seal  to  the  minister  of  such 
or  chapel,  and  to  the  churchwardens  of  the  parish,  and  such  notiti- 
on  is  to  be  preserved  with  the  parish  registers,  (4») 

lip  churchwardens  are  now  chictiy  the  persons  who  are  to  make  pre- 

nU;  but  this  is  not  in  accordance  either  with  the  ancient  canon  law, 

mh  the  practice  of  the  Church  of  England  before  the   Reformation; 
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I  Oman  50. 

EMMtf  ▼.  Bvmaker  {Chrk),   2  Hagg. 


(3)  Plroirf  ¥.  CrtiwrH,  1  Lee  (Sir  G.)*  3fr* 

(4)  Stftt,  58  Geo.  ^.  c.    45.  s,  29.     Ste- 
phen!»*  Ecclesiantiesl  Sutute%  11 15, 
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in  the  Kcclrii* 


Ilictr  o(Bce  originallj  being  only  tba  one  of  Ike  goods,  rcpwri,  ami  mm 
mtmi^  of  the  church  ;  for  which  purpose  alone  were  they  for  mmof  hwtini 
jewn  fepoted  a  bodjr  coq>ormte ;  but  the  busmen  of  prei<ntipg  «w  ^ 
volred  upon  them  by  canons  and  coa<(titutioiiB  of  a  more  Dtodem  dili.(1) 

Thiiis  they  are,  by  the  1  I6th  and  1 17th  canons,  directed  twice  in  e^&j  |avt 
at  the  viiiiitations  of  the  bishop,  archdeacon,  or  other  ordinary,  to  mt^tJmr 
pretentmeDts  according  to  certain  articles  given  to  them.  (2) 

They  may,  however,  present  aa  oflen  as  they  please^  but  are  not  oUiffd 
to  do  fo  more  than  twice,  except  at  the  bishop's  vbitation.  (5)  Whao  t^r 
oegtect,  the  minister  may  present ;  but  such  present  men  ts  ought  to  bt  ajm 
oath.  (4) 

By  Stat.  6  Edw.  6.  c.  K  s.  2.,  staL  1  Eliz.  c.  2.  s.  14.,  and  stat.  5  Jac  L  c*  I 
s.  2,  (5),  the  churchwardens  were  to  present  thoM  who  did  not  go  to 
church ;  but  stat.  9  &  10  Vict-  c  59.  has  repealed  all  penalties  for  nof 
attendance  at  divine  service. 

If  the  churchwardens  omit  to  present  any  of  those  particulars  of  whkk 
there  h  a  common  fame  in  the  parish,  they  may  be  compelled  to  do  « 
by  the  ordinary  at  hh  visitation  ;  and  if  they  refutty  they  may  bef 
aj^ainst  as  wilful  breakers  of  their  oath,  and  be  in  the  hUtfim 
comniutiion  by  the  minister  of  the  parish.  (6)  They  should  oot^  I 
unadvisedly  found  formal  accusations  on  malicious  reports^  hot  i 
care  to  present  no  ill  fame  of  any  one,  for  which  there  ts  not  just  i 
sufficient  ground.  (7) 

As  churchwardens  may  present  in  the  temporal,  so  aUo  may  thry  \ahi  I 
in  tiie  spiritual  courts,  (8) 

Cliurehwardi^n^  having  the  care  of  benefices  during  their  vacancy,  wh 
by  death  of  the  incunibcjU  or  otherwise,  are  upon  any  &ueh  avotduort 
apply  to  the  chaiici'llor  of  the  diocese,  for  the  sequestration  of  the  ppili 
and  being  thereupon  authorised  by  instrument  under  ^eal,  they  are  to  maflll 
the  profits  and  expenses,  for  the  benefit  of  the  successor;  and  they  af«i 
this  capacity  to  till  the  gtebe,  gather  the  tithei^,  and  dispose  of  the  { 
duee  at  the  best  market;  and  do  everything  for  the  intereet  of  tlM 


(I  )  Git^ion  on  Visitations,  59. 

The  ancient  method  ww,  not  onlj  for 
the  cJergy.  but  the  body  of  the  people 
within  sitch  a  dt^ttrict,  to  appear  at  mynodv 
or  (aa  we  now  call  theni)  general  \i5itati0Di 
f  for  what  wc  now  call  vLsitalionK  wt-re  really 
the  annuni  ffjiiOfI«,  the  laws  of  the  church, 
by  visitatianM,  alwayi  meaning  visitations 
parochial) ;  and  the  way  was,  to  svtvct  a 
certain  number,  at  the  discretion  of  the  or- 
dinary*  to  give  information  u|H!»n  oath  con- 
cerning the  manneni  of  the  people  within 
the  district ;  which  number,  the  role  of  the 
[  titw  upon  this  head,  supposes  to  have 
been  selected,  while  the  synmt  was  Kilting: 
but  ofterw'ards,  when  the  body  of  the  peo* 
pic  began  to  he  eicu.icd  from  Jittcntlance,  it 
wa*t  diri^cted  in  the  citation,  that  fuur,  nil 
or  eight,  according  to  the  proportiuu  ^f  the 
district,  should  appear,  together  with  the 
clergy,  to  represent  the  rest,  and  to  Ik*  the 
U»tm  fyworlolfj,  as  the  canon  Inw  elsewhere 
style*  tbcm.  But  all  this  while,  we  Hnd 
nothing  of  <Biurchwardcnt  present ing  till  a 


little  bdbre   the   Reformaiioo ;   « 
6nd   the  churehwardena  tiigan  to 
either  by  themsclve«»  or  with  twos  tk«i 
more     credible    partibioiicn    joiptd 
them  :  and  this  ieema  rtideBtly  lo  k»  1 
original  of  that  office  whicli  oar  c 
the  ofiicc  of  aidemca  or  MntfM 
59,  60,  61, 

(9)  Aylire'9  Parergon  Jitfk,]7a    ^»- 
deaux  (  U.  D.  )  on  Church wanicDa,  3.    CA-  ^ 
»on  on  Vi^iutiont,  59. 

(%)  Canom  116  and  UT, 

(I)  Unon  1 13.      Gnn  v.  KSkC  2  VflH.  | 
42. 

(5)  Fide  Canofi  90l  M^  a.  i 
Cro.  £tix.  75a  Rtx  w.  rmm»i,  i  : 
S74. 

(G)  rrtdeauz(D.IX)oBChanl«n 
4.    €ai»onK  ^6,  and  U7.  CtfciB>  m  Wi»  | 
tion»,  59,  6(X 

( 7 )  Prideaui  (  D.  O* )  00  i 
5. 

(S)  Qmlttr  w,  Ntmtm,  €mfk,  l$L 


CHURCHWARDENS. 


347 


L  They  are  also  to  take  care  that  the  church  be  duly  served  by 
md  to  pay  him  out  of  the  profits  of  the  benefice  such  sum  as  the 
naj  fix,  if  applied  to  for  the  purpose  :  and  they  are  bound  to  ac- 
he new  minister  when  he  is  instituted  ;  and  if  he  is  satisfied,  and 
a  a  dbcharge,  this  concludes  the  matter  (1):  but  though  the 
rdeas  are  the  proper  officers  for  this  business,  and  are  bound  to 
t  if  required,  yet  the  ordinary  may  confide  the  trust  to  others, 
accept  it. 

churchwarden  is,  by  stat  4*3  Eliz.  c  2.,  also  an  overseer  of  the 
as  iittch  is  joined  with  the  overseers  appointed  by  the  justices 
ace,  in  all  matters  relating  to  the  poor;  and,  indeed,  church- 
rere  the  original  overseers  long  before  there  were  any  others 
ippoioted  by  act  of  parliament 

L  4  &  5  Gul.  4.  c  76.  establishes  an  entirely  new  principle  for  the 
iie  poor ;  and,  under  s.  46.,  the  commissioners  may  direct  the 
or  guardians  of  the  poor  of  any  parish  or  union  to  appoint  certain 
n  for  superintending,  or  assisting  in  the  administration  of  the  relief 
ment  of  the  poor :  nevertheless,  s.  73.  requires  that  a  notice  of 
1  for  an  order  of  maintenance  on  the  putative  father  of  a  bastard, 
(igned  by  a  majority  of  the  aggregate  body  of  churchwardens  and 
;  so  that  such  a  notice,  signed  only  by  two  overseers  of  a  parish, 
re  are  also  two  churchwardens,  is  bad.  (2) 


GiMBKAL 

Duties  op 

CUUKCH- 
WARDXMS. 


DUTIXS  AS 
OviRSXIftS  OP 

THE  Poor. 


Order  of 

mainteoance 
must  be  signed 
by  a  majority 
of  the  aggre- 
gate body  of 
church  wardens. 


7.  Accounts. 


Accounts. 


>n  89.  **  All  churchwardens  at  the  end  of  their  year,  or  within  a  Canon  89. 

er  at  the  most,  shall,  before  the  minister  and  the  parishioners,  give  "^""^^ '*  which 
r    V     -         .  «        t  .1.11         churchwardens 

iccount  (3)  of  such  money  as  they  have  received,  and  also  what  should  sur- 

ly  they  have  bestowed  in  reparations  and  otherwise  for  the  use  of  wnder  their 

bu    And  last  of  all,  going  out  of  their  office,  they  shall  truly  deliver 

parishioners  whatsoever  money  or  other  things  of  right  belong- 

church  or  parish,  which  remaineth  in  their  hands,  that  it  may  be 

over  by  them  to  the  next  churchwardens  (4),  by  bill  indented."  (5) 

ur  that  churchwardens  may  thus  come  to  an  account  within  one  When  to  be 

taken. 


Stat  28  Hen.  8.  c.  11.     Steer's 

live,  110.     Stephens*  Ecclesias- 

ss,S06. 

▼.  Cambridgtihirt  {Justices  of), 

48a 

si  ocnwnt ;  —  If  the  custom  of 

it»  Ibr  a  certain  number  of  pcr- 

re  the  goTcrnmcnt  thereof,  and 

is  giTcn  up  to  them ;  the  cus* 
d  ia  Uw,  and  ihe  account  given 

a  good  account.     Gibson's  Co- 

la  been  said  that  the  New  Poor 
•adars  it  no  longer  necessary  that 
tm  should  be  overseers  of  the 
urn's  £.  L.  by  Phillimorc,  411. 


Vide  Stat.  43  Elis.  c.  2.  s,  2.,  sUt.  17 
Geo.  2.  c.  38.,  sUt  1  Geo.  4.  e.  94.,  stat 
45  Geo.  3.  c.  54.,  and  stat  4  &  5  Gul.  4. 
c.  76. 

(5)  By  bill  indented:  —  Lyndwood, 
speaking  of  the  inventory  of  the  goods  of 
the  church,  to  be  delivered  in  writing  to  the 
archdeacon,  says,  **  Ut  hiec  scripta  indentata 
forent,  bonum  esset,  sicut  una  pars  rema- 
ncret  pen^s  archidiaconum,  alia  pen^s  pa- 
rochianos :  *'  from  whence  this  branch  of 
the  present  canon  seems  to  have  been 
taken.  Gibson's  Codex,  216.  Lyndwood, 
Prov.  Const  Ang.  53.  Vuie  anis^  tit. 
Church. 
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Accounts. 


To  whom 
rendered. 


If  disputed, 
bow  proved. 


Vouchers  tn 
support  of 
accounts. 


Inspection  of 
accounts. 


Sutl7Geo.2. 
C.38.  s.  14. 
TransmisMon  of 
churchwardens* 
books  to  their 
successors. 

Exceptions  to 
the  accounts, 
and  on  what 
grounds. 

Remedies 
again«t  church- 
wardens when 
guilty  of  ex- 
travagance. 


month  after  their  quitting  office,  they  must  the  Sunday  before  give  notic 
in  the  church  for  a  parish  meeting,  that  all  who  have  paid  to  the  rate  ma; 
if  they  think  fit,  be  present  to  take  au  account  of  the  expeDditure  of  tli 
money. 

At  this  meeting  the  churchwardens,  having  first  produced  the  rat 
which  they  have  made,  must  give  au  account  how  they  have  expended  tl 
sums  levied  by  them  ;  and  when  the  account  is  allowed  by  the  major  part 
the  parishioners  then  present,  (or  if  it  be  the  custom,  as  it  may  be^  by 
certain  number  of  persons  having  the  government  of  the  parish,  ».  e.  a  selec 
vestry,)  (1)  it  is  to  be  entered  in  the  church  book  of  accounts,  which  everj 
parish  must  have  for  the  purpose ;  and  those  who  allow  the  account  mutt 
sign  it ;  and  if  there  be  any  money  remaining  over,  the  churchwardens  most 
deliver  it  with  such  book  of  accounts  to  the  succeeding  churchwardeuy 
who  must  place  it  to  the  account  of  the  next  year. 

If  any  dispute  arise  about  the  account,  it  must  be  decided  before  ike 
ordinary,  where  the  churchwardens  may  justify  it  against  all  exceptioM, 
first,  by  declaring  to  its  truth  and  justness,  and  then  by  proving  the  huiger 
disbursements  that  are  excepted  against.  In  the  doing  of  this,  the  decbn- 
tion  of  the  churchwardens,  under  stat  5  &  6  Gul.  4.  c.  62.,  without  uy 
other  proof,  is  to  be  allowed  for  any  sum  under  40«.,  unless  it  be  disproved 
by  sufllicient  evidence  to  the  contrary ;  but  for  all  sums  amounting  to  or 
exceeding  40«.,  they  must  produce  stamped  receipts,  and  prove  them  too^  if 
required,  or  bring  other  sufficient  testimony  to  witness  the  payments. 

Churchwardens  are  bound  to  permit  an  inspection  of  their  accounts,  and 
if  it  be  refused,  the  applicant  can  obtain  a  mandamus,  if  he  state  some 
special  and  satisfactory  reason  for  demanding  the  inspection.  Thus  in  Ra 
V.  Clear  (2)  Mr.  Justice  Bayley  observed,  "  The  right  of  inspection  gifen 
by  Stat.  17  Geo.  2.  c.  38.  is  not  general,  but  for  the  remedy  of  the  erik 
contemplated  by  the  statute.  The  applicant  should,  therefore,  have  sbowa 
some  ground  for  desiring  to  inspect  the  books,  and  for  want  of  such  itite* 
ment,  I  think  that  this  rule  must  be  discharged.  It  is  no  answer  to  the 
application  that  in  a  subsequent  clause  a  penalty  is  imposed;  that  is  not 
given  by  way  of  compensation  to  the  party  grieved,  but  it  is  imposed  for 
the  relief  of  the  poor,  and  to  punish  the  offender.'*  (3) 

By  Stat.  17  Geo.  2.  •.  38.  s.  14.  churchwardens  and  overseers  on  qoitdig 
office  must  transmit  to  their  successors  their  books  of  accounts,  and  eroj 
person  assessed,  or  liable  to  be  assessed,  is  at  liberty  to  inspect  them  ital 
reasonable  times.  But  it  seems  that  the  churchwardens  cannot  maiotni 
an  action  of  trover  against  their  predecessors  in  office  for  their  books.  (4) 

The  exceptions  against  a  churchwarden's  account  may  be,  first,  as  to  tbe 
particulars  on  which  the  disbursements  are  made;  and  secondly,  as  to  tbe 
justness  and  truth  of  the  disbursements  themselves :  —  for  if  a  chorek- 
warden  lay  out  the  parish  money,  where  he  has  no  authority  by  his  office  foto 
do,  that  is^  on  new  erections,  or  other  such  particulars,  where  the  cons^' 
of  the  parish,  or  license  of  the  ordinar}',  or  both,  ought  first  to  be  bid,  the 
parish  may  refuse  to  allow  it  him  in  his  accounts;  and  he  may  be  puniiM 


(1)  Batt  ▼.   WutkiHion,   1  Lutw. 
Gibson*s  Codex,  216. 

(2)  4  B.  &  C.  901. 


1027.  (3)  Rex  ▼.  aapham,   1  Wilfc  SOS.    *» 

V.  BUtshaw,  I  BatVs  P.  L.  axx 

C4)  AdditoH  V.  Round,  4  A.  &  £.  799. 
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tj  the  ordinary  for  the  contempt  thus  put  upon  his  authority,  if  it  be   Accouxts. 

It  particular  for  which  bis  license  was  requisite:  and  although  his  dis- 

luienients  be  within  the  limits  and  power  of  his  office,  yet  if  they  be  not 

uriy  stated,  a  just  exception  will  lie  against  the  account ;  and  if  it  ap- 

wir  that  he  has  not  dealt  justly  and  fairly   with    the  parish,   by   either 

tbrging  them  with  more  than  he  has  laid  out,  or  fraudulently,  for  ends 

if  Idf  own,  expending  more  than  was  necessary,  though  there  be  no  re- 

Mdy  against  his  indiscretion,  yet  there  is  against  his  fraud,  and  he  not  only 

rill  be  defalcated  all  such  particulars  in  his  account,  but  also  may  be  fur- 

bff  ponished  by  the  ordinary  for  the  breach  of  his  trust,  and  the  violation 

Ikis  oath  of  office.  (1) 

It  will  be  a  strong  argument  against  churchwardens  of  their  guilt  in 
bii  respect,  if  they  accept  of  any  entertainment  from  the  workmen  they 
■ploy,  or  the  persons  of  whom  they  buy  the  materials ;  or  if  they  make 
Kof  any  materials  of  their  own,  without  calling  in  some  principal  inhabi- 
nli  of  the  parish,  and  fairly  agreeing  with  them  for  the  price,  before  con- 
«tii^  them  to  the  use  intended ;  or  if  they  employ  such  workmen,  or  buy 
he  mterials  of  such  persons,  as  are  in  their  debt,  and  set  it  off  by  the 
■OBey  which  would  otherwise  have  been  payable  to  them  ;  or  if  they  make 
He  of  any  other  practice,  whereby  their  own  interest  may  be  served  before 
lit  of  the  public:  and  whenever  any  such  fraud  is  detected,  the  particular 
■  the  aeoount  which  is  affected  by  it  may  be  condemned,  or  at  least  de- 
Ucited  to  the  amount  or  value  of  the  fraud  :  and  whenever  a  churchwar- 
ia  has  bis  account  condemned  for  any  such  fraud,  he  must  be  condemned 
lioin  the  charges  of  any  suit  occasioned  by  it. 

When  the  old  churchwardens  have  fairly  accounted  before  the  minister,   Accounu  when 

ie  succeeding  churchwardens,  and  the  major  part  of  the  parish,  or  other  ®°*^®  pawed 

,      .  1     .    .  .      1 .  ,  .        ,  .     .  cannot  be  con- 

Boapetent  authonty,  and  their  account  is  allowed  by  them,  it  is  not  com-  trovcrted,  ex- 

^atCBt  to  the  minor  part  of  the  parish,  and  much  less  to  any  single  person  ^^P^  ^^^  fraud. 

lb  shall  pretend  to  be  dissatisfied,  to  make  them  account  again ;  and  if 

ky  be  called  before  the  ordinary  for  that  purpose,  by  any  such  minonty 

r individual,  their  alleging  or  proving  their  accounts  having  been  already 

irie  and  allowed,  in  manner  above  expressed,  will  be  a  peremptory  ex- 

fCion  against  all  further  process,  and  they  must  be  dismissed  with  their 

kigea  (2)  ;  unless  indeed  they  be  charged  with  any  fraud,  and  be  cited  to 

inrer  for  that ;  for  then  they  cannot  protect  themselves  by  any  such  plea, 

I  no  allowance  of  their  accounts  can  discharge  them  of  any  fraudulent 

tliDgi  which  they  may  have  been  guilty  of  in  their  office.  (S) 

A  retrospective  rate  cannot  be  made  to  reimburse  churchwardens  for  any  When  the 

pemet  they  may  have  incurred.  (4)     But  if  their  receipts  be  less  than  '«ce'«P^of 

eir  actual  disbursements,  the  succeeding  churchwardens  can  pay  them  the  are  less  than 


e,  and  place  it  to  the  account(5)  of  their  own  disbursements  at  the  their  disbunc- 
d  of  their  year.     But  this  is  to  be  understood  only  of  such  disbursements  ™®°^'* 

[1)  If  churchwardens  expend  parochial  (2)     Snowden    w.  Herring,    Bunb.    289. 

^  an  extratagant  manner  the  pa-        Wainwrighi  t.  Bagthaw^  2  Str.  974. 


(  maj  complain  to  the  ordinary,  in  (3)  Et  vide  po$t,  358. 

IstogiTC  a  check  to  them,  or.  Dr.  Gibson  '  (4)  Bfx  ▼.  Bnutjford,  12  East,  556. 
^  to  ptocore  a  removal  of  tliem  from  French  v.  Dear,  5  Vea.  547.  Bex  v.  HllMm, 
Gibson's  Codex,  196.  5  D.  &  R.  602. 

(5)  1  Rol.  Ahr.  Aecompi  (L),  121.  pi.  9. 
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Accounts  hon 
allowed. 


Proceedings 
Against  cliurdi- 
wnrdens  fur 
their  accounts, 
li^fusiiig  to 
account. 


I 


Justices  of  (he 
peace  no  au- 
tlioritjr  over  the 
accounts^ 

Juri&iljction  of 
the  Spiritual 
Court, 

Spirit (iaI  Court 
hasno  Jurisulic- 
tioti  to  decide 
on  their  pro- 
priety. 


II  in^u 


BS  were  sanelioiied  by  the  parish,  not  merely  before  thej  were 
before  the  debb*  in  discharge  of  which  they  were  tnadct  we 
incurred,  or,  at  least,  withiu  the  current  year  in  which  tliey  were  incurrfd; 
for  it  is  illegal  in  churchwardens  to  c\pend  their  money,  or  to  in 
without  such   sanction,  and,  if  they  do*  they  have  at  law  no  ch 
the  parish  for  reimbursement.  (I) 

The  allowance  of  the  account  is,  as  has  been  ob&erveti,  hj  entrniif  ttb 
the  church  book  of  accounts^  and  baring  it  signed  by  iho9e  to  tbe  wHOf 
who  aUov%'  the  accounts. 

If  churchwardens  refuse  to  account,  the  new  church wardeiM  oiypi^ 
sent  them  at  the  next  visitationp  or  any  of  the  parish  tliat  are  tnterotil 
may  by  proce!;s  call  them  to  account  before  the  ordinary  ;  or  ibe  foemd* 
ing  churchwardens  may  have  a  writ  at  common  law. 

It  is  the  most  regular  course  to  bring  churchwardens  to  accouitt 
the  ordinary ;  but,  if  there  should  be  any  difliculty  or  obstnietioii  in  J 
coming  at  justice,  it  may  be  sought  at  common  law,  by  a  writ  of  i 
or  in  assumpsit  for  money  had  and  received,  their  successors  being] 
tiffs  (2)^  so  that  those  who  tVel  themselves  aggrieved  in  the  mattert  har^ 
choice  of  either  way.  (3) 

Jui^ttees  of  the  peace  ha\'e  no  jurisdieiion  over  churchwardens  in 
of  their  church  accouuts(4):  and  though  the  Spiritual  Court  out 
them  to  deliver  in  their  accounts  (5),  yet    it  lias  no  jurisdictjofi  lo  i 
them,  that  is  to  say,  to  decide  on  the  propriety  of  the  charges.  (6) 
if  it  take  any  steps  after  the  accounts  are  delivered  io^  it  is  an 
jurisdiction,  for  which  a  prohibition  will  be  gran  ted,  even  after  J 
And  to  a  suit  in  the  Spiritual  Court  to  compel  churchwardens  I01 
after  an  account  allowed  by  the  minister  and  pariabion^ri,  a  prob 
lies.  (8) 

If  a  churchwarden  be  sued  maliciously  and  to  excommunicatioa  iaj 
Spiritual  Court  for  not  making  up  hh  account,  when  in  factbelias^ 
accounted,  he  may  have  a  prohibition  and  an  action  on  tbe 
where  churchwardens  have  passed  their  accounts  at  a  vestry,  tliei 
Court  cannot  afterwards  proceed  against  them  to  account  upon 
for  as  the  ordinary  cannot  take  the  account,  or  gi%'e  any  other  jo 
than  that  they  do  account,  the  only  result  of  such  a  proceeditig  would  I 
send  them  back  to  those  who  have  taken  their  account  already.(]]} 

The  Spiritual  Court  may  allow  accounts  of  money  disbursed  by  rbsi 
wardens  for  matters  merely  ecclesiastical ;  but  for  auytbing  cbc  mhkk  I 
agreement  between  the  parii^hioners,  the  successors  may  have  an 
account  at  law,  and  the  Spiritual  Court  has  no  jtu'isdictioii.(l^) 


(I)  LamehtMitr  v.  /VetMT,  2  Bing.  361. 
MiSar  V.  Palmer,  I  Curt.  54a  Nortftwai/e 
r,  Bennett,  ^  C.  &  M.  t*16.  Chuterton  v. 
Farkw^  I  CurL  345. 

(t)   Aitk  T.  Thomas^  2  B.  &  C  271. 

(3)  Bi»kap  V.  TVnur,  Godbolt,  ^d. 
S  Hoi.  71.  106.  Wdeamu  ▼.  Lakt^  1  Sid 
281,  *2  Kcke,  22.  Torfcwirv.  Piirmtr^  1 
Vent.  89.     AHU  ▼.  Thomat,  2  B.  ^  C  271. 

(4)  Res  T.  Pceftc,  1   Keb.  574. 

(5)  Bishppp*M  cd«r,  2  RoL  71.  DawMtm  v.* 
rittmifm, A&dr.  1 1 .  Tawn^*s  tatt,  2  Saik,  53 1 . 


(6)  Adnm  ▼.  RmA^  9  Sir.  II3& 

(7)  Lrman  t.  Gomky^  !«  T.  K.  1 

(8)  BighoppM  niie.  H  Eoi  71. 

(9)  NulkinM  ▼.  RMmmm,  Bus^ 
Biskopp'g  tote,  2  RoL  7 1.  QikutS  i 
216. 

(10)  Snowdrm  ▼.  i7m^  Btd 

(11)  ir<tiJiim>Al  T.  frijfViiMLf^* 
SedvkUjtaai^SSi^ 

(12)  %mg»  V.  ^oakm.  If  Mai-  %\ 
Vin.  Abr.  Chmr^wmrdmBJU^m^ 


law. 
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It  will  have  been  seen  that  the  law  upon  this  subject  is  very  unsatisfac-  Accoumts. 
rj ;  and  the  Ecclesiastical  Commissioners  have  taken  that  view  of  it  in   Unsatisfactory 
cir  Report(l),  where  they  sum  it  up  by  saying,  "Churchwardens  are  at  suteof  the 
ment  compellable,  by  the  authority  of  the  Ecclesiastical  Court,  to  produce 
Mraecoanta ;  but  no  examination  of  them  can  ever  take  place  before  that 
rriidietion ;  indeed,  even  the  production  of  them  cannot  be  enforced,  if 
lej  have  been  passed  by  vestry.     If  the  vestry  refuse  to  sanction  any  of 
le  dubursements,  as  extravagant,  or  unconnected  with  the  church,  there 
DO  practical  remedy  against  the  churchwardens ;  even  the  recovery  of 
I  remaining  in  their  hands  cannot  be  easily  accomplished."  (2) 


&  Capacities  akd  Incapacities  of  Churchwardens  in  the         CArAcrmt 
Acquisition  and  Disposal  of  Property.  -**"*  ^^^^' 

FACITISS  OP 
CnURrHWAR- 

Chnrchwardens  have  a  corporate  capacity  for  particular  purposes,  but  !»»>  in  the 
ate  not  a  general  corporate  capacity.  akd  Dimwal 

Thus,  if  an  obligation  be  made  to  churchwardens  and  their  successors,  or  FmoriaTT. 
ladtkey  die,  any  action  upon  it  must  be  brought  by  their  executors,  and   Church- 
Mt  their  successors.  (3)  rirExd^m  hmrm  a 

hieems  that  churchwardens  and  overseers,  having  no  corporate  seal,  can-  pacity  for 
Mt  appoint  an  attorney.  (4)  general  par- 

Ckorchwardens  can,  however,  in  their  corporate  capacity,  purchase  or  rgenerid'wir^ 
like  goods  for  the  use  of  the  parish  (5):  but  one  of  them  cannot  dispose  of  porate  capacity. 
k  goods  without  the  consent  of  the  other  (6) ;  nor  can  both  of  them   Cannot  appomt 
logdher  make  such  disposition  without  the  consent  of  the  parishioners,  for  >|ttomey,  or  sue 
k  goods  belong  to  the  parish ;  and  the  churchwardens  can  do  nothing  to  the   ^  *  ^^^7* 
iadfaotage  of  the  church.  (7)    And  the  licence  of  the  ordinary  is  said  g^,  fw  tJ« 
iho  to  be  necessary ;  therefore,  if  it  is  thought  expedient  to  sell  an  old  bell  use  of  the 
I  other  repairs,  or  to  dispose  of  old  communion  plate  to  buy  new,  &c.  P"^*^^' 


fe  churchwardens  cannot  safely  do  it  without  first  obtaining  the  concur-  wrnien^cannot 

4ee  of  the   above  parties.     But,    although   the  goods   belong   to  the  dispose  of  the 

irishiooers,  the  churchwardens   are   the  corporation  in   whom  thev  are  ^E*^*  without 
•  r^v  •  .1       .J.     1         .  II.  «,.*"«  consent  of 

Btted  (8) ;  and,   consequently,  if  they  improperly  dispose  of  them,  the  the  other. 

Irishiooers  cannot  sue  thereupon^  either  to  recover  them,  or  otherwise ;  And  the  licence 

U  they  must  wait  till  new  churchwardens  are  chosen,  who  have  a  right  to  of  the  ordwarj 

iH  their  predecessors  to  account  before  the  ordinary  and  to  commence  a  iue.***  "^"^ 

iH  against  them  for  any  damage  done  the  parish  by  their  violation  of  the 

ast  reposed  in  them.  (9) 

(1)  February  15.  1832,  p.  48.  Brighton  (Chwrchwardetu  of),    ibid.    774. 

(S)  If  a  governor  of  a  colony  has  'the  Wrench  v.  Lord,  3  Uing.  N.  C.  672. 

thority  of  the  ordinary,  he  han  no  power  (5)  1  Kyd  on  Corporations,  29.     2  Bro. 

coBmit  a  churchwarden  who  refuses  to  Corp.  60. 


t;  but  be  ought  to  proceed  upon  a  (6)  Starkey  v.  Berton,  Cro.  Jac.  234. 

ind  must  excommunicate.    Batham  (7)  1  Rol.  Abr.  Chmrehwardent  (A),  393. 

f(rnt.\S  C.  &  P.  489.  p1.   1.    13    Hen.   7.  10.    (a).       Starkey  ▼. 

(S)  Vm.  Abr.  ChnrthteardenM  (D).  530.  Barton,  YeU.  173.     2  Brownl.  215. 

<4)  Vide   ExpartM  Anne»Uy,  2   Y.  &  C.  (8)  Jackson  ▼.  Adanu,  2  Bing.  N.  C.  402. 

BOt    /W  d.    Higg*  ▼.  Terrg,  4   A.  &  £.  Dent  ▼.  Prudence,  2  Str.  852.      Turner  t. 

*<    Dm  d.    HobbM  v.  CoekeO,  ibid.  478.  Baynes,  2  Hen.  Black.  559. 

«r  T.   A.    Michael  (Churchwardens  of),  (9)  Pridcaui  (D.D.)on  Ghurchwardeni, 

butiaii,  I   N.  &  M.  69.     Rex  ▼.  St,  Sa-  136. 
■w^s,    SMdkwark,    ibid.    496.       Rex    t. 
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Upon  the  foregoing  principles,  the  release  of  one  churchwarden  is  in  n 
case  a  bar  to  the  action  of  the  other.  Thus,  in  Starkey  v.  BtrUm{\)^ 
was  resolved  that  '*  churchwardens  have  nothing  but  to  the  use  of  thei 
parish,  and  therefore  the  corporation  consists  in  the  churchwardens ;  «ik 
the  one  solely  cannot  release,  nor  give  away  the  goods  of  the  churci; 
and  the  costs  are  in  the  same  nature,  which  the  one  without  the  otiier 
cannot  discharge." 

A  legacy  or  gift  of  chattels  to  the  parishioners  is  good,  and  the  cbnreb- 
wardens  can  have  an  action  for  them,  the  legacy  or  gift  being  considered  to 
be  for  the  use  of  the  church.  (2) 

A  lease  granted  of  parish  land  by  churchwardens  is  invalid  (3),  thoagh 
by  Stat.  59  Geo.  S.  c.  12.  s.  17.  all  buildings,  lands^  and  hereditaments, 
purchased,  hired,  or  taken  on  lease  by  the  churchwardens  and  oveneen 
of  the  poor  of  a  parish,  by  the  authority  and  for  any  of  the  purposes  of 
that  act,  are  to  be  vested  in  them  and  their  successors,  in  trust  for  tbe 
parish ;  and  they  are  empowered  to  accept,  take,  and  hold,  in  the  nature  of 
a  body  corporate,  for  and  on  behalf  of  the  parish,  all  sued  buildings,  laodib 
and  hereditaments,  and  also  all  other  buildings^  lands,  and  heredUamaii 
belonging  to  the  parish"  (4) 

It  has  been  held  that  in  order  to  constitute  the  body  corporate  iateoded 
by  this  act,  there  must  be  two  overseers  and  a  churchwarden  or  chareiH' 
wardens ;  and  that  where  there  are  two  overseers  appointed,  one  of  w1k« 
is  afterwards  appointed  (by  custom)  sole  churchwarden,  the  act  does  not 
vest  parish  property  in  them.  (5)  And  where  a  lease  had  been  granted  bf 
churchwardens  before  the  act,  the  acceptance  of  rent  by  the  parish  offioei% 
after  the  passing  of  the  act,  was  held  to  have  done  no  more  than  create t 
tenancy  from  year  to  year,  not  to  have  set  up  the  lease,  because  that  wai 
void.  (6)  And  a  covenant  in  a  lease  of  lands  by  the  churchwardens  ind 
overseers  of  a  township,  that  the  lessee  may  take  manure,  &c*  from  tk 
poor-house,  to  be  used  on  the  land,  the  lessee  covenanting  to  provide  strifi 
to  be  used  in  the  poor-house,  has  been  held  not  to  bind  the  succeediag 
overseers.  (7) 

On  a  motion  for  a  new  trial,  in  Gouldsworth  v.  Knights  (8),  Mr.  Bam 
Parke,  in  giving  judgment,  said,  *<It  was  an  action  of  trespass  for  taking  goodii 
to  which  the  general  issue  was  pleaded  by  statute.  The  statute  was  1 1  Geo.1 
c.  19. ;  and  th6  defence,  that  the  defendants  were  authorised  to  distrain  foriert 
in  arrear.  The  case  appeared  to  be  this.  Certain  land  was  vested  in  trasteeib 
upon  trust  to  apply  the  rents  to  the  repair  of  a  parish  church  in  Nonriek 
These  trustees,  in  1818,  demised  to  one  Stannard  for  ten  years.  Id  188B 
they  again  demised  for  ten  years,  which  expired  in  1838.  During  this  kM 
Stannard  assigned  to  the  plaintiff,  and  after  the  expiration  of  it  tbe  plaintiff 
continued  in  possession  under  the  trustees,  paying  rent  to  them.    Tbe  trtf- 


(1)  Cro.  Jac.  2fj4. 

(2)  37  Hen.  6.  30.  Bro.  Corp.  73. 
1  Kyd  on  Corporations  29.  Attorney  Ge- 
neral ▼.  Ruper,  2  P.  Wms.  125.  Sed  vide 
Com,  Dig.  tit  E»(/li»e,  where  it  is  stated 
"  They  cannot  sue  at  law  for  a  legacy,  or  a 
thing  never  in  their  posscsKion.'* 

(3)  Phmipt  V.  Pearce,  5  B.  &  C.  433. ; 
vide  etiam  Doe  d.  Jackson  v.  Hiley,  10  B.  8c 
C.  885.  Gouidtworth  ▼.  Kniahit,  11  M.  & 
W.  337. 


(4)  Vide  Doe  d,  Jackson  t.  Biky^SlL 
&  R,  706.  Doe  d,  Higgs  v,  Terry.  STSLk 
M.  556.  Doe  d.  Higgs  r,  Coekell,  6  M 
179.  Exp,  Annesleg,  2  T.  &  C  S5a  JH- 
derman  v.  Ncate,  4  M.  &  W.  704.  Akm 
▼.   Stark,  1  P.  &  D.  183. 

(5)  Woodcock  ▼.  Gibson,  4  B.  &  C4fiS. 

(6)  Doe  d,  Higgs  v,  Terry,  5  N.&BI.5* 

(7)  Snowden  v.  Emuley^  S  Stark.  S8. 

(8)  11  M.  &  W.  337. 
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tM  ifterwardfl  atBigned  by  deed  to  new  trustees,  two  of  whom  were  the  Capacitiu 

ebreliwafdent  of  the  parish  at  the  time  of  the  distress,  and  these  autho-  jraJiwVr 

M  the  seiiure  to  be  made.    My  brotlier  Byles  objected  at  the  trial,  that,  Cuurchwar. 

kjriat.  59  Gca  S.  c  12.  s.  17-,  the  legal  estate  in  the  trust  land  was  trans-  ^/"»  "*  '""^ 

I .  ^    ^.        .         1  ,  ,  .    .  .  ,  .  Acquisition 

wma  to  the  churchwardens  and  overseers  of  the  parish  as  a  corporation,  ano  Duiosai. 
nd  cited  the  case  of  Doe  d.  Jackson  v.  Hiley{V),  on  the  authority  of  which  or  PiioPEmrr^ 
tUf  Court  acted  in  Aldemuin  ▼•  Neate.  (2)  The  decision  in  Doe  v.  Hiley  judgment  of 
bi  been  questioned  by  the  Court  of  Queen's  Bench,  in  the  case  of  Allason  Mr.  Baron 
r.  Siark  (3) ;  and  on  that  account,  and  also  considering  the  observations  Q^Hstoorth  v. 
oftke  Vioe-Chancellor  of  England,  in  the  case  of  Attorney- General  y.  Knights, 
Isvoi  (4),  as  to  the  statute  not  extending  to  trusts  for  special  parochial 
wposet,  we  should  probably  have  granted  a  rule  if  the  case  had  turned 
ipoo  this  question.  But  it  does  not ;  for  conceding  that  by  the  operation 
if  the  statute  the  legal  estate  was  transferred  to  the  churchwardens  and 
wnwJi  in  1819,  it  was  a  corporation  of  a  peculiar  kind,  differing  from 
i  oidinary  corporations ;  and  considering  the  objects  for  which  the  statute 
■tie  the  parochial  officers  a  corporation,  which  was  the  care  and  proper 
■Mgement  of  the  parochial  property,  we  have  no  doubt  that  it  was  com* 
pclCBt  for  any  one  churchwarden  or  overseer  to  make  or  order  a  distress  to 
It  Bade  without  calling  a  meeting  of  all,  and  having  the  authority  of  th^ 
of  those  present  The  defendants  were  therefore  entitled  to  a 
t  on  thb  ground. 
'  Another  answer  was  given  by  the  Court  to  my  brother  Bylea's  applica- 
^  which  I  notice,  that  we  may  not  be  supposed  to  have  acquiesced  in  his 
It  was  thb:  the  plaintiff  had  paid  rent  to  the  old  trustees  more 
s;  and  this  was,  no  doubt,  evidence  of  a  new  taking  \xxkdex  them,  as 
from  year  to  year,  and  such  new  taking  precluded  the  plaintiff  from 
Merting  the  title  of  the  old  trustees,  and  consequently  that  of  the  new 
nwiLi,  who  claimed  under  them  by  an  assignment  by  deed,  and  had  a  good 
He  by  estoppel,  supposing  that  the  estate  had  already  passed  to  the  cor- 
Mitioo  of  churchwardens  and  overseers.  But  my  brother  Byles  contended, 
bt^  as  the  old  trustees  had  no  title  at  all,  nothing  would  pass  by  their  grant 
ite  new  trustees ;  and  he  referred  to  two  recent  cases  as  establishing  this 
liporitioD,  which  the  Court  have  since  had  an  opportunity  of  examining. 
Ulher  of  those  cases  is  applicable.  The  first  was  that  of  Wkitton  v.  Pea- 
iil(5),  in  which  the  substance  of  the  marginal  note  is,  that  if  a  person 
b  has  an  equitable  estate  only,  demises  by  deed,  and  then  conveys  the 
the  assignee  cannot  maintain  an  action  on  the  covenants  in  the 
That  is  very  inaccurate.  Tlie  point  decided  was  this :  a  copyholder 
his  estate  to  another,  without  surrendering  to  the  use  of  his  will. 
b  derisee  of  the  devisee,  who  of  course  had  no  estate  at  all,  either  legal 
equitable,  demised  part  of  the  copyhold  by  deed,  and  the  lessee  cove- 
Ned  to  pay  rent,  and  assigned  the  lease.  The  heir-at-law  of  the  devisor 
erwaids  snirendered  to  the  use  of  the  second  devisee,  who  afterwards 
Another  part  of  the  copyhold  to  the  same  lessee,  and  instead  of 
;  a  fresh  lease  to  the  lessor  of  the  part  before  demised,  took  a 


I)  10  B.  4  C  885.  (4)  8  Sim.  366. 

I)  4  M.  ft  W.  704.  (5)  2  Bing.  N.  C.  411. 

S)9  A.4E.  S55. 

A  A 
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eoTentnt  from  him  to  perform  tlje  co%'enaDt«  in  Uial  lease.  IV  Wmt 
aflerworda  surrendered  the  copyhold  to  aoother  ;  and  the  c |ttailk»a  wi%  vlir- 
tber  the  surrenderee  could  maintain  an  action  on  these  covenuili  i 
the  assignee  of  the  lessee.  The  Court  held,  most  properlj',  that  m  ( 
action  would  lie.  No  reasons  are  given  ;  but  there  is  clearly  » s 
one,  for  the  reversion  bjr  estoppel  on  the  first  lease  was  not  a  eOffMi 
transferable  by  surrender  and  admittance.  The  other  case  refefred  to  m 
Doe  d,  Hiffginbodmm  v.  Barton.  (1)  In  that  case,  one  n^ho  had  <wly  i> 
equity  of  redemption  granted  a  mortgage  to  the  lessor  of  the  pltiwli^ 
who  brought  an  ejectment ;  and  the  defendants,  the  tenants,  were  pctatei 
to  show  that  there  was  a  prior  mortgage*  and  that  the  first  morigafct  W 
given  notice  to  them  to  pay  to  him.  This  was  equivalent  to  showing  cii^ 
tion  by  title  paramount 

'*  We  are  of  opinion,  however,  on  tlie  first  ground,  that  the  drfaidHll 
were  clearly  entitled  to  a  verdict,  as  the  churchwardens,  both  orcstli«'*  W 
authority  to  order  a  distress.'* 

On   the  following  written  agreement :  —  "At  a  puhlie  t'e^tiy 
parish   of  Great  Ltnford,  on  the  8tU  of  Febmary,  183S,  il  wii 
on  the  part  of  Mr.  Thomas  Kemp  and  Mr.  Benjamin  PavT^r, 
wardens,  and  Mr.  William  Thomas   Tom  kins  and  Mr.  B^nji 
overseers  of  the  poor,  and  Mr.  EU  Elkins  and  Mr.  Thomas 
veyors  of  the  highways,  that  they  the  said  churchwardens^  ovenefn  I 
the  poor,  and  surveyors  of  the  highways,  their  executor*,  admtnh 
and  assigns,  and  successors  in  office,  should  take  to  rent  of  Hcnnr  AaAfi 
Uthwatt,  his  executors,  &c*)  for  the  term    of  twenty-one  years,  a 
grass  field  called  the  Grove,  and  also  a  certain  portion  of  the  Town  Gb 
to  be  properly  fenced   off  and  quicked,  and  thereafter  to  be  called  I 
'Parish  Gardens/  being  intended  for  the  use  of  the  poor;  and  iltof 
further  piece  of  ground   lying  south  of  the  '  Woodhouse  Cott^»i*  at  I 
yearly  rental  of  2L  Is.  6d.  per  acre  for  the  whole  quantity  which  migbtl 
&o  taken.     And  the  said  churchwardens  and  overseers,  and  sarvejors  of  I 
highways^  likewise  agreed,  for  themselves  and  also  for  their  exeeiiloni  i 
and  successors  in  office,  to  rent  of  the  said  Henry  Andrews  UthvaU,  I 
exe<;utors,  &c„  a  cottage  late  in  the  occupation  of  Henry  Go«i  te  j 
tenii  of  eighty-four  years,  at  the  rent  of  2*.     And,  lastly,  the  i 
wardens  and  overseers  of  the  poor,   and  surveyors  of  the  highwayi»  i 
to  sign  the  counterpart   of  a  lease,  to  be  drawn  up  in  proper 
case   the    above    writing   should    be   deemed    insutficient "  —  wliti 
signed   by   Eli    Elkins  and  Thomas   Lines,   surveyors  ;    Benjamin 
and    Thomas    Kemp,    churchwardens  ;    William    Thomas    Tomkivb 
Henry  Andrews  Uthwatt,  the  plaintiff:  —  It  was  held,  in  en  aetioafor^ 
and  occupation,  brought  by  Henry  Andrews  Uthwatt  agaioat  tht  < 
parties,  that   the   churchwardens   and    overseers    having  takca  thv 
jointly  with  the  surveyors  af  the  highways,  the  case  was  not  wilhia  < 
59  Geo.  3*  c.  12.  s.  12.,  which   is  only  applicable   to   land   t«k«i  ^1 
rochial  purposes  alone,  and  that  the  defendants  were  to  be  cttm 
taking  the  land  on  their  personal   responsibility,  for  which  they 
dividually  liable  (2)  ;  and  ia  £hc  d.  Higfj$  v.  Trnj,  the  m  G«a.  J.< 


(1)3  F*&  D.  194. 


(2)  IMwoU  w,  JSlkmh  IS  U  ft  W«ri1 
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ras  held  not  to  extend  to  land  the  profits  of  which  are  applicable  to  CAPAcrrns 

mrpoieB  than  in  aid  of  the  poor  rate  and  church  rate.  (1)  FrcmM  op 

isfaiMnlens  by  letters  patent  may  have  an  enlarged  capacity.    Thus,  Churchwab. 

CMe  of  St  Sayiour's,  Southwark,  it  was  granted,  by  letters  patent,  ^*''*  ^^  *"*■ 

the  ddd  of  Elizabeth^  that  the  parishioners,  or  the  greater  number  of  and  Disposal 

bonld  ammaDy  elect  two  churchwardens,  and  that  they  and  their  sue-  of  P«opkrtt. 

should  be  a  corporation,  with  capacity  to  take,  purchase,  and  sell.  So  c  12.  does  not 

g  granted  that  the  parishioners  of  Wallingford  should  be  a  corpo-  extend  to  land, 

x>  fawrgun  and  sell ;  and  in  consequence  they,  or  the  greater  number,  ^^^.P'^'^^  ^^ 

Bcnstomed  to  make  leases  and  estates  (2) ;  and  by  custom  in  some  pUcable  to 

IS  in  LondoUi  the  parson  and  churchwardens  are  a  corporation  to  pur-  o^^er  purposes. 

inds  and  to  demise  them.  (3)  ^^  dT^'bv 

as  a  general  principle,  churchwardens  cannot,  in  their  corporate  iluers  patent 

er,  purchase  or  take  a  grant  of  lands.  (4);  may  have  an 

S  a  fisoffknent  made  to  the  use  of  the  churchwardens  is  void,  for  they  ^^™f  Jy 

0  capacity  for  such  a  purpose.     So  a  devise  or  a  gift  of  land  to  ^^^  ^^  general 

nshioners  is  not  good;  nor  can  churchwardens  prescribe  to  have  principle, 

>  them  and  their  successors,  for  they  are  not  a  corporation  to  have  churchwardens 

•'  cannot,  ui  tbeir 

S);  neither,  as  is  previously  observed,  does  their  capacity  extend  to  corporate  cha- 

1  obligaUon  to  them  and  their  successors.  (6)  racter, purchase 
ft  of  lands  to  a  parish,  for  the  use  of  the  church,  should  be  made,  bTmnt 

the  churchwardens,  but  to  feoffees  in  trust  to  the  use  intended ;  qk^^  ^f  ]„,d  to 

i  the  churchwardens  cannot  grant  leases  of  such  lands,  or  main-  the  parish,  for 

^qpass  or  other  action  for  entry  or  taking  possession  of  them  (7) ;  *hu^  thoutd 

lease  by  churchwardens  of  church  lands  has  been  held  to  pass  ho  be  to  feoffees 

L  though  it  was  made  with  the  consent  of  the  vicar,  and  the  in-  *"  ^'.^f  *^  *I*® 

^  use  intended. 
Its  of  the  parish.  (8) 

tat  1  &  2  Gul.  4.  c.  59.  churchwardens  may,  with  the  consent  of  Can  inclose 

asury,  inclose  crown  lands  not  exceeding  fifty  acres.  "T^^ijL"*?* 

l&2Gul.4. 

C.59. 

9.  Proceedings  by  Churchwardens.  Procekdings 

Bv  Church- 

WAJIDBNS. 

chwardens  have  the  custody  of  the  ornaments  of  the  church,  as  the  ^1,^^^,,. 

id  bells,  and  an  action  of  trespass  by  them  against  the  parson  for  wardens  can 

g  the  bells  has  been  sustained,  though  the  parson  pleaded  that  he  ""^"^"j,^' 

len  purchased  the  beUs  with  their  own  money,  and  put  them  up;  g^s^ofthe 

!,  when  put  up,  they  were  consecrated  to  the  church.  (9)   So,  if  a  man  church. 
s  organ  out  of  the  church,  they  may  have  an  action  of  trespass  for 
he  organ  belongs  to  the  parishioners  and  not  to  the  parson.  (10)   So 
rebwardens,  by  the  assent  of  the  parishioners,  may  take  a  ruinous 

• 
A*  ft  E.  5r74.  (b>     1  RoL  Abr.  Churehwardeiu  (A),  S93. 

L   Samam'M   «   Sauikwarh,   Lane,      plS-  4Vin.  Abr.  aiiireAiwr«foiM(A),  525. 
r-*.iM  n»Y  (6)  2  Bro.  Corp.  60. 

y^^^n,     T       <«o  (7)  12  Hen.  7. V  (a). 

Mc»^«  toM.  era  Jac  532.  ^g.  ^^  ^  j^^,^  ^  ^^^  4  A.  &  E. 

}  Hen.  7.  29.  (a>     1  RoL  Abr.      473,     j^  ^  jj^g^^  ^.  ^Vny,  ibid.  274. 
wdmM,  893.  pL  1.  (9)  Twie  11  Hen.  4.  12. 

Ub  37  Htn.  C  da     Bio.  Corp.  (lO)lBoL  Abr.C%ii/cAiparte«(A),893. 

IS  Ho.  7.  27.     17  Hen.  7.  27.       pi.  2. 
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Can  roAinUin 
•etioni  lor  the 
recovery  of  the 
goods  of  the 
church  taken 
in  the  time  of 
their  predeces- 
ion. 

Can  maintain 
assumpsit 
against  their 
predecestors. 


Cannot  bring 
actions  after 
their  year  of 
office  has 
expired. 


By  church- 
wardens under 
Church  Build- 
ing Acts, 


bell,  and  deliver  it  to  a  bell-founder,  and  agree  that  he  shall  have  a  cerUin 
sum  for  casting  it,  on  which  the  bell-founder  may  retain  the  bell  till  be 
be  paid ;  and  such  an  agreement  will  excuse  the  churchwardens  in  a  writ  of 
account  brought  against  them  by  their  successors ;  because  the  parishioners 
are  a  corporation  for  the  disposal  of  such  personal  things  as  belong  to  the 
church.  (1)  So,  with  the  like  consent  of  the  parishioners,  they  majtake 
stones  belonging  to  the  church,  and  empower  a  builder,  with  part  of  them, 
to  repair  a  ruinous  window,  retaining  the  residue  to  himself,  in  satisfactiimof 
his  labour  and  expenses.  (2)  They  may  likewise  ha^e  an  appeal  of  robbetj, 
or  an  action  of  trespass,  for  those  things  of  which  they  have  the  costodj,iiHi 
the  loss  of  which  they  count  to  be  a  damage  of  the  parishioners  (3):  and 
if  the  churchwardens  for  the  time  being  neglect  to  bring  an  actioB  for 
any  of  the  church  goods  taken  away,  their  successors  may  bring  ttesfUi 
for  them  in  respect  of  their  office ;  but  then  the  new  churchwavdens  ovft 
allege  the  abstraction  to  have  been  to  the  damage  of  the  parishioners  and 
not  of  themselves,  though  the  old  churchwardens,  in  whose  time  the  goodi 
were  taken  away,  might  have  alleged  it  to  have  been  to  the  damige  of 
either.  (4)  So,  if  any  of  the  goods  of  the  church  are  detained,  cm*  not  d^ 
livered  up  by  churchwardens  whose  year  has  expired,  their  succestor  en 
maintain  an  action  against  them  (5) :  and  churchwardens  de  facto  maj 
maintain  an  action  against  a  former  churchwarden,  for  money  recei?ed  bf 
him  for  the  use  of  the  parish,  notwithstanding  the  validity  of  their  eleetiot 
be  doubtful,  and  though  they  be  not  his  immediate  successors.  (6) 

A  parish  may  have  two  divisions,  with  churchwardens  keeping  sepanle 
accounts  for  each  division :  therefore,  where,  in  a  parish  consisting  of  a 
township  and  several  hamlets,  two  churchwardens  were  appointed  by  tk 
township,  and  two  others  by  the  rest  of  the  parish,  who  made  separate  iitM 
for  their  own  divisions  respectively,  it  was  held,  that  the  acting  choidi- 
wardens  appointed  for  the  township  might  maintain  an  action  of  assniB|Mt 
against  their  predecessors  in  office,  to  recover  a  balance  remaining  in  tbcir 
hands,  without  joining  the  other  churchwardens,  either  as  plaintiffii  or  d^ 
fendants,  and  that  without  proving  their  appointment  to  have  been  stiiedf 
legal.  (7) 

Churchwardens  cannot  bring  an  action  afler  their  year  has  expired;  fa 
they  can  only  sue  in  their  corporate  capacity,  and  therefore  cannot  in 
any  suit  after  that  capacity  is  gone.      But  if  the  action  be  ooa 
within  the  year,  they  may  proceed  in  it  after  the  year.  (8) 

On  a  churchwarden's  ceasing  to  inhabit  the  parish,  his  place 
vacant,  and  must  bo  supplied.  (9) 

The  churchwardens  of  every  parish  in  which  an  additional  chapd  ii  i 
built  under  stat.  58  Geo.  3.  c.  45.,  but  which  is  not  divided  into  sepsrti' 
parishes  or  districts,  can  and  must  do  all  such  things  as  churchwarM^' 
appointed  under  that  act  are  authorised  and  required  to  do  ( 10) :  aad  kf 


(1)  Mftholdet  Winn,  1  RoL  393. 

(2)  Ibid. 

(3)  Vide  Fetheritone"M(  Churchwardens  of) 
raM,  1  Leon.  177.  Rex  v.  Rice,  Comb. 
417.     Tnrlour  v.  Pamer,  1  Vent.  89. 

(4)  Watson's  Clergyman's  Law,  399. 
JIadman  t.  Rinprood,  Cro.  Eliz.  145.  179. 

(5)  Gibson's  Codex,  216. 

(6)  Tuner  If.  Baynes^  2  Hen.  Black.  559. 


(7)  Asile  T.  T%oma»,  3  D.  &  &  iS^J 
B.  &  C.  271.  1  C.  &  P.  103.;  d  ^ 
Rex  ▼.  Gordom,  I  R  &  A.  594. 

(8)  Deni  ▼.  Prudence,  S  Sir.  85S. 

(9)  Stephem$OM  ▼.  Lai^ttm^  1  ^^"^ 
383. 

(10)  Sut  58  Gta,  3.  CL  45.  i;  71  ** 
1  &  2  GuL  4.  c.  S&  IL  85. 


10-  Proceedings  against  Chuhchwardeks^ 


All  indictment  lies  against  churchwarden!^  for  extortion  and  corruption 
in  llMdr  office  ( 1 ) ;  but  they  cannot  be  procecfled  against  criniiiially  in  tlie 
faieuasiical  Court  ibr  neglect  or  di:^obedience  to  the  ordinary,  unless  it  be 

tfuL  Th\iB,  in  Miliar  Y,  Palmer  (2)i  which  was  a  criminal  proceeding 
itited  hf  tlie  ciiurchwardens  of  St.  Alban  again&^t  the  chnrchwardeuji  of 
Ohve  for  not  repairing  or  keeping  in  proper  order  the  church  of  the 
nitid  piari^lies  of  St.  Alban  and  St.  C)lavi%  and  for  neglecting  and  disobeying 
lb  orders  of  the  archdeacon  in  ^e^pect  of  such  repairs,  Sir  Herbert  Jenner, 
i|inD  ippcaii  observed,  "  I  understand  that  the  learned  judge  was  of  opinion, 
Ibt  church  wardens  are  not  liable  to  be  proceeded  against  criminally,  unless 
far  personal  and  wilful  neglect;  and  this  is  agreeable  to  a  passage  in  Lynd- 
tood»  which  it  is  proper  to  state  at  length,  as  it  is  a  principle  on  which  this 
Ciwrt  h  inclined  to  act ;  it  is  in  the  note  under  the  words  suit  pmnd^  in 
fag«53w,  in  the  (irst  book,  title  10.,  under  the  head, '  Ecclesiarum  reparationi 
le  trchidiaconus  invigilet;'  the  words  are  these:  ^  Sed  nunquid  guar« 
ecclesiec  ad  hujusmodi  reparationcni  faeiendam,  et  alias  ad  bona 
disponenda  elect i,  possunt  per  pccnani  hujusmodi,  sc»  excommuni- 
iTel  ftiispensionis  aut  per  poenam  aliain,  c^ompelli  ad  reparatiorjeni,  de 
Ikic  dicit ;  lestimo  quod  si  sttjficienter  habere  possunt  uiide  fiat  reparatio 
it,  tunc  si  circa  hoe  negbgentes  extiterint,  possunt  per  censumm 
nelli,  Alioquin  si  per  eos  non  steterit,  non  esset  contra  eos  sic 
Ml  ;'  and  to  the  word  sti^cwnter  there  h  this  note  in  the  margin, 
nt  in  manibus  vel  eoriim  diligent ia  sutficienter  habere  possint,  unde 
This  clearly  shows  that  churchwardens  may  be  compelled,  by 
Item!  censures,  to  perform  the  repairs  for  the  neeessary  sustentatiou 
be  church,  if  they  have  the  means  of  defraying  the  expense  ;  and  that 
I  proceeding  against  them  is  for  a  wilful  ucf/kct  of  their  duty.  Now,  the 
\  proiretl  in  this  case  are,  first,  that  the  church  is  out  of  repair  ;  secondlyy 
^Um  archdeacon  had  ordered  the  repairs  to  be  done  and  certified  ;  and, 
f,  that  the  churchwardens  of  St*  Olavc,  the  parties  proceeded  against, 
^declined  to  fiign  the  contract  entered  into  by  the  churchwardens  of 
for  doing  the  repairs:  prima  fatie^  therefore,  a  reasonable  case  is 
^OUt  against  them.  It  is  neeessar}%  t lien,  to  sei?  whether  this  is  rebutted 
Ibing  which  appears  in  the  proceedings,  as  there  may  still  exist  no 
aputttiion  of  wilful  neglect  and  disobedience  against  them.  The  esti- 
^of  the  cost  for  the  repairs  for  which  the  contract  was  made,  was  3U0U/., 
lieh  the  parish  of  St.  Olave  was  to  pay  one  third.  The  proportion  pay- 
St.  Alban  parish,  it  appears,  was  not  to  be  raised  by  rate,  but  from 
left  by  the  will  of  a  Mr.  Savage ;  St.  Olave's  proportion,  however, 
>  ht  imifled  by  rate.     It  appears  that  a  great  part  of  the  parisliioners  of 
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1)  Jby  ▼»  EfTtM,  1  SicL  307.     1  Bum^s 


-  FlttlUmOfc,  413. 


(2)  1  Curt.  55'^, 

(3)  L^ndwood,  Prov.  Const  Aug.  5%, 
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the  latter  pansti  are  in  indigent  circumstances ;  the  rale  woald  ihcfrfm  fiiU 
very  heavily  on  them  ;  and  it  seems  that  they  thought  that  Uicy  had  m  liglt 
to  participate  in  the  funds  under  Mr,  Savage's  will^  which  were  betjnaitlwd 
for  the  repair  of  the  church.  Now  this  Court  is  not  competent  la  ddemiDt 
that  point ;  and  if  it  were^  it  could  not  do  so  upon  the  evidence  now  ImAr 
it.  The  only  purpose  for  which  the  Court  refers  to  thiA  i*,  to  tee  whetier  it 
aflbrds  any  reasonable  ground  for  the  parish  not  immediately  ordering  the 
repairs,  and  for  the  churchwardens  not  making  themselves  penonmUy  \aakk 
to  the  payment  of  1000/.,  by  sigrHog  the  contract ;  the  chnrchwmlea* ««i 
not  bound  to  expc^nd  their  own  money^  nor  to  undertake  the  fepftin  Ml 
the  funds  were  provided  ;  and  if  they  called  a  vestry,  as  it  appears  Ibey  SA, 
I  cannot  say  that  they  have  been  guilty  of  wilful  neglecU  They  \ 
vestry,  and  they  refused  to  confirm  the  report,  and  to  sign  the  j 
I  do  not  think  that  they  were  bound  to  do  so,  being  dissejitienti, 
they  were  of  course  concluded  by  the  act  of  the  majority ;  ibe  only  ifiif 
which  they  could  have  taken  was  to  do  that  which  it  might  be  a  muter  d 
great  doubt  whether  they  could  legally  do,  namely,  make  a  rale  of  thi^ 
selves,  without  the  parishioners. 

'*  The  Court  has  not  that  question  before  it,  and  wOl  give  no  opinioii  vfm 
it :  but  even  supposing  the  churchwardens  had  the  power  to  make  a  ni^I 
the  vestry  refused,  still,  before  the  Court  would  punish  them  for  ] 
to  do  so,  it  would  require  that  the  repairs  should  be  shown  to  be  i 
neecssan/.  It  appears,  however,  in  this  case,  that  the  church  i 
veyed  by  another  skilful  professional  gentleman,  who  estimated  the  i 
repairs  at  900L  ;  and  this  great  difference  between  the  erttmatre  ■%!§ 
naturally  induce  some  hesitation  before  entering  upon  such  an  exntottfi 
undertaking. 

"Looking,  then,  at  all  the  circumstances  of  the  case,  and  agrc<  .Vit:  ->' 
view  taken  by  the  learned  judge  of  the  court  below,  I  cauuot  hny  thai  tiR 
churchwardens  have  been  guilty  of  any  wilful  disobedience  or  caipti^ 
neglect"  —  and  the  sentence  of  the  Court  below  was  affirmed*  with  < 

In  Copper  v.  IFk-k/tam  (I)  it  was  held,  that  the  fact  of  a  eh 
voting  against  a  rate  did  not  subject  him  to  ecclesiaiiticAl  censtire»»  i 
was  not  shown  that  in  consequence  of  the  refusal  of  the  rat#*  th^  c&nlifc 
was  out  of  repair. 

Church^vardens  may  be  cited  by  the  ordinary  to  give  fartJier  J 
of  the  church  goods,  although  their  accounts  have  been  already  i 
vestry ;  and  if  it  appear  that  they  have  disposed  of  any  of  the 
without  his  consent,  though  with  the  approbation  of  the  partshioaa 
only  in  order  to  defray  part  of  the  church  rates  or  expenses,  the  < 
may  compel  the  churchwardens  to  replace  the  goods  otit  of  tlldr  i 
pocketiJ,  or  inflict  such  other  punishment  as  he  may  deem  expedifflti 
If  churchwardens  misbehave  themselves,  it  seems  the  parithiooeii  i 
remove  them.  (3)      ''Churchwardens,*'  says  Black^tone,  ^may 
the  church  goods,  but  may  be  removed  by  the  parish  (4);*  and  Sa* 
Nicholl,  in  Datee  v.  Williams (5)  says,  "The  power  of 


(])S  Curt,30S. 

(2)  BUh^  f.  Turner,  GodU  279.  VrU 
dwiui  (  D.  D. )  on  Churchwardens,  153.  155. 
Vide  BUhoppi  cate^  2  Rol.  7L 


(3)  Amam,   13 

(-1)  1  Black.  Cora.  594. 
(5)2  Add.  13^,  13^ 
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BBOve  thor  ehnrchwardeDS,  in  case  of  their  wasting  the  goods'  of  the  FRocnDiMGs 
irish,  (or,  it  may  be  presumed,  in  case  of  their  taker  misbehavioar,)  is  ^^^^^" 
fetftf  broadly  laid  down  in  many  books  of  authority."  (1)  wruiHi. 


i  (2)  saysy  <^  Although  churchwardens  have  so  large  authority  in 
he  parish  and  church  under  the  ordinary,  yet  are  they  not  esteemed  ecde- 
intieal  pemns^  but  are,  for  the  most  part,  lay  men,  and  may  be  removed 
'ran  their  offices  or  places  by  the  ordinary  upon  just  cause  of  complaint 
■sde  onto  him,  or  else  by  the  parishioners  themselves ;  and  therefore,  if 
I  parish  do  prescribe  to  have  the  election  of  their  churchwardens,  and  that 
I*  charehwardens  elected  by  them  have  used  time  out  of  mind  to  continue 
terehwardens  for  two  years  together,  with  the  assent  of  the  parishioners,  yet 
■ythe  parishioners  themselves,  within  the  two  years,  remove  such  church- 
ivdens  and  appoint  others  in  their  places ;  otherwise  they  might  within 
As  two  years  waste  all  the  church  goods,  for  which  the  parishioners  could 
bve  no  remedy  against  them."  Dr.  Prideaux  likewise  observes,  **  If  their 
{■povidence,  indiscretion,  or  negligence  be  such  as  to  waste  the  church 
pads  fai  their  custody,  or  otherwise  much  danmify  the  parish,  they  may 
nproof  hereof,  hy  ike  auikoniy  of  the  ordinary^  at  any  time  be  removed, 

I  chosen  in  their  stead."  (3) 


li  TmffwM  {Clerk)  v.  Canetable  {A)y  which  was  an  action  of  covenant  WhenooYenant 
tm  the  investment  of  a  sum  in  bank  annuities  or  other  government  stock,  in  cao  be  nuun. 
fc  eivporate  names  of  the  archdeacon  of  C,  the  vicar  of  W.,  and  the  ^°^ 
Andnraidens  of  W.,  the  dividends  to  be  held  and  received  by  the  arch- 
dneoB,  ricar,  and  churchwardens  for  the  time  being,  intrust  for  the  support 
If  a  parish  school  for  poor  children,  and  in  further  trust  for  the  distribution 
rf  coals,  Ac,  among  poor  persons  of  the  parish,  it  was  held,  on  general 
to  a  declaration,  that  an  action  lay  upon  such  covenant,  no  im* 
(yf  performance  appearing,  inasmuch  as  the  investment  might  at 
■r  late  be  lawfully  made  in  the  corporate  names  of  the  present  archdeacon, 
rieir,  and  churchwardens ;  and  this,  although  it  was  suggested  in  argument 
Ait^  by  the  practice  at  the  Bank,  an  investment  would  not  be  received 
ine  IB  the  above  corporate  names :  but,  it  is  doubtful  whether,  if  this  had 
^piariy  appeared,  it  would  not  have  been  an  answer  to  the  action. 

Charchwardens  ^re  not  answerable  for  indiscretion,  but  for  deceit  only,   Notanswenblo 
flhey  lay  out  more  money  than  is  needful.  for  indiscretion. 

An  agreement  by  parish  officers  in  the  course  of  their  official  duties,  Comteactsbt 
Ask  u  beneficial  to  the  parish,  is  binding  on  it  and  succeeding  church-  C"o>c»- 


h  Martin  and  Howard  (Lady)  v.  Nutkin  and  Hammersmith  (Inhahi* 
Mr  cf)  (5),  where  it  was  agreed  between  the  plaintiffs  and  the  parish, 
iQB  a  vestry  being  duly  convened  for  the  purpose,  that  the  ringing 
aoM  eease  during  the  lives  of  the  plaintiffs  and  the  survivor  of  them, 
fey  eovenanting,  in  consideration  thereof,  to  build  a  cupola  to  the 
»  and  erect  a  clock  and  new  bell ;  and  the  plaintiffs  performed  their 


[1)  Bvpceting  the   remoral   of  church-  43.   8  Edw.  4.  6.    Finch,  1.  2.  c  17.  Amtm* 

■Im  tar  suffering  a  non-licented  minis-  1 3  Co.   7a     Watson*s  Clergyman  s  Law, 

t»  |nTh,  vid§  Gibson*s  Codex,  1479.  c.39. ;  videetiam  Lamb's  Office  of  Chureb- 

m,^  sviL  wardens,  s.  3. 

!f)  TIm  Parson*s  Law,  115.  cit  1  Bum*s  (4)  7  A.  &  £.  79S. 

L.  bj  FhiUimore,  415.  (c).  (5)  2  P.  Wms.  S68. 
IS)  Fridcwu  (D.D.)  on  Churchwardens, 
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covenants ;  after  the  bell  had  been  silenced  for  about  two  yeara,  the  defend* 
ant  Nutkin  obtained  a  new  order  of  vestry  for  ringing  the  five  o'dock  bdl 
but  Lord  Chancellor  Macclesfield  granted  an  injunction,  to  stay  the  ringing 
during  the  lives  of  the  plaintiffs,  and  the  survivor  of  them,  especially  « i 
appeared  that  the  majority  and  better  part  of  the  parish  continued  wilJiog 
to  abide  by  the  agreement,  and  protested  against  the  new  order. 

In  NichoUon  v.  Masters  (1),  which  was  a  suit  in  Chancery  against  uioetf 
parishioners,  by  the  executrix  of  a  churchwarden,  to  be  reimbursed  mooej 
laid  out  by  him  as  churchwarden,  for  rebuilding  the  steeple  of  their  dmrcki 
it  was  objected  that  this  matter  was  proper  for  the  Ecclesiastical  Coorti 
and  not  for  a  Court  of  Equity ;  but  Lord  Chancellor  Harcourt  decided  thit 
«<  the  plaintiff  was  proper  for  relief  in  this  court,"  and  said  ^  there  were 
many  precedents  of  the  like  nature ;"  and  it  was  decreed  that  the  parishiooen 
should  reimburse  the  plaintiff  the  money  laid  out  by  her  testator,  with  ooiU 
of  the  suit ;  and  that  the  money  should  be  raised  by  a  parish  rate.  80^ 
in  the  case  of  Radnor  Parish  in  Wales  (2),  the  churchwardens,  as  being 
a  corporation  for  the  goods  of  the  parish,  commenced  a  suit  with  tke 
consent  and  by  order  of  the  parish,  concerning  a  charity  for  the  poor,  vk 
which  suit  they  miscarried ;  and  then  they  filed  a  bill  against  the  nb- 
sequent  churchwardens,  for  repayment  of  their  costs  of  the  former  suit,  wA 
had  a  decree  for  it 

But  it  is  now  established  that  there  cannot  be  a  rate  made  to  reimbune 
churchwardens,  because  they  are  not  obliged  to  expend  any  money  oit  of 
their  own  pockets.  (3) 

A  churchwarden  has  no  authority  to  pledge  the  credit  of  hb  co-chsrdh 
warden  for  the  repairs  of  the  church  ;  and  if  he  order  such  repairs  withooi 
the  knowledge  of  the  other  churchwarden,  he  will  be  liable  individually (4); 
and  where  goods  were  ordered  by  one  of  two  chapelwardens  for  the  uKof 
the  church,  it  was  held  that  the  warden  giving  the  order  might  be  viA 
separately,  without  joining  his  brother  officer  (5) :  and  a  churchwarden  via 
held  individually  liable  to  a  person  whom  he  had  employed  to  draw  plu* 
of  a  church  for  the  inspection  of  the  parliamentary  commissioners  ^ 
building  new  churches.  (6) 

If  a  churchwarden  supply  wheat  and  flour  to  the  poor  of  the  pariib  for 
which  he  is  appointed,  he  is  liable  to  the  penalty  inflicted  by  stat  55  Geo.S 
c.  137.  s.  6.,  although  he  furnished  such  articles  at  a  fair  market  price.  (7) 

If  au  action  be  brought  against  any  churchwardens,  or  persons  aflc' 
sworn  men,  executing  the  ofRce  of  churchwarden,  for  any  thing  done  bf 
virtue  of  their  oflice,  they  may,  under  stat.  7  Jac.  I.  c.  5.  and  stat  21  Jic*^ 
c.  12.,  plead  the  general  issue,  and  give  the  special  matter  in  evideocei 
and  if  a  verdict  be  given  for  them,  or  the  plaintiff  be  nonsuited,  or  dii- 
continue,  they  are  entitled  to  double  costs.  But  these  statutes'  only  ipp^ 
to  temporal  matters  done  by  virtue  of  the  office,  and  not  to  matten  of  tf 


(1)  4  Vin.  Abr.  tit.  Churchwardens  (C), 
529. ;  vide  etiam  Marriott  v.  TorpUy,  2 
Jur.  464.  Rex  v.  ChurchwardenM  of  St. 
Michael^  Pembroke^  5  A.  &  E.  603. 

(2)  4  Vm.  Abr.  tit.  Churchwardent  (C), 
529. 

(3)  Damson  v.  WUkinwn,  C.  T.  II.  381. 
Frtntk  v.  Dear^  5  Ves.  547.     Lanchester  v. 


Thompson,  5  Madd.  4.     Battify  t.  CbM  ' 
Vern.  262. 

(4)  NortkwaiU  v.  BenmM,  2  C  & X.  ^16 

(5)  5Aaii;  ▼.  Hisbp,  4  D.  &  R.  d«l* 

(6)  Brook  T.  Gmest,  ciL  3  Bh^.  481. 

(7)  Pops  ▼.  Backkmss,  8  Taunt »  J 
Moore,  186. ;  sed  vide  Prodar  ▼." 
tiijF,  3  B.  &  A.  145. 
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dnlistica]  character  (1} ;  and  tr>  entitle  tlic  deff^ndant  to  double  costs   PRocRrmKcs 
ler  them,  ther«  most  be  a  certificate  of  the  judge  who  tried  tlie  cause,    t'lru^cM- 
1  the  action  was  brought  against  the  defendant  for  something  done  by   wAKr>EK!i. 
in  the  execution  of  his  office  ;  ainl  the  judge  is  bound  to  grant  such 
:ifioite,    and  it  may   be  §igned  at  any   time  after  the    triah  (2)     The 
me*,  however,  do  not  extend  to  cases  of  nonfeasance^  such  as  the  non- 

rmeot  by  churchwardens  of  money  laid  out  for  the  support  of  one  of  their 

ipers  by  another  parish  for  which  an  aetion  €\f  asstimpsit  is  brought  (3)  ; 

toihe  case  of  a  nonsuit  in  an  action  hrougiit  fur  the  price  of  goods  sold 
delivered  to  churchwardens  for  the  use  of  the  poor.  (4-) 

A  chuTchwaiden  t4iking  a  distress  for  a  poors  rate,  under  the  warrant  of  Stat  24  Geo.  2. 

IgiitrftCes,  is  entitled  to  the  protection  of  stat,  24  Geo,  2.  c.  ^^.j  of  having   ^*  ^^' 
mgistmles  made  defendants  with  him  in  an  action  of  tre^pa^i^.  (5) 

"Where  churchwardens  and  their  predecessors,  though  constantly  acting    ImpruiH-r  dc- 
a  whole  township  consisting  of  three  districts,  were  uniCormiy  described   '^"P^j*"'  ^^ 

ehorchwardcns  of  A.,  the  principal  place  in  the  township,  and  where  the   w^udi^ns. 
1  stoofJ  ;  the  Court  on  appeal,  in  a  i^uit  for  subtraction  of  church  rate, 
;ed,  with  costs  in  both  courts,  a  sentence  sustaining  a  protest,  that  the 
litit»  occupying  lands  in  the  township,  but  not  in  the  district  in  which 

•  nils  Mtuate,  was  not  legally  sued  by  chuichwardcns  tlins  descnU^d.  (6) 

b  ejectmeiit  by  or  against  parif^h  officers  claiming  to  hold  premises  for    fuMipeicucy 
parish   under  s tat.  59  Geo.  3.  c,  12.  s,  17.,    rated   inhabitants  of  the  "* '*''''**''^^ 

lutr  are   competent  witnesses    for   the   officers,    under  stat.  54-  Geo.  3. 

na  s.  a  (7) 

Inacriininal  suit  in  the  Ecclesiastical  Court,  a  defensive  plea  tending  to 
iW  the  promoter's  motives  to  be  maiieious  or  vindictive,  is  adnub^sihle, 
bMriog  on   the  credit  of  his  witiiesses,  and  oncosts;   but  it  must  be 

M6^  *Bd  confined  to  his  conduct  with  reference  to  the  defendant,  (8) 


1)  Kff^^tiL  V.  Smith,  Cro,  Car.  S85. 
I?)  HurptT  ▼.  r<irr,   7  1\   R,  4  m.      Rtx 
^  iUhahilanti  a/},  ii  li,  &  C.  S14. 

'  ?.  Ght,  7  T.  It  270. 


(4))  Janm  v.  Kerlhfft  3  Ilugg,  iBX 

(T)  Doe  rf.  Boufthtt  y.  Addfrlry,  8    A.  & 

E,  502.     Dm  d.  Batch  thr  v.  5(*ir/«*,  ibid. 

Vide  ttittm  stat,  6  &  7  Vict,  c,  85, 
\%)  Bennett  v.  Bonaktr^  3  Hngg.  I". 
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CHUECHYARDS.O) 
1.  Generally,  pp.  S6%  363. 

Ai  tkeJUwt  ereetiom,  of  ekurtkes^  no  pmi  of  tk§  adjacad  gnmmd  was  oUaUadJot  tk  »- 
termtnt  of  the  dead —  TV  ckwrdiyards  and  Imriai-yromadM  beiomg  to  the  pariAf^ 
the  imiermetU  of  tke  pariskiomen  —  The  rtctor  hot  tkefrtekoid  w  the  ekmnkifmrit  fM- 
lified  6y  the  righU  of  the  parishiomen — Whom  a  duuJkjfmrd  u  adnjgodf  «  aw  «» 
secratioti  it  re^itUefor  the  addiiiomal  part  —  Faiks. 


Trees  and  Herbage  of  Churchyards,  pp.  363 — 365. 

Bight  of,  iM  rector  or  viear  —  Siat,  35  Ed,  I.  «f.  S. —  Smit  agaiutt  woMte  —  A  ndar  en 
ad  down  timber  for  the  rtpairt  of  the  partonage  homae  or  ehaneet —  Wham  mfmaihf  mt 
be  granted  to  alter  the  cAvrdljfonf  —  When  the  erection  or  rtmoool  iff  iomiioHm  Mik 
considered  a  nititanee. 


3.  Repair  of  Churchyards,  pp.  365,  366. 

Duig  of  the  chmrchwardene  to  take  care  that  the  ehnrchgardt  be  i  _ 

Chmrehwardent  can  compeL  thoee  to  npotr,  who  are  homnd  aofodo^hg  prmcd/fdm-^ 
Neglect  to  repair,  indictable  —  Commnionert  can  alter  feneca. 


Additional  Churchyards,  pp.  366 — 368. 

ProviaiomefiT  enlarging  e^Asting  or  making  additional  churchgarda —  Ormnt  or  pardm 
of  lands  — Land  obtained  for  a  burial  ground  for  any  parish  mag  be  declared  tg  Ui  Ckmk 
Building  Commissionere  part  of  such  parish  for  that  purpose,  although  not  wiAia  it 
parish  —  Where  ministers  of  different  parishes  mag  use  one  chapd'-^  Biaksp  in  alt- 
eration can  declare  that  a  chapel  is  intended  for  differtnl  parishes — One  bekndargfian 
to  be  sufficient  —  Ao  church  rate  to  be  levied  —  Church  Building  Commiaaiamtrt  aandr 
fences  of  churchgards,  and  turn  footpaths,  jfc.  —  Parishes  mag,  with  camaaai  ef  ChMft 
Building  Commissioners^  procure  and  bug  additional  barging  ground —  Graat^mmt 
for  the  purchase  of  cemeteries  —  Where  there  is  no  burial  ground  in  an  i 
district. 


3.  Church  Way,  pp.  368,  369. 

Prescriptive  rights —  Parochial  rights  —  Public  rights  —  WVit    fA«  right  ioai 
wag  must  be  discussed  in  the  ecclesiastical,  or  when  in  the  temporal  comia. 


GiNBAALLT. 

At  the  first 
erection  of 
churches,  no  ' 
part  of  the  ad- 
jacent ground 
was  allotted 
for  the  inter- 
ment of  the 
dead. 

Sut.l5Rich.2. 
c  5. 


1.  Generally. 

At  the  first  erection  of  churches,  no  part  of  the  adjacent  ground  wis 
allotted  for  interment  of  the  dead,  but  some  place  for  this  purpose  w« 
appointed  at  a  further  distance,  especially  in  the  case  of  cities  and  popoloaf 
towns. 

Thus,  Stat.  15  Rich.  2.  c.  5.,  after  reciting  that  by  stat?  Edw.l.stfc 
if  any  religious  or  other,  whatsoever  he  be,  do  buy  or  sell,  or  uodff 
colour  of  gift,  or  any  other  manner  of  title  whatsoever,  receive  of  any  ■•■ 
any  lands  or  tenements,  which  might  come  to  mortmain,  it  shall  be  lawM 
to  the  king,  and  to  other  lords,  upon  the  said  lands  or  tenements  to  entert 
and  that  *<  now  of  late,  by  subtle  imagination,  and  by  art  and  eogte 
some  religious  persons,  parsons,  vicars,  and  otlier  spiritual  perwnsi  h^n 
entered  in  divers  lands  and  tenements,  which  be  adjoining  to  their  chorchei; 
and  of  the  same,   by  sufferance   and  assent  of  the  teoantsi  have  DMk 

(1)  Vida  antat  tit  Bueial^Bsawumg  avd  Snitivo  .—  Cbusch. 
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chofcliyards  and,  by  bulls  of  the  bbhop  of  Rome,  have  dedicated  and    Gcxeballt. 
Ukwed  the  samoy  and  in  them  do  make  continually  parochial  barying, 
witkmt  licence  of  the  king  and  of  the  chief  lords ; "  therefore  declares  that 
it  ii  manifestly  within  the  compass  of  the  recited  statute. 

Nererthelessy  the  practice  which  appears  by  this  statute  to  have  then 
conmenoed,  and  to  which  it  was  intended  to  put  a  stop,  still  continued^  and 
both  the  common  law,  and  canons  and  statutes  have  repeatedly  recognised 
chnrehyards. 

The  churchyard  and  burial  grounds  belong  to  the  parish,  for  the  inter-   The  church- 
wit  of  the  parishioners,  and  are  vested  by  law  in  the  incumbent  and  the  y^^^^^ 

*  '  *  burial  grounds 

piridiioners.    Every  parishioner  has  generally  a  right  to  a  place  in  the  belong  to  the 
chucfayard,  but  he  has  no  right  to  any  particular  spot :  and  when  death  and  p^^^b  for  the 
nrteraient  have  taken  place,  then  there  is  a  severance  of  the  common  pro-  ^y^^  parishion- 
p6r^ ;  the  general  right  has  become  a  particular  right,  and  there  is  a  legal  en. 
ifpropriation  of  a  legal  right. 

Inviolability  of  sepulture  is  one  of  the  dearest  and  most  ancient  rights  of 
it  is  most  deeply  impressed  on  all  our  minds,  and  embodied  in  our 
I  forms  of  speech.  In  the  grave  a  man  expects  to  be  undisturbed :  it 
iiUf  kst  home;  and  this,  ut  requiescat  in  pace,  usque  ad  resurrectionem,  is 
CQsndered  by  Lord  Coke(l  )as  a  ground  of  the  parishioner's  duty  to  repair.  (2) 

Is  Walier  v.  Mouniague  (3)  Dr.  Lushington  treated  it  as  <<  clear  that   The  rector  ha^ 

bf  the  GOBunon  law  the  rector  [or  vicar]  has  the  freehold  in  the  church-  ^^^  freehold  in 

toe  church* 
}vd,  qualified  undoubtedly  by  the  rights  of  the  parishioners ;  but,  subject  yard,  qualified 

tknftCH  he  may  bring  an  action  for  trespass  if  his  right  be  unjustly  in-  ^y  ^^^  r}^^^  ot 

ifcd.'*    And  with  regard  to  the  jurisdiction,  he  said,  **  The  churchyard  ^^  ^*"'  ***"' 

kbg  coDsecrated  ground,  this  Court  has  cognisance  of  the  matter,  and  it  is  /^^^  ^he  Court 

■f  dity  to  protect  it  against  any  unauthorised  or  illegal  invasion  whatever;  ^ili  protect 

■1  sapposing  the  alterations  were  most  convenient,  still  the  Court  would  unaiuhoriid 

lot  HUiction  them,  unless  the  consent  of  the  rector  had  been  previously  or  illegal 

^fo,  or  at  least  asked."  (4)  »"^*«'«°- 

When  a  churchyard  has  been  enlarged,  there  must  be  a  new  consecra-  When  a 

«i«ofthe  additional  part  (5)  t":^^.    ' 

Bjstat  13  Edw.  1.  8t2.  c.6.  (6)  neither  fairs  nor  markets  are  to  be  held  a  new  conae- 

is  drarchyards.  c'*^o«  ^  "=: 

'  quiftite  for  the 

additional  part. 
Fairs. 

2.  Trees  and  Herbage  of  Churchyards.  TaBBSAMD 

HXEBAOI  OF 

Upon  the  principle,  that  laymen  have  no  power  to  dispose  of  things  eccle-  Cuurchtaeoi. 
Mitical,  it  has  been  determined  that  the  parishioners  have  no  right  to  cut  ^^^g^^  o^*  ip 
itva  trees,  or  mow  grass  in  the  churchyard,  against  the  will  of  the  rector, 
Wfiar,  even  though  they  may  intend  to  apply  the  trees  or  grass  to  the  use 
of  the  church ;  and  it  was  declared  by  the  council  of  Stratford,  that  persons 
glihf  of  such  contempt  should  incur  the  sentence  of  the  greater  excommu- 
■iatioii,  until  they  should  make  sufficient  satisfaction  and  amends.  (7) 

If  tile  defendant  allege  that  the  trees  in  dispute  grew  upon  his  own  free- 
^  a  prohibition  lies.  (8) 

(l)9liMt.  4S9.  (5)  Gibson*8  Codei,  190. 

(S)  GSbtrt  T.  Buzzard,  »  l^hil.  341.  (6)  Stephens'  Ecdcaiastieal  Statutes,  24. 

(*)  1  Curt.  259.  (7)  Lyndwood,  Prov.  Comt  Ang.  267. 

(f )  Bmlk^  T.  Baify,  Hob.  69.  (8)  mUiard  t.  Jtffhitm,  1  Ld.  lUym.  212. 
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hsuiagk  of 
Chdrc-hyabps. 


Sut.  35  Ed.  1. 
St  S. 


Suit  against 
waste. 


A  rector  can 
cut  down 
timber  for  the 
repairs  of  the 
pursonaj^e 
house  or 
chancel. 


'  If  ia  church  have  both  a  rector  and  a  vicar,  Xyndwood(I)  doabti  to 
which  of  them  the  trees  or  grass  belong ;  but  he  supposes  they  bebng  to 
the  rector,  unless  in  the .  endowment  of  the  vicarage  they  were  othenrue 
assigned ;  and  Rolie  (2)  seems  to  make  the  right>  as  between  rector  aod 
vicar,  to  turn  upon  their  belonging  to  him  who  is  bound  to  repair ;  which 
determination,  Gibson  (3)  says,  agrees  well  with  the  stat  35  £dw.  l.st  2.  (4) 
(Statutum  ne  rector  prosternat  arbores  in  cemiterio),  which  Coke  (5) 
states  to  be  but  a  declaration  of  the  common  law,  and  is  as' follows:  — 
«  Forasmuch  as  a  churchyard  that  is  dedicated  in  the  soil  of  a  church, 
and  whatsoever  is  j)lanted  belongeth  to  the  soil,  it  must  needs  follow,  that 
those  trees  which  be  growing  in  the  churchyard  are  to  be  reckoned 
amongst  the  goods  of  the  church,  the  which  laymen  have  no  autlioritj  to 
dispose ;  but,  as  the  Holy  Scripture  doth  testify,  the  chaise  of  them  is 
committeil  only  to  priests  to  be  disposed  of;  and  yet,  seeing  those  treei 
be  often  planted  to  defend  the  force  of  the  wind  from  hurting  the  charcfai 
we  do  prohibit  the  parsons  of  the  church  that  they  do  not  presume  to 
fell  them  down  unadvisedly,  but  when  the  chancel  of  the  church  doth  want 
necessary  reparations ;  neither  shall  they  be  converted  to  any  other  ose^ 
except  the  body  of  the  church  doth  need  like  repair ;  in  which  case  the 
rectors  of  poor  parishes,  of  their  charity,  shall  do  well  to  relieve  the  pa- 
rishioners with  bestowing  upon  them  the  same  trees  ;  which  we  will  Dot 
command  to  be  done,  but  we  will  commend  it  when  it  is  done."  (6) 

Proceedings  under  this  statute  for  cutting  down  of  timber,  must  be  bj 
indictment  at  common  law  (7),  whereupon  the  party  may  be  fined.  (8)  H 
the  person  who  is  entitled  to  cut  trees  in  the  churchyard  for  the  repair  of 
the  chancel  or  body  of  the  church  is  about  to  do  so  for  any  other  purpose, • 
prohibition  will  be  granted  to  hinder  waste  :  and  in  Strachy  v.  FrancU  (9J^ 
an  injunction  to  lay  waste  was  granted  upon  motion  made  under  such  cir- 
cumstances by  the  patron  of  a  living.  Lord  Chancellor  Hardwicke  sajiogi 
*'  A  rector  may  cut  down  timber  for  the  repairs  of  the  parsonage  house  or 
the  chancel,  but  not  for  any  common  purpose ;  and  this  he  may  be  justified  io 
doing  under  stat.  35  Edw.  1.  st.  2.,  intituled  Ne  rector  prosternat  arboretiB 
ccBmetcrio.  If  it  is  the  custom  of  the  countr}',  he  may  cut  down  under-wood 
for  any  purpose ;  but  if  he  grubs  it  up,  it  is  waste.  He  may  cut  down  timber 
likewise  for  repairing  any  old  pews  that  belong  to  the  rectory,  and  be  ia  abo 
entitled  to  botes  for  repairing  barns  and  outhouses,  belonging  to  the  pi^ 
sonage.*'     And  an  injunction  Mas  granted  accordingly.  (10) 

An  injunction  was  also  granted,  at  the  suit  of  the  patroness  of  a  living 
for  the  like  purpose  against  the  widow  of  a  rector,  during  the  vacancy  oc- 
casioned by  his  death  (11):  and  the  attorney-general  may,  on  behalf  of  j 
the  Crown,  as  patron  of  bishoprics,  have  the  like  remedy  against  a  bishop  \ 
for  opening  mines  ;  or  to  restrain  him  from  felling  large  quantities  of  timber.  < 
Patrons,  however,  cannot  have  an  account  for  their  own  benefit  (12) 


(1)  Lvndwood,  Prov.  Const.  Ang.  267. 

(2)  2  Rol.  Abr.  Parson  (H),  337.  pi.  2. 

(3)  Gibson's  Codex,  207. 

(4)  Stephens*  Ecclesiastical  Statutes,  31. 

(5)  Uford's  caae^  11  Co.  49. 

(6)  Fide  Gibson's  Codex,  20S. 

(7)  Oar  ▼.  Ricraft,  2  Lee  (Sir  G.),  373. 


(8)  GIbson*s  Codex,  908.     VidellM*' 
«a«,  11  Co.  49. 
(9)2  Atk.  217. 

(10)  llde  etiam  1  B.  &  P.  115.  m^d. 

(11)  Iio9kins  V.  Featktniome,  9  fiM^ 
C.  C.  552. 

(12)  Knight  v.  Afofc^,  Ambi  176. 
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The  Court  will  grant  a  faculty  to  level  a  churchyard,  by  laying  flat  up-  Them  akd 
^ht  bead  and  foot-stones,  if  it  be  for  the  convenience  of  the  parish.  (1)        Churcutarus. 
Id  fvrlon  Y.  Cbl/co/^  (2),  articles  were  exhibited  for  erecting  a  tombstone  --      —        - 
id  pulling  down  another  in  a  churchyard,  and  the  Court  said  such  acts  ^i\\\^  granted 
ere  **  committing  a  nuisance  in  the  churchyard/'  and  as  such,  an  ecclesias-  to  alter  the 
ni  offence,  and  subject  to  the  jurisdiction  of  the  Ecclesiastical  Court.  churchyar  . 

When  the  erec- 
tion or  removal 
of  tombsionesi 
will  be  con. 
sidered  a 

3.  Repair  op  Churchyards.  nuisance. 

Rkfair  op 
By  canon  85.  "  the  churchwardens,  or  questmen,  shall  take  care  that  the      " 
bvchyards  be  well  and  sufficiently  repaired,  fenced,  and  maintained  with   churcli wardens 
ilbi  rails  or  pales,  as  have  been  in  each  place  accustomed,  at  their  charges,   to  take  care 
Bio  whom  by  law  the  same  appertaineth."  •  churchyards  be 

Although  the  statute  of  Circumspecte  agatis,  13  JEdw,  1.  st.  4.,  intituled  sufficiently 
Certain  cases  wherein  the  king's  prohibition  doth  not  lie,"  directs,  that  if  'cpa*^*^* 
relates  punish  for  the  churchyards  being  left  unincloscd,  the  spiritual  judge 
kail  have  cognisance  thereof,  notwithstanding  the  king's  prohibition, 
liU,  if  the  churchwardens  sue  a  person  in  the  Court  Christian,  alleging  a 
utom  for  him  and  all  those  whose  estate  he  has,  to  repair  the  fences  of 
^  chorchyard  next  adjoining  his  estate,  a  prohibition  will  lie ;  for  this 
•gfat  to  be  tried  at  the  common  law,  inasmuch  as  it  is  to  charge  a  tern* 
oral  inheritance.  (3) 

In  Walter  y,  Montague  (4)  Dr.  Lushington  said  that«  'Hhe  churchwardens, 
y  virtue  of  their  office,  are  bound  to  see  that  the  foot-paths  are  kept  in 
n^  order,  and  the  fences  in  repair ;"  and  they  are  the  sole  judges  of 
rhat  is  needful  to  l)e  done  therein,  as  being  invested  with  the  authority  of 
^  ordinary  for  that  purpose.  (5)  So  a  constitution  of  Archbishop  Winchel^ 
y  directed  that  the  parishioners  should  repair  the  fence  of  the  church-yard 
t  their  own  charge  (6) ;  and  this  they  ought  to  do  by  custom  known  and 
pproved ;  and  the  conusance  of  it,  belongs  to  the  Ecclesiastical  Court  (7) 
levertheless,  if  the  owners  of  lands  adjoining  the  churchyard  have  Church- 
Kd,{time  out  of  mind,  to  repair  so  much  of  the  fence  of  it  as  adjoins  ^^  o^p^i 
icir  ground,  such  custom  is  a  good  custom ;  and  the  churchwardens  can   those  to  repair, 

laintain  an  action  at  common  law  against  such  owners   for  any  non-   who  are  bound 
L-  J...    yr.\  "^  so  to  do,  by 

b»vance  of  it  (8)  prescription. 

The  duty  of  repairing  the  fences  of  churchyards  may  also,  it  appears^  be   Nkglect  to 

■breed  by  indictment,  if  the  neglect  of  it  amount  to  a  misdemeanour.  »rAia,  in- 

[kn,  where  a  vicar  was  indicted  for  such  non-repair,  it  being  alleged  against  '***^^"^"* 

HI  that  the  vicar  had  been  immemorially  bound  to  repair,  and  the  defend- 

■t  had  neglected  to  do  so,  by  means  whereof  cattle   broke  into    the 

tkirchyard,  and  rooted  up  the  tombstones,  and  dirtied  the  porch  of  the 

(1)  Skarpe  t.  Hansard,  S  Hagg.  335.  (5)  Prideaux  (D.D.)on  Churchwardens, 

(f )  CoDstftory,  1788.  cit.  3  Phil.  90.  41,  48.     Jnon,  1  Vent  367. 

J»)  Oaydom  t.  Dmncombe,   2  Rol.   Abr.  (6)  Lyndwood,  Ptot.  Const.  Ang.  J53. 

2*««.  287.  pi.  52.     Com.  Dig.  Pro-  (7)  2  Inst.  489. 

**»  (G.  3.).       De    Modo  Decimandi  (8)  Claydon  v.  DHncombe,  2   RoL    Abr. 

»<X  IS  Co.  41.  PreMWUion,  287.  pi.  52.     Gibton'a  Cod«x, 

(^)l  Curt,  sea  194. 
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churcfi,  and  tlic  patLs  leading  to  it,  to  tbe  nuisajice  of  tbe  inlmbfiaiiit,  i 
he  was  acquitted.     Lord  Ellenborough,  on  the  Court's  refusing  lo  \ 
new  trial,  moved  for  on  the  ground  of  the  verdict  being  against  i 
said,  **It  is  very  clear  tliat  you  may  indict  the  defendant  again,  !ff 
fences  have  continued  out  of  repair  since  the  last  indictment"  (1) 
Under  stat  59  Geo.  3,  c*  134.  s.  39.  the  Church  Building  Con 
can  alter,  repair,  pull  down,  and  rebuild,   or  order  or  direct  to  be 
repaired,  pulled  down,  and  rebuilt,  the  walls  or  fences  of  any  existing  churdk* 
yard  or  burial-ground  of  any  parish  or  chapelry,  and  fence  off  with  ^ 
or  otherwise  any  additional  or  new  burial-ground  to  be  set  out  or  pn^ri 
under  that  act ;   and  also  stop  up  and  discontinue,  or  alter*   or  order  t^| 
stopped  up  and  discontinued,  or  altered,  any  entrance  or  gate  ] 
any  churchyard  or  burial -aground,  and  the  patiis,  footways* 
into,  th roughs  or  over  the  same  as  to  them  may  ap|iear  useless  aad  n* 
necessary,  or  as  they  shall  think  fit  to  alter. 


InorrtoKAt 

CuURL-IIVAftDS. 

Provisions  for 
enlarging  ex- 
isting or  muk- 
itig  additional 
churchy  tird<», 

c.  1  :i  i.  s.  3(*r 


Stat  58  Gw.  3. 
C.45.  S.33. 


StaM&?  Vict, 
c.  107.  tu  9. 

StAt  59  Geo,  3. 
e.  134*  u.  37 

Grmnt  or  pur* 
i  of  J«f)d^ 


4.  Additional  CHuaCHYARna. 

The  Church  Building  Aets  provide  that  all  sucb  pmrialifss  or 
parochial  place*^  as  Khali  be  recjuired  by  the  Comniissioiiera  io 
shall  furnii^h  lands  for  enlarging  existing,  or  making  additional  chonsb- 
yards  or  burial-groitnds^  as  tlie  eommissioners  shall  deem  miiriiy; 
and  the  commissioners  are  to  give  notice  to  the  ehurehtrarden*,  t&  ^ 
left  at  their  abodes,  of  the  intention  to  enlarge  tlie  existing,  or  let  Mt 
new  burial-grounds,  and  of  the  extent  of  ground  required  for  acicb  j 
and  for  a  proper  approach  thereto,  and  of  the  place  in  whielt  the  i 
required  to  be  provided  ;  and  the  churchwardens  must  within  foi 
call  a  meeting  of  the  vestry,  or  persons  possessing  the  powen  of  ^ 
for  taking  all  necessary  measures  for  providing  the  same ;  and  in  i 
parish  or  place  cannot  provide  the  same,  without  purdumi  IIk 
or  persons  possessing  the  powers  of  vestry,  must  forthwith  proetid 
for  ground  according  to  the  notice,  but  must  not  con cl ode  Uf  i 
without  the  Commissioners'  approbation.  (2)  And  under  stat*  58  i 
c-  45.  s.  33.  (S)  the  Commissioners  may  accept  from  persons  willtug  to  \ 
any  buildings  tit  to  be  converted  into  churches  or  chapels,  and  anj  1 
tenements  for  sites,  not  exceeding  in  quantity  what  may  be  sufl 
building  a  ehurcb  or  chapel,  and  providing  a  ehurch3'arti,  as  well  ■■  a  I 
and  garden,  with  five  (4)  acres  of  land  for  a  residence. 

By  staU  59  Geo.  3.  c.  134*.  s.  37*  all  the  powers  and  provtiioiis  of  I 
Geo.  3.  c.  45*t  or  that  act,  which  relate  to  the  grant,  sale,  confcyMio 
chase,  and^ re-sale  of  lands  or  hereditaments,  from  the  CrowQ,  or  aof « 
rations,  persons  under  legal  disabilities,  or  any  other  persons  wiio 
or  by  the  Commissioners,  for  the  purpose  of  building  any  additional  < 
or  chapels,  or  the  issuing,  advancing,  levying,  raising,  borrowiog,  or  1 
up  at  interest,  of  money  for  any  such  purpose,  are  extended  lo  j 
of  lands  or  hereditaments  necessary  for  enlarging  or  making  any  4 


(1)  Rex  ▼.  HryntU (Clerk),  Q  East,  315. 

(2)  Sut.  59  Geo.  3.  c,  134.  s.  36. 


(3)  Ibid. 

(4)  sut.  1  &  2.  Vict  t.im*t^% 
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orlmrial-groand,  and  approaches  thereto,  under  that  act;  and  to  the  issuing,   ADnraowAL 

fte.  of  money  required  for  those  purposes,  and  its  repayment  by  instalments     ""*^'"^*°^' 

or  otherwise,  as  if  all  such  provisions  had  been  re-enacted.  (1)    Lands 

added  to  any  existing  churchyard  or  burial-ground,  or  appropriated  for  a 

Mv  Imrial-ground,  are,  as  soon  as  convenient,  to  be  consecrated  for  the 

krial  of  the  dead ;  and  are  to  be  used  as  an  additional  burial-ground ; 

imI  tlie  freehold  of  the  land  so  consecrated  is  thereupon  vested  in  the 

petion  or  persons  in  whom  the  freehold  of  the  ancient  burial-ground  of  the 

pvish  or  chapelry  is  vested.  (2) 

Slit  8  &  9  Vict.  c.  70.  s.  14.  enacts,  <<  That  where  any  land  shall  have  Sut  8  &  9 

been  porchased  or  obtained  for  any  new  or  additional  burial-ground  not  ^5|*  ^* ''^' 

vithin  the  bounds  of  the  parish  or  parishes  for  the  use  of  which  the  same  Land  obtained 

AiU  have  been  so  purchased  or  obtained,  it  shall  be  lawful  for  the  Church  ^^'  *  burial- 

BoiMiog  Commissioners,  if  they  think  fit,  in  accepting  a  conveyance  of  such  ^^H  ^^^  '^J 

Ind,  to  declare  in  such  conveyance,  or  by  any  other  instrument  under  declared  by  the 

tbdr  common  seal,  that  such  land  shall,  after  the  consecration  thereof  for  P'^^f^  ^V^'^' 

mg  Commis- 
tbe  purposes  aforesaid,  be  and  be  deemed  to  be  part  of  the  parish  or  sionen  part  of 

puishes  for  the  use  of  which  such  land  shall  have  been  so  purchased  or  ob-  *"c*>  P*"»J>  ^or 

tttsed,  and,  after  consecration,  such  land  shall  be  part  of  such  parish  or  although^ 

ftfiihes  accordingly  for  the  purposes  aforesaid."  within  thu 

Under  stat  9  &  10  Vict  c.68.  s.  1.  the  Church  Building  Commissioners  can  P*"^- 
direct  that  one  chapel  shall  be  used  by  the  different  parishes  or  places  for  y^'^^  ^  ^g^  ^ 
^Udi  burial-grounds  contiguous  to  each  other  shall  have  been  provided,  that   i,  :2,  n,  and  4. 
Ikeainisten  of  each  parish  may  use  the  chapel,  and  that  the  same  fees  shall  ^Vhere  minis- 
k  payable  as  are  due  in  parishes  for  which  ground  has  been  purchased.        parishes  may 

Under  s.  2.  the  bishop  of  the  diocese  can  declare,  in  the  sentence  of  ^^  o»«  chapcL 
coBieeration,  that  the  chapel  is  intended  for  the  use  of  the  respective   Bishop  in  con- 
Itfiihes  or  places,  for  the  performance  of  the  burial  service  therein,  for  declare  that  a 
liUeh  the  land  shall  have  been  purchased  or  obtained  :  and  if  any  addi-  chapel  is  in- 
tioMl  land  shall,  after  the  consecration  of  the  chapel,  be  purchased  or  ^^cnt^^l^l. 
<l»tlined  and  conveyed  to  the  Church  Building  Commissioners,  as  a  burial- 
gipuid  for  such  parishes  or  places,  or  any  other  parishes  or  places  (such 
lad  adjoining  or  being  near  to  the  land  fonnerly  purchased  or  obtained), 
ndi  chapel  may  be  used  for  the  performance  of  the  burial  service  in  such 
•ddWonal  ground. 

Bj  section  3.  one  boundary  fence  is  made  sufRcient,  unless  the  bishop   ^^^  boundary 
Ml  direct  bound-stones  to  be  put  down  for  marking  the  boundaries  of  sufficient, 
«cl  parish. 

Tlie4th  section  expressly  directs  that  the  act  shall  not  authorise  any  church-  No  church  rate 
ntefbr  the  repairs  of  the  chapel ;  but  that  a  sufficient  fund  for  such  repair  ^^  ^  levied. 
«r  itttentation  shall  be  set  apart  and  invested  in  the  names  of  the  trustees. 

Under  stat  59  Geo.  3.  c.  134.  the  Church  Building  Commissioners  may,  Stat.  59  Geo.  3. 

VAcT  think  fit,  alter,  repair,  pull  down  and  rebuild,  or  order  or  direct  to  be  ^.^^^•."■^^r. , 
■A^  M    ^         1  11  i»  #.  11         11.1  t    Church  Build* 

■kRd,  Ac,  the  walls  or  fences  of  any  existmg  churchyard  or  bunal*ground  ing  Commis- 

^  lay  parish  or  chapelry,  and   fence  off  any  additional   or   new  burial-  sionerscan 

^Ud,  to  be  provided  for  by  such  act ;  and  also  to  stop  up  and  discontinue,  churchyards, 

^dler,  or  order  to  be  stopped  up,  &c.,  any  entrance  to  any  churchyard  and  tumibot 

•  hvial-ground,  and  the  footways  and  passages  over  the  same,  as  to  them  P****^  ^^' 

(1)  Stat  59  Geo.  3.  c.  134.  i.  37.  (3)  &  38.     * 
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When  the  right 
ta  ft  church - 
way  most  be 
diJwuctcd  iu 
thv  «?cclei- 
kiturticAl  or 
wben  in  the 


may  appe&r  useless  and  unnf^eessary,  ur  as  they  shall  think  fit  to  i 
vided  the  same  he  iloiie  with  the  consent  of  two  justices  of  the  petec^  i 
on  notice  being  given  as  prescribed  by  stat  53  Geo.  3.  c-  68» 

Under  stat  3  Geo.  4«  c.  72,  9.26.  the  CLiurch  Building  Coatmiftiaooiiii 
can  authorise  any  parish^  chapelrVf  township^  or  extra-parochtal  plitt.4^ 
sirous  of  procuring  or  adding  to  any  burial-ground,  to  purciiaa«  m 
land  the  commissioners  may  think  sufficient,  and  properly  situate  for  tiai 
purpose^  whether  witbin  the  pariah,  place^  &e* ;  and  to  make  aod  aioi 
rates  for  tlie  purcha^ie  thereof;  or  repaying,  with  interest,  any  money Im* 
rowed  for  making  such  purchase  ;  and  tiie  churchwardens,  or  penoBsifllfc^ 
rlscd  to  make  rates,  sliall  exercise  all  the  powers  of  said  acts  for  nukinj; 
such  purchases,  and  making  and  raising  such  rates ;  and  when  anr  had 
so  purchased  sliall  be  situate  out  of  the  parish  or  place  for  which  it  wi» 
intended,  the  same  shall,  after  con^cration,  he  deemed  part  of  sudsptniii 
or  place.  (1)  By  staL  1  &  2  Gul.  4.  c.38.  s*  17-  (2),  afler  five  ycaw  frtm 
the  conveyance  of  any  lands,  &c.,  as  a  site  for  any  church  or  chipel,  «r 
any  church  or  chapet  yard  or  cemetery,  under  that  act^  they 
absolutely  vested  in  the  persons  to  whom  they  are  conveyed,  provided  1 
if  recovered  in  ejectment,  they  tender  the  value  found  by  the  jury  audi 
costs,  within  two  months  after  the  judgment. 

By  Stat.  59  Geo,  3.  c*134'.  9.22.  the  commissioneri  can  grant  mooeyf 
the  purchase  of  cemeteries. 

By  Stat.  7  &  8  Geo.  4.  c.72,  s.2h  if  there  be  no  burial-ground  in  j 
siastical  district,  bodies  can  be  buried  in  the  cemetery  of  the  partaJi  i 


5.  Chukch  Way. 

In  fFaker  y,  Mountague  (3)  Dr.  Lushington  observed,  *•  Individiiabi 
by  prescription,  have  a  right  of  way ;   and  parishioners  have  the  i 
for  the  purpose  of  attending  divine  worship,  vestries,  and  other  fit< 
The  public  may  also  have  a  right  of  way  which  is  not  to  Ij€  iafriiigcdl 
**  r  apprehend,  that  neither  th^^  rector  nor  the  churchwardens  < 
new  path  without  a  faculty  from  the  Court.     In  strictness  this  is  by  I 
required.** 

No  person  can  make  a  private  door  into  a  churchyard  without  t^  ( 
sent  of  the  minister,  and  a  faculty  from  the  bishop. 

An    indictment  for  stopping  ^*  communem  viam  |)edestrem  ad  i 
de  Witby,"  was  held  to  be  good,  because  it  was  taken  to  be  a  I 
common  to  all»  and  not  merely  to  the  parishioners,  and  that  the  i 
only  the  terminus  ad  quem.  (4) 

If  the  right  to  a  church'Way  belong  only  to  the  inhabitants  of  a  ] 
house  or  parish^  such  right  can  be  maintained  in  the  Ecclesiaitical 
but  if  it  bea  puhUc  right ,  the  question  can  only   be  dtscuased 
temporal  courts*  (5) 


(1)  Stat.  3  Geo.  4.  c  72.  i.  S6.     SKxt- 
ph^i'  Ecclesiastical  SCatuUs,  1S02. 

(2)  Ibid,  H.$7, 
(S)  I  Curt.  260, 
(4>  ThrQW€r*§  case,   1  Vent.  208.      Vide 

Ctiam  Mfx  v.  SpOteri  Sir  Htmry),  Style,  IQB. 


(5)S  RoL  Abr.P^^%a^{f%i 
48.      Tknmer't  eme^  1  Vm  <0I> 
V.   MomtA^iK,    1    Curt  9001      M 
M'MaiK  3  PhiU   9a     4  Bi«M\  U 
in^waf  (AX   21^   SIC.       9^ 


COMMENDAM. 

If  tke  charchwardens  of  a  church  sue  for  a  way  to  a  church  that  they  Chumh  Wat. 
chim  to  belong  to  all  the  parishioners  by  prescription,  a  prohibition  will  be 
glinted,  because  it  is  temporal.  (1) 

Ahhoogh  interrupting  the  use  of  a  churchyard  as  a  churchyard  is 
properly  cognisable  in  the  Ecclesiastical  Court,  yet  the  bounds  of  it,  which 
imitter  of  freehold,  ought  not  to  be  determined  there.  (2) 


CITATION.  (3; 


COADJUTOR.  (4) 


COLLATIONS.  (5) 


COMMENDAM. 


li^md — Btueuiom  of  a  bi$hopric  doet  of  common  right  void  all  other  promotiont^^ 
Aitf.6|r7  (7«i:4.  C.77.  f.  18. 


Godolphin  (6)  defines  Commendam  (ecclesia  commendata)  as  a  benefice    Defined. 
^  ttdesiastical  living,  which  being  void,  was  commended  to  the  charge 
^eare  of  some  sufficient  clerk,  to  be  supplied  until  it  might  be  con- 
*^^tly  provided  of  a  pastor. 

1W  the  person  to  whom  the  church  was  thus  commended,  had  the  fruits 

^  profits  thereof  only  for  a  certain  time;  whereby  the  nature  of  the  church 

Hmot  charged,  but  was  as  a  thing  deposited  in  his  hands  as  it  were  in 

^'M,  being  concredited  only  with  the  care  and   custody  thereof,  which 

^%kt  be  revoked. 

It  may  be  here  observed,  that  the  possession  of  a  bishopric  does  of  com-  Possession  of  a 
^M  r^ht  void  all  other  promotions ;  and  such  was  the  ancient  law  of  l>ishopric 
•fce  church,  as  expressed  in  the  canon  of  the  Council  of  Lateran,  under  „^  riffht'void 
^Ictander  III.     Cum  episcopus  elecius  fueritf  et  conJirmcUionem  eiectionis  all  other  pro. 
^n^MTify  €t  eeeUnoiiicorum  honorum  £tdminislrationem  habuerit ;  decurso  '"*'^'^"'- 
^^p0r«  de  oonsecrandis  episcopis  d  canonibus  definito^  is  ad  quern  spectanl 
^mijkia  qum  kabebaif  de  illis  dispanendi  liberam  hiibeaifacuUatem.  (7) 


(1)  8  RoL  Abr.   Prohibition  (F),  287. 


(2}  J%v  T.  CmwtO,  S  Str.  1013. 
.  nil  I        I  Sid.  89. 
(3)  fUgpoti,  tit  Paocnt. 


Staler 


(4)  nde  ante,  tit  Bishops. 

(5)  Vide  pott,  tit  Institution. 

(6)  Repertorium,  230. 

(7)  Extra,  1.  1.  t  6.  c  7. 
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CONFESSION. 


CaxMutnAM. 


Sut  6k 7 
GuK  4,  c  77* 
ft.  18. 

Ko  eoramen- 
cUm  to  bo  hM 
by  a  Ijuhop. 


The  declarations  in  the  books  of  coniEiati  law  are  in  aceoidiiiii  titii 
the  tDregoing  canon,  viz.  that,  de  Jure  cammunij  all  promotkiM  vt  t^ 
cated  by  the  taking  of  a  bishopric  as  such  ;  and  that  not  odIj  Ea^jkk 
promotions  by  bbhoprtcs  in  Eiigland»  but  likewise  English  promotioioi  bf 
bishoprics  in  Ireiand,  and  vive  V€rm  s  and  also  by  the  bishopric  of  the  lile 
of  Man,  But  the  law  was  otherwise,  where  it  was  a  mere  iiiuiar  bbbopn^ 
or  a *i///>o^«« bisbopnc  under  stat  21  Hen.  8.  c*lh  (1) 

The  law  respecting  commendams  has,  howeverj  been  abolkBed  by  HaL 
6  £r  7  Gul.  4-.  cw7*  s.  18.  (2);  which  enacted,  that  *' no  eccleattitical  di|^ 
nity,  ofHce,  or  benefice  shall  be  held  in  commendam  by  any  hMivp^  w^ 
less  he  shall  so  hold  the  same  at  the  time  of  passing  thereof;  and  tiialrvnj 
commendam  thereafter  granted,  whether  to  retain  or  to  receive,  and  mlu&m 
temporarj'  or  perpetual,  shall  be  absolutely  void,  to  all  tMllli  Hi. 
paiposea.*' 


CONFESSION. 


Canon  115. 
Secret  cunfi^s- 
nioti  ot'«iiis 
thiill  iiut  be 
r«veak'il  by 


By  canon  113.,  after  empowering  ministers  to  present  ofepflti  lit 
Court  ofVisitationi  it  is  provided,  '*  that  if  any  man  confess  hi»secffCl 
hidden  sins  to  the  minister,  for  the  unburdening  of  his  eonsdelKtv  J 
to  receive  spiritual  consolation  and  ease  of  mind  from  bim,  we  do  ad  I 
way  bind  the  said  minister  by  this  our  constitution,  but  do  ^trmtlri 
and  adrnoniiili  ljini»  that  he  do  not,  at  any  time»  reveal  and  make  kn 
any  person  whatsoever,  any  crime  or  oflence  so  committed  to  hsstmli 
secrecy  (except  they  be  such  crimes  a»  by  the  laws  of  thb  rpshn  Ut ^ 
life  may  be  called  into  question  for  concealing  the  same),  tinder  pM  4 
regularity."  (3) 


( I )  J?tiaiif  T.  Atciuth^  i^gy.  93.  Jones  C  Si  r 
W.),  15H.  Lotch,  233,  ^Anon.  Palm.  344. 
Edegw.  Walttr  (Bishop  of  Oxford},  Vmigh. 
19.      Gibson's  Codux,  913, 

Thosi;  who  may  be  desirous  to  acquire 
additional  inromidtion  upon  the  subject  are 
refcrrwl  to  Cut  and  Gtortr  v,  Coventry  und 
Lichjitid  (BUhnp  of),  Hob.  140,  1  Rol, 
452,  Pfw  V.  Jeffryes,  Cro.  Cat.  456.  Ede* 
V.  n'aUer  {Bithop  «/  Oxford),  Vaugh.  IH. 
Rex  V.  Uandaff  iBi»hop  of),  2  Str,  1006, 
Ay1ifl«'$  Ptrergon  Juris,  191.  The  Gro- 
ttr'w  Company  v«  Comierbury  ( ArckbUhap  of  ) 
omd  BackhouM,  2  Bliick,  (SirW.),  773, 
Rex  ▼,  London  (Bi$h/p  of)^l  Ld.  Rarni, 
23.  AH&mey  General  v,  Londaa  {BUItop 
nf),  4  Mod-  202.  Gibson^s  Codei,  913, 
914. 

(S)    Stepbeiu*    Bcctesisatical     Sutubes, 

(3)  The  Bisliop  of  Hereford,  in  hit  charge 
mi  the  triennial  Yuitatiun  in  1845,  affirmed 
thai  for  mniher  ••  aunculnr  conftfssion,*  nor 
M  m  soammenti"  **atii  any  fair 


semblance  of  authority  be  ioaod  ka 
or  in  the  remaina  of  the  1 
"  That  It  is  m  dmj" 
<*  to  make  confession  of  ma  pn 
secrt*t  chamber,  and  pubtidy  is  I 
f^ation  of  the  faithful,  tu 
can  doubt.      Henci?,   m 
our   own  double  daily 
horted  to  *  aeknowlcdfe  I 
before  ibc  0i«c  of  AlnifMy  Gdii 
venly  father,  to  tJie  «nd  thaC  vt  i 
forgivenesa  of  the  lamc  tlirfmigli  lii  I 
goodnev  aod  increy/     Wlte«r  if  < 
*  truth  in  the  tavard  paiti^'  ifotft 
be  not  mere  Up  tometw  mA  of  vt 
mind  recount^  «od  i 
of,  hl«  own  peculiar  tr; 
ease  and  comfort  from  th*  : 
prooounctrd    bj   GodTa 
In  the  commuQioD  fificw,  alao^  Wa 
eihortatiim  for  cvciy  ona  *  »b» 


a 


cetTc  himwlf  to  ban?  i 

full  purpose  of  amcmlnMBg  i/lirlvA 

Jw  hiancif  to  AHaa^jUj  G«4'  to  ««i« 
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CONFIEMATION. 

DireeHomB  fivem  to  Ihe  godfathen  and  godmotheri  thai  the  child  be  brought  to  the  bUhop 
to  be  etmfimud —  AduUe  to  be  examined  at  eoon  after  baptism  a»  eonveniewtlg  mag  be  — 
When  children  to  be  brought  to  the  H«Aop —  Canon  60.  Bishop  or  his  suffiragan^  to 
cmfirm  in  his  triennial  visitation  —  Canon  61,  None  to  be  confirmed  except  such  as 
can  render  an  account  of  their  faith  according  to  the  catechism  —  Curates  to  forward 
a  list  of  names  of  such  persons  within  their  parishes  as  are  fit  to  be  confirmed — 
Witnesses  of  confirmation  —  Persons  not  to  be  godfathers  or  godmothers  unless  they  have 
rtteived  the  communion  —  The  baptismal  name  cannot  be  altered  at  confirmation — None 
to  be  admitted  to  the  communion  until  they  be  ready  and  desirous  to  be  confirmed. 

In  the  office  of^public  baptism,  the  minister  directs  the  godfathers  and   Directions 
idmothers  to  Uke  care  « that  the  child  be  brought  to  the  bishop  to  be  2*\*?  *°  ^®  , 
ofirmed  by  him,  so  soon  as  he  or  she  can  say  the   creed,  the  Lord's  godmothers  ° 
tyer,  and  the  ten  commandments  in  the  vulgar  tongue,  and  be  further  *^*>*  **>«  ^^^^i^d 
tracted  in  the  church  catechism,  set  forth  for  that  purpose."  tj^j.  bShop  to* 

And  by  the  rubric,  at  the  end  of  baptism  of  those  that  are  of  riper  be  confirmed. 
n: —  <'  It  is  expedient,  that  every  person,  thus  baptized,  should  be  con-   Adults  to  be 
led  by  the  bishop,  so  soon  after  his  baptism  as  conveniently  may  be,  that  ^™^y  J]^  , 
le  may  be  admitted  to  the  holy  communion."  tism  as  conve- 

Ind  by  the  rubric,  before  the  office  of  confirmation  :  —  "So  soon  as  ">«"^y m«y he. 
idren  are  come  to  a  competent  age,  and  can  say  in  their  mother  tongue  ^  ^"k '"'^^Jf'* 
creed,  the  Lord's  Prayer,  and  the  ten  commandments,  and  abo  can  to  the  bishop. 
ver  to  the  other  questions  of  this  short  catechism,  they  shall  be  brought 
be  bishop." 

r  canon  60.,  "  Forasmuch    as    it  hath  been  a  solemn,  ancient,  and   Canon  60. 
iable  custom  in  the  Church  of  God,  continued  from  the  apostle's  time,   f^^^^^^"^^"^ 
all  bishops  should  lay  their  hands  upon  children  baptized  and  instructed  conHrm  in  his 
be  catechism  of  the  Christian  religion,  praying  ov^r  tliem,  and  blessing  ^ri^nnud 
ly  which  we  commonly  call  confirmation,  and  that  this  holy  action  hath 
I  accustomed  in  the  church  in  former  ages,  to  be  performed  in  the 
DfiTs  Tintation  every  third  year{l\  we  will  and  appoint,  that  every 


Cto  pndon  as  to  punish.    And  again,  practice  and   remedy,  witliout  which   the 

▼nitaticm  of  the  sick/  for  the  un-  compassion  of  omnipotence  is  inoperatiTc, 

mmigt  and  relief,  and  clearing,  of  the  the  Redeemer's  intercession  stayed,  and  the 

maa^  eonacience,  and  for  the  comfort  sinner's  guilt  unpardonable.     *  No,  no,'  says 

I  paoatent  and  contrite  in  heart  —  all  Hooker,  writing  on  this  subject ;  '  tliesc  opi- 

nd  ia  Ibll  accordance  with  scripture,  nions  have  youth  in  their  countenance ;  an- 

Slh  early  and  long  accustomed  usage.  tiquity  knew  them  not ;  it  never  thought  nor 

ihan  in  scripture  is  any  authority  for  dreamed  of  them.* "     Ecclcs.  Pol.  tL  4.  IS. 
tmtCv  auricular  confession  to  a  priest,  ( 1 )  Every  third  year :  —  'Hie  Reformatio 

id  bj  the  Fourth  Council  of  Lateran,  Legum  seems  to  direct  annual  confirmations. 

1S15%  to  be  made  at  least  once  a  year  Ref.  Leg.  f.  .50.  c.  12.    **  Statis  tcmporibus 

?  involving,  what  is  nowhere  named  annuatim  synodos  habeat :    illi  quoque  sit 

Ij  writ,  sacramental   penance  as  the  curap,  ut  in  catechismo  instructos  certo  anoi 

wmtAy  Ibr  post-baptismal  sins ;  that  tempore  confirmet." 
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CONFIRMATION. 


OnryimMATrow. 


Ctncm.  61. 
Nocie  to  lie 
confirmiMl, 
except  sucli  as 
can  render  an 
aecouot  of  their 
£uth  according 
to  the  ca- 


Curates  to 

forward  a  liH 
of  iiaiiig«  of 
audi  ppr«ions 
within  thi*ir 
pari^ht-^  a<(  are 
lit  to  he  con* 
firmiKl. 


Witnesavs  of 
eonfirmailon 

Pcrnon^  not  to 
be  godfarfii^rs 
or  godmothen 
ucless  they 
have  reeeiviird 
the  commu- 
nioo. 

The  baptismal 
name  cannot  be 
altered  at 
conRnnfition. 


None  to  bo 
odmittefl  to  the 
com  muni  on 
until  they  be 
ready  .ind  de- 
airout  to  t>e 
eotifirmed. 


bisbopt  or  hb  f^ii^ragan,  in  Iiis  accustomed  visitationt  do  in  btl  4| 
«;on,  carefully  observe  the  said  custom.  And  if  in  tli&l  JCtft  b| 
of  ftome  infirmity,  he  be  not  able  peniotSally  to  visit,  then  b©  fiiill  • 
the  execution  of  that  duty  of  confirmation  the  next  yew  afler,  at  I 
conveniently/' 

By  canon  61*,  **  Every  minister  that  hath  cure  and  charge  of  9 
the  better  accomplishing  of  the  orders  prescribed  in  the  Book  of  C 
Prayer  concerning  confirmation,  shall  take  especial  care^  as  that  on 
be  presented  to  the  bishop  for  him  to  lay  hi^  hands  upon,  but  sod 
render  an  account  of  their  faith  according  to  the  catechism  in  ( 
book  contained.  And  when  the  bishop  shall  assign  any  tixndj 
performance  of  that  part  of  his  duty,  every  such  minister  shall  naaj 
endeavour  to  prepare  and  make  able,  and  likewise  to  procure  as  nil 
can  to  be  then  brought,  and  by  the  bishop  to  be  conGrnied.**  | 

And  by  the  rubric: — ^  *' Whensoever  the  bishop  shall  give  kM 
for  children  to  be  brought  unto  htm  for  their  confinnation,  the  t 
every  parisli  shall  either  brings  or  send  in  writing,  with  hh  hand  sut 
thereunto,  the  names  of  all  such  persons  within  his  parish,  asbeslisdl 
to  be  prcsentt'd  to  the  bishop  to  be  eontiniied."  And  if  the  bisliopi 
of  tliem^  he  shall  conBrm  them  according  to  the  form  in  the  | 
Common  Prayer,  j 

**  And  every  one  shall  have  a  godfather  or  a  godmother,  as  a  wl 
their  confirmation,'*  (1 )  But  no  persion  is  to  be  admitted  godfathel| 
mother  to  any  child  at  confirmation,  before  such  person  so  uoderti| 
received  the  holy  communion.  (2)  i 

Lord  Coke  says,  "If  a  man  be  baptized  by  the  name  of  Thdi 
after,  at  his  confirm atioii  by  the  bishop,  he  is  numed  John,  he  may  | 
by  the  name  of  his  confirmation.  And  this  was  the  case  of  Sff^ 
Gawdie,  late  chief  justice  of  the  Court  of  Common  Pleas,  whose  i 
baptism  was  Thomas,  and  his  name  of  confirmation  Francis  ;  attd  ti 
of  Francis,  by  the  advice  of  all  the  judges,  in  anno  36  Hin.  VIIl 
bear,  and  after  used  in  all  his  purchases  and  grants,**  (3) 

Upon  this  passage  Dr,  Burn  observes  (4),  *'  But  this  seem^  to  bt 
by  the  form  of  the  present  liturgy.  In  the  offices  of  old,  the  bisi 
nounced  tlie  name  of  the  child  or  person  confirmed  by  him ;  and  U 
not  approve  of  the  name,  or  the  person  himself  or  his  friends  detl 
be  altered,  it  might  be  done  by  the  bishop  pronouncing  a  new  Ml 
his  ministering  this  rite,  and  the  common  taw  allowed  the  alli 
upon  review  of  the  liturgy  at  King  Charles  the  Second's  i 
office  of  confirmation  is  altered  as  to  this  point,  for  now  tlie  ! 
not  pronounce  the  name  of  tlie  person  confirmed,  and  the 
alter  it"  (5) 

By  the  rubric,  at  the  end  of  the  office  for  confirmation:^ — ••1 
be  none  admitted  to  the  holy  communion,  until  such  time  is  be  I 
firmed,  or  be  ready  and  desirous  to  be  confinnetl." 


(1 )  Rubric. 


(2)  Canon  29, 
(5)  Kidt  anttt  96. 


(3)  I  ImL  3.  (•; 


CONSULTATION  (WRIT  0F>  37S 


CONSULTATION  (WRIT  OF).  (1) 

WrU  drfaud     Since  staL  1  GtJ,  4.  c.  21,  the  vnrit  of  contuHation  $eem$  to  be  tmneceiMory. 

fij  the  writ  of  coDsultation,  a  cause  which  had  been  removed  by  pro-  Writ  defined. 
Uition  out  of  the  Ecclesiastical  Court,  or  Court  Christian,  to  the  King's 
Coiit,  was  returned  to  its  original  Court.  If  the  judges  of  the  King's 
Covt,  comparing  the  libel  with  the  suggestion  of  tlie  party,  found  the  sug- 
fatioii  false,  or  not  proved,  and  therefore  that  the  cause  was  wrongfully 
cded  from  the  Court  Christian,  they,  upon  this  consultation,  decreed  it 
to  be  returned ;  and  hence  the  writ  obtained  its  name. 

Tke  plea  in  prohibition   used  generally   to  conclude  with  a  prayer  of 
J^ifjaentf  and  for  a  writ  of  consultation ;  and  if  the  defendant  had  judg- 
■eil,  he  had  a  writ  of  consultation  directed  to  the  judge  of  the  inferior 
covt  ioiight  to  be  prohibited;  but  by  stat  1  Gul.  4.  c  21.  s.  1.  it  is  enacted^   since  stat. 
An  it  shall  Dot  be  necessary  to  file  a  suggestion  on  any  application  for   ^Gu\,4.  e.si. 
MabitioDi  but  that  the  application  may  be  made  on  affidavits  only ;  and  consul tation 
^Uk  cue  a  party  be  directed  to  declare  in  prohibition,  the  party  defend-  "««ni8  to  be 
lil  my  demur,  or  plead  such  matters  by  way  of  traverse  or  otherwise  as  "'"*«^*"*'J« 
^  be  proper  to  show  that  the  writ  ought  not  to  issue ;  and  conclude  by 
■Igring  that  such  writ  may  not  issue,  and  judgment  shall  be  given  that  the 
^  of  prohibition  do  or  do  not  issue  as  justice  may  require:  and  thus  the 
lit  of  consultation  has  become  obsolete. 


J)  WniiuM  on  the  Clergy,  184.     Stat       SUt  50  Edw.  3.  c.  4.     Ibid.  73.     Stat  1 
'Uv.  1.    (Statute  of  Writ  of  Consul-       Gul.  4.  c21.    Ibid.  1442. 
m)  SupbcDs'  Ecclesiastical  Statutes,  28. 
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CONTUMACY. 


D^9d —  StaL  5B  Geo.  3.  e,  1  i7.  — -  /n  whai  etues 

ceedings  in  caaftoftreommunictititm — AwanUngand  lifttm^iy  tfi 
'  — iipi$toptd  atfthoritif  to  detivrtthe  e:tcamm$micftie  ^  PtoctttSmgm 


Amjf  material  clefect  iu  a  writ  of  contumacy  eapitndo  mil  h$  fttai  —  JfWi 
fatidant  Aoi  not  a  au^cinU  oddiHoH  in  the  vni  —  Writ  dirtettd  10  IA«  wrvmf  • 
Matter  of  tht  cauat  mtu/  be  vrt  out  in  t/te  wcrit ;  and  tkai  ike  jpnrfMtt  v^  imm 
juHidietion  —^  ffrit  of  capioM  with  prgdasnations  will  b^  friryfai  if  tkt  j 
nol  ehote  a  proper  contin»ta»c€  —  The  gtatvtu  rehire  prwlimaJii 
teriul  if  the  writ  do  not  purport  to  haw  hetm  ieeued  at  the  timr^  tf  tkg  i 
record  —  Ifhen  writ  wiU  not  be  *et  aside  on  aeeommi  of  defects  im  tJu  t 
no  amendment  can  be  made  in  a  unit  of  comiumaet  capiendo* 


VkBiicd, 


Stot53Geo.3, 


In  what  cQAcs 
cYcoinmutuc^ 
tioa  in  to  con-" 
tinue. 


atitliority  to 
flcUvcr  ibe 

Ctkie, 


StAt.  53  Geo,  3. 
r.  127.11.1,  2, 

IVoccctllnjft 
It  poll  Appear- 


The  offeDce  of  contumacy  is  a  wilful  eoDtempt  and  di^bedietioe  d  mf 
lawful  sunimoDs,  or  judicial  order. 

If  a  party  cited  to  appear  in  any  Ecclesiastical  Court,  or  requifnllDC 
ply  with  any  order  or  decree,  whether  final  or  interlocutory^  of  iiiy  i 
Court,  neglect  or  refuse  to  appear,  or  to  obey,  or  if  any  party  commit  te 
tempt  in  the  face  of  the  Court,  the  judge  or  judges  who  i^ued  th«  ^ 
or  whose   order   or  decree    has  not  been  obeyed,  or  before    mhum 
contempt  has  been  committed,  may,  understat.  53  Gead.  C.IS7*  i^l*( 
continuiiig  exconimuin cation  in  the  generality  of  cases),  pr 
party  contumacious,  and  within  ten  days  signify  the  same  lo  t^  i 
in  Chancery*  whereupon  a  writ  de  contumace  capiendo  will  ii 
Court  of  Chancery,  returnable  in  tbc  Queen's  Bench  in  theMU 
tfie  writ  de  excommutiicato  capiendo  used  to  be  :  and  by  tliat  act,  thai 
M'hich  applied  to  tlie  latter  writ  and  the  consequent  proceediogs,  i 
ticularly  the  provisions  of  stat  5  Eliz,  c<  25.  are  extended  and  \ 
the  former  writ  and  tlic  proceedmgs  consequent  thereon. 

All  archbishops   and  bbbops,   arjd   others   having  authoii^  la  i 
persons  contumacious,  liave  authority  to  accept  and  receiTc  trabinSfiff**1 
Hatisfactiou,  and  to  absolve  and  relonse  the  defendant,  and  certify  tfcf  ' 
into  Chancery,  and  have  a  writ  there  for  the  deliverance  of  the  j 
detained  in  custody. 

By  Stat  53  Geo.  3.  c.  127.  s.  l.f  upon  the  due  appearance,  or  the  ob 
or  the  due  submission  of  the  party,  ibe  judges  or  judge  of  iheCouitl 
pronounce  him  absolved  from  the  contumacy  or  contempt,  m 
idierilf^  gaoler  or  other  otBcer  having  liini  in  custody,  to  diacliaifeliill 
immediately  upon  hi:i  payment  of  the  cost3  of  his  custody  and  i 
will  be  discharged  accordingly. 

But  by  s,2t  persons  may  still  be  pronounced  excommtmiettte  is  d^^^ 
sentences,  or  in  interlocutory  decrees  having  the  force  Wiud  tffSwl«fW«*^ 
sentences. 
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Under  s.  S^  however,  no  person  so  pronounced  excommunicato  will  in  Covtumact. 
cooieqacnce  incur  any  civil  penalty  or  incapacity,  save  such  imprisonment,   S^^^mTn^ 
not  exceeding  six  months,  as  the  Court  pronouncing  the  sentence  shall  cases  of  ezoom. 
direct;  and  the  excommunication  and  the  term  of  imprisonment  must  be  """*****<»»• 
certified  to  the  Queen  in  Chancery,  whereupon  the  writ  de  excommunicato 
capiendo  will  issue  with  the  usual  proceedings.  (1) 

Application  is  sc^ietimes  made  to  the  Court  to  set  aside  the  proceedings, 
of  irregularity  or  insufficiency ;  and  sometimes  for  a  habeas  corpus  to  bring 
tiie  defendant  up  to  be  discharged,  for  the  want  of  sufficiency  in  the  suit^ 

Any  material  defect  ii#a  writ  of  contumace  capiendo  may  be  taken  ad-  Any  material 
vantage  of,  on  a  motion  to  set  it  aside  for  irregularity,  at  any  time  after  it  <^«^«^  in  *  writ 
I  delivered  of  record,  without  bringing  up  the  defendant  by  habeas  cor-  MpUmdowSS 
m  (2) ;  and  it  would  seem,  that  objections  to  the  form  of  the  writ  can  be  fatal 
«ly  be  taken  advantage  of  in  the  former  manner.  (3) 

If  the  defendant  have  not  a  sufficient  addition  in  the  writ  de  cxconimu-  Where  the 
capiendo,  it  will  not  vitiate  such  writ  under  stat.  53  Geo.  3.  c  127.  ^^«ndant  has 


s  to  the  imprisonment  for  contempt.  (4)  SditiS^S? 

A  writ  is  bad  if  it  be  directed  to  the  sheriff  of  one  county,  and  the  defen-  writ, 
lant  be  described  in  the  writ  of  some  other.  (5) 

The  writ  will  be  bad,  if  it  do  not  sufficiently  set  out  upon  the  face  of  it  Writ  directed 
lie  matter  of  the  cause  in  which  it  is  issued,  so  as  to  show  it  to  be  cogni-  *°  the  wrong 
ible  by  the  Ecclesiastical  Court,  and  that  the  parties  who  issued  it  had  ^^^^  '    . 
Bisdiction  therein.    An  averment  that  it  is  a   cause  of  subtraction  of  the  cause  must 
farch-rates  sufficiently  shows  jurisdiction.  (6)     But  an  allegation  that  it  ^f  ^^  ?"*  '^^ 
I  a  matter  of  ecclesiastical  jurisdiction  will  be  insufficient  (7)  that  the  parties 

By  a  writ  of  capias  cum  prociamatione  for  contempt  in  not  paying  costs  who  issued  it 
i  qipeared,  that  a  writ  de  contumace  capiendo  had  issued  in  the  same  (jf^^/"'^'^' 
me^  returnable  January  11.  1838,  and  had  been  duly  returned  non  est  Writofca  ' 
motos ;  wherefore,  the  present  writ  commanded  the  sheriff  to  take  the  with  proclamm- 
tfndint,  if  found  in  his  bailiwick,  and  him  safely  keep,  &c.;   and,  if  he  ?"*"»  win  be 
me  not  found,  then  to  jcause  proclamation  to  be  made,  according  to  stats,  pro^^'ingsdo 
Bix.  c.  23.  and  53  Geo.  3.  c.  127.     The  latter  writ  was  tested  May  24th,  »»*  •*'°7_* 
tt,  and  did  not  show  any  continuance  of  process  from  January  11th  to 
1^  24th.    The  return  of  the  writ  dc  contumace  capiendo  was  "  of  Tri- 
^  tenDj"  1838,  and  contained  this  memorandum,  *<  Received  13th  June, 
*%."     On  application  to  set  aside   the  capias,  it  appeared  by  affidavit. 
It  there  had  not  in  fact  been  any  continuance ;  that  the  first  writ  had 
t  been  lodged  with  the  sheriff  till  after  the  return  day ;  that  he  made 
t  return  on  June  13th,  after  he  was  out  of  office;  and  that  the  capias 
led  on  June  21st. 


1)  Fide    potU  tit.    Excommukication.  (5)  i7«j*  ▼.  i?iciteM«,  C  A.  &  £.  537.     Rtx 

that:  Ecclesiastical   Statutes,   1051—  v.  i/eim'M,  ibid.  547. 

i.  wwrf.                              '  (6)    Jiex    Y.  Thorogood^    12   ibid.    183. 

K)  Rex  T.  Ilneitt,  6  A.  &  £.  54S.     5  liefj.  v.  Bainesy  ibid.  210. 

H.  P.  C  646.  (7)   Rex  v.  Drngger,  5  B.  &  A.  791.     In 

I)   Reg.    ▼.  Raines,   12   A.   &   E.  210.  re  Gale,  1    H.  &  Vf,  59.      Rex  J.  Eyre,  2 

ttcrli  Crown  Practice,  95.  Str.    1067.      Rex  y.  Fowler,    1    Salk.   293. 

i)  A^L  T.  Thorogood,  12  A.  &  K.  183.  Rex  v.  Rickettt,  6   A.  &  E.  537.     Rex  v. 

^  V.  Riekttta,  8  ibid.  951.     Vide  Reg,  Rlake.  2  B.  &  Ad.  139. 


proper  contmu- 
ance. 


,  I  Salk.  294.     Rex  v.  Duggtr,  3 
^  A.  791.     Stat.  5  Eliz.  c  23.  s.  13. 
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CONVOCATION 


CoKTirMAcr. 

The  sUtutM 
require 
proclamation 
absolutely. 

Immaterial  if 
the  writ  do  not 
purport  to  have 
been  opened  at 
the  time  of  the 
delivery  of  the 
record. 

When  writ  will 
not  be  set  aside 
on  account  of 
defects  in  the 
sentence. 

When  no 
amendment  can 
be  made  in  a 
writ  of  contu- 
raace  capiendo. 


'  It  was  held,  that  the  writ  was  irregular,  because  the  proceedings  did  not 
show  a  proper  continuance ;  and  it  seems,  that  the  direction  in  the  ca- 
pias to  make  proclamation,  if  the  defendant  were  not  found,  was  improper, 
for  that  the  statutes  require  proclamation  absolutely.  (1) 

It  is  no  objection  to  the  writ,  that  it  does  not  purport  to  have  beea 
opened  at  the  time  of  the  delivery  of  the  record  in  the  Court  of  Queen'^ 
Bench.  (2) 

This  Court  will  not  set  aside  a  writ  de  contumace  capiendo  on  account  c^f> 
defects  in  the  sentence  on  which  it  purports  to  be  grounded^  if  there  ba  ^ 
distinct  and  independent  part  of  the  sentence,  as  an  award  of  costs,  frt^e 
from  objection,  which  has  been  disobeyed ;  but  it  is  doubtful  whether  an 
ecclesiastical  court  can  sentence  a  defendant  to  perform  penance  at  a 
minister*s  house.  (3) 

No  amendment  can  be  made  in  a  writ  of  contumace  capiendo  after  it  ins 
been  delivered  in  court,  unless  it  be  returned  to  the  Petty  Bag  Office^  ud 
amended  there,  and  re-delivered  in  court     A  party  in  custody  of  thenar* 
shal  may  be  brought  into  court,  and  charged  with  a  writ  de 
capiendo.  (4) 


"I 


CONVOCATION. 


The  Concti- 
tut10k  op  the 
coktocation 

SEnaOTED. 


Mbmbbes  op 

the  comto- 

CATIOV. 


The  CoMtrrruTiON  op  the  Comtocatiom  nwtenoTKD — MsMBsas  or  ms  CoHWMf 

—    JuaiSOICTION  OP  THE  CONVOCATION ApPBAL FaiXDOX  FBOM  J 


In  a  practical  point  of  view,  a  precise  statement  of  the  cpnstitatioBrf 
the  convocation  is  useless,  because,  at  the  present  time,  it  cannot  inenlib 
to  enact  any  law  which  could  be  enforced.  The  union  of  the  Churekii' 
England  and  Ireland,  and  the  recent  statutes  which  have  been  passed  tfH 
the  recommendations  of  the  Ecclesiastical  Commissioners  and  the  Clmick 
Building  Commissioners,  have,  in  effect,  destroyed  the  legislative  powenif 
the  convocation. 

It  may  be  stated  (5),  that  the  convocation  was  an  assembly  of  the  repnKfli- 
atives  of  the  clergy,  to  consult  of  ecclesiastical  matters  in  time  of  psib* 
ment ;  and  summoned  by  each  archbishop  in  his  pecuUar  province,  ii 
consequence  of  a  writ  directed  to  him  by  the  king  before  the  meeting  d 
ever}'  new  parliament.  It  consisted  of  two  houses ;  the  higher  or  upper  booM^ 
where  the  archbishops  and  all  the  bishops  sat  severally  by  themselves ;  i 
the  other  the  lower  house  of  convocation,  where  all  the  rest  of  the  dag 
sat ;  t.  e,  all  deans  and  archdeacons,  one  proctor  for  every  chapter,  aal 


(1)  Reg,  T.  RichttUt  8  A.  &  £.  951. 

(2)  Reg,  ▼.  Bainet,  12  ibid.  210. 

(3)  Kington  v.  HaeA,  7  A.  &  £.  708. 


(4)  Rex  T.  BaOey.  9  B.  &  C  67. 

(5)  Williams  on  the  deigj,  185. 18& 


CONVOCATION. 


tors  for  all  Ihe  parochial  clergy  of  each  diocese,  making  in  the  CojnrocATiojt, 
^immber  166  persons ;  but  on  account  of  the  small  number  of  dioceses 
in  the  province  of  York,  each  archdeaconry  tdectcd  two  proctors.  In  York, 
|.iODvoc4itioTi  consisted  only  of  one  Iiou^n^c  ;  but  in  Canterbury  them  were 
ikouses,  of  which  the  iwerttf/'two  hhliops  foruietl  the  iipp<jr  house;  and 
brfgre  the  Reformation,  abboti;,  priory  and  other  mitred  prelates  sat  with 
the  bishops* 

The  lower  bouse  of  convocation,  in  the  province  of  Canterbury,  consisted 
of  1  ^^  members,  viz.  22  deans,  53  archdeaeous,  24-  proctors  for  tlie  chap- 
len,  uid  44  proctors  for  the  parochial  clergy.  (1) 

Each  con  vocation -house  had  a  prolocutor,  chosen  from  among  them- 
«(iv»,  and  that  of  the  lower  house  was  presented  to  the  bishops, 

TheArchbiJshop  of  Canterbury  was  thn  president  of  the  convocations,  and 
frorogtied  and  dissolved  it,  by  mandate  from  the  king. 
The  convocation  exercised  jurisdiction  in  matters  of  canons  with  the  jiiRisDtmoM 
f%  wseat ;  for  by  the  statute  25  Hen.  S.  c,  19»  the  convocation  was  not 
ftobc  HMcmbled  by  the  king's  writ,  but  the  canons  were  to  have  the 
i  isieDt ;  they  had  the  examining  and  censuring  of  heretical  and  schis- 
I  mtieal  books  and  persons,  d-c. 

An  Bppeal  lay  to  the  king  in  chancery,  and  his  delegates.  (2)     But  in   ArrtAz* 
a*«  the  king  himself  was  a  party,  the  appeal  lay,  by  statute  24  Hen,  8*  c.  12^ 
to  til  the  bishops  asiembled  in  the  upjier  house  of  convocation.  (S) 

Godolphin  (4)  states  that  the  convocation  of  the  province  of  York  con- 
•  rttntly  corresponded,  debated,  and  concluded  the  same  matters  with  the 
I  poriacial  synod  of  Canterbury. 

Bst  Professor  Christian  (5)  says,  that  they  were  certainly  distinct  and 
;  ttdrpcndent  of  each  other ;  and  that^  when  they  used  to  tax  the  clergy,  the 
[dgfacat  convocatioDS  sometimes  granted  different  subsidies. 

^ftiL  8  Hem  6*  c,  L  the  clergy,  in  their  attendance  on  the  convocation, 
same  privilegea,  in  freedom  from  arrest,  as  the  members  of  the 
}  of  Commons. 


OK  TiiE  Con- 

VOt-ATlOK. 


Arkist. 


(l)  i  BUck.  Com,  by  Chitty,  280,  », 
OH  Tti%t.3SS.     2  Roh  Abr.   Cunvoca- 

•*•  <le  Clergy,  92S.  pK  2. 
{$)  3  Bl»ck.  Com.  by  Chitty,  67.     Stc- 

|W'  EcvlcsiMticAl  Sututes,  14S, 


(4)  Hepprtoriuni,  98, 

(5)  1  Bluck.  Com.  £60.  in  not. 


CimATES. 


CURATES.  (1) 


1.  Genbaally>  pp.  379>  380. 

Dfjtnetl — CuraltM  are  either  ttrnporary  or  ptrptitiai^A 

tatiml  benejict —  Grani  of  a  recturp  ptUMti  a  jMi^pdllsl  «Me|r — ' 
-^  Atuptunted  chttrche4^  ^c.«  to  br  perpetuat  bewc/feer  —  Lamd  at 
cwracy  canrtoi  he  hosed  bf  the  curate^  «o  as  to  bind  th«  tuetetmft 
the  ordinary  and  patron. 


%  Appointment  of  perpetual  Curates,  pp,  380^ — 886* 

SUL  1 42  GuL  4.  c  38.  ss,  12&  13.—  DiirrjiicT  Clilf«ca»i>ft  CitArtMfO  M 
CDmACUcs — Dittrtct  MttrrAejr  not  to  be  held  with  ih&  flnytfiidb  —  Sk^  9  |r  3 
4t.  10. —  MltuMicrs  of  diMtrict  ehurchf*  or  €hap$b  to  ham  fimtmm  emm 
MinitUrs  nomifiated  and  iieensetJ  to  dtJtirieit  mi$der  t$ai,  €  ft  FidL  r*  37. 
^  I6» ...  Church  of  a  diMhid  parish  may  be  re$(pud  fly  imeumBtmt  ^     \ 
auek  Ttn^naiion  to  operate  as  avoidance  of  chtrek  of  origimai  pmritk 
rtct  «.70.  «f.  15.  ^  17.  —  CAmrth  of  a  diHrict  thapdry  amd  tkmrdk  m^ 
eecteiiastical  eommissionere  for  Efitfiand  to  be  a  perpUmai  ciawey^  ^md  mim 
inai  curate  —  Nomination  ofcuratif  muot  be  wtder  thm  Aomtf  mmd  mat  oftkt 
Form  of  appointment  of  curaU —  Right  </  liOfiuiui^n   if,  bp  tk§  cmvii 
rector  —  Form  of  a  nominaiian  to  a  chaptt  nfcate  —  Prima  fade  tdt 
are  committed  to  and  imposed  itftnn  the  parinh  inommbtnt  — *  itkm  Ike  Hfkt 
tinn  If  vetttd  in  the  parishioners^  it  intludu  ihoM  wko  pap  emd  thtm  rnAo 
vhtirch  ratet  —  Juiltpnent  of  s\Ir.  Justice  Htilrayd  in  PaiILKHKh  (ClAmK)  ▼. 
The  right  to  elect  «  CMtate  may  he  in  tke  inhahiiantt,  or  patram  qftke 
the  mtiMor,  or  veetrymen  or  cftafKiteardenM,  — Juifijinrtit  *>t'  f^ird 
jtcuT  V.  WtJTHJHsTEK  (Dean  AKii  CiiArrcror}-  m  im  the 

inhnbitiinU  payintf  to  church  and  poor  —  mtenhou*'!  fuMvemo. 

ttifhoHt  the  consent  of  the  riear^^  Where  eiectnr*  have  oniy  an  e^itabie  rifht 
tion — Jiiifht  of  the  Omrt  of  Chaneery  to  bind  the  ri^  efeteeiUm  qmmtiomad^ 
rent  a  htpie  it  i$  not  in  ffemerai  requititc  that  the  appointmmt  ekoidd  be  witUe 
-^  Fridtnct  ofadmitiion  ^W%cn  a  perpttnal  cttrnte  has  a  amffieitmi 
tain  treMjMuie, 


Imm^ 


3.  SxirENDrARY  Curates  uxder  Stat.  I  &  2  Vict.  c*10&i  pfL  Mj 
-396, 

Pomtre  of  biskap  to  appoint  in  e&te  of  noet-^wSdmci — Cmvte  to  reMi  m  het^m  i 
certain  drcnmstamctM  ^  If  d*dy  inwiequattily  performed,  hiMkcp  may  t 
Jiutffment  of^inet  an  ineumhcni  for  an  inadoqnaie  perfbrmanee  of  da^eet  mmei  If  | 
noitnced  uhUmm  he  had  an  opportunity  to  be  heard  ^  in  htrye  I       ^ 
may   b*   required  —  Ttco  curaia  to  reeide  om   benefice  mmder 
J}etiaration4  and  nath*  trkich  a  curate  it  to  make  before  a  Hmmm  i$  i 
maif  apptdnt  curate*  to  aU  Mqmettered  benefloee  —  JW  taomtfhmm§t  t»ifmd  to  i 
hy  aemmUiee  of  lumtiie*»  Utaie  —  Statement  of  pafHcmba*  mamemr^  t»  be  yim 
djjdbwillffii  to  be  wiade  on  applieation  for  a  licence  fitr  a  cvraCr**  J^erm  ^  i 
of  a  emra^  where  inetmbmi  it  man-rtsidemt  —  Stipend  of  euraie  ^  mymtttaod  la^ 


he  paid  by  srijurMtratur^Bitkop  may  lieanee  tnratm  emfhyedwkkaedm 


uuy  licence t  and  nmone  the  curate^^  euhject  to  tqipeal^  JLicemeto  to  i 
thereof,  to  he  regietered  — Fete  far  licence  —  Biehape  to%__ 
dfcule  dijffhrencea  rtepecting  them — Scale  of  ttipemd — Reaetdyfar  difmd^  0iat§i 
curate  camnat  reeooer  a  Moiary  aeeiyned  to  him  by  the  biekop  wkkoat  the  taaeeaiafthn^  j 
tambemt — Judgment  of  Mr,  Jmetict  BOtemm  in  Wttt  (Ctiftx)  y.  Tumiin (CuitH-  ] 
Noae  to  eeroe  more  than  firo  benefieeM  ut  oma  dt^ —  Carateo  ham  rmeamd^hneO'S 
MK)i7  Of  ftTtr«VD  —  Fa  Aim  aji  to  srir^ini  ^  Thna^  f«*  —  CmwJe  wtao  #  ^  | 
-  Form  of  notice  by  a  new  incumbent  to  a  eurate  to  qtdt  emtaey^  or  tayim  e^  i 


(1 )  Vide  tit.  QuAtwtA  ^  L.icTu«gmi  —  MAJCOAUCfc 
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of  htmte  of  rttUenee  — >  Form  of  notice  hy  an  tneumbetU,  with  consent  of  a  bishop,  to  a 
cmnte  to  qmt  curacy,  or  to  give  i9»  house  of  ruidenee  —  Form  of  a  hishop*s  permis^ 
MM  to  an  ineumbcMi  to  give  his  curate  notice  to  quit  curacy,  or  give  up  possession  of 
htsue  of  reeidenee, 

4s  Provisions  for  Curates  under  the  Acts  for  Building  and 
Ikdowino  Churches,  pp.396 — 398. 

Slat  1  jr  S  Fiet  c  107.  f.13.  —  Licence  of  stipendiary  curate  of  district  chapdry  not  to  he 
void  by  avoidance  of  parish  church— Stat.  8^9  Vict  e.  70.  s,  IS.  licence  of  ministers  of 
a  aev  church  not  void  by  avoidance  of  parish  church  unless  revoked  by  bishop — Stat.  2  $* 
3  Fict.  C.49.  f.  11 — The  extent  and  meaning  of  stat,  1  ^  S  Fict  c.  107.  J.  IS.— 
Stat  58  Geo,  3.  c.  45.  s,  64.  —  Stipends  to  clergymen  can  be  assigned  out  of  the  pew 
rents —  Stat,  58  Geo,  3.  c.  45.  s.  72. — Deeds  for  clergymen*s  stipends  to  be  enrolled  — 

Stat.  59  Geo.  3.  e.  134.  s.  28.  —  Stat.  5  Geo.  4.  c.  103.  s.  IS Pbwers  of  Church 

Building  Acts  for  the  recovery  of  salary  of  ministers  and  pew  rents  to  apply  to 
ekurches  and  chapels  built  by  subscription — Stat.  3(f4  Fict.  c,  60.  s.  5. — Commissioners 
can  augment  the  stipend  of  the  incumbent  or  minister  out  of  the  surplus  pew  rents, 

5.  Licence  for  perpetual  and  stipendiary  Curates,  pp.  398— 
402. 

Bifuieites  be/ore  licence  —  Construction  of  canon  48. — Judgment  of  Sir  John  Nicholl  in 
Gatis  t.  Chambies  —  Nomination  to  the  curacy  to  be  sent  to  the  bishop --^  Letters  of 
orders  of  priests  or  deacons  —  Letters  testimonial  to  be  signed  by  three  beneficed  dergymen 
—Bemo9ing  to  another  benefice — Form  of  the  letters  testimonial — Examination  of  this  no- 
minee by  the  archbishop  discretionary — Subscription  to  the  thirty 'uine  articles —  The  three 
ertides  in  the  thirty'sirth  canon  —  Conformity  to  the  liturgy  —  Oaths  of  allegiance  and 
sepressaey —  Trcuismission  of  licence — Requisites  after  licence  obtained. 


1.  Generally.  Gknerallt. 

Carate  sometimes  denotes  an  incumbent  who  has  the  cure  of  souls^  but  Defined, 
more  fre(]uently  it  is  understood  to  signify  a  clerk  not  instituted  to  the  cure 
of  souU,  but  exercising  the  spiritual  office  in  a  parish  under  the  rector  or 
^Tctr.(l) 

Curates  are  of  two  kinds,  temporary  and  perpetual :  first,  temporary,   Curates  arc 
*  bo  are  employed  under  the  spiritual  rector  or  vicar,  either  as  assistant  to  ^^ither  tempo- 
kim  io  the  same  church,  or  executing  the  office  in  his  absence  in  his  parish  petuaL 
ckirch,  or  else  in  a  chapel  of  ease  within  the  same  pafish,  belonging  to  the 
•other  church  ;  secondly,  the  other  by  way  of  distinction,  called  perpetual, 
viucli  is,  where  there  is  in  a  parish  neither  spiritual  rector  nor  vicar,  but  a 
derkk  employed  to  officiate  there  by  the  impropriator. 

h  Wddon  v.   Greeii  (2)  a  perpetual  curacy  was  holdeu  not  to  be  an   A  perpetual 
ecclesiastical  benefice,  so  as  to  be  untenable  with  any  other  benefice  ;  and  curacy  not 
tlut  the  acceptance  thereof  did  not  make  void  the  living  previously  held  by  b^jJSice!*"  * 
tke  clerk,  although  no  dispensation  had  been  obtained.  (3) 

And  the    grant  of    a   rectory   passes    a    perpetual   curacy   belonging   Grant  of  a 

«itreiu.  ytj  ^  perpetual 

Bj  Stat  4  Hen.  4-.  c.  VL  (5),  in  every  church  appropriated  there  shall  be  a  curacy. 

Sut.  4  Hen.  4. 
(1)  Jrthington  v.  ChesUr  {Biahop  of),\  (4)   Arthington  v.  Chester  {Bishop  of),  1     ^'^^' 

Ren.  Black.  424.  Hew,  Black.  424. 

(t)  2  Bum's  E.  L.  55.  (5)  Vide    Stephens*   Ecclesiastical   Sta- 

(5)  Sed  vide  stat.  1  &  2  Vict.  c.  106.  s.       tutes  in  not.  97,  98. 
131  Stephens*  Ecclesiastical  Sututes,  1 880. 


Osxtm  ai.lt. 

Ftrpeiual 


f  Augmented 
ehurcitit?«,  Ae. 
to  be  {ifr|i^tual 

,  benefices. 


I 


I^ind  annexed 
Id  a  perfiettial 
curacy  carmiol 
be  leasL'd  by 
the  curatOi  so 
m%  to  bind  the 
successor, 
without  the 
consent  of  the 
ordinary  Add 
ptttrofi. 

Af?oiktmikt 

or  FKHrKTUAt 
CvitATEi. 

Suit.  l&2Gul 

District 

churebcs  or 
ehiipch  to  be 
IH'rpetuid 
eymcicii. 

Powcrt  and 
duties  of  per- 
M>nii  setTing 


w?cular  person  ordained  vicar-pcrpetual,  canonically  inatiluted  and  i 
aijd  coDvenab!y  ifjidowed  by  the  discretion  of  the  ordinary* 

But  if  the  beneiice  was  given  ad  tnensam  tuonachorum,  and  gnslollpy 
way  of  union  plawjure,  it  was  served  by  a  teroporar)^  curate  of  tlieff  oti 
house,  and  stmt  out  as  occasion  recjuired-  The  like  liberty  vii  «qittiBii 
granted,  by  dispensation,  in  benefices  not  annexed  to  iheir  tablef^  in  o»- 
hideration  of  the  poverty  of  t  be  house,  or  the  nearness  of  the  church.  Bol 
when  such  appropriations,  together  with  the  charge  of  providitig  for  tk 
en  re,  were  transferred,  after  the  dissolution  of  the  religious  bouieik  fnm 
spiritual  societies  to  single  lay  persons,  who  were  not  capable  of  want^ 
them  by  tiiernselves,  they  were  obliged  to  nominate  some  particular  ptmm 
to  the  ordinary  for  his  licence  to  serve  the  cure :  the  curates,  by  tiw»c 
nteims,  became  so  far  perpetual  as  not  to  be  wholly  at  the  pleasure  of  tk 
appropriator,  nor  removable  but  by  due  revocation  of  the  Hoenee  af  Ik 
ordinary*  (1) 

Stat.  1  Geo.  L(st,ii.)  c  10. 5s.4.  &6.,  makes  churches,  curacies,  orcbpA 
augnjented  by  the  governors  of  Queen  Anne*9  Bounty,  perpetual  enmaod 
benefices  ;  and  the  ministers  nominated  and  licensed  thereunto  bodies  pclilk 
and  corporate  ;  and  excludes  the  impropriators  or  patrons  of  any  iof- 
mented  churches  or  donatives,  and  the  rectors  and  vicars  of  the  niotkr 
churches,  to  which  such  augmented  curacy  or  chapel  appertains,  fromtny 
profit  by  such  augmentation;  and  renders  cures  so  augmented  Imhle  to 
liipse  an  presentative  livings* 

Land  annexed  to  a  perpetual  curacy  of  aparbh  by  the  governors  of  Qoed 
Anne*s  Bounty,  under  stat.  1  Geo.  1.  (st.  ii.)  c.  10,  ss«4&21.,  canaol  bf 
leased  by  the  curate  so  as  to  bind  the  successor^  if  the  patron  only  cooiiiii 
and  not  the  ordinary,  (2) 


2.   Appointaibnt  of  perpetual  Curates* 

By  Stat  ISc  2  Qui,  4.  c.  38.  s,  12.  every  church  or  chapel  to 

particular  district  has  been  assigned  is  to  be  deemed  &  perpetual  i 
and  considered  in  taw  as  a  benefice  presentative,  so  far  odIt  as  ihtt  I 
licence  thereto  shall  operate  in  the  same  manner  as  institution  to  aay  i 
benefice,  and  shall  render  voidable  other  livings  iii  like  manner  is  J 
tion  to  any  such  benefice ;  and  the  spiritual  person  ser^nog  it  it  m  It 
deemed  the  incumbent  thereof;  and  such  incumbents  have  perpetiiil  ••^ 
cession,  and  are  bodies  politic  and  corporate,  and  may  receive  Mot  tikf 
such  endowments  in  lands  or  tithes,  or  both,  or  any  such  augmeDtatiiM,V 
shall  be  granted  to  them  or  their  successors  ;  and  all  such  locuniheols,  li^ 
all  persons  presenting  or  appointing  any  such  incumbents,  ate  fetpeelini^ 
subject  to  all  jurisdictions  and  laws,  ecclesiastical  or  comoiai^  mt  toil 


^ij  V.  Holt, !  Sid.  15&  I  KA.  57SL  iJ 
113.  Stradtimff  r.  Moryam.  FbW.  1 
Actom  and  PUcktr'g  Mac,  4  LfOB*  11. 


( t )  Gibwm^s  Cod«z,  B 1 9. 

(S)  Doe  d.  RkhardMH  y.  Tkomaw,  9  A.  & 
E.  556*  Vide  eiiam  Adam  v.  BriMol  (In- 
liammU  o/),  2  ibid.  ^95,    I  lost  3iU  (ft). 
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irorisions,  regulations,  penalties,  and  forfeitures  contained  in  any  acts  of  ArroixTMRNT 
orliameot  in  force  relating  thereto  respectively ;  and  in  case  of  any  failure  cukati*"^^ 

ir  neglect  in  not  presenting  or  nominating  any  such  incumbent  for  tlie  

pace  of  six  months,  such  presentation  or  appointment  thereupon  lapses,  as 
D  cases  of  actual  benefices ;  and  all  churches  or  chapels  built  or  appro- 
iriatcd  under  the  provisions  of  this  act  arc  subject  to  the  jurisdiction  of 
Jie  bishop  of  the  diocese  and  the  archdeacon  of  the  archdeaconry  within 
rhich  they  are  locally  situated. 

By  Stat  1  &  2  Gul.  4.  c.  38.  s.  IS.  no  church  or  chapel  to  which  a  par-   Stat.  l&2Gul. 
icular  district  has  been  assigned  is  tenable  with  the  original  church  of  the  lij^^t^^^j  *'^^" 
nrish,  chapelry,  or  place  in  which  it  is  built,  or  with  any  otlier  benefice  churchcn  not 
bavlng  cure  of  souls ;  but  no  person  holding  any  benefice  is  exempt  from  *"  ^^  ^}^}^  ^'»^*> 
rendence  upon  such  benefice  in  respect  of  any  duty  which  he  may  perform 
in  any  church  or  chapel  to  which  no  district  has  been  assigned. 

By  Stat.  2  &  3  Vict.  c.  4<9.  s.  10.,  where  a  church  or  chapel  has  been  built   Stat. s&s  Vict. 

or  purchased  and  endowed,  and  the  patronage  thereof  granted  under  stat.  ^1^:  ''/^^ 

1  &  2  Gul.  4.  c.  38.  and  stat.  1  &  2  Vict  c.  107.,  or  either  of  them,  and  district 

there  a  particular  district  has  been  assigned  thereto  under  the  first  of  these  churches  or 

lets,  the  minister  or  perpetual  curate  of  such  church  or  chapel  has  exclu-   havc^excluw?e 

lire  cure  of  souls  within  such  district,  and  is  not  in  anywise  subject  to  the  cure  of  souls. 

control  or  interference  of  the  rector,  vicar,  or  minister  of  the  mother      „  1' "^  j",*.**! 

'  '  c.  .S8.  ana  1  <x  2 

(nurch  of  the  parish  or  place  out  of  which  the  district  has  been  taken,  any  Vict.  c.  107. 
UitDte  or  law  to  the  contrary  thereof  notwithstanding. 

By  stat.  6  &  7  Vict  c.  37*  s.  11.  upon  any  separate  district  for  spiritual  Ministers  no- 
purposes  being  constituted  under  that  act,  the  minister  may,  and  is  to  be  "»»"»*<-•<}  •"^ 

.  ,     ,  ,  ,  ,       ,.  .      .  V         .       ..,  licensed  to  dis- 

Dominatcd  thereto,  and  may  thereupon  be  licensed  thereto  by  the  bishop,   tricts  under 

ami  is  to  have  power  to  perform,  and  must  perform,  within  such  district,  Rtat.CiStTVict. 

all  such  pastoral  duties  as  are  specified  in  his  licence ;  and  when  a  building  ^*     *  ^     * 

i^  licensed  within  the  district  fur  divine  woi'ship,  must  also  perform  such 

iicrvices  and  offices  as  arc  specified  in  the  same,  or  any  further  licence, 

panted  in  that  behalf  by  the  bishop ;  and  he  is  to  perforin  such  pastoral 

iluiics,  services,  and  offices  respectively,  independently  of  the  incumbent  or 

minister  of  the  church  of  any  parish,  chapelry,  or  district  out  of  which  the 

new  district  or  any  part  thereof  has  been  taken,  and  so  far  as  the  pcrform- 

nce  of  the  same  may  be  authorised  by  such  licence  or  licences,  have  the 

eve  of  souls  in  and  over  the  new  district:  but  no  burials  can  be  performed 

ID  luch  licensed  building ;  nor  is  the  bishop  empowered  to  include  in  any 

Nich  licence  the  solemnisation  of  marriage. 

By  s.  12.  such  minister  is  to  be  styled  "the  minister  of  the  district  of  Siat.6&7Vict 
— ,"  and  be  in  all  respects  subject  to  the  jurisdiction  of  the  bishop  and  ^*  ^J'  *•  J-* 
ircbdeacon,  and  only  to  be  removable  for  the  like  reasons  and  in  the  same  meter  of  mi-  ' 
■anner  as  any  perpetual  curate  is  removable  ;  and  is  to  be  a  body  politic  "i'<**^r ;  and 
ukI  corporaUs  and  have  perpetual  succession  by  the  name  and  in  the  cha-  [!|"aJwincnts. 
nder  aforesaid,  as  the  case  may  be ;  and  such  minister  and  perpetual  curate 
ittpectively  may,  notwithstanding  the  statutes  of  mortmain,  take,  as  well 
every  grant  of  endowment  or  augmentation  made  or  granted  by  the  autlio- 
Atj  of  the  Ecclesiastical  Commissioners,  as  also  any  real  or  personal  estate 
Siven  or  granted  to  him  according  to  law  :  and  under  s.  16.  upon  any  such  Stat.6&7Vict 
^i»tricts  becoming  a  new  parish  under  that  Act,  the  minister  of  the  district,  *^-?7-  s.  ic 
hringbeen  duly  licensed,  will,  without  any  further  process  or  form  in  law,  become  per- 
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become  and  he  perpetual  curate  of  the  new  pamh  and  its  diitreii,  mod  vJi 
have  exclusive  etire  of  souls  in  and  over  such  partsK ;  and  be  a  body  ftMt 
and  corporate,  and  have  perpetual  succession  ;  and  aaeh  pariili  ^fid  ckiotli 
will  be  a  perpetual  curacy,  and  a  benefice  with  cure  of  souU. 

Under  staL  8  &  9  Vict.  c.TO.  s.  15.  the  incumbent  of  Ihe  pariah  out  rf 
which  a  district  parish  has  been  rormed,  under  stat«  5S  Geo.  5.  eu  45.«  taf 
resign  voluutarily,  \iith  the  consent  of  the  bishop  of  the  dioceie»  Um  i 
of  such  district  parish,  and  such  resignation  will  have  the  tti 
the  avoidance  or  resignation  of  the  parish  church,  with  respect  to  thifV* 
forraance  of  the  offices  of  the  church  in  the  church  of  the  district  ptiak; 
and  thereupon  the  district  parish,  and  the  churcii  thetvaf,  will  be  t  p«w 
petual  curacy  and  benefice^  and  subject  to  the  same  laws  as  are  ia  km 
with  respect  to  district  parishes  where  an  avoidance  or  rtfstgnalloo  of  fM 
church  of  the  original  parish  has  taken  place* 

Under  stat.  8  &  9  Vict,  c,  70,  s,  17*  the  church  of  any  district  dufsbji 
although  not  augmented  by  the  governors  of  Queen  Anne's  Bciiotytttl 
also  any  church  augmented  by  any  order  of  the  Queen  to  ocMt&cU  JltiiMl| 
any  scheme  of  the  ecclesiastical  commissioners  for  Englaodt  mii  wiA  I 
dbtrict  chapelry  assigned  there to»  is  a  perpetual  curacy  and  bcntto^  9ti 
the  licence  thereto  operates  in  the  same  manner  as  tnstttutioa  lo  aiij  h^t^ 
fice,  and  the  minister  duly  nominated  and  licensed  thereto  b  DOta^^v^ 
drary  curate,  but  a  perpetual  curate,  and  body  politic  and  corpoiiti^  vlk 
perpetual  succession  ;  and  he  and  liis  successors  may  receive^  take,  afid  kill 
to  himself  and  themselves  all  such  lands,  tithes,  and  renl-ehargea  as  lU 
be  granted  unto  or  purchased  for  him  or  them  by  the  ecdwiaitkal  CM^ 
missioners  for  England,  or  otherwise,  in  the  same  maniieT  aa  aoyi  ' 
incumbent  is  by  law  entitled  to  do ;  and  such  perpetual  curate  has,  i 
atid  over  the  district  chapelry  so  assigned,  sole  and  exclusive  cure  td  i 
and  is  not  ia  anywise  subject  to  the  control  or  interferenct!  of  tJi€  i 
vicar,  or  minister  of  the  parish  or  place  from  which  the  chapelry  has  I 
taken,  exoept  as  to  any  Easter  dues  and  oftermgs  which  would  not  lid 
to  the  peqietual  curate  of  the  chapelry  if  that  act  had  not  bacoi  pai 
and  also  as  to  the  fees,  if  any,  reserved  to  the  incumbent  on  iba  aaigpi 
of  the  chapelry^  which  still  continue  to  belong  to  and  are  pajafalc  < 
to  htm  by  Ihe  perpetual  curate  of  the  chapelry  according  to  iaeli 
tion  ;  but  the  act  does  not  alter  or  alfect  the  right  of  fiommatiaa 
pointment  belonging  to  any  corporate  body  or  person  in  Tfiq»eef  la  1 
church  of  any  such  district  chapel rj\ 

The  appointment  of  a  curate  to  officiate  under  an  incumbent  ( I )  ii  < 
own  church  must  be  by  such  incunjbent's  nomination  of  him,  under  hiftli 
and  seal  to  the  bishop,  setting  forth  the  stipend  for  his  matJiteiiaiietw(f) 


(\ySed  vide  stat.  1  &  2  Vict.  c.  1 06.  s. 75. 
giving  powers  to  the  ttishop  to  appoint  a 
curate  if  incumbent  neglect. 

(S)  AmoU  (Oerk)  v.  Bath  and  WtUB 
(Buhopof),  5  Bing.  316.  Capd  v.  Child,  2 
e  &  J,  55B, 

Form  of  ihe  oppoinimtmt  uf  a  turai*  :  ^ 
**  To  the  Right  Reverend  Father  in  God, 
Charles  Liird  Di^hop  of  C'arlbile.  These 
are  to  certify  your  lordfbip»  that  It  A.  B.t 
reetor  [or  vicar]  of     ■     ,  in  the  county  of 


f  and  ia  your  loiddiifi'adiaa^i^' 

do  hereby  nominate  wad  apipaiol  C  1^  t 
perform  the  office  of  a  niratv  in  ■9'  ^ 

of aforeaid ;  aful  do |iTOBai9 iva 

hiui  the  yearly  sun  of  ^^  te  W  ■ 
tenance    in  the  ivDe;  hmslili 
your  lordship  to  gnof  kim  jom 
lenre  the  said  citfe.     la  iriiM* 
have  hereunto  set  jny  band  asd  ^  ^ 

6mj  of  ,    EH  the  fmt  rf  < 

Lord ,^    ^  Buia  s  E.  I*.  5^ 
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Tba  r^gbt  of  noininatiiig  the  curate  (1)  is  by  common  law  in  the  rector ; 
lid  it  Mems  that  an  ecclesiastical  custom,  which  is  not  innncmorial,  will 
iott  tiimigh  acted  on  for  a  long  time,  deprive  a  rector  of  his  common 
|gv  right  to  appoint  hh  curate.  In  fact,  if  an  adverse  custom  to  such 
law  right  of  the  rector  be  set  up,  the  Court  will  require  the 
to  be  very  clearl}"  proved  before  they  will  support  it^  because,  as 
olbftrved  by  Chief  Justice  Best  in  Amokl  w  Batlt  and  Weils  {the  Bis/top 
«()  (2)»  ♦*  Nothing  is  so  likely  to  engender  feuds  in  the  parish,  and  bad 
fediDg  between  the  rector  and  his  parishioners,  as  the  depriving  the  rector 
of  tint  rigbt  whicli  he  is  best  qualified  to  exercise/' 

la  Dmm  v.  Kershaw  (S)  it  was  held,  that  the  vicar  of  the  mother 
rhurch  ha§  the  right  of  nominating  to  a  chapel  oP  case,  though  the  chapel 
TO  erected  and  endowed  by  a  grant  of  lands  from  the  lord  and  freeholders 
of  a  manor*  and  though  the  right  of  nomination  was  given  by  tite  conse- 
to  the  inhabitants,  and  the  vicar  of  the  motlter  church  at  the  time 
he  had  no  right  to  nominate ;  and  though  the  inhabitants  had  re- 
paired aod  nominated  for  ninety  years,  the  rector  or  vicar  cannot  lose  the 
h^t  bat  by  agreement  between  patron^  parson^  and  ordinary,  and  on  a 
itnptiuatiaii  made  to  such  rector  or  vicar;  and  that  a  prescription  sup- 
poie*  igreement  by  deed,  not  by  paroh 

Fritnu  facie  all  parochial  duties  are  committed  to  and  imposed  upon  the 

pirnb  incumbent;  and  all  fees  and  emoluments  arising  Iberefrom  belong 

t«kiffl;  and  sncli  rights  can  only  be  granted  to  a  chnpel,  or  its  oiBciating 

■iakter,  by  composition  with  the  patron,  incumbi  nt,  anci  ordinary ;  and  it 

bliiveD  said,  tliat  ali  three  uniting  will  not  be  sufficient,  without  a  com- 

m  to  future  incumbents ;  though,  where  nothing  is  taken  from  the 

of  the  incumbent,  such  consent  may  sufHce  without  any  such  com- 

in  being  pro\dded.  (4) 

The  right  to  nominate  to  a  perpetual  curacy  is  sometimes  vested  in  the 

fmhiooerB  by  ciistom«  the  terms  and  conditions  of  which  must  be  ob- 

in  the  exercise  of  the  right;  but  the  Courts  seem  inclined  to  support 

interpretation  of  &uch  customs,  so  as  to  admit  the  largest  number 

of  1«li^^  rather  than  to  abridge  the  privilege  by  a  rigid  conjHtruction  of 

tbhogtkagQ  in  which  the  custom  is  expressed.     Though^  if  they  are  re- 

%Bfid  to  enforce  such  rights,  the  custom  must  be  proved,  and  the  parties 

tiHBtikOi  content  themselves  with  a  general  allegation  of  its  existence.  (5) 

h  Fauliaier  {derk)  v.  El{jfer  (6)  it  was  hehl,  that  if  the  right  of  election 
W«  perpetual  curacy  be  by  custom  in  the  parishioners,  an  election  by  those 


AfforKTitniT 

or   I'KRlrKTUAl* 

Ri^lit  of  no- 
minntjon  is  by 
common  Uw  ia  j 
the  rector. 


Prima  fflclc  nil  j 
parocliiai 
dud^  are 
committed  to 
and  impojicd 
mpon  the  parish 
incumbi'nt. 


When  the  right 
of  nominntion 
is  vested  ill  the  ^ 
purisbioners,  it 
includes  those 
wiio  |iay  niul 
those  who  do 
t^ot  pay  church 
rates. 


Judgment  of 
Mr.  Justice 
Holrojrd  in 


IW  jbnn  of  a  nomination  to  a  cha- 
mmt  as  mlu»  to  a  perpetual  ctiracy,  is 
»  aily  the  aame. 
•to  the  Right  Reverend  Father  in  Go^, 

•• — »  lard  Bitbop  of  ^ ,  A.  B,  of . 

^  inMiitli  f^Tvcting.     Whereas  the  curacy 

^ ,  in  the  county  of -,  mid  diocese 

^i ,  is  now  void  by  the  death  of  C.  1). 

^1  ttkrtttntiait  ther*,  and  doth  of  right  be- 
V^  to  mj  Dominauon,  these  arc  humbly 
^cffti^  your  lordfihip  that  I  do  nominntc 
^F.  «irfk  to  the  curacy  aforesjiid ;  re- 
I  your  lordthip  to  grant  him  your 
te  SHCving  the  said  cvrc.  In  wit- 
~^ — ~  bftte  hereunto  «et  tny  hand 


and  seal  the day  of -^  in  the  year 

of  our  Lord .'*    2  Bum's  E,  L.  58* 

(2)  5  Biiig.  3L'5* 

(3)  Ambl.  328. 

(4)  J^foyMey  v,  NWeoat,  2  Uagg.  49. 
Fiirnwortlt  v,  Chtkitr  ( Bhhujt  nf ),  4  B.  & 
C.  SGH,  Disun  V.  Kt-rjfhutP,  AmbL  5'S2. 
Steer's  P.  L.  by  Clive»  84.      Vidt  ante,  tit, 

(5)  Stcer*a  P*  I^  by  Clive,  %5.  Jits  v. 
Oxford  ( lihhop  of),  7  East.  352.  AitGme^ 
(Jtntral  v.  D&vffhty^  3  Atlt,  575. 

(6)  4  B.  &  C.  449. ;  vide  irliam  Jm^4d 
(  Citrk)  V,  Bath  (Bh/top  of},S  Biag.  310. 
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ArrOINTMRNT 
OF  rBEFETUAL 

Curates. 

Faulkner 
{Clerk)  r. 
Elger, 


The  right  to 
elect  a  curate 
may  be  in  the 
inhabitants  or 
patron  of  the 
church,  or 
the  lord  of  the 
manor,  or  ves- 
trymen or 
chapelwordens. 


Judgment  of 
Lord  Maccles- 
field in  lltr- 
bertv.  Wr$t- 
mituter  {Dean 
and  Chapter 


only  who  paid  church  rates,  excluding  all  those  parbluoneni  who  did  not 
pay  church  rates  was  a  non  compliance  with  the  custom.  Mr.  Jiutioe 
Holroyd  observes,  <*The  question,  upon  this  record  must  be  taken  to  be^ 
whether  the  plaintiff  was  duly  elected,  according  to  the  custom  m  Um 
parish,  as  stated  on  the  record.  The  custom  is,  that  the  parishionen  ue 
to  elect  a  fit  and  proper  person  to  be  the  perpetual  curate  thereof  for  tiie 
time  being ;  and  it  is  alleged  in  the  declaration  that  the  plaintiff  was  elected 
according  to  that  custom.  I  am  of  opinion  that  he  was  not  elected  s^ 
cording  to  that  custom,  because  upon  the  evidence  it  appears  that  he  vu 
elected  by  those  parishioners  only  who  paid  the  church  rates.  He  has  no^ 
therefore,  made  out  in  proof  the  allegation  in  the  declaration,  that  he  wu 
duly  elected  according  to  the  custom,  because  he  has  not  shown  that  ke 
was  elected  by  tlie  parishioners  in  general.  I  think  it  was  not  competent 
to  the  parishioners  to  narrow  the  custom  by  passing  a  bye-law,  which  would 
have  the  effect  of  making  it  depend  on  the  will  of  particular  persons  whether 
a  parson  had  a  right  to  vote  or  not  I  have  great  doubt,  also,  whether 
election  by  ballot  be  a  legal  mode  of  election  or  not.  Some  advantage  mf 
accrue  from  it,  such  as  avoiding  ill-will  amongst  the  parishioneni,  ad 
leaving  the  voters  uninfluenced ;  but  I  think  that  it  is  the  duty  of  the 
returning  officer  to  sec  that  the  person  returned  is  duly  elected,  and  that 
he  is  bound  to  use  reasonable  means  to  attain  that  end.  Now,  if  he  takei 
down  the  names  of  the  voters,  and  the  persons  for  whom  they  vote,  aid 
it  afterwards  appears  that  any  person  has  been  admitted  to  vote  who  hai 
no  right  to  vote,  his  name  may,  on  a  scrutiny,  be  struck  off.  In  the  om 
of  an  election  by  ballot,  the  returning  officer  puts  it  out  of  hia  power 
to  ascertain  whether  the  party  who  voted  had  a  right  to  yote  or  noti 
But  it  is  not  necessary  to  decide  that  point;  it  is  sufficient  to  say, thit 
the  plaintiff  was  not  elected  by  the  parishioners  in  general,  but  only  hf 
those  paying  the  church  rate.  I  think,  also,  for  the  reasons  stated  by  af 
brother  Bayley,  that  the  plaintiff  did  not  make  out  that  be  had  the  miyori^ 
of  votes." 

By  agreement  of  the  bishop,  patron,  and  incumbent  the  inhabitaDti  aoy 
have  a  right  to  elect  and  nominate  a  curate ;  and  there  are  instaneei  ia 
which,  according  to  the  custom,  he  is  nominated  by  the  inhabitanti  (tf 
founders  and  patrons)  to  the  vicar,  and  by  him  presented  to  the  ordinary.  - 

In  other  cases,  a  curate  was  to  be  presented  by  the  patron  of  the  chucfc 
to  the  vicar,  and  by  him  to  the  archdeacon,  who  was  then  obliged  to  adaft 
him ;  in  other  places,  the  lord  of  the  manor  presented  a  fit  peraon  to  the 
appropriators,  who,  without  delay,  were  to  give  admission  to  the  perBOoH 
presented.  (1) 

It  appeared  in  Herbert  v.  Westminster  {Dean  and  Chapier  cf)  (8)  thii 
in  1625  the  dean  and  chapter  of  Westminster  granted  to  the  inhabHaali 
of  St.  Margaret  a  piece  of  ground  to  bury  their  dead  in;  after  which  the 
inhabitants  built  a  chapel  there.  From  1653  to  1721  the  vestrynieB  tad 
chapelwardens  elected  the  ministers  to  the  chapel ;  but  in  1721  the  de« 
and  chapter  claimed  the  right  to  nominate  the  minister.  Upon  aaeh 
facts  Lord  Macclesfield  observed,  <<  When  the  dean  and  chapter  gave  tUi 
ground,  they  did  not  reserve  any  power  to  nominate  the  preacher;  vbA 


(1)  Ken.  Par.  Ant  589. 


(2)  I  P.  Wmfc  773. 
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thfaifcihiHmto  of  the  ehapelrj  were  at  the  expense  of  building  the  chapel.  Appoiiitmixt 
Htvihe  boikiing  and  (1)  endowing  of  the  church  was  what,  at  common  ^  narRUAL 
kf^  origiiiallj  entitled  the  patron  to  the  patronage ;  here  the  inhabitants     "*^^"' 


Wit  the  ehapely  and  (as  appears)  by  the  pew-money  have  endowed  it. 
bbiol  reasonable  to  say  that  the  dean  and  chapter,  as  parson  appropriate, 
km  a  fight  to  supply  every  chapel  built  within  the  parish  with  a  preacher; 
ilvimid  be  an  expense  and  hardship  upon  them  to  be  obliged  so  to  do ; 
leilher  ought  it  to  be  at  their  election  to  supply  it :  for  suppose  I  build  a 
dbpd  in  my  house  for  myself,  the  parson  is  not  bound  to  provide  for  it ; 
srsappoM  I  build  a  chapel  in  my  house  for  myself  or  my  next  neighbour, 
Oi  the  pmon  name  one  to  preach  there  ?  I  think  not ;  and  it  will  make 
at  altentkm  if  the  chapel,  which  I  build  in  my  own  ground,  be  intended 
ivihe  «se  of  twenty  neighbours  besides  my  own  family." 

In  Aikunrnf  Generai  v.  ForsUr  (2)  it  appeared,  that  upon  a  purchase  of  Nomination  in 
AiiiVropriate  rectory  of  Clerkenwell  for  the  use  of  the  parishioners  and  ^^  panshion. 
UUhilaBts,  the  nomination  of  the  curate  had  been  by  decree  declared  to  be  inhabitants 
k  the  parishioners  and  inhabitants  paying  to  church  and  poor.    The  lord  paying  to 
expressed  an  opinion,  that  assessment  gave  the  right,  though  \^^ 


payment  had  not  been  made ;  but  an  election,  on  that  principle,  was 

mtdiatwbed  on  the  ground  of  common  consent :  no  objection  having  been 

Mieat  a  general  meeting ;  and  the  parish  having  no  representative  meet- 

%  fai  vestry  for  this  purpose. 

b  FoBrmmmr^  v.  Chuler  {Bishop  of)  (3)  it  appeared  that  in  1631.  one  When  house- 

iini  Mort  founded  a  chapel  of  ease,  and  endowed  it  with  lands  for  the  ^^^^"^  ^^^^ 

ftriMenance  of  a  minister,  and  by  his  will  directed  that  his  son  should,  to  nominate 

taw  hb  life,  have  the  nomination  and  election  of  the  minister,  and  might,  ^^^^"^  ^\ 
»      Z^         ,      ,  -  ,  ,  «       ,  .       .  ,    ?         content  of  the 

^wul  or  deed,  set  down  the  order  or  course  for  the  nomination  and  elec-  vicar. 

im  of  the  uMuister  after  his  death ;  and  if  he  should  not  set  down  any 

itaw  or  order,  then  the  minister  should  be  nominated  and  elected  by  all 

It  fcoasdhdders  and  heads  of  families  in  the  township,  and  the  heirs  male 

'Adam  Mort's  body,  and  such  other  of  his  kindred  or  blood  as  should 

iM  any  land  in  the  township,  or  the  greater  number  of  them.     By  the  in- 

it  of  consecration  all  tithes,  fees,  and  emoluments  whatsoever  on 

marriages,  &c.,  were  reserved  to  the  vicar  of  the  parish.     The  son 

it  luving  set  down  any  order  or  course,  it  was  held,  that  the  house- 

and  heads  of  families  in  Astley  had  no  right  to  present  a  curate  to 

without  the  consent  of  the  vicar. 

electors  have  an  equitable  right  of  nomination  only,  the  right  of  Wiicre  electors 

itation  being  in  trustees  or  others  who  have  the  leeal  estate,  pro-  '**^?°"Jy  "."»,, 

_  °     _         ,  ,     ,  ^  '   '^         equitable  right 

must  be  taken  m  equity  to  compel  the  trustees  to  present  the  of  nomination. 

of  the  electors.     Thus,  in  Attorney  General  v.  Newcomhe  (4), 

Eldon  observed,  ''When  it  shall  have  been* ascertain^  who  are  the 

described  in  the  deed  as  parishioners  and  inhabitants,  in  whose 

it  constituted  the  character  of  cestuis  que  trust,  entitled  to  the 

interest,  by  nominating  the  curates,  those  persons,  like  all  other 

que  trust,  have  the  right  to  call  upon  the  trustees  in  this  court;  and 


(1)  1  last  17.  (b),  119.  (b).  (3)  4  B.  &  C.  6SS. 

(S)  10  Vm,  sas.  (4)  14  Vet.  7. 
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Right  of  the 
Court  of  Chan- 
cery to  bind 
the  right  of 
election 
questioned. 


To  prevent  m 
lapse  it  is  not 
in  general  re- 
quisite, that  the 
appointment 
should  bo 
within  six 
months. 


Efideneeof 
admission. 


When  a  per- 
petual curate 
has  a  sufficient 
possession  to 
maintain  tres- 
pass. 


it  ii  merely  the  ordinary  case  of  a  eettmigtie  iruti  of  an  adyowaoa  ediig 
upon  the  trustee  to  present  upon  his  nomination.  ^1) 

**  The  curate>  when  nominated,  is  entitled  to  the  stipend  of  SL  6s.  Si; 
and  Lord  Hardwicke's  opinion  is  clear,  that,  as  far  as  the  tide  to  tkt 
liquidated  stipend  is  in  question,  it  is  in  the  nature  of  a  charity,  vkh 
regard  to  which  there  is  a  right  in  the  attorney  general  to  sue."  . 

In  the  AUomey  General  y.  Newc(mUte{i)  Lord  Eldon  qaestioned  Ae 
power  of  the  Court  of  Chancery  to  prescribe  and  bind  the  right  of  ekdMS 
to  a  curacy  for  ever;  but  in  AUomeif  Getterai  v.  Parker  {$)  ImA 
Hardwicke,  on  an  application  to  establish  the  right  of  election,  disaiMd 
the  bill  because  there  was  not  sufficient  evidence  of  right,  but  did  lot 
question  the  jurisdiction  of  the  Court  to  entertain  the  subjectinatter. 

It  is  not  necessary,  in  order  to  prevent  a  kqpse,  that  the  appointmoftfei 
within  six  months;  unless  specially  provided  for  by  the  founder;  foriftke 
patron  of  a  curacy  do  not  nominate  a  cleric,  there  can  be  no  Iqise  tkm( 
(except  in  the  case  of  having  received  the  augmentation,)  bot  the  hiriMf 
may  compel  him  to  do  it  by  spiritual  censures.  (4)  , 

This  was  so  held  in  FairekiU  v.  Gayre  (5),  with  regard  to  dooitiffK 
and  it  holds  more  strongly  in  the  case  of  curacies,  where  both  dnirch  mi 
patron  are  subject  to  the  ordinary's  jurisdiction;  and  where^  thoefiDn^fci 
may  likewise  sequester  the  profits,  and  appoint  another  to  take  care  of  thi 
cure  till  the  patron  shall  nominate  a  fit  and  proper  clerk.  (6) 

An  entry  in  a  r^^ter  of  clerical  instruments  exhibited  at  a  likwiil 
visitation  of  the  Bishop  of  Bath  and  Wells  in  1606,  and  dqiosited  ia  thi 
registry  there,  was  received  in  evidence  to  show  that  a  person  was  adwttrf 
a  curate  of  a  church  in  the  diocese  of  the  bishop :  but  the  adminuon  hsvim 
been  stated  to  have  taken  place  in  1591  juxta  consuetudinem,  it  washd( 
that  it  should  have  been  left  to  the  jury  to  say  whether  the  custom  wu  M 
ecclesiastical  or  a  conunon  law  custom ;  but  it  having  been  left  to  thM 
generally  to  consider  whether  the  election  was  valid  or  not*  the  Coat 
directed  a  new  trial.  (7) 

The  perpetual  curate  of  an  augmented  parochial  chapdry  has  a  soAoM 
possession  to  maintain  trespass  for  breaking  and  entering  the  chqid  td~ 
destroying  the  pews.  (8)  But  a  chapelwarden  of  a  parochial  chapeliy  kA 
not,  by  virtue  of  his  office,  any  authority  to  enter  the  chapel  and 
the  pews  without  the  consent  of  the  perpetual  curate.  (9) 


SriRXDiAar 
Curates 
UKHBR  Stat. 

l&SVlCT. 

c.  106. 
S.75. 
Powers  of 


3.  Stipendiary  Curates  under  Stat.  1  &  2  Vict,  c.106* 

By  Stat.  1  &  2  Vict  x%  106.  s.75.,  if  any  spiritual  person  holdiigj 
benefice,  who^shall  not  actually  reside  thereon  nine  months  in  each  ] 
shall  for  three  months  altogether,  or  at  several  times  in  one  year» 


(1)  Vide  etiam  Att.  Gen.  ▼.  /brsler,  10 
Ves.  342.  Att.  Gem.  v.  Piarker,  3  Atk.  577. 
AtL  Gen,  ex  relat,  Oapham  (Mabitamit  of) 
T.  Hewer,  2  Vem.  387. 

(2)14  Ves.  9. 

(3)  3  Atk.  577. 

(4)  llnst. 344(b).  Gibtott*! Codex, 819. 


(5)  Ooi  Jm.  €3. 

(6)  Gibson's  Codex,  819. 

(7)  ArnM  (CbrI)  r.  MtUk  mi 
(BiMkop  of  X  S  Bing.  316. 

(syjimee  (Clerk)  v.  JSObb  S  T.  &  J.  i0-  i 
(9)lbid.8tq^haii*J 
723.  in  tut. 
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from  ht«  benefice^  without  leaving  a  curatei  or  curates  duly  licen- 
§4  or  approved  by  the  bishop  to  perform  his  ecclesiastical  duties ;  uulesa 
Mi  the  eoDtent  of  the  bishop  he  perfonuB  the  duties^  being  resideot  in 
ndther  benefice,  of  which  he  h  incumbent,  or  unless  be  has  a  legal  cx« 
■pdoii  from  reiidence  on  his  beoefice>  or  a  license  to  reside  out  of  it,  or 
lit  of  the  usual  house  of  residence ;  or  uhal!,  for  one  month  after  the 
Wthi  rwigoatiotit  or  removal  of  his  curate  neglect  to  notify  the  same  to 
)m  hMuyp;  or  shall,  for  four  months  aflter  the  death,  &c.  of  such  curate* 
ll^eet  to  nominate  to  the  bishop  a  proper  curate^  tbe  bishop  may^  without 
Ma1»  appoint  and  License  a  proper  curate,  with  such  a  salary  as  is  by  the 
P  alloved.  The  licence  must  specify,  whether  the  curate  is  to  reside 
pttni  tmch  parish  or  place ;  and  if  the  curate  be  permitted  to  reside  out  of 
lilifHilibt  hc*t  it  must  state  the  grounds  of  such  permission;  but  the  dia- 
kBee  of  the  residence  of  the  curate  from  the  church  must  not  exceed  three 
lik%  except  in  cases  of  necessity*  to  be  approved  by  the  bishop,  and 
iictted  in  tbe  licence.(l) 

By  leel.  76.,  whenever  the  incumbent  does  not  [reside,  or  has  not  satts- 
W  tiie  bUbop  of  bis  full  purpose  to  reside,  during  four  montha  in  the  year^ 
t  car«te  is  to  be  required  to  reside  within  the  parish  or  place ;  or,  if  no 
reaidence  can  be  procured  there,  then  within  three  miles  of 
,  except  in  cases  of  necessity,  to  be  specified  in  the  license,  witk 
of  residence. 

»  77-1  wben  the  bishop  sees  reason  to  believe  that  the  ecclesiastical 

I  of  any  benefice  are  inadequately  performedjhe  may  issue  a  commission 

f ,  consisting  of  four  beneficed  clergymen  of  his  diocese^  or  if  the 

t  be  within  his  peculiar  but  in  another  diocese,  then  of  four  beneficed 

I  within  such  diocese,  one  of  whom  is  to  be  the  rural  dean  ;  a  fifth 

fibe  tune  diocese  may  be  added  by  the  incumbent;  and  if  the  major  part 

I  eommiasioners  shall  report  in  writing,  that  the  duties  are  iuadequately 

J,  the  bishop  may,  in  writing,  (specifying  the  grounds  of  the  requisi- 

I  require  (2)  the  holder  of  sucli  benefice,  though  resident  and  perform- 

duUes,  to  nominate  a  proper  person  as   curate,  with  a  proper  sti- 

I  to  perform,  or  assist  in  performing,  the  duties.     And  if  such  holder 

three  months  afler  the  requisition  omit  so  to  nominate,  the  bishop 

;  and  license  a  curate  or  curates,  with  a  stipend  not  exceeding 

ire  atipends  allowed  in  cases  of  noo -residence,  nor  (except  in 

i  of  B^ligence)  exceeding  one*half  of  the  net  annual  value  of  the 

The  holder  of  the  benefice  may,  within  one  month  of  the  service 

roquiaition,  or  of  the  notice?  of  such  appointment,  appeal  to  the 

A  copy  of  such  requisition,  and  the  evidence  to  found  it^  is  to 

[  in  the  registry. 

iCi^i  V.  Child (3)  it  appeared,  that  the  bishop  of  London  issued  a 

on  under  stat*  57  Geo.  3.  c  99.  s,  50.  [now  repealed} »  requiring  the 

^<»f  Watford  to  nominate  a  curate  with  a  stipend,  on  the  ground  that  it 

y  to  the  bishop,  of  his  own  knowledge,  that  the  ecclesiastical  duties 

bvietfage  and  parish  church  of  Watford  were  inadequately  performed, 

I  of  the  vicar's  negligence.     The  vicar  appointed  no  curate*  &ud 
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c«rtiim  circum- 
stances* 


S-7T. 

If  duty  ii> 

adequately 

perfonnwU 

bisbop  may 

ippoint  A 

c  unite. 


Judf^ent 
Agminst  an  in 
cum  bent  for  an 
inftdc<]ijate 
performance  of 
duties  cannot 
be  pronounced 
uatest  be  bud 


II)  lUf  pod,  tit.  RttiptKci.  (5)  S  C.  «t  J.  $sn. 

(^  II  aicBtf  tbAt  there  should  be  a  per^dnal  icrvioi  of  this  re(}ubldoa» 
c  c  9 
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SnpnniiAftT 

CCRATES 

uiTDKE  Stat. 
1  &  2  Vict. 
c.  106. 

an  opportunity 
to  be  heard. 


a  78. 

In  large  bene- 
fices an  asiist- 
ant  curate  maj 
be  required. 


&«.  85  &  86. 
Two  curates 
to  reside  on 
benefice  under 
certain  circuro* 
stances. 


did  not  appeal  to  the  archbishop.  The  bishop,  after  three  i 
the  Rev.  A.  B.,  clerk,  as  curate  of  Watford,  with  a  stipend.  Thai 
refused  to  allow  A.  B.  to  officiate,  upon  which  the  bishop  issued  ai 
or  summons  to  show  cause  why  the  vicar  should  not  pay  the  stipend  diie,iBd 
ultimately  it  proceeded  to  sequestration :  —  It  was  held,  that  the  rapiintioi 
upon  which  the  whole  of  the  proceedings  were  founded,  was  in  the  ntnt 
of  a  judgment,  and  void,  as  the  party  had  had  no  opportnnity  of  heaf 
heard ;  and  that  such  a  requbition  ought  to  state  particular  instirtMy  m 
show  how  the  incumbent  was  negligent.  (1) 

By  sect  78^  if  the  annual  value  of  a  benefice  of  which  the  incadbol 
was  not  in  possession  on  the  1 4th  of  August,  1838,  exceeds  5002,  and  tb 
population  amounts  to  3000 ;  or  if  there  be  a  second  church  or.  dapd 
with  a  hamlet  or  district  two  miles  distant  from  the  mother  chuch,  e» 
taining  400  persons,  the  bishop  may  require  the  holder  of  such  buirfob 
though  resident  and  performing  duty,  to  nominate  a  eurate>  to  be  paid  If 
him.  And  if  no  nomination  takes  place  within  three  months  after,  i 
requisition  is  delivered  to  the  incumbent,  or  left  at  his  last  nsual  plaflS  rf  | 
abode,  the  bishop  may  appoint  and  license  a  curate,  with  a  i 
exceeding  the  respective  stipends  allowed  to  curates  by  the  act^  nor  ia  flf  I 
case  exceeding  one-fifth  of  the  net  annual  value.  There  is  an  ^vpcal  to.tk 
archbishop  within  one  month  of  the  service  of  the  requisition  or  the  BOliei  j 
of  the  appointment  of  the  curate. 

The  appeal  is  not  given  '<  one  month  after  the  requisition  was  defivcnl  | 
to  him,  or  left  ai  his  dwelling-house  ;  "  therefore,  except  personally  lemil 
an  incumbent  has  no  appeal  till  a  curate  is  actually  appointed,  and  kelHj 
received  notice  of  the  appointment.  The  requisition  in  this  cue  b  lAl 
expressly  required  to  be  in  writing,  although,  by  implication,  itmoitbei^j 
as  it  is  required  to  be  *<  delivered"  or  "left;"  but  it  need  not  sM 
specify  the  grounds  of  the  requisition  as  in  the  former  case ;  nor  need  i 
registered ;  nor  need  the  incumbent,  should  he  nominate,  state  in  Ui  i 
nation  the  stipend  which  he  proposes  to  give,  as  in  sect  77-  (2) 

By  ss.  85  &  86.,  when  an  incumbent  of  a  benefice,  of  which  the  ] 
exceeds  2000,  has  become  so  since  the  20th  July,  181S»  or  shall 
become  so,  and  not  be  resident  thereon,  the  bishop  may  require  I 
nominate  two  curates ;  and  if  he  shall,  for  three  months  afler  sneh  i 
tion^  omit  to  make  such  nomination,  the  bishop  may  appoint  and  1 
curates,  or  a  second  curate,  and  assign  to  each  such  curate  a  i 
exceeding  together  the  highest  stipend  allowed  in  the  case  of  one  I 
curate,  unless  the  incumbent  shall  consent  to  a  larger  stipend.    Ilel 
cunibent  may^  within  one  month  after  service  upon  him  of  snch  i 
or  notice  of  appointment  of  tM'O  curates,  or  a  second  curate,  appeillil 
archbishop.      The  provision  for  appeal  implies,  that  the  aenrtee  noit  Mj 
writing ;   but  it  also  requires  personal  service.      It  would  teem  thef ' 
grounds  need  not  be  stated  in  the  requisition,  nor  any  stipend 
tlie  nomination  made  by  the  incumbent  (3) 


(1)  In  this  case  Vaughan  and  BoUand, 
barons,  considered  that  stat.  57  Gea  3.  c.  99. 
I.  50.  did  not  apply  to  the  case  of  a  benefice 


with  only  one  diureh  and  no 
T.  Child,  8  a  &  J.  55a. 

(8)  Rogers*  Eedft.  taw,  9Y9L 

<S)I 
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I  UoeDce  to  a  curate  b  granted,  he  is  to  subscribe  the  thirty*nine 
nd  the  three  articles  of  the  S6th  canoD,  to  declare  his  conformity 
ugy  of  the  united  Church  of  England  and  Ireland,  and  to  take 
of  allegiance  and  supremacy,  and  canonical  obedience.  (1) 
.  9d.>  whenever  a  benefice  is  under  sequestration,  except  for  pro- 
onse  of  residence,  if  the  incumbent  does  not  perform  his  duties, 
>  ia  required  to  appoint  and  license  a  curate  or  curates,  and  to 
itipend  or  stipends  not  exceeding  in  the  case  of  one  curate  the 
ipend  allowed  by  the  act^  nor  where  more  than  one  exceeding 
>re  than  one  curate  is  not  to  be  appointed^  unless  there  is  more 
shurch,  or  the  population  exceeds  2000  persons :  and  the  stipend 
lid  by  the  sequestrators  out  of  the  profits  of  the  benefice. 
.  7d-»  in  case  of  the  incumbent  being  duly  found  of  unsound  mind, 
■a  stipend  assigned  by  the  bishop  is  to  be  paid  by  the  committee 
ite. 

:•  81.  every  bishop,  before  licensing  a  curate  to  serve  for  any 
t  duly  residing  on  his  benefice,  is  to  require  a  statement  of  all  the 
I  re<}uired  by  the  act  to  be  stated  by  any  person  applying  for  a 
r  non-residence.  (2)  And  whether  the  incumbent  be  resident  or 
iihop  is  to  require  a  declaration  in  writing  by  the  incumbent  and 


SrinyBXAftT 
Curates 
UNDBK  Seat   ^ 
1  &  2  Vict. 
c.  106. 

Declarations 
and  oaths 
which  a  curate 
b  to  make 
before  a  licence 
is  granted. 

S.99. 

Bishop  maj 
appoint  curates 
to  all  seques- 
tered benefices. 

&79. 
In  cases  of 
lunacy,  stipend 
to  be  paid  by 
committee  of 
lunatic's  e 


S.81. 

Statement  of 
particulars 
necessary  tofw 


ponls  Instructions  iot  the  Clergy» 

Hodgson  in  bis  Instructions  for 
(14)  states  that.  The  folhmng 
io  fo  seal  to  the  hukop  by  a  curate 
her 


Nemdmaiiom  Form  A, 

wimg  farm  of 'momination  ii  tn- 

DTSr  where  the  imewmbeut  it  Mon- 

^it  rcf  erend Lord  Bishop 

.  of."  ,  in  the  county  of—, 
lordship's   diocese  df  ,  do 

Biute  £.  F.,  bachelor  of  arts 
ifrst],  to  perform  the  office  of  a 
my  church  of  —  aforesaid  ; 
inae  to  allow  him  the  yearly  sti- 
*^  to  be  paid  by  equal  quarterly 
[of  io  wmommt  of  ttipendj  $ee  title, 
fMt  io  Curatee,*^  with  the  sur- 

•oMiDDting  to pounds  per 

thef  are  intemded  to  be  allowed], 
of  the  glebe-house  *,  garden,  and 
h  be  is  to  occupy  [if  thai  be  the 
,  ekde  the  reaeou,  and  name  where 
dietamee/nm  the  church  the  curate 

rsndir]  :  and  I  do  hereby  sUte 
rdsfaip,  that  the  said  £.  F.  docs 
ly  other  parish,  as  incumbent  or 
1  that  he  has  not  any  cathedral 

or  benefice,  and  does  not  offi- 
j  other  church  or  chapel  ^  [if, 
r  cmnte  does  eerve  another  church 
t,  or  me  emrate  —  or  hoe  any  ca^ 
or  •  hemefice,  or  officiates 


in  any  other  church  or  chapel  —  the  tame  re* 
epectively  mutt  be  correctly  and  particularly 
etated) :  that  the  net  annual  value  of  my 
said  benefice,  estimated  according  to  the 
act    1    &  2    Vict,  c   106.   ss.  8  &  10.  is 

,  and  the  population  thereof,  according 

to  the  latest  returns  of  population  made 
under  the  authority  of  Farliament,  is  ■  ; 
that  there  is  only  one  church  belonging  to 
my  said  benefice  [if  there  be  another  church 
or  chapel,  state  the  fad]  :  and  that  I  was  ad- 
mitted to  the  said  benefice  on  the  —  day 

of ,  18—. 

Witness  my  hand,  this  ^^-^  day  of         , 
in  the  year  of  our  Lord  1 8 — . 

[  Sianature  and  address  of] 

G.  H. 

Dedaralion  A.  [to  be  written  at  the  foot  of 

the  nomination]. 

Declaration  A, 

We  the  before-named  G.  H.  and  E.  F. 

do  declare  to  the  said  Lord  Bishop  of         , 

as  follows :  namely,  I,  the  said  G.  H.,  do 

declare,  that  i  bond  fide  intend  to  pay,  and 

I  the  said  £.  F.  do  declare,  that  I  bond  fide 

intend  to  receive,  the  whole  actual  stipend 

mentioned  in  the  foregoing  nomination  and 

statement,  without  any  abatement  in  respect 

of  rent,  or  consideration  for  the  use  of  the 

glebe-house,  garden,  and   offices    thereby 

agreed  to  be  assigned,  and  without  any 

other  deduction  or  reservation  whatsoever. 

Witness  our  hands  this  —  day  of  — 

one  thousand  eight  hundred  and • 

[  Signatures  of  ] 

G.  H.  and  £.  F. 


ion  fitf^tht  a4JMent  to  glebe  house,  not  exceeding  four  aortit  may  (by  wet*  93.) 
ito  a«qnt«  Yftident  b  glebe  house,  at «  rent  to  be  fixed, 
c  c  3 
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if¥Dn  Stat* 
1  A  S  VjcT. 
f^  106, 

«UntioD  to  be 
tnade  on  ^p* 
plietttkm  for  a 
lioeosQ  for  * 
curtto. 

Sft.  100, 101*98* 
103*  82,  B3.  65> 

Stipend  of 
curate  of 
cequeftered 
benefice  to  be 
pmid  by  seques- 
trator. 

Bksbop  mMj 
license  cuntei 
employed  mth- 
out  nomina* 
tion,.  revoke 
any  tioence, 
and  remove  the 
curate,  subject 
to  appc*iL 

Uoenoet  to 
eu?mtc«»  and 
revoeatiofis 
thereof,  to  bo 
registered* 

Fe«e 

for  Ucenoe. 

Bishop  to 
appoint  stu 
pcnds  to  cu- 
rutcv  and 
decide  differ* 
ences  respect- 
ing them. 


Scale  of 
supcfid. 

Stipends  to 
e urates  to  be 


CtlBATES, 

cuiftiei  th&t  t!ie  one  hmdfide  intends  to  pay»  aod  the  other  £oNrf,/Ut  hlali 
to  receive,  the  whole  stipeod  mentioned  in  the  statement^  without  rfnlnflt 
for  rent,  or  the  use  of  the  glebe-hoiiBe»  and  without  any  ahiteaiil  m 
deduction  whatsoever. 

By  sect.  1 00  &  101 ,,  upon  the  avoidance  of  any  benefice  by  deaihtPalgn- 
tioiip  or  otherwise^  tlie  sequestrator  is  to  pay  the  curate  during  9uch  vaanq^ 
and  in  proportion  only  to  the  time  thereof.  But  if  the  pfoila  mUA  torn 
to  the  hands  of  the  sequestrator  during  such  vacancy  are  ioeillBeiea^  IIm 
the  unpaid  remainder  nf  the  stipend  is  to  be  paid  to  the  curate  fyy  tli  m^ 
ceeding  iactimbent^^  payment  to  be  enforced  by  monitioa  and  seqii^ 
tration. 

By  sect.  98.  a  bishop  may  license  any  curate  actually  employed  by  mg 
non-resident  incumbent  without  an  express  nomination  being  made  In  Wm 
And  he  may  summarily  revoke  any  curate*s  licence^  and  remove  his  if 
any  reasonable  cause^  having  first  given  him  an  opportunity  of  ihiiii^ 
reason  to  the  contrary.  The  curate  may  appeal  to  the  archbbhop  wMil 
one  month  after  service  on  him  of  the  revocation. 

By  sect  102.,  if  the  archbishop  annul  the  revocation,  ibi?  buiiop  i»  t$ 
make  such  order  as  is  required  in  the  case  of  the  revocation  of  a  tteeooirf 
non-residence  being  annulled  ;  a  copy  of  every  curate's  liceoee  or  wem 
tion  is  to  be  entered  in  the  registry  of  the  diocese,  and  aftolher  eopy  i 
to  the  churchwardens  of  the  parish  or  place,  and  a  list  of  siieh  lieaeeii 
revocations  is  to  be  kept  open  to  inspection  on  payment  of  a  fee  of  Sa. 

By  sect.  82*  IOj,  for  the  licence  is  to  be  the  only  fee  over  and  abofiii  i 
stamp  duty«  Where  a  curate  is  licensed  to  two  curacies  at  the  mmw  tUK^It] 
need  only  sign  the  declaration  required  by  the  Act  of  Unifarmity  ommtttil 
need  only  produce  one  certificate  of  having  so  signed. 

By  sect  83.  the  bishop  is  to  appoint  to  every  curate  of  a 
incumbent  such  stipend  as  is  specified  by  the  act.  And  whether  llr| 
cumbent  be  resident  or  not,  every  licence  is  to  specify  the  amnustf  4 
stipend*  And  the  bishop  is  to  hear  and  detennine,  withoot  appvL  i 
difFe fences  between  the  incumbent  and  curate  relating  to  the  fti|md|  I 
in  cose  of  wilful  neglect  or  refusal  to  pay,  may  enforce  paymcBl  If  I 
nitiou  and  sequestration.  (1) 

By  sect  85-  tlie  scale  of  stipends  of  curates  of  noD*resldetil  in 
instituted  to  benefices  since  20th  July,  1815,  areas  follows:—. 

In  no  case  less  than  80^,  or  tlie  annual  valuer  if  leaf  than  80i 


t^ominaiion  Form  B, 

TkM  fiBowinp  finm  of  mcminaHfm  u  pn)- 
t  JMevni&iiil  it  ntident :  ^^ 


The  same  form  as  A.,  so  far  at  **  quarter- 
If  payments ; "  then  proceed  as  Ibllovs :  — 
Aifd  I  do  hereby  state  to  your  limlsfaip, 
that  the  satd  £.  F.  intends  to  reaide  ta  the 
said  parish.  In  &  houve  [tUtcribe  its  tituaiifm^ 
$0  at  d^srijf  to  identify  it]  di^tsnt  from  ray 

ehurch  miles  [if  E.   F.  does  not  in> 

tend  to  reside  in  the  parish,  thcfn  state  at 
vhat  place  he  intends  to  reside,  and  its  dis* 
taiice  from  the  said  church],  and  that  the 
said  £<  F,  does  not  serre  any  other  parish 
as  incumbeot  or  curate;  and  that  he  has 


not  any  eatbcdrat 

and  does  not  oflSei«te  ia  aay  sttvdl 

or  chapel  [if,  howrttr.  tlie  caseii  tee 

another  puish,  as  mm 

or  has  any  eatbednl  pfdhonaA  »i  V 

fice,  or  offioales  im  Miy  «Atf  ^^ 

chapel  — the  aame  re^eodstir  oMlIf 

reetly  ao^  partieolarty  matady 

Witness  nay  band  tlib — "^^ 
in  the  year  of  our  Lord  ooe  Aa^s^ 
hundred  and-       w 

[Sigoature  and  adibsvi il|   6^ 

Where  a  ooniBttiofi  ii  MMMid  »«^ 
for  orderly  tadii|nii;  iIl  Oiwjit^ 

(1)    ridb  Hat,  jy  fl».#»»*^ 


CUBATES.  391 

If  the  populitioii  am<miit  to  SOO^  10011)  or  the  aimiud  value)  if  lew  SrmeinaAftT 

y.  inQf  Curates 

^^  *vi».  UK j«ii  Stat. 

If  tlM  popnlitioii  amount  to  500)  120^)  or  the  annual  value,  if  less  i  &  s  Vicr, 


If  the  population  amount  to  750^  l^SLf  or  the  annual  value,  if  less  according  to 

\g^  1S5£  tpedfied  icale« 

If  the  population  amount  to  1000,  IM^  or  the  annual  value)  if  lest  [TIT^iU^ 

\am  \SOL  and  popuUtiim 

Bjreeet  86.  the  bishop  majraiBign  lOOl.,  though  the  population  be  not  of^«^«fioe. 


00;  aad  if  it  be  500,  may  add  M.  to  the  stipend  required  by  tiie  act,  if  ^^J^ 
le  ammal  value  exeeed  ^400li,  the  curate  being  resident,  and  having  no  tain  cases  of 

enie.  '  larger  Talue 

and  popuiw» 
87.  the  bishop  may  assign  a  less  stipend  with  the  consent  of  the  tion. 


I  in  writing,  in  cases  where  the  incumbent  is  non-resident,  or  has  Ss.  87.  &  109. 

Boome  incapable  of  performing  the  duty  by  age,  sickness,  or  other  unar  SmiJler  sti- 

sEdaUe  cause.    In  such  case  the  licence  must  state  the  special  reason  for  |^  J^^^^ 

m  lower  stipend,  and  they  must  be  entered  in  a  separate  book,  to  be  kept 

I  tte  ie^;ister  of  the  diocese. 

By  seet  109.,  for  enforcing  the  due  proraions  of  the  act,  and  for  the  Where  Juris- 

1  and  the  due  execution  of  the  provisions  thereof^  all  other  and  con-  ^i<^  i>  gif,^^ 

to  bishop,  all 
at  jurisdiction  is  to  cease,  and  no  other  jurisdiction  in  relation]  to  the  concurrent 

I  of  the  act  b  to  be  used,  exercised,  or  enforced,  save  and  except  jurisdiction  to 
ke  jarisdiction  of  the  bishop  or  archbishop  under  the  act  ( 1 )  ^^*^* 

1^  Under  the  old  law  the  curate's  best  remedy  for  a  stipend  assigned  by  Remedy  for 
lie  bishop  was  in  the  Ecclesiastical  Court;  but  he  might  sue  at  common  law  >tip«n^* 
|Mi  a  promise  by  the  incumbent,  if  prepared  with  proof  of  his  quali- 
batiaD.(2.) 

'  la  JbrQfii  V.  Hind  (3),  a  certificate  by  a  rector  to  the  bishop,  appointing 
f.|ason  curate  of  his  church,  and  promising  to  allow  him  a  salary  until 
■  pcefermenty  was  held  to  be  no  contract  with  the  bishop,  but  merely  in- 
■■alion  to  him  of  a  matter  of  fact,  the  contract  being  with  the  curate. 
^  tf  a  rector  give  a  person  a  tide  to  the  bishop,  by  which  he  appoints  him 
jMe  of  his  church,  and  undertakes  to  continue  him  and  pay  him  a  salary 
P  he  be  otherwise  provided  with  some  ecclesiastical  preferment,  or  some 
jWl  be  TBommitted  by  him,  or  he  be  lawfully  removed  — the  rector  can- 
Ill  lemove  him  without  cause,  while  he  continues  rector  of  that  parish, 
pillaring  that  time  the  curate  may  recover  the  salary  in  an  action  upon 
fbease;  but  if  the  rector  be  bond  fide  preferred  to  another  living,  the 

»«.(♦) 

\  earaie  cannot  have  the  benefit  of  a  proceeding  by  monition  for  the  Where  a  curate 

•  of  a  salary  assigned  by  the  bishop  without  the  consent  of  the  in-  cannot  recover 

the  incumbent  being  resident  on  his  benefice,  and  discharging  signed^trbim 

I  generally,  but  desirous  of  the  assistance  of  a  curate.  (5)  by  the  bishop 

without  the 
consent  of  the 

^A)  nk  Hat.  57  Q^.  3.  e.  99.  s.  74.  meanbg  of  the  term,  cocledactical  prefer-    "^^u™*^^ 

^  a  Bam'b  £.   L.  69. ;  vide  etiam      ment     Ibid. 

piv.iliMi;iDoiig.l41.  lCowp.44a  (5)ilex  T.  P<8lerbormi^A(^MA<7q^4D. 

>  1  Oofwp.  443.     1  Doug.  143.  &  R.  7S0.     3  B.  &  C.  47. 

C4>  A  fMdnhip    it   not  within    the 

cc  4 


'  C  It  It  ATM 

t'Kheii  Stat. 
I  ft  2  Vict. 
c.  106. 


Juflpmcnt  of 

Mr.  Justice 

PottcsoQ  in 

If.  Turner 
(C7frA> 


Thus   in    Wt$t  iaerJt)  v,    7\tmer  (Ckrk)  (1>  it 
staL  57  Geo,  3.  c.  99.  s.74.  (of  which  stot  1  &  2  Vict,  c  10^  fclOft^  m  i  i 
enactment),  that  the  common  law  courts  were  entirely  outted  of  joritdidiQi, 

in  di^pute^  touching  any  stipend  appointed  by  the  bishop  to  a  oitillc  tatkr 
that  act,  or  the  payment  or  arrears  of  such  salary. 

Therefore,  in  assumpsit  by  a  curate  against  a  rector  for  siiek 
a  plea  founded  on  stat.  57  Geo.  %  c.  99,  waa  considered  to 
properly  pleaded  in  bar,  and  not  in  abatement*  And  a  cpcdal  pk^ 
founded  on  that  statute,  was  held  to  be  sufficient,  wbef«  it  dttgrtifclt 
disputes  liad  arisen  and  were  depending  touching  the  fUpeod*  mA  ihi 
payment  thereof,  and  of  the  arrears  thereof^  and  that  the  action  ^ 
concerning  the  stipend  and  the  payment  tliereof,  and  of  the  j 
touching  which  the  disputes  had  arisen  within  the  meaning  of  tliti 
not  further  specifying  the  subjects  of  dispute; — Mr.  Justice  . 
serving,  **  Section  7 1.  of  stat.  57  Geo.  3.  c.  99.  is  quite  general  En  iH  M 
mentt  directing  that,  in  every  case  in  which  Jurisdiction  is  gifcn  to 
bishop  for  enforcing  the  due  execution  of  the  act,  all  other  jur 
respect  thereof  shall  cease.  If,  therefore,  it  be  shown  ^ufiicieiilljr I 
plea,  that  the  bishop  has  jurisdiction^  the  jurisdiction  of  Uiia  court  ti  i 
away.  Then  it  is  said  that  the  plea  here  should  have  been  in  i 
In  1  Tidii'x  Practice  (2)  it  is  laid  down,  that  in  transitory 
defendant  cannot  plead  to  the  jurisdiction  unle^  the  declaration  showtl 
the  cause  of  action  accrued  within  a  county  palatine;  and  thai,  * 
the  plea  must  aver  either  that  the  defendant  dwelU  in  the  countyt  or  I 
he  had  sufficient  goods  and  chatteb  there  by  which  he  may  be  ati 
otherwise  the  plea  cannot  be  altowed^  lest  a  failure  of  justice  should  i 
I  do  not  say  whether  that  is  too  generally  laid  down  or  not*  A 
doctrine  is  afterwards  stated  as  to  the  claim  of  conusance.  (3)  Nffi*! 
the  present  ea^se*  the  plea  could  not  give  any  other  jurisdiction  in  ^ 
plaintiff  could  have  a  remedy,  for,  by  the  statute,  no  action  at  hm  Bdl 
where.  The  defendant  could  not  give  the  plaintiff  a  better  writ*  TWi 
difficulty  1  felt  as  to  the  effect  of  sect.  74-.  arose  from  the  words  ia  teiJtl 
that  the  bishops  licence  Shall  be  evidence  of  the  amount  of  tK«iiiv|f 
appointed  to  any  curate  in  all  courts  of  law  or  equity ;'  wbtdl  ivd 
iinply,  that  such  a  question  might  come  before  one  of  tliose  eooitSi 
that  expression  is  not  sufficient  to  take  away  the  effect  of  seet.  74«  if  1 
facts  bring  the  case  within  it.  Then  as  to  the  averments  in  the  f 
non-residence  is  slated,  merely  to  show  the  authority  of  t^ 
appoint  a  salari'.  It  is  then  alleged,  that  differences  and  dtspoiei  i 
are  depending  between  the  plaintiff  and  defendant,  touching  the  tttpesii 
signed  in  the  licence,  and  the  payment  thereof,  and  of  the 
in  the  very  words  of  sect.  53o  clearly  showing  the  case  to  be  one  ill 
the  bifihop  had  jurisdiction  ;  and  then  it  is  said  that  the  aeiloOt  M  ^' 
introductorj^  part  of  the  plea  is  mentioned,  is  brought  touching  i 
the  said  stipend,  and  the  payment  and  arrears  thereof.  Th^reSub  I 
a  jTOinted  averment  as  to  the  bishop's  jurisdiction  orer  the  mbfid^liii' 
this  cause.  Then  it  is  said  that  the  plea  ought  to  show  wfaal  Ammlil^^ 
dispute  were*    But  the  effect  of  that  statement  would  ht^Sne^^^ 
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the  oljeet  of  the  legislature  and  of  the  plea  itself;  inasmnch  as 
Mn  the  subjeeU  of  dispute  were  so  placed  on  the  record,  they  might  be 
rened,  and  so  would  be  brought,  at  once,  before  another  tribunal  than 
t€»f  the  bishop,  namely,  a  jury  or  this  court.  A  mere  traverse  of  the 
t^  generally  stated,  that  disputes  had  arisen,  would  not  have  that  effect. 
all  events,  the  plea  here  follows  the  words  of  the  act,  and  is  sufficient." 
}j  caaon  4S.,  "  No  curate  or  minister  shall  serve  more  than  one  church 
tepel  apon  one  day,  except  that  chapel  be  a  member  of  the  parish*church, 
nited  thereunto ;  and  unless  the  said  church  or  chapel,  where  such  a  mi- 
ter ahall  aenre  in  two  places,  be  not  able  in  the  judgment  of  the  bishop> 
Mdisarj  to  maintain  a  curate." 

iel  bj  flat  1  &  2  Vict,  c  106.  s.  106.  no  spiritual  person  is  to  serve 
le  than  two  benefices  in  one  day,  unless  in  case  of  unforeseen  and 
anig  emergency;  in  which  case  he  is  forthwith  to  report  the  circum. 
nee  to  the  bishop.  (1) 

Bf  a  oonstitation  of  Edmund,  archbishop  of  Canterbury,  <' We  admonish 
t  leelon  of  churches,  that  they  do  not  endeavour  to  remove  their  annual 
rates  without  reasonable  cause,  especially  if  they  be  of  honest  conver- 
urn,  and  have  laudable  testimony  thereof."  (2) 

[t  aeems  that  the  ordinary  who  granted  the  licence  may,  at  his  discre- 
et displace  a  curate  by  withdrawing  his  licence  without  formal  process 
kw. 

There  is  a  distinction  between  curates  licensed  and  curates  not  licensed, 
■ot  lioensed,  they  are  removable  at  pleasure ;  but  if  licensed,  they  are 
ly  leBMvable  sub  modof  for  instance  by  the  consent  of  the  bishop,  or 
leie  the  rector  does  the  duty  himself.  (3) 

By  sect  88.,  if  an  incumbent  having  two  benefices,  and,  band^fidey  resid- 
I  OB  each  during  proportions  of  the  year,  employ  a  curate  to  do  the  duty 
ftsrchangeably  with  himself,  such  curate  is  to  have  a  stipend  not  greater 
SB  is  allowed  for  the  larger  of  the  benefices,  nor  less  than  that  allowed 
r  the  smaller.  If  such  incumbent  employs  a  curate  or  curates  for  the 
iMiie  year  on  both  benefices,  the  bishop  may  assign  to  each  or  either  any 
ch  stipend  less  than  the  amount  specified  by  the  act  as  he  shall  think  fit 
By  seet  89.,  if  the  bishop  finds  it  expedient  to  license  any  incumbent, 
any  adjoining  or  other  parish  or  place  as  curate,  or  to  license  the 
person  to  serve  as  curate  for  two  parishes  or  places,  he  may  assign 

I  less  by  30^  than  the  stipends  required  by  the  act. 
By  sect  90.,  all  agreements  made  between  incumbents  and  their  curates, 
fraud  or  derogation  of  the  provisions  of  the  act,  and  all  agreements  by 
Ueh  a  curate  shall  bind  himself  to  accept  a  stipend  less  than  that  assigned 
the  licence,  are  to  be  void  to  all  intents  and  purposes,  and  not  to  be  pleaded 
given  in  evidence  in  any  court  of  law  or  equity.  The  curate  and  his 
peetentatives  are  to  be  entitled  to  the  full  stipend  assigned  by  the  licence, 
itvithstanding  the  payment  and  acceptance  of  any  less  sum,  or  any 


(1)  Bj  tut,  SB  Geo.  3.  c.  45.  >.  65.  the  bU 
^  ii  Mibltd  to  require  a  third  serrice 
» WperfDnncdy  md  to  appoint  a  curate  for 
■tfVjpQi^  and  to  provide  a  mode  for  the 
;  of  bii  ftipend.  Thb  provision  if 
1  by  Hit.  I  fc  S  Viet  e.  lOS. 


(S)  Lyndwood,  Frov.  Const.  Ang. 
SIO. 

(3)  Marlym  t.  Hind,  Cowp.  440.  Bireh  t. 
Wood,  9  Salk.  506.  PHu  t.  PhUt,  Bunb. 
873. 
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receipt,  drscnarge»  or  acquittance  given  for  the  same;  pajiaeiit  of  toi 
8s  shall  be  proved  to  be  unpaid,  with  full  costs,  as  betwwfi  procliri 
client,  are  to  be  enforced  bj  monition  and  sequestration,   pwomd&i 
application  be  made  within  twelve  months  alter  such  comic 
quitted  the  curacy,  or  have  died. 

Mr.  CVipps  considers  that,  under  the  foregoing  section,  any  nnmnmi^ 
be  claimed  which  had  accrued  within  six  years  preceding,  the 
of  which  would  not  be  barred  by  the  Statute  of  Limitatiotis.  Tbe  1 
or  discharge  declared  to  be  void  nppean^  to  be  such  a  receipt,  as  opoalht 
face  of  it  puqjorts  to  be  for  a  less  sum  than  that  aasigoed  by  the  tioact; 
but  if  a  receipt  should  be  given  for  the  full  sum  aligned  in  tht  Uomat, 
although  n  lesser  sum  had  actually  been  paid  in  pursuance  of  aooitMQtt 
agreement  between  the  incumbent  and  his  curate,  it  does  not  t|»p«tt te 
any  parol  evidence  of  this  fact  could  be  allowed  to  contndiel  iJke  wriltti 
receipt.  ( 1 ) 

By  sect  91  .|  where  the  stipend  is  equal  to  the  whole  animal  valnib  dMiyn 
and  outgoings  whicli  legally  affect  the  value  are  to  be  deducted  from  tL 
as  well  as  any  loss  or  diminution  which  may  lesseii*  the  value  without  fk 
default  or  neglect  of  the  incumbent 

But  in  such  cases  the  bishop  may,  by  sect  92.,  allow  the  ineimta 
to  retain  a  sum^  not  exceeditig  one-fourth  of  the  annual  value,  as  nf 
have  been  expended  in  repairs  of  the  chancel  or  house  of  restdAft 
And  also^  when  the  annual  value  does  not  exceed  1501*,  to  deduct  from  ^ 
stipend  such  sum  so  expended  above  the  amount  of  the  surplus  «• 
maining  of  such  value^  afkr  payment  of  the  iiiipend(2)i  provided  wehiH^ 
so  deducted,  does  not  exceed  one-fourth  part  of  the  stipend, 
f,  By  sect  93.,  where  an  incumbent,  who  does  not  reside  for  four  mootba 
each  year,  shall  require  the  curate  to  reside  in  the  houce  of  ritidiDO^  di 
bishop  may  assign  to  him  the  house,  garden^  offices,  stables,  md  iffi^ 
nances,  without  payment  of  rent,  and  also  any  glebe  land  idjaflcal  li 
the  house,  not  exceeding  four  acres,  at  a  rent  to  be  fixed  by  tlie  as^ 
deacon  or  rural  dean,  and  one  neighbouring  iocumbent,  and  appfovad  N 
tite  bishop,  during  the  curate's  sexvicc  on  the  ineumbeDt't  noiH«>* 
dence.  If  possession  of  the  premises  so  assigned  be  not  g^rtn  vgi  It  lit 
curate^  the  bishop  may  sequester  t!ie  benefice  until  it  ahill  be  gjmk 
and  may  direct  the  appltcation  of  the  profits  of  the  seqttestntkMi^  is  li 
cases  of  sequestration  for  n  on -residence,  or  may  remit  the 
part  tlicreof. 

By  sect  94,,  where  the  bishop  directs  the  curata  to 
house  of  residence,  in  addition  to  a  stipend  of  not  less  than  ^ 
value,  such  curate,  during  the  time  of  his  serving  such  cure^  wfl  It 
liable  to  the  same  taxe^,  parochial  rates,  and  assessments,  tii  naptttdtmA 
house,  8cc.,  as  if  he  had  been  incumbent.  In  every  other  east  id  vliA 
the  curate  shall  so  reside^  the  bishop  may  order  the  ioeonibciit  to  fif 
the  curate  any  sums  which  he  may  have  been  required  to  pay,  lad  iM 
have  paid,  within  one  year,  ending  at  Michaelmas  next 


(1)  Cripps    on    the   Church    and    the 
Oergy,  173. 

(2)  JJUr  payment  of  ike  ttipemd  :-^li 
wtmo9  tliat  where  the  vtip^id  and  repain 


together  exceed  flie 
ccsamaj  be  deducted 
do  not 
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ttHY  «tich  taies,  Stc^  which   shall  have  become  due  after  Ihe  Smi-wdurt 

\g  of  tht  act,  payment  to  be  enforced  by  monition  and  sequestration,  „,«dir  Stat. 

power  of  the  bishop  to  order  re-payment  of  taxes^  &e,  does  not  i  &  2  Vict,     m 

to  tax€fl  or  rate*  on  land ;  nor  to  any  taxes,  &c,  for  more  than  ^^^^* ^ 

ar,  ending  at  Michaelmas  preceding  the  order. 


By  aect.  96  &  96.f  on  a  benefice  becoming  vacant,  the  curate  is  to  quit  -*^  95.  k  96.  ■ 
kii  cumcy  and  the  house  of  residence,  on  receiving  six  weeks*  notice,  iQ^^^yj^*  ^^ 
given  within  iix  months  of  the  new  incumbent's  admission,  collation,  in- 
Station,  or  licence.  Every  incumbent,  resident  or  non-resident,  having 
ttained  permission^  under  the  hand  of  Ihe  bishop,  may  require  a  curate 
tn  quit  his  curacy  and  the  house  of  residence,  &c*,  upon  six  months'  notice 
lkm»f ;  and  in  the  case  of  the  house  of  residence,  dc,  the  bishop  may 
iImm  gire  notice,  (1)  In  the  event  of  the  bishop  refusing  such  permission 
k  fp^we  Qoiice  to  quit  the  curacy,  and  tlie  incumbent  being  resident,  or 


H  (1)  A  ctM  of  difficulty  nuy  arise  upon 
^■HlOVlRMCioii  of  ihcR  two  tectiont.  A 
WMMWidOTt  ioevmliffiit  desiniig  to  rcude, 
«  «lnt  borne  of  rcsid^nicet  with  a  portloa  of 
firfiih  h  MHgned  to  the  curate  under  lecL 
fLtttgf  Vpp\j  to  ^c  bishop  for  permission 
ftni|arv  toe  evrale  to  quit  the  curacy  un> 
kumtL  95>,ftDd  the  bou^^c  aod  gUbe  u»d«r 
ttsL  9$.  1  the  tiisbop  refmes  pennitsioti  in 
Ma«i  £  tl>e  archbishop,  on  ■ppeul  under 
mL  96- •  grasts  penntssioii  to  giro  notice 
ISfBCt  the  curacy  (the  only  permlidon  he 
in  fiaat).  How  ii  the  incumbent  to  ob* 
liia  pmmatm  of  the  house  and  glebe  ?  It 
■  tniCi  that  it  is  not  likely  that  a  bishop 
vnU  vithbold  pcrmi»ion  in  such  a  case, 
•  fvfiae  litiDself  to  giire  the  six  months' 
wm ;  but  if  be  does,  there  appean  to  be 
■s  saamary  means  of  obtaining  poaaciaion 
(rf  tilt  bouie   and  glebe.     Rogers*  Eccles. 

M  (I)  fom  o/metici  hf  a  new  inamluni  to 
H  s  m^  to  ^mt  cttme^t  or  to  yire  i^  pottea- 
m       fi^  9f  komae  of  ftmdmea^ 

I,  A,   !!.«  elei^  having  been  duly  ad- 

•Olad  to  the  rectory  of ^1  in  the  county 

flf  ^-^  asd  diocese  of  ,  do  hereby,  in 

!  «f  fbe  power  and  authority  for 
■ted  in  me  by  virtue  of  the 
of  ipviiaiiiciit  patted  in  the  iirst  and 
mpiA  yean  of  ber  present  Majesty's  reign, 
-  iaiitukd  ••  An  Act  to  abridge  the  holding 
h  rfhiiiaiai*  b  plurality,  and  to  make  better 
^H  |H>faiuto  Ibr  the  residence  of  the  clergy," 
^B  Afi  fkotke  lo  and  require  yoUp  C  D, 
^B  iM,  to  <)utt  and  give  up  tbe  curacy  of 
^V  -■ —  afcfaaiid  ^iki  foJhtcim^  to  be  added 
oAflv  JtffhraMe  — ^  and  to  deliver  up  posses- 

■aa  of  the  rectory  house  of aforesaid, 

MSoOt  stables,  gardens,  and  appur- 

Chcreto  belonging,  and  (if  any) 

I  of  the  glebe  land  as  has  been  a&* 

you]   at  the   expiration   of   »z 

i  httim  the  giving  of  this  notice  to  you, 

t  my  baud  this  -^—  day  of  , 


I  ^  meiitt  %  an  imeumbenU  with 


<VH»enf  of  the  hishopt  to  a  curate  to  quit  CU" 
raejf^  or  to  ffii*e  up  houue  of  reeideHct, 

It  A,    B.,  clerk,  rector  of ,  in  tl*c 

county   of      -^    ,  and   diocese    of  ,    in 

pursuance  of  the  power  and  authority  for 
this  purpose  vested  in  me  by  virtue  of  the 
act  of  parliament  passed  in  the  fir$t  and 
second  years  of  her  present  Majesty's  ruign, 
intituled  "  An  Act  to  abridge  the  holding 
of  benefices  in  plurality,  and  to  make  iMrttur 
provision  for  the  residence  of  the  clergy-/' 
do  hereby,  with  the  pirrmission  of  the  right 

reverend ,  lord  bishop  of  the  diocese 

of *  aforesaid,  signified  by  writing  un- 
der tiis  lordship's  hand,  give  notice  to,  and 
require  you,  C,  D,,  clerk,  my  licensed  cu- 
rate of aforesaid,  to  q uit  and  give  up  the 

said  curacy  of [the  fdhwing  to  he  added 

where  ajiplicabte  —  and  the  rectory  house  of 
. »  aforesaid,  and  the  offices,  stables  gar- 
dens, and  appurtenances  thereto  belnnging, 
and  (if  any)  such  part  of  tbe  glebe  land  as 
has  been  as^iigned  to  you]  at  the  eipiratlon 
of  six  calendar  months  from  the  giving  of 
this  notice  to  you.  * 

Witness  my  hand,  this  ^—  day  of , 

18 — 

i^ona  af  Jaskop't  permiuion  to  an  inettmm 
bent  to  gitf*  hii  curate  notice  to  quit  ctarac^t  or 
ffipe  mp  poueetion  of  koute  of  rtiidence, 

(Applicable  to  notice  No.  2.  only.) 
I  — — ,  lord  bishop  of  ,  do  hereby, 

on  the  application  of  A.  B.,  clerk,  rector 

of ,  in  the  county  of  . ^,  and   my 

dioceAc  of  — — ,  signify  my  permission  for 
luto  to  require  and  direct  C.  D.,  clerk,  his 

licensed  curate  at aforesaid,  lo  quit 

and  give  up  the  said  curacy  [the  following  to 
bo  odtkd  tokere  ttppiicable  —  and  to  dcliref 
up  possamon  of  the  rectory  house  of  - 
aforesaid,  and  the  offices,  ouUiouscs,  gardens, 
and  appurtenances  thereto  belonging,  and  (if 
any)  such  part  of  the  glebe  land  as  has  been 
aasigned  to  the  said  C.  D.  as  such  curate] 
upon  six  calendar  months*  notice  thereof 
being  given  to  such  curate. 


w  

•  Tins  notice  mtut  be  dated  on  ■  day  subseqtwnt  to  the  d«te  ot  the  biihop's  perniusioa. 
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e.49.  s.  Jl. 
*thc  extent  and 
iTii'«ninf«  «f 
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wishing  lo  rcaidei  there  is'an  appeal  to  the  arcbbUhop.     But  theft 
appeal  in  the  event  of  tlic  bishop  refusing  permiiision  to  give  nalioe  to  4 
tli€  house.     If  the  euratef  having  duly  received  notice,  ^hall  rcfitMlOf 
up  such  premises,  or  any  of  them,  he  is  to  forfeit  40*.  for  utetf  i 
wrongful  pos3ei>sion  after  service  of  the  notice. 

By  sect,  97.  no  curate  shall  quit  his  curacy  until  after  iJiree  i 
notice  given  to  the  incumbent  atid  the  bishop,  unless  witli  tile 
consent  of  the  bishop^  on  pain  of  paying  to  the  incumbent  &  luia  Kd 
exceeding  the  amount  of  the  stipend  for  six  monthi?,  to  be  sf^d&id  by 
the  bbhop.  ThU  sum  may  be  retained  out  of  the  stipend  if  ftiij  put 
thereof  remains  unpaid ;  or  if  it  cannot  be  so  retained,  may  be  recovered! 
action  of  debt* 


4.  Provisions  for  Citrates  under  the  Acts  for  evildisq 
ENDOWING  Churches. (I) 

By  Stat.  1  &2  Vict.  c.  107.  9.1S.,  in  all  district  churches  and 
chapelrieH  the  licence  of  the  stipendiary  curate  appointcnl  to  scnrc 
chapel  of  such  chapelry  will  not  be  rendered  void  by  the  avoidance  uftk 
church  of  the  parish  or  dis^triet  parish  in  which  such  chapel  b  itlMC^ 
unless  the  same  be  revoked  by  the  bishop  of  the  diocese  under  hit  W 
and  seal ;  but  such  licence  will  continue  in  force,  unless  otherwise  dirertd 
by  the  bishop*  notwithstanding  the  avoidance  of  the  church  of  tlic  piiiiK 
or  district  parish, 

fiy  9tat  8  &  9  Vict,  c.  70.  s^IR,  the  licence  of  the  minister  appoimed  ti 
serve  a  new  church  (without  a  district),  already  or  to  be  hercaftir  hwk, 
wholly  or  in  part,  by  means  of  any  monies  at  the  disposal  of  the  Chord 
Building  Comniisjsioners,  under  the  provisions  of  the  Church  Building  AfO 
or  any  of  them,  will  not  be  rendered  void  by  reason  of  the  avoidaoee  of  lAt 
parish  church  of  the  parish  in  which  such  new  church  is  »itual«»  idhv 
such  licence  be  revoked  by  the  archbishop  or  bishop  who  may  hite 
the  same*  or  by  the  successor  of  such  archbishop  or  bishop. 

SUL  2  iSf  3  Vict  c,  49*  s*  IL,  after  reciting  it  was  by  sUL  I  It  2 
c.  107.  9.13.  enacted,  that  in  all  district  churches  and  district  ehapelnCf 
license    of  the    stipendiary  curate    iippointed  to  serve  the  cbapd  of 
chopelry  shall  not  be  rendered  void  by  the  avoidance  of  the  church  of  di 


Gtreu  under  my  hfttid,  thi«  ^^—  day  of 

Note, —  llie  notice  No.  1.  applies  only  to 
an  inctiinbent  ne«dy  admitted  to  a  benc^ 
ficf,  and  must  be  given  within  six  months 
after  such  admi^ion. 

Tbe  notice  No.  3.  appUeii  to  every  other 
caae  of  an  Incumbent  ri'f|uiring  his  eurate 
to  quit  the  curaey.  The  consent  of  the 
btahop  im  required  only  in  the  fntter  case 

The  1 1  2th  jiectton  corttaini  directioina  as 
to  the  mode  in  wJiich  the  notice  is  to  be 
served;  and  it  directs  that  **  it  sha!l  be 
served  personally  upon  the  spiritual  person 
therein  named,  or  to  whom  it  »hal]  be  di- 
reeted,  by  showing  tbe  original  to  bin>,  and 
leaving  with  him  a  true  copy  thereof,  or,  in 
ct*e  such  spiritual  person  cannot  be  ibundi 


by  leavtng  a  troe  copy  tbcregf  at  \m  mmd  tf 
but  known  place  of  rcsidecicv^  aai  kj  ^^ 
ing  another  copy  f  hereof  tipoo  Ifee  d^ 
door  of  the  parish  in  whieb  mmH  i^^ 
residence  aball  be  sttuate.*  TV  w^ 
must  immediately  after  the  Kfviee  ti^ 
be  returned  into  the  Cunsisftonal  CMa>  f* 
the  Court  of  Pecu1isn^  bi  tW  €tmdm 
arebbtibop's  or  bishop**  perafat^  ^ 
sect.  103).  and  be  there  Aled,  tofd^**^ 
an  affidavit  of  the  time  and  ttm» 
the  same  shall  have  been  wrPtdL 

Tbe  foregoing  forma  hatv  htm  i 
from  Mr.  Hodgionii   laaCnNlkM  !»  ^ 
Clergy,  pp.  IS.  19ft  sa 

(1)  Suta.  58  GeoiS.  e  «&•  J»tel 
e.  134,,  aad  1  ft  2  Vict.  e.  1D7.  ^t^ 
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irith  or  district  parish  in  which  such  chapel  is  situate,  unless  the  same 
lall  be  revoked  by  the  bishop  of  the  diocese  under  his  hand  and  seal, 
id  that  doubts  existed  as  to  the  extent  and  meaning  of  such  provision, 
Biets,  that  the  same  shall  apply  to  the  licence  of  the  stipendiary  curate  of 
district  chapelry,  and  to  the  licence  of  the  stipendiary  curate  of  a  district 
iirish  church. 

Under  stat  58  Geo.  3.  c45.  s.63.,  and  stat  59  Geo.  3.  c.  134.  s.  26.,  the 
3karch  Building  Commissioners  may  assign  stipends  out  of  the  pew  rents. 

Under  stat.  58  Geo.  3.  c.45.  s.64'.  the  Church  Building  Commissioners 
nn  assign  out  of  the  pew  rents  a  proper  stipend  to  the  spiritual  person  serv- 
ing any  church  or  chapel,  with  consent  of  the  bishop  of  the  diocese,  regard 
being  had  to  the  extent  and  population  of  the  district  assigned  to  the\;hurch 
or  chapel,  and  the  sum  which  may  probably  be  necessary  to  enable  such  spi- 
Titaal  person  to  procure  a  residence  in  the  district,  and  to  all  other  circum- 
ittnces ;  and  the  commissioners  may  also  assign  salaries  to  the  clerks  of  such 
chnrches  or  chapels ;  and  if  the  commissioners  and  bishops  do  not  agree 
IS  to  the  amount  of  the  stipend,  it  is  to  be  settled  by  the  archbishop  of  the 
province. 

By  stat  58  Geo.  3.  c  45.  s.  72.  every  deed,  grant,  or  endowment  for 
Menring  a  provision  or  salary  to  the  spiritual  person  serving  any  church  or 
ebpel  under  the  act,  is  to  be  enrolled  in  the  Court  of  Chancery,  and 
registered  in  the  registry  of  the  diocese. 

By  stat  59  Geo.  3.  c.l34.  s.28.  every  assignment  of  any  stipend  to  any 
ainister  or  clerk  under  the  provisions  of  stat  58  Geo.  3.  c45.  and  that  act, 
ii  to  be  registered  in  the  registry  of  the  diocese  to  which  the  parish  belongs. 

By  stat  5  Geo.  4.  c  103.  s.  18.  all  the  powers,  authorities,  provisions, 
regnUtions,  clauses,  penalties,  and  forfeitures  in  the  Church  Building  Acts,  or 
toy  or  either  of  them  contained,  for  the  securing,  recovering,  and  paying 
llw  iilaries  of  spiritual  persons,  and  for  the  recovery  of  pew  rents,  and  all 
Rgnbtions  as  to  the  number  or  proportions  of  free  seats  in  churches  or 
^ipeb  built  or  purchased  wholly  or  in  part  with  money  advanced  by  the 
Chnrch  Building  Commissioners  under  the  provisions  of  such  acts,  is  to 
atend  and  be  in  full  force,  and  be  applied  in  all  cases  of  any  such  churches 
or  chapels  being  built  or  purchased  by  subscription  or  by  rates,  under  the 
piofiiions  of  that  act,  as  fully  and  effectually,  to  all  intents  and  purposes, 
M  if  the  same  and  each  and  every  of  them  were  severally  and  separately 
re-enacted  and  repeated  in  that  act 

Stat  3  &  4  Vict  c.  60.  s.  5.,  after  reciting  it  was  expedient  that  the 
Church  Building  Commissioners  should  have  the  power,  with  the  consent  of 
the  bishop  of  the  diocese,  to  augment,  out  of  the  surplus  pew  rents  of  a 
chvrch  or  chapel,  the  stipend  of  the  incumbent  or  minister  thereof  (in 
i%q»ect  to  which  church  or  chapel  the  commissioners  have  made,  or  here- 
Mer  may  make,  an  order  for  the  reservation  of  the  pew  rents  thereof,  and 
Ui  Miignment  thereout  of  an  annual  stipend  to  such  incumbent  or  minister, 
lader  stat  58  Geo.  3.  c.  45.),  enacts,  that  the  commissioners  can  direct,  under 
keir  common  seal,  with  the  consent  of  the  bishop  of  the  diocese  under  his 
Had  and  seal,  a  further  assignment  to  the  incumbent  or  miubter  of  any 
ikireh  or  chapel,  for  his  use  and  benefit,  of  a  part  or  of  the  whole  of  the 
uplns  pew  rents  thereof,  already  accrued  or  hereafter  to  accrue,  in  respect 
9  which  church  or  chapel  the  commissioners  may  have  made^  or  hereafter 
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thereout  to  such  incumbent  or  minister ;  and  every  »iicb  IVirtlMr 
ment  shalL  be  registered  m  the  registry  of  the  dioceae :  provided,  that  t 
power  shall  not  be  exercised  in  any  case  where  such  eurpltu  peir 
have  been  invested  in  government  securities  in  the  namei  of 
to  be  appointed  by  the  bishop  of  the  diocese,  and  suffered  la  i 
for  the  purpose  of  forming  a  fund  for  the  building  or  purchasiitg  AhottMof 
residence,  with  the  consent  of  the  bishop  of  the  diocese,  for  the  tpiiiliif 
person  serving  such  church  or  chapel,  or  where  such  surplus  f>ew  rtxtU  litve 
been  charged  or  chargeable  by  the  commissioners  with  the  payment  of  mi 
sum  or  sums  of  money  borrowed  or  advanced  by  way  of  loao  ml  iotercHv  or 
by  way  of  annuitv,  or  otherwise^  for  or  towards  the  buildiiig  loj  ml 
churcli  or  chapel,  or  for  the  purchasing  any  site  or  sites  for  the  fun^  aai 
defraying  all  expenses  relative  thereto>  and  in  keeping  such  chofC^  or 
chapel  in  repair, 

5.   LiCBKCE   FOR  PERPETUAL  AK1>  aTlPENDIARY   CcrRATCS,(l) 

A  curate,  whether  he  be  perpetual  or  stipendiary,  cannot  p^lbfiii  I 
duties  of  his  office  until  he  has  acquired  from  the  bishop  of  the  diooesei 
licence  to  officiate. 

By  canon  48,  **  No  curate  or  minister  shall  be  permitted  to  serve  in  »f 
place  without  examination  and  admission  of  the  bishop  of  the  diocrxy  of 
ordinary  of  the  place  having  episcopal  jurisdiction,  in  writing,  under  \k 
hand  and  seal,  having  respect  to  the  greatness  of  the  cure  and  aectMs 
of  the  party/'  And  the  canon  is  headed,  **  None  to  be  cumta  bulatkW 
by  the  bishop  J*  (2) 

In  Gates  v.  Chambers  (S)  Sir  John  Nicholl  stated,  **  Now  the  object  oldi 
canon  seems  at  least  to  be,  that  curates  who  are  engaged  to  take  cbuftff 
parishes,  cither  altogether  or  in  part,  for  a  continued  time,  shall  be  *  ex- 
amined and  admitted'  by  the  diocesan.  .  .  * 

''It  may  be  very  proper  that  citrates^  within  the  meaning  of  the  cumfM 
already  explained  ^ —  and  in  which  light  the  Court,  as  at  present  advkAi 
disposed  to  regard  it — should  be  'examined  and  admitted*  by  the  iHflUMii 
in  order  to  prevent  persons,  not  duly  qualiSed,  from  being  iotrodiiecd  iito 
parishes  in  that  character.  But  the  defendant  in  the  instance  in  qneatkii,  k 
should  HOW  seetrtf  did  not  attend  at  ByHeld  in  that  character }  dot  wis  hi 
acting  us  curate  within  the  meaning  of  the  canon  so  understood  —  he  Oilf 
came  to  officiate /ew  the  rector  on  a  particular  occasion.  Tkai 
assistance  so  given  is  punishable  as  an  ecclesiastical  offence«  merely  1 
the  minister,  so  assistant,  has  not  been  licensed  as  curate  hj  the  biiiMp  df 
the  diocese^  is  more  than,  without  further  consideration  and  oilier  mA^ 
rities  being  adduced,  I  am  prepared  to  lay  down  as  the  rule  of  taw : 


(1)  rye  po#f,  tit.   pKiviLXota  AND  Ea- 

fTJLAlHTV    Of    THS   ClE&OY. 

(2)  TbU,  in  Ibc  L»tin,  is  «  Mint'gtri,  ntn 
<jr  €pi»cefH  vd  ordmarii  appntbatione^  pro 
curatis  non  adnoittendi/"  And  the  canon 
itielf  is,  **  S'ttHi  eurato,  aut  mini&trOf  per* 
mUtituft   Mtlibi  cune  uumarum  ioscrfirc, 


iii#t  pnus  per  I 
odmrnnM/meriK" 

It  secmi  that  tb* 
original} J  written  io  J 
iranslBtion    is,   in 
When  appartni  i 
should  be  node  to  tbc^oriAMii  i«ili 

(3)  2  Ad.  It9. 
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ritwimkl  be  lugUy  loconyenient  to  the  clergy,  and  might  not  unfrequently  Lickxci  pok 
wman  purithionen  to  be  deprived  altogether  of  the  church  service.  ™E"D"iAaY  "" 

^Tbia  interpratation  of  the  forty-eighth  canon  is  confirmed,  in  my  judgment,  Curatks. 
y  the  fiftieth  and  fifty-second  canons^  which  are  in  pari  nuUeria.    By  the 
Sot  of  tkete^  the  fiftieth  canon, '  neither  the  minister,  churchwardens,  nor 
iqf  otter  officer  of  the  church,  shall  sufier  any  man  to  preach  within  their 
ehucfaes  and  ch^>els  but  such  as,  by  showing  their  <  licence  to  preachy*  shall 

unto  them  to  be  sufiliciently  authorised  thereunto.'    Now  the  fifty- 
i  plainly  implies  that  Uiis  *  licence  to  preachy*  at  least,  was  not 

i  to  be  had  of  the  local  ordinary ;  for  the  entry  directed  to  be  made, 
bj  that  canooi  for  the  purpose  of  conveying  information  to  the  local  ordi- 
Wf  in  the  case  of  a  stranger  preaching  in  his  diocese,  is,  among  .other 
tU^gi^  to  set  forth  the  name  of  the  bishop  by  whom  his  <  licence  to  preach ' 
m  gnmted.  It  appears,  indeed,  from  the  forty-ninth  canon,  that  the 
*iieeM»  to  preach^  referred  to  in  these,  the  fiftieth  and  fifty-second  canons, 
m  quite  a  distinct  thing  from  the  ^  licence  to  a  cure^  which  is  the  subject 
of  die  forty-eighth  canon— being  (the  first)  a  licence  to  ^preach'  specially, 
lilkNit  which  ministers  were  forbidden,  by  the  forty-ninth  ^canon,  <  to  ex- 
ftetdt'  as  it  is  termed  (i.  e.  to  preach)^  *  in  their  own  cure,  or  elsewhere,' 
•riodo  any  more  than  *read  plainly  and  aptly,  without  glossing  or  adding, 
Ik  homilies  (then)  already  set  forth,  or  in  future  to  be  publishcKl,  by  lawful 
tttlMrity,  for  the  confirmation  of  the  true  faith,  and  for  the  edification 
Ml  iastniction  of  the  people.'    It  b  well  known  that  such  (separate)  li- 

to  preach  were  in  use  both  before,  and  for  some  time  after,  the 
I :  but,  for  the  last  century  or  two,  in  consequence  of  the  clergy 
better  educated,  or  for  some  other  reason,  they  have  fallen  into 
ff  and  are  now  included  either  in  Metters  of  orders,'  or  in  the 
'BecMei  of  ministers  to  particular  cures.'" 

To  aequire  the  licence  the  curate  must  send  to  the  bishop  his  nomina-  Nomination  to 
INB  to  the  earacy  on  a  S(U.  stamp,  duly  executed  by  the  patron.  ^^  ^^**^y  V' 

a         .1  ,*  n        t  n       '  ^,  ,  be  sent  to  the 

oeeondly ;  the  letters  of  orders  of  priest  or  deacon,  because  the  curate  bishop. 
■Bit  be  in  holy  orders  of  deacon  at  least,  if  he  be  licensed  to  be  an  as- 
riMait  eorate;  and  of  priest  if  he  be  licensed  to  a  perpetual  curacy.  (1) 

Aid  diia  must  appear  to  the  ordinary,  either  of  his  own  knowledge,  or 
IrhirfU  testimony. 

Thus,  by  a  constitution  of  Archbishop  Reynold,  no  person  shall  be  Proof  of  ordi* 
lUtted  to  officiate,  until  proof  shaU  first  be  made  of  his  lawful  ordi-  °''''^"* 

"*«■-(«) 

And  bj  a  constitution  of  Archbishop  Arundel,  no  curate  shall  be  ad-  I^etten  of 
■itted  to  officiate  in  any  diocese,  wherein  he  was  not  bom  or  ordained,  ^'^"^^ 
I  be  bring  with  him  his  letters  of  orders.  (3) 

testimonial  must  be  signed  by  three  clergymen :  thus,  by  a  con-  Letters  testi* 
of  Archbishop  Reynold,  no  person  shall  be  admitted  to  officiate,  J^^^nld  b""thi^ 
^'  shall  first  be  made  of  his  good  life  and  learning  (4) ;  and  by  a  clergymen. 


(ft)  Am.  19  &  14  Ctf.  8.  c.  4  1.14.  To  the  Right  Rererend  — ,  lord  bishop 

(l)  Ljadwoo^  FkoT.  Const  Ang.  47.  of . 

'$)  Aid.  48.  ,  We,  whose  names  arc  hereunder  vritten, 

4i  Ikid  47.  testify  and  make  known  that  A.  B^  derk, 

nui  or  ni  Limu  TmucoKiAU  bachelor  of  arts  [or  other  degree]f  of 

*  "                   'ml  to  be  aigmed  hjf  three  coUege,  in  the  uniTcrsitj  of        » nominat- 

In  VmfiBtmimgform  .*—  ed  to  senre  the  cure  of  — *,  m  the  county 
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coniKltttion  of  Archbishop  Arundel,  no  curate  ehBll  be  ftdmillad  t4 1| 

in  any  diocese,  wherein  he  was  not  born  or  ordained,  uolfiii  lie  I 
him  letters  commendatory  of  his  diocesan,  and  also  of  otb«r 
whose  dioceses  he  has  conlinued  for  any  considerable  lime ; 
shall  be  cautious,  and  express  with  regard  to  his  moraU  and 
and  whether  he  be  defamed  for  any  new  opinions  contrary  to  the  ( 
faith  or  good  manners.  ( J )  ^ 

By  canon  48*,  if  curates  and  ministers  remove  from  one  dioi 
another,  they  are  not  to  be  admitted  to  serve^  without  testtmooy  to  1 
of  the  bishop  of  the  diocese,  or  ordinary  of  the  place  having  ed 
jurisdiction^  from  whence  they  came,  of  their  honesty,  ability,  mi 
formity  to  the  ecclesiastical  laws  of  the  Church  of  England*  ) 
agreeable  to  the  rule  of  the  ancient  canon  law,  which  reqtiirtc,  i 
clergyman  shall  be  received  in  another  diocese,  without  letten  Ci 
datory  from  the  bishop  of  the  diocese  from  whence  he  removed.  (S)| 

Mr.  Hodgson  in  his  Instruction  to  Stipendiary  Curatea  (S)  stal( 
is  ejcpected  that  a  curate  shall  remain  in  the  diocese  of  the  bidiop  hf 
he  was  ordained,  for  two  years  at  the  least :  if  he  should  desire  to  1 
into  another  diocese  before  the  expiration  of  such  term,  it  is  proper  t 
should  apply  to  the  bishop  of  that  diocese,  and  also  to  the  bishop  ^ 
daincd  him,  for  their  sanction,  stating  the  special  circuimtaiiOiil 
induce  him  to  apply/*  I 

In  Rex  V.  Dublin  (Archbishop  of)  (4)  the  curacy  of  the  pq 
St.  James  having  become  vacant,  the  vicar  (in  whom  the  right  ol 
nation  was  vested)  nominated  a  layman,  who  presented  biiaadf  I 
Archbishop  of  Dublin,  for  the  purpose  of  being  examined  fwefi 
ordination.  The  archbishop  having  refused  to  examine  htm,  it  Hi 
that  his  refusal  was  discretionary^  and  that  he  was  not  boniid  li| 
any  reason  for  his  refuaalf  and  that  the  Court  would  not  in  iodl 
grant  a  mandamus  to  the  archbishop,  requiring  him  to  proceed  1 
examination. 

Before  the  licence  is  granted,  the  curate  is  — 

To  subscribe  the  thirty-nine  articles  (5): 
36th  canon  concerning  the  king's  supremacy, 
and  the  thirty-nine  articles  (6),  in  the  presence  ^ 


of -,  hath  h«n  personally  Itaown  to  lis 

for  the  space  of  [if  the  cterk  norDinited 
&halL  have  been  ordained  a  less  time  than 
three  jvmn,  the  lirfttitTiofiial  maj  be  from 
the  time  of  ordtnAtion]  Ibrce  yesnt  last  past  ^ 
that  we  Itavc  had  opportunities  of  obwrviog 
his  conduct;  that  during  the  whole  of  that 
time  wc  verily  believe  tliat  he  lived piotisly, 
•otwrif ,  and  honestly  ;  nor  have  wc  at  loy 
time  heard  any  thing  to  the  cocitTmry  there> 
of;  tior  hath  he  at  any  tinie,  is  far  as  we 
kuow  or  believe,  held,  written*  or  taught 
any  thing  coo trary  to  the  doctrine  or  disci* 
pline  of  the  united  Church  of  Engknd  aod 
Ireland ;  and  moreover,  we  believe  him  in 
our  eoiueiimeei  to  be.  as  to  his  mor«J  oim- 
doet,  a  person  worthy  to  be  licensed  to  the 
aaid  curacy. 

la  witnesi  whereof  we  have  hereunto 


J 

):  and  the  three  artkki 
cy,  the  Book  of  ComaM 
ence  of  the  bishop  of  tbmi 

und%  this day  an 

of  our  Lord  aae  limm 

and ,  } 

C  D,  rvetflr  irf— 4 


set  our  hand% 
the  year 
hundred 

C  D,  net_ 

£.  F.  vicnaf— ^1 

To  be  countenigiicd.  if  all  ef  ^ 
the  subteriben  to  the  um'iwmu^ 
benefictnl  in  the  dioecM  «C  liw  t 
whom  it  is  addressed,  by  lbs  I 
the  dioccw  wherein  their  %ta^td 
spcctively  situate.  HodgMa%  W 
for  the  Clergy,  IT,  J 

(1)  Lyndwood.  Pror.  ComL  i^ 
(8)  Gibson^s  Codex,  89S.  ^ 

(3)  R  12. 

(4)  i  Alcoek  &  "Sapitr,  94C 

(5)  Stat  ISElia.  c  1%§,X 
{6)  Cmm  37. 


Sftr  he  is  to  preach,  read*  lecture,  catechise,  or  administer  the  sacm- 
{—to  declare  his  conformity  to  the  liturgy  of  the  united  Church 
of  EDgUnd  &nd  Ireland  (1);  —  and  to  take  the  oathe  of  aliegtance  and 

Oo  fseeipl  of  the  nomiTiation^  letters  of  orders  of  priest  or  deacon,  and 
httrrs  te§tiiiionml  (S),  the  bkhop,  if  he  be  satisfied  with  them,  will  eitlier 
tpp^rot  the  clergyman  nominated  to  attend  him  to  be  licensed,  or  issue  a 
ftrmtaiion  to  some  neighbouritig  incumbent ;  after  which  the  licence  will 
be  tent  by  the  bishop  to  the  registry  office,  and  from  thence  it  will  be  for- 
nrdcd  to  the  churchwardens. 

A  stipendiary  curate  must^  within  three  months  after  he  is  licensed,  read 
b  the  church  the  declaration  appointed  by  stat.  1 3  &  It-  Car*  2.  c,  4?.,  and 
iIm  the  certificate  of  hi^  having  subscribed  it  before  the  bishop. 

A  perpetual  curate  must>  within  two  months,  in  the  church  or  chapel 
bekii^^  to  his  promotion,  read  the  morning  and  evening  prayers,  and 
Mire  hii  ftBsent  thereunto  (on  pain  of  deprivation  ipso  facto)*  He  must 
ibo  within  two  months,  or  at  the  time  when  he  reads  the  morning  and 
errntng  prayers  (on  pain  of  deprivation  ipsofacto)^  read  and  assent  to  the 
Ihiiij-mne  articles,  if  it  be  a  place  with  cure:  and  within  three  months 
iftpr  being  licensed  read  in  the  church  the  declaration  appointed  by  stat* 
tS&HCar.  2.  c,  ^^  and  abo  the  certificate  of  his  having  subscribed  it 
Wbrt  the  bbhop,  except  there  be  some  lawful  impediment  allowed  and 
if|Mt>Ted  of  by  the  ordinary, 

Brst&t  1  Geo.  1.  st.  ii*  c.  IS*  and  stat.  9  Geo,  2,  c.26*  he  must,  within 
vn  months  after  his  admission,  take  the  oaths  of  allegiance,  supremacy, 
iiKi  abjuration  in  one  of  the  courts  at  Westminster,  or  at  the  general  or 
quarter  sessions,  on  pain  of  lieing  incapacitated  to  hold  the  same,  &c. 

It  seems  that  a  curate  must  take  the  oath  of  canonical  obedience  (^X 
IF  itquiredy  either  upon  receiving  his  licence,  or  immediately  afterwards. 
%  a  constitution  of  Archbishop  Winchelsey  it  was  ordained,  that  if 
!eB  be  received  to  officiate  in  any  church,  it  ought  to  be  enjolited  in 
nf  their  obedience,  tliat  they  duly  attend  on  Sundays  and  holy  day  iS, 
aad  other  days,  when  divine  service  is  to  be  performed;  and  thereupon  we 
ffeeojoin,  that  oath  (5)  shall  be  administered  (6)  and  made  (7)  at  their 
ttbibiinn  ;  and  we  do  enjoin^  that  Ihey  shall  ali^o  make  oath  that  thry  will 
•at  tojure  the  rectors,  or  vicars,  and  governors  of  the  churches  (8)  or 
<fcipdi»  wherein  they  shall  officiate;  but  that  they  wilt  humbly  obey  them, 
9aA  gire  them  due  reverence."  (9) 


FZapBTUAI*  AV1> 

stirtifDiAmT 

CuHATJEt. 

Conformity  to 
liturgy. 

Oaths  of  allc- 
gknee  and 
siipromtcy. 

Transmission 
of  licence. 

Stat  1S&  14 
Car.  2.  c  4. 


Every  parson 
shan  read  the 
Comniiin 
Prayer,  and 
dcekre  his 
assent  thereto. 

Subwripllon 
ta  ihe  thirty- 
nine  arltcJev 

Deelamtion  of 
conlbrniity. 


Ottfaj  of  alle- 
giance, suprc-  , 
macy^  and  ah- 
juration. 

AFTfm  LiCEKCE 
OaTAIK&l>. 


S«<t.  IS  &  14  C«r.  %  c,  4. ;  slat  15 
c  (L  ;   ktAt*  1  OuK  3.  »e«i.  I,  c.  6. 
>«it  1  £lii.  e.  1. ;    sUt  1  Guf.  '^, 
*IM.  1  Oeu»  1*   tt.  iL  c*  13. 1    Stat, 
-      Z.  e.  3& 

Hj  7%t  ftOmim^  U  ihe  form,  of  oa£h  of 

I  I  X  B,  do  nrear  that  I  irill  pay  true 

■  ^>^  EBiwnie&t  obedience  to  the  Lord  Bishop 

■  ^'^^i  ifl  all  thiogt  lawful  and  honest. 

MY.    M"^  ^9^  tkere&pom  ivf  da  enfoiu  that  oath 
BIBF'A*  mimiuititT^f        But  lhi»i  not  of  ne* 


cesaity,  hut  only  if  the  rector  or  Ttcar  shall 
see  cau^e,  ai  if  the  curate  shall  show  tokens 
of  stubborn  ness  or  disobedience.  Lynd- 
wood,  Ptov.  Cofkst.  Aug.  70- 

(€)  Shalt  be  administerwi :^-By  such  rec- 
tor, vlcari  or  other  governor  of  the  chureb. 
Ibid. 

(7)  jifiJ  made.-  —  By  the  curate  at  hii 
entrance  or  odmUsion.     I  hid. 

(  8  )  GoptmoTM  of  the  ehurehtM  .'^—  That  isi 
such  as  are  neither  rectors  nor  vicars;  as 
deans,  provost^  masters,  wardens,  and  such 
like.     ibid. 

(9)  Jrul  j^tVe  them  due  rev«rcacc  .'-^In 
*  D 


rturrrUAJ:.  and 

VTIFEITDlAlkV 
ecu  AXES. 


And  by  another  constitution  of  the  same  archbUhc 
priests  (1),  who  shall  cetebmtc  the  dtvine  oflioesj  shall  not 
oblations,  portions,  obveniions,  perqi3iMte$(2),  trentaLsorany  part 
especially  oblalioti^  for  the  bodies  of  the  dead  when  brought  to  tbi 
to  be  buriedt  without  licence  of  the  rectors  or  vicars  of  the  chttrdu 
they  8hall  ofticmte ;  nor  in  any  manner  carry  them  away  to  the  pti^ 
the  rectors  or  vicari^  of  ihc  churches  aforesaid^  or  of  their  subilili 
they  incur  the  sentence  of  the  greater  excommunication  in  tin 
ordained.  And  the  said  priests,  on  the  Sunday  or  holyday  alter  liid 
flion  (3)»  shall  swear  before  the  rector*,  vicars,  or  their  deputies  (4^ 
the  solemnity  of  the  public  worship  (or  otherwise  before  the  ordii 
the  respective  places),  looking  upon  the  holy  books  there  lying  o] 
they  will  in  no  wise  do  any  damage  or  prejudice  to  the  churches  oi 
parochial  wherein  they  perform  divine  service,  or  to  the  rcctori  < 
thereof*  or  to  those  who  represent  them,  or  who  iiave  interest  the 
as  to  the  oblations,  portion!!^,  obventtons,  perquisiteiK.  treiitali»  4 
rights  whatsoever,  or  howsoever  called  ;  but  tliat  as  macb  as  id  thi 
they  will  secure  and  preserve  them  from  damage  in  all  and  iiii| 
premit^es.  And  the  said  priests  shall  also  specially  swear,  that  I 
by  no  means  raise,  sustain,  or  foment  hatred,  scandal,  qiiarreK  i 
tentions,  between  the  rector  and  parisliioners ;  but  that,  as  nudl  it 
licth,  they  will  promote  and  preserve  concord  between  tbem*  . 
taid  priests  shall  not  presume  to  celebrate  divine  service  in  sucli4 
or  chapels  until  they  shall  have  taken  the  oath  in  form  aforesaid;  | 
that  the  rectors,  or  vicars,  or  others  aforesaid,  shall  require  them 
sworn  :  and  if  they  shall  presume  to  celebrate  divine  service  in  the 
forbidden  to  them,  contrary  to  this  prohibition,  they  shall  then) 
irregularity,  besides  the  other  penalties  which  the  canonii  inBieli 
breakers  of  holy  constitutions.  And  if  the  aforesaid  curat<%  1 
sworn  as  aforesaid  before  a  competent  judge,  shall  be  conTicted  I 
proof  of  having  broken  their  oath,  they  shall  be  entirely  reoiofd 
perjured  persona  shall  be  interdicted  from  the  celebration  of  divin 
nntil  they  shall  be  canonieally  dispensed  withal.  And  the  said  n 
vicars,  or  their  doputies  ougltt  affably  to  receive  the  oathi  aforrsi 
keep  in  their  churches  a  wTitten  copy  of  the  premises  and 
ordained  in  that  behalf,  (G) 


thceo  mmon  in^tartccit  of  subflrdination  and 
respect,  and  al$o  in  pcrfprtnlng  tlie  usim) 
fwrvicci  in  the  public  wortiliip  cf  God. 
Lyndwood,  Prov,  Const.  Ang.  70,  7J. 

( 1 )  Stipendiniy  priati  :  —  TTiii  con*titu- 
tion  seema  to  have  bi^en  intended,  not 
with  reNpect  to  curtitCT  in  jrcnernl,  btit  onlj 
aneh  uf  them  rs  Imd  &i}nrtt&  appointed  by 
particular  founders  for  praying  for  the  souls 
of  thi'm  and  tlicir  frtend.%  or  posterity;  for 
^tich  were  the  M.i  pen  diary  priLx&ts,  who  ofli- 
ciated  in  ehnntries  founded  and  endowed 
for  Kuch  objects, 

(3)  PerquisiU* :  ^  Dentrrtat  pro  rt- 
qvettii :  or,  at  ic  ia  sfterwiirdv  eitpressed 
in  this   constitution,  dehorto*  ptrQuhitm  * 


I 


ibal    is,   pcne«   frtincii 
parted  ^uIr  in  tbe  oiliec*  i 

( 5 )  Ott  tftt  Sunday  or  i 
admiutm  .•  —  By  tl«  rcrtor,  m 
their  deputies  Lyndwood*  ^ 
Anjz.  110 

<4)  Skitft  sicmr  Ufan  Cic  fcH 
or  ihrir  drp*ttia ,'  ^  Bj  wliicll  di^ 
meant  parUh  pHe$t%  or  oHKn  ' 
their  niiMMicc^  they  lui««  dtymteit 
agents  or  proctoffc.     llmL  lit* 

(i>  Or  irAo  kttm  lalWvwf  t^m 
their  farmetSt  or  ptrJtoi  vfv  liii 
to  a  ccrtrkin  porrion  t*f  tbe  iilniiih 

(6)  Ljddvood,  Pror.  QgttA  k 


DBANS  AND  CHAFTEB&  408 


DEANS  AND  CHAPTERS.  (1) 

DlAVS  OKirXRALLY,  pp.  4(H — 408. 

(  kimdi  iff  deami  —  Tkt  iWe  of  dean,  i«  a  HiU  of  dignity  —  Originai  huHtuHon  of 
'«  — -  AyXkoftitg  and  jwritdietUm  of  rural  deanM  —  Snppre$tion  of  non^mh 
J  dtamn§9  ^-  QwaliJIfatioM  of  dtans  and  tanom  mukrital.  Sj^4ViU.  e.118. 

—  i>MM  n€ed  not  hold  prJbendt'-^AnantrHMUT  or  Deavs  umdu  ram  old  amd 
viw  FouvDATiONS  —  Poironage  in  whom  vetted  under  tiai.  3  jr  4  Viet,  c.  113.  — -  An' 
■Ml  imeeme  of  deamt  —  ProJiU  of  a  deanery  daring  tki  vaeatian,  —  Canont  4t  ^ 
4f, — Jjuidnn  of  rte  dmn  —  JPeanf  I9  jn'wcA  chirtiy  lAttr  rmdtfiec  ^JDmuu  I0  suir 
fit  dhqrttr. 

Chaptus,  pp.  408—419. 

Af^hirf—  Chapter  vaMovl  a  d^M—  iVe(tiid  d^ned^Bg  itat.  3^4  Hd.  e.  113.  «.  I« 
flV  iJW  iiM«6tr»  of  dkaptere,  except  the  dean,  in  every  cathedral  or  colkgiate  church, 
m  ho  otgtad  •noM*-  Number  rf  eonoM— Mods  bt  w»ch  thx  RiDUcnoM  avd 
niCA&Mt  or  Cavokmxs  u  to  takk  place  undxa  tlo/.  3^4  KmI.  c.  1 13.. —  Re$idtnce 

«tamem»  on  their  heneficea  formerly  rtgulated  by  the  canon  law,  but  it  now  governed 
iflofc  1^9  Vict.  e.  1 06.  —  TVnn  of'retidence  on  canonry  —  Amount  of  income  and 
ham  paid  —  Whether  the  income  of  a  canon  ae  now  paid  could  be  aatigned  at  a  valid 
aeeurity  —  Judgment  of  Chief  Juttice  Tindal  in  Doe  d.  Butcher  t.  Mntgrave  (  Chrh) 

—  HovoEAET  Canovrifs  —  Where  founded^  Not  accounted  at  caiheAat  preferment 
■     —  Uivoa   CAwmt  —  By  whom  appointed  -*  Number  of —  Their  ttiptnd — How 

tlfitttd  m  to  pluruUtiet  —  Exercite  iff  patronage  by  chaptert  in  favour  of  minor 


Of  Dean   axd  Chapter   as  onx  Body   aggregate   and   cor- 
foiATS,  pp.  420 — 424. 


uf  chapter  defined — How  incorporated  —  Their  dependence  on  the  bishop  —  Enact' 
mmtt  of  wtatutet  —  Chapter,  or  vititort  in  their  defkalt,  may  propote  akerationt  in  their 
m^utoa — Granta  made  to  Aem  —  Chaptert  have  no  capacity  to  take  or  purchatt  without 
ttf  ^0011  —  How  far  they  are  guardiant  of  the  spiritualitiet  —  Presentation  of  one  of 
Adr  own  body  to  a  benefice — Separate  patronage  of  members  of  the  chapter  vetted  in  the 
Uthtp  —  Exercise  of  patronage  of  chaptert  genmtty —  On  whom  it  may  be  conferred 
*  App»ropriation  of  residence  houses  not  wanted  —  Profits  of  suspended  canonriet  to  be 
paid  to^  aani  their  estatet  vested  in  the  ecctetiasticat  commissioners  —  Proviso  for  the 
^Mefkmd^^  Ecdetiatiieal  commitsionert  may,  in  certain  cotes,  contribute  to  fiibrie 
find. 

^iUT  OF   SUSPENDED   CaNONRIES    TO    THE   PROCEEDS   OF    WHICH,  THE 

E0CLESIA8TICAL  Commissioners  have  become  entitled,  up  to  June 

lai&47,p.424. 

Statement  of  the  Deaneries  and  Canonries  the  separate 

filTATSi  OF   WHICH,  AMD   NON-RESIDENTIARY    PrEBENDS,   DiOMITIES, 

An  Offices,   the  whole  Endowments  op  which  have,  upon 

^9Mim    EESPECTIVE    VACANCIES,     BECOME    VESTED    IN    THE    ECCLESI- 

WfiGAL  Commissioners,  up  to  June  la  1847,  pp.  424—426. 
Citr  OF  suppressed  sinecure  Rectories,  the  Estates  of  which 
Iawe  become  vested  in  the  Ecclesiastical  Commissioners,  up 
(^  Jdve  10.  1847,  p.  426. 

(1)  Vidi  at.  VuiTATioir. 


DlRcreiit  kitid^i 
of  dcaoE. 


A  deanerj  w 
ft  «ptrHual 
promotion. 


L  Deaxs  generally. 

Dr*  Burn  (I)  states,  that  there  are  four  sorts  of  deani  tnd  deaoeriff, 
recognised  by  our  law.     The  first  is  a  dean  who  haa^  a  chapter, 
of  prebendaries  or  canons,  as  a  council  assistant  to  the  bishop  in 
gpirStiial,    retating   to  religion^    and  in   matters  temporal^  relating  to  tikff 
temporalities  of  Iiis  bishopric :  for  seeing  that  it  was  impotsible  but  tfai 
sects,  Bchismsi  and  heresies  should  ari&e  iu  the  church,  it  was  In  Chriitili 
policy  thought  6t   and  necessary^   that  the  burden  of  the  whole  dufci 
and  the  government  thereof,  should  not  lie  upon  the  person  of  tl^  huAtif 
only ;  and  therefore  it  was  thought  necessary  that  every  bishop^  wttliifi  b 
diocese,  should  be  assisted  with  a  council,  to  consult  with  Uim  in  wmUm 
of  difficulty  concerning  religion^  and  deciding  of  the  controveraici 
and  also  for  the  better  ordering  and  disposing  of  the  things  of  the  chw 
and  to  give  their  assent  to  such  estates  as  the  bishop  should  make  of 
temporalities  of  his  bishopric ;  for  it  was  not  convenient  that  the 
power  and  charge  thereof  should  remain   in  any  one  sole  perMm. 
second  is  a  dean  who  has  no  chapter,  and  yet  he  is  preatentaliTet  aod  !■ 
cure  of  souls ;   he  has  a  peculiar^  and  a  court  wherein  he  holds 
astieal  jurisdiction  ;   but  he  is  not  subject  to  the  visitation  of  the  bisbop 
ordinary ;  such  is  the  dean  of  Battle,  in  Sussex,  which  deaoetT' 
ed  by  William  the  Conqueror  in  memory  of  bis  conquest;  and  tht 
there  has  cure  of  souls*  and  has  spiritual  jurisdiction  within  the  UbttSjl 
Battle.    The  third  dean  is  ecclesiastical  also,  but  the  deanery  is  not 
ative  but  donative,  nor  has  any  cure  of  bouIs;  but  he  b  only  by 
or  condition  ;  and  he  also  has  a  court  and  a  peculiar.  In  whieii  lit 
plea  and  jurisdiction  of  all  such  matters  and  things  as  are 
and  which  arise  within  his  peculiar,  which  oftentimes  exleodt 
parishes :  such  a  dean,  constituted  by  commission  from  the 
the  province,  is  the  dean  of  the  Arches,  and  the  dean  of  Booking,  in 
and  of  such  deaneries  there  are  many  more.     The  fourth  sort  of  dna  f^ 
who  is  usually  called  the  rural  dean,  having  no  absolute  judicial  povtfi 
himself,  but  he  is  to  order  the  ecclesiastical  afiairs  within  kia  d^ansffj 
precinct,  by  the  direction  of  the  bishop  or  of  the  archdeacon,  and  iii 
stitute  of  the  bishop  in  many  cases. 

A  deanery  is  a  promotion  merely  spiritual,  and  might  never  be 
regularly,  by  any  person  but  who  was  of  the  order  of  priesthood.    !!■• 
plain  from  the  ancient  name,  archipresbyter,  or  the  head  presbyter,  of 
college  of  presbyters  (who  being  ten  in  number  gave  oceasion  froai 
to  the  name,  decanus),  and  from  the  several  rules  of  the  canon  kv, 
pressly  retiuiring  that  none  be  constituted  archipresbyteri^  or  dtaak 
presbyters  only  :  KuUus  episcopus  in  ecclesia  sua  —  archipresbyUfiB 
decanum,  nisi  presbyteri  sint,  ordinare  prsesumat*     NaUnt  io 
terum,  null  us  in  decanum,  nisi  presbyter,  ordinetur  (2)  :   and  all 
Gloss.  (5)  qualifies  this,   saying,  sufficit,  si  talb  sit,  qiuJid  in 
promoveri  ad  istum  ordinem,  as  being  already  of  inferior  onkft;  fiii 


breH'l 


{l)E.U79, 


ri)  Diit.  60.  c,  1,2,  3. 


(3)  IM,  f. 


DEANS  AND  CHAPTERS.  40S 

leicr  nndentood  that  deaneries  might  be  held,  as  temporal  promotionsy  by  I^^^'s 
Kffe  laymen ;  which  is  a  notion  entertained  by  some,  against  all  law,  reason,  , ' 


sd  antiquity,  upon  an  irregular  instance  or  two  since  the  Reformation. 
The  title  of  dean  is  a  title  of  dignity,  which  belongs  to  this  station.  The  title  of 
I  haTing  administrationem  ecclesiasticam  cum  jurisdictione  vel  potestate  ofj^l^j*  ^*^ 
OBJunctay  aa  the  civilians  defined  a  dignity  in  Boughton  v.  Gousley{\)\ 
id  (which  is  a  much  better  foundation)  as  coming  within  all  the  three 
nfifieatioDS  of  a  dignity  laid  down  by  Lyndwood  (2):  Dignitas  cog- 
ONitar»  1^.  Ex  adminbtratione  rerum  ecclesiasticarum  cum  jurisdictione. 
\  Ex  nomine  et  prslatione  quam  habet  in  choro  et  capitulo.  3^.  £x  con* 
Mtadine  loci.  By  which  rule  no  stations  in  the  cathedral  church,  under 
IS  bisliop,  are  dignities,  strictly  speaking,  besides  the  dean  and  archdeacon 
nleiB  where  jurisdiction  is  annexed  to  any  of  the  rest ;  as  in  some  cases  it 
to  prebends,  &c.).  And  though  it  is  said  that  an  archdeacon  is  not  a 
Me  of  dignity,  this  is  so  far  from  being  true,  that  even  those  archdea- 
■lies  which  had  no  jurisdiction  were  declared  by  Lyndwood  to  be  dignities, 
mase  (though  without  jurisdiction,  which  is  the  main  foundation  of 
|iitj)b  yet  ratione  nominis,  sonant  in  dignitatem. 

The  institution  of  deaneries,  as  also  of  the  other  ecclesiastical  ofiices  of  Originftl  iiii' 
futy  and  power,  seems  to  bear  a  resemblance  and  relation  to  the  methods  >^^^  ^ 
id  fitfins  of  civil  government,  which  obtained  in  those  early  ages  of  the 
bnth  throughout  the  western  empire.  Accordingly,  as  in  this  kingdom 
V  the  better  preservation  of  the  peace,  and  more  easy  administration  of 
irtiee^  every  hundred  consisted  of  ten  districts  called  tithihgs,  every 
Ikiag  of  ten  friborgs  or  free  pledges,  and  every  free  (or  frank)  pledge  of 
■  faiDilies  (S);  and  in  every  such  tithing  there  was  a  constable  or  civil  dean 
Pfobted,  for  the  subordinate  administration  of  justice,  so  in  conformity 
\  Hds  secular  method,  the  spiritual  governors,  the  bishopn,  divided  each 
Mseinto  deaneries,  (decennaries,  or  tithings,)  each  of  which  was  the  dis- 
ilt  of  ten  parishes  or  churches ;  and  over  ever}'  such  district  they  ap- 
■ited  a  dean,  which  in  cities  or  large  towns  was  called  the  dean  of  the 
1^  or  town,  and  in  the  county  had  the  appellation  of  rural  dean.  (4) 
The  like  office  of  dean  began  very  early  in  the  greater  monasteries,  espe- 
hly  in  those  of  the  Benedictine  order,  where  the  whole  convent  was 
Uded  into  decuries,  in  which  the  dean,  or  tenth  person,  did  preside  over 
bother  nine;  took  an  account  of  all  their  manual  operations;  suffered 
•K  to  leave  their  stations,  or  to  omit  their  particular  duty  without  express 
M;  visited  their  celb  or  dormitories  every  night;  attended  them  at  tabic 
tkep  order  and  decorum  at  their  meals;  guided  their  conscience;  directed 
hir  studies;  and  observed  their  conversation ;  and  for  this  purpose  held 
l|Kot  chapters,  wherein  they  took  public  cognisance  of  all  irregular 
and  imposed  some  lesser  penances,  but  submitted  all  their  pro- 
\  to  the  abbot  or  prelate,  to  whom  they  were  accountable  for  their 
for  the  abuse  of  it.  And,  in  the  larger  houses,  where  the  numbers 
i  to  several  decuries,  the  senior  dean  had  a  special  pre-eminence, 
I  kad  ioioetimes  the  care  of  all  the  other  devolved  upon  him  alone.  (5) 

I)  Gpou  Elii.  663.  (4)  Ken.  Par.  Ant.  693,  634. 

K)  Vtm.  Coot  Aug.  118.  (5)  Ibid.  634,  635. 

I)  Wkk    Marewclbtr     mod    Stephens' 
,40,43,68,63,66. 
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And  the  office  of  dean  in  several  collegea  in  tEe  luitrefi 
have  arisen  from  the  same  foundation. 

The  institution  of  cathedral  deans  seems  evidently  to  be  owiaf  to  1^1 
practice.  When,  in  episcopal  «ees,  the  bishops  dispersed  Ihe  body  of  tkk 
clergy  by  affixing  them  to  parochial  cures,  they  reterved  m  oolhgt  «f 
priests  or  secular  canons  for  their  counsel  and  assistAnee*  and  for  the  eo«- 
stant  celebration  of  divine  offices  in  the  mother  or  cathedral  chureh^  «bst 
the  tenth  person  had  an  inspecting  and  presiding  power,  till  the  leiikf  or 
principal  dean  swallowed  up  the  office  of  all  the  inferior,  and,  in  tobifiiii* 
tion  to  tiie  bishop,  was  head  or  governor  of  the  whole  society.  Hb 
was  to  have  authority  over  all  the  canons,  presbyters,  and  viean;  nnS  H 
give  possession  to  them  when  instituted  by  the  bishop;  to  inspect  tMr  d^ 
charge  of  the  cure  of  souls  ;  to  convene  chapters  and  prei.ide  in  tlienit  llilt 
to  hear  and  determine  proper  causes ;  and  to  visit  alt  churches  ok«  v 
three  years,  within  the  limits  of  their  jurisdiction.  The  men  oflkti 
were  called  arch  i presbyters,  because  they  had  a  snperintendeoee  er  ^ 
macy  over  all  their  college  of  canonical  priests  ;  and  were  likewiftoM 
decani  christianitatis,  because  their  chapters  were  courts  ofcbrlsttai^tA 
ecclesiastical  judicatures,  wherein  they  censured  their  offending 
and  maintained  the  discipline  of  the  church  within  their  own  prediicll.(l} 

The  proper  authority  and  jurisdiction  of  rural  deans,  perhaps  nuj  He  M 
understood  from  the  oath  of  office  which  in  some  dioce«es  was  laciestSf 
administered  to  them,  which  was  this:  '*  F,  A.  B.,  do  swear  diligwitly 
faithfully  to  execute  the  office  of  dean  rural  within  the  deanery  of  D- 
I  will  diligently  and  faithfully  execute,  or  cause  to  be  execoted,  iH 
processes  as  shall  be  directed  unto  me  from  my  Lord  Bishop  of  B^  of 
officers  or  ministers  by  his  authority.    Item,  1  will  give  diligent 
by  myself  or  my  deputy,  at  every  consistory  court,  to  be  holdcn  by  tiedl 
reverend  father  in  God,  or  his  chancellor,  as  well  to  return  such 
as  shall  be  by  me  or  my  deputy  executed,  as  also  to  receive  otbeti 
unto  me  to  be  directed*     Item,  I  will  from  time  to  time,  during  m\ 
office,  diligently  inquire,  and  true  information  give  unto  the  said 
father  in  G<)d,  or  his  chancellor,  of  all  the  names  of  all  such  per«ooi 
the  said  deanery  of  D.  as  shall  be  openly  and  publicly  noted  and  di 
or  vehemently  suspected  of  any  such  crime  or  offence  as  is  to  be 
or  reformed  by  the  authority  of  the  said  court.     Item,  I  wiQ 
inquire,  and  true  information  give,  of  all  such  persons  and  their 
do  administer  any  dead  meu*s  goods,  before  they  have  proved  tkc 
the  teiitator,  or  taken  letters  of  administration  of  the  deeea5*d  iol 
Item,  I  will  be  obedient  to  the  right  reverend  father  in  God  L, 
and  his  chancellor,  in  all  honest  and  lawful  eommanda ;  neither  will  T 
tempt,  do,  or  procure  to  be  done  or  attempted,  any  thing  that  sbiH  ^J^ 
judicial  to  his  jurisdiction,  but  will  preserve  and  maintain  the  timetoJi 
uttermost  of  my  power.**  (2) 

There  may  be   deans  in  either  cathedral  or  collegiate  dmrdb^ 
although  having   the  office  and  authority  they  have  not  ahraytli'"n 
name  of  dean,  as  in  the  cases  of  the  precentor  of  the  cathcdtal  ^l^t 


diTtf 


(1)  KeiL  Par.  Ant  (93,  B34. 


(3)  3  Bum's  E.  JL  191. 
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if  St  DaTid,  tnd  the  warden  of  the  collegiate  church  of  Manchester;  but  Diavs 
or  the  future  these  officers  are  to  be  called  deans.  QKNiiAtLT. 


Bj  Stat  3  &  4  Vict  c  1 13.  s.  21.  no  new  appointment  is  to  be  made  to   sut.  s  &  4. 
lie  deaneries  of  Wolverhampton,  Middleham,  Heytesbury,  and  Brecon;   Vict,  ci is. 
Mt  they  are  to  be  suppressed,  as  they  respectively  fall  vacant;  and  by  s. 40.  ^^'  ^r.^^^ 
Jie  deanery  and  archdeaconry  of  Llandaff  are  to  be  henceforth  united.    But   Viet.  c.  77. 8.9. 
by  Stat  6&7  Vict  c«77.  s.9.  the  archdeaconry  of  Llandaff  was  separated  Suppresnion  of 
Erm  the  deanery.  non-miden- 

By  Stat  3  &  4  Vict  c.  1 13.  s.27.  no  person  can  receive  the  appointment  of  q    ..^   ^ 
teo»  archdeacon,  or  canon,  until  he  shall  have  been  six  years  complete  in  ofdeausmnd 
priesf 8  orders,  except  in  the  case  of  a  canonry  annexed  to  any  professorship^  ^"o°s* 
headship,  or  other  office  in  any  university.  Deins  muit 

By  Stat  4  &  5  Vict  c.  39.  s.  5.  the  holding  of  a  canonry  residentiary,  yean  complete 
pnbend,  or  office,  is  not  necessary  to  the  holding  of  the  deanery  of  any  ca-  ^°  priest's 
Ihsdnl  church  in  England,  or  to  the  entitling  of  any  dean  to  his  full  share  ^'  ^^ 
of  the  divuible  corporate  revenues  of  such  church,  although  such  share  Vi^t.  e.  S9.  s.  5. 
My  not  heretofore  have  been  received  by  any  preceding  dean  otherwise  D«rmns  need 
Ihaa  as  a  canon  residentiary ;  nor  is  the  holding  of  a  prebend  necessary  to  °^V  ^!u 
the  holding  uf  either  of  the  residentiary  caiionries  in  the  cathedral  church 
of  St  Paul  in  London,  which  are  in  the  direct  patronage  of  the  Crown. 

Deans  of  the  old  foundation  come  in  by  election  of  the  chapter  upon  the   Appointraent 
Um^B  Gong^  d'eslire,  with  the  royal  assent,  and  the  confirmation  of  the  ^^Ml^dvlw 
»  much  in  the  same  way  as  the  bishops  themselves  do :  but  generally,  foundations. 
I  of  the  new  foundation,  which  were  always  purely  donative,  come 
h  hy  the  king's  letters  patent ;  upon  which  they  are  instituted  by  their 
mpective  bishops ;  and  then  installed  upon  a  mandate,  pursuant  to  such 
iMitotion,  and  directed  to  the  chapters.  ( 1 ) 

Tbb  distinction  between  the  old  and  new  foundations  arose  after  the 
dMation  of  monasteries,  when  King  Henry  VIII.,  having  ejected  the 
■oaks  out  of  the  cathedrals,  replaced  them  by  secular  canons ;  and  those 
he  thus  regulated  are  called  the  deans  and  chapters  of  the  new 
on;  such  are  Canterbury,  Winchester,  Worcester,  Ely,  Carlisle, 
Rochester,  and  Norwich.  Besides  these,  he  erected  five  cathe- 
fuk  de  novo,  and  endowed  them  out  of  the  estates  of  dissolved  monasteries, 
4k  Chester,  Peterborough,  Oxford,  Gloucester,  and  Bristol  (2),  which,  as 
jfe  Westminster,  he  made  episcopal  sees ;  but  the  bishopric  of  the  last 
jhee  was  altered  again,  and  the  monastery  turned  into  a  collegiate  church 
IrQaeen  Elizabeth.  (3) 

'  By  Stat  3  &  4  Vict  c.  113.  s.  24.  the  deanery  of  every  cathedral  and  col-   Patronagt  in 
l|iiUe  church  upon  the  old  foundation  "  excep  ting  Wales  "(♦)  and  the  three  u^S*"  J^^f^^ 
ftting  canonries  in  the  cathedral  church  of  St.  Paul,  London,  are  placed  4  Viet  e.  us. 
W  the  direct  patronage  of  the  Queen,  who  upon  the  vacancy  of  any  such  **  ^^- 
htaery  or  canonry  can  appoint  by  letters  patent  a  spiritual  person  to  be 
I^B  or  canon,  as  the  case  may  be,  who  will  thereupon  be  entitled  to  instal- 
tkn  as  dean  or  canon  of  the  church  to  which  he  may  be  so  appointed. 
By  Stat  3  &  4  Vict  c.  113.  s.  66.  the  ecclesiastical  commissioners  are  Sut. sac4 
^  Mmht  provision  for  the  average  annual  income  of  deans,  according  to  the  ^'^  «•  ns. 


8.66. 


Jil)  ^bMNi's  Codex,  173.  (4)  These    words,    •'excepting   Wiles," 

9)  9Ut  stit  6  &  7  GuL  4.  c.  77.  seem  to  be  either  a  miipruit,  or  a  eleriesl 

CS^S  Bon's  E.  L.  89.  error,  fbr  -  ezeept  in  W Jee.** 
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following  scale :  —  Durham^  3000/. ;  St  Paul's,  Westminster,  and  Ma:::: 
Chester,  2000/.  each ;  and  every  other  cathedral  and  collegiate  church 
England,  not  less  than  1000/.     The  deans  of  St  David  and  Llandaff  an^ 
have  respectively  700/.  per  annum. 

By  Stat  28  Hen.  8.  c.  1 1 .  s.  3.  the  profits  of  a  deanery,  during  the  v^^s- 
tion,  are  to  go  to  the  successor. 

By  canon  4*2.  every  dean  shall  be  resident  (1)  in  his  cathedral  or  collegiite 
church  <*  fourscore  and  ten  days^  conjunctim  or  divisim,  in  every  yearattbe 
least,  and  then  shall  continue  there  in  preaching  the  word  of  God,  tod 
keeping  good  hospitality,  except  he  shall  be  otherwise  let  with  weighty  lod 
urgent  causes  to  be  approved  by  the  bishop  of  the  diocese,  or  in  any  otlier 
lawful  sort  dispensed  with." 

Deans  in  cathedral  and  collegiate  churches  ''  shall  not  only  preach  there 
in  their  own  persons,  so  often  as  they  are  bound  by  law,  statute,  ordininee^ 
or  custom,  but  shall  likewise  preach  in  other  churches  of  the  same  dioeeie 
where  they  are  resident,  and  especially  in  those  places  whence  they  or  tlwir 
church  receive  any  yearly  rents  or  .profits.  And  in  case  they  themaelm 
be  sick,  or  lawfully  absent,  they  shall  substitute  such  licensed  preachento 
supply  their  turns,  as  by  the  bishop  shall  be  thought  meet  to  preaeh  o 
cathedral  churches.  And  if  any  otherwise  n^Iect  or  omit  to  supply  Ini 
course  as  is  aforesaid,  the  offender  shall  be  punished  by  the  bishop,  or  by 
him  or  them  to  whom  the  jurisdiction  of  that  church  appertaineth,  aceordiag 
to  the  quality  of  the  offence." 

The  dean  ought  to  visit  his  chapter  (2) ;  and  of  ancient  time  the 
made  their  confessions  to  the  dean ;  and  Lyndwood  says,  that  the  < 
are  under  the  dean  as  to  the  cure  of  souls.  (3) 


CHAmas. 
Defined. 


Chapter  in  a 
collegiate 
eburdi.    . 


2.  Chapters. 

A  chapter  of  a  cathedral  church  formerly  consisted  of  persons  eccle- 
siastical, canons,  and  prebendaries,  whereof  the  dean  was  chief,  sll  sub- 
ordinate to  the  bishop,  to  whom  they  were  as  assistants,  in  matters  rdatis; 
to  the  church,  fur  the  better  ordering  and  disposing  the  things  theno( 
and  for  confirmation  of  such  leases  of  the  temporalities  and  offices  nktag 
to  the  bishopric,  as  the  bishop  from  time  to  time  might  happen  to  niakei(4) 

They  were  termed  by  the  canonists,  capitulumy  being,  anciently,  a  IM 
of  head,  instituted  not  only  to  assist  the  bishop,  but  also  to  rule  and  govos 
the  diocese  in  the  time  of  vacation.  (5) 

Of  these  chapters,  some  are  ancient,  some  new ;  the  new  are  those  wbkk 
are  founded  or  translated  by  King  Henry  VIII.  in  the  places  of  abbotia' 
convents,  or  priors  and  convents,  which  were  chapters  whilst  thejitttA 
and  these  are  new  chapters  to  old  bishoprics ;  or  they  are  those  which  «■ 
annexed  unto  the  new  bishoprics  founded  by  King  Henry  Mil.,  and  tft 
therefore  new  chapters  to  new  bishoprics.  (6) 

The  chapter  in  a  collegiate  church  is  more  properly  called  a  college* 
at  Westminster  and  Windsor,  where  there  is  no  episcopal  see. 

( 1 )  llde  Stat.  3  &  4  Vict.  c.  1 1 3.  s.  3.  posi^  (4)  Godolphin**  RepertonBa*  * 
41 5.                                                                           Vamghan  (  Sir  John)  ▼.  Jmme^  S  KuL  451. 

(2)  Godo]phin*s  Repertorium,  55,  (5)  Godolphin'k  RepqtorimB,  9^ 

(3)  Ibid.  Lyndwood,  Prov.  Const  Ang.  (6)  1  Init  95.  (a),  jiycr,  S7S. (i^fL^ 
327.      rtde  pott,  tit.  Visiiatiox. 
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»re  may  be  a  chapter  without  any  dean,  as  the  chapter  of  the  collegiate 

ti  of  Southwell ;  and  grants  by  or  to  them  are  as  effectual  as  other 

by  dean  and  chapter.f  1)  So  likewise,  until  recently,  in  the  cathedral 

bes  of  St  David's  and  Llandaff  there  was  no  dean,  but  the  bishop  in 

was  head  of  the  chapter;  and  at  the  former,  the  chantor,  at  the 

the  archdeacon  presided,  in  the  absence  of  the  bishop  or  vacancy  of 


CHArrxBi. 

Chapter  with- 
out a  dean. 


irebeod  is  an  endowment  in  land,  or  pension  in  money,  given  to  a 
Iral  or  conventual  church  in  praebendam,  that  b,  for  a  maintenance  of 
lar  priest  or  regular  canon,  who  was  a  prebendary,  as  supported  b 
ebend. 

d  Coke  says,  a  prebendary  was  so  called  a  prtshendo^  from  the 
Dce  he  afforded  to  the  bishop;  whereas  he  had  his  name,  on  the 
ry,  from  the  assistance  which  the  church  afforded  him  in  meat, 
and  other  necessaries.  (2) 

omparison  exists  between  the  two  words  prebend  and  prebendary, 
IS  the  former  signifies  the  office,  or  the  stipend  annexed  to  that  office; 
lie  latter  signifies  the  officer,  or  person  who  executes  the  office  and 
such  stipend. 

mwmry  also  is  a  name  of  office,  and  a  canon  is  the  officer  in  like 
r  as  a  prebendary;  and  a  prebend  is  the  maintenance  or  stipend  both 
one  and  of  the  other.'(3) 

itat  S  &  4  VicL  c.  113.  s.  1.  all  the  members  of  chapters  except  the 
in  every  cathedral  and  collegiate  church  in  England,  and  in  the 
nl  churches  of  St  David  and  Llandaff,  are  to  be  styled  canons,  and 
t  to  certain  provisions  contained  in  that  act,  the  number  of  these 
I  in  the  several  following  cathedral  or  collegiate  churches  throughout 
id  and  Wales  is  for  the  future  to  be  as  follows : — 


nd  or  CdUeglate  Church,  j 

Number  of 
Caiioiit. 

Cathedral  or  Colleglato  Church. 

Number  of 
Canons. 

1 
bury     -        -        -  ' 

6 

Manchester      -         -         - 

B- 

« 

Norwich 

• 

6 

St.  Paul's,  London  - 

instcr    - 

6 

Peterborough  -         -         - 

Btcr      - 

5 

Kipon     .... 

- 

z 

Rochester         ... 

4 

. 

Salisbury 

4 

B    . 

Wells      .... 

P   .            -           -           -    . 

Windsor 

rt«f   -    -    - : 

Worcester 

Iter      ...  ! 

York       .... 

^ 

rd         .        .        -  . 

St.  David's      . 

2 

Id         -        .        . 

Llandaff. 

2 

'-    ■    •    -1 

Prebend 
defined. 


Of  the  serend 
members  of  the 
chapter  in  their 
sole  capacity. 

Difference  be- 
tween prebeoid 
and  prebend- 
ary. 


By  sUt  S  &  4 
Vict  c  lis. 
8. 1.  all  the 
memberf 
of  chapters, 
except  the 
dean,  in  every 
cathedral  or 
collegiate 
church,  to  be 
styled  canons. 

Number  of 


ration's  Clergyman's  I>aw,  377, 378. 
f  (<Ae  Ck^pUr  of  ike  Colhgiate 
tf)  v.  Umahi  (BUkop  of),  1  Mod. 
~     I  {SirMn)  T.  Ateue,  2  Rol. 


( 2)  Gibson's  Codex,  1 72.  Aonridl  (Ca»e 
of  the  Dean  and  Chapter  of),  3  Co.  75.  (b). 

(3)  Gibson's  Codex,  172.  Chichetier 
(Bi»hopof)r,Haneood,n.R.650.  Djn, 
293.  (b>  pi  4. 
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CHArBB& 

Sut.4&5\'iet. 
e.  39.  s.  16. 
Miyoritv  of 
members  to 
eoDStUute  • 
chapter. 

StatS&  4 
Viet-c.  113. 
■■.85&S6. 
Canons  of  old 
eathedrals  to 
be  appointed 
by  the  bishops. 


Mods  it 

WHICH  THt 

REDt'cnosc 

AVD  IVCEBASB 

OP  Cavoiikiis 

U  TO  TAKE 

rLACB  OKDta 

Stat.  S  &  4 
Vict.  c.  I  IS. 

Six  canonries 
suspended  at 
Cantcrbuiy. 


Stat.  3  &  4 

Vict.  c.  113. 

S.8. 

Six  canonries 

suspended  at 

Durham, 

Worcester,  and 

Westminster. 

Stat.  3  &  4 
VicT.  c.  1 13. 
as.  9,  10,  11. 
13,14.  18  & 
19. 

Eight  canon- 
riei  suspended 
at  Windsor. 


Stmt  4  &  5  Vict  c.39.  s.  16.  makes  a  majoritj  of  the  ensliDg  moBben 
chapter  (including  or  not  including  the  dean,  according  af  his  pretcnee  bl,.^ 
or  mar  not  he  by  law  required),  sufficient  to  constitute  a  chapter,  where  a.^,^ 
canonry  or  canonries  has  or  have  been  suspended. 

BjT  Stat  3  &  4  Vict  c  1 13.  ss.  25  &  26.  in  the  cathedral  church  of  Toj^ 
upon  the  vacancy  of  the  deanery*  and  in  the  cathedral  churches  of  C|j; 
Chester,  Exeter,  Hereford,  Salisbury,  and  Wells  respectively,  upon  TaeaiiM 
in  the  chapter,  all  the  canonries  are  placed  in  the  direct  patrooage  of  tk 
Archbishop  of  York  and  of  the  bishops  of  those  sees  respectivelj«  vic^ 
upon  the  vacancy  of  any  canonry  in  such  churches  respectively,  are  to 
collate  thereto  a  spiritual  person,  who  will  thereupon  be  entitled  to  iutol- 
lation  as  a  canon  of  the  church  to  which  he  is  so  collated.  In  the  catMnl 
church  of  Ripon  the  canonries  are  placed  in  the  patronage  of  the  Bidwf 
of  Ripon,  and  not  of  the  Archbishop  of  York ;  and  it  is  not  neeesHiy  ftr 
the  person  to  be  appointed  a  canon  to  be  nominated  by  the  chapter;  ni 
the  bishop  is  made  the  visitor  of  the  chapter,  and  not  the  arehbiskpi 
In  the  collpgiate  church  of  Manchester,  on  the  foundation  of  ths  mi 
of  Manchester,  when  vacancies  in  the  chapter  occur,  the  eauoufiei  m 
placed  in  the  direct  patronage  of  the  Bishop  of  Manchester,  who  mtBf, 
upon  the  vacancy  of  any  canonry,  collate  thereto  a  spiritual  penon^  wk 
will  thereupon  be  entitled  to  installation  as  a  canon. 

The  mode  by  which  the  reduction  and  increase  of  canons  are  to  k 
effected  is  as  follows :  — 

In  the  cathedral  church  of  Canterbury,  six  canonries  are  to  be  M* 
pended  in  the  following  order :  the  canonry  first  vacant  is  to  be  raipcarfNl; 
and  the  canonry  then  held  by  the  Archdeacon  of  Canterbury,  aad  the 
canonry  secondly  vacant,  to  be  subject  to  the  provisions  in  the  act  coataiMd 
respecting  the  endowment  of  archdeaconries  by  the  annexation  of  ciaoiiriai 
thereto ;  the  canonry  thirdly  vacant  is  to  be  suspended,  and  the  euonf 
fourthly  vacant  is  to  be  filled  up  by  her  majesty ;  the  two  canonries  fiftUf 
and  sixthly  vacant  are  to  be  suspended^  and  the  then  next  vacant  ctnosiy 
to  be  filled  up  by  her  majesty ;  and  the  two  canonries  which  shall  thai 
next  be  vacant  arc  to  be  suspended ;  and  thereafter,  upon  every  fwrik 
vacancy  among  the  canonries  not  annexed  to  any  archdeaconry,  the  AmA' 
bishop  of  Canterbury  is  to  appoint  a  canon,  and  all  other  vacmdei 
among  such  last-mentioned  canonries  are  to  be  filled  up  by  her  majei^«(l) 

In  the  cathedrals  of  Durham,  Worcester,  and  the  collegiate  dinch  <f     i 
Westminster  six  canonries  are  to  be  supsended,  viz. :  —  the  firrt  two  it- 
cant  canonries  to  be  suspended,  and  the  canonry  thirdly  vacant  ts  k 
filled  up ;  the  two  canonries  fourthly  and  fifthly  vacant  to  be 
and  the  then  next  vacant  canonry  to  be  filled  up ;  and  the  two 
which  shall  then  next  be  vacant  are  to  be  suspended.  (2) 

In  the  chapel  of  Windsor  eight  canonries  are  to  be  suspended,  viz* :-* 
the  first  two  vacant  canonries  to  be  suspended,  and  the  canoniy  tldnflj 
vacant  to  be  filled  up ;  the  two  canonries  fourthly  and  fifthly  vacaot  IK 
to  be  suspended,  and  the  then  next  vacant  canonry  to  be  filled  up ;  the  two 
canonries  which  shall  then  next  be  vacant  are  to  be  suspended*  and  the 


(1)8.4. 


(8)&8. 
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ct  TBcant  canonrj  is  to  be  filled  up ;  and  the  two  canonries  which   CsAnns. 

n  next  be  vacant  are  to  be  suspended.  (1) 

Ischester  seven  canonries  are  to  be  suspended^  viz. :  —  the  two   Seven  ctoon- 

•  secondly  and  thirdly  vacant  are  to  be  suspended,  and  the  ca-  ncs  suspended 

»urthly  vacant  is  to  be  filled  up ;  and  the  two  canonries  fifthly  and 

vacant  are  to  be  suspended^  and  the  then  next  vacant  canonry 

filled  up ;  and  the  two  canonries  eighthly  and  ninthly  vacant  are 

upended,  and  the  then  next  vacant  canonry  is  to  be  filled  up;  and 

inry  which  shall  then  next  be  vacant  is  to  be  suspended.  (2) 

leter  three  canonries  are  to  be  suspended,   viz.:  —  the  canonry   Three canon- 

eommendam  with  the  bishopric  of  Exeter,  immediately  upon  the  ric»  suspended 

thereof,  is  to  be  suspended ;  and  the  two  canonries  thirdly  and  *     '* 

vacant  (not  being  either  of  them  the  canonry  so  held  in  commen- 

i  to  be  also  suspended ;  and  the  canonry  secondly  vacant  is  to  be 

to  the  provisions  in  the  act  contained  respecting  the  endowment  of 

conries  by  the  annexation  of  canonries  thereto.  (3) 

nstol,   Chester,   Gloucester,  Norwich,  Peterborough,  Ripon,  Ro«  Twocanonrin 

Salisbury,  and  Wells,  two  canonries  are  to  be  suspended,  viz. :  —  Brwtol^*^  ** 

vacant  canonry  is  to  be  suspended ;  the  canonry  secondly  vacant  is  Chester,  E\jt 

led  up;  the  canonry  thirdly  vacant  is  to  be  suspended;  the  sub-   ?j®"5*?!*'^» 
.      ^,        .        .       -  i>.  /     .  ,.  ^  ,  fT  ^    .       Lichfield, 

in  the  church  of  Ripon  is,  immediately  upon  the  vacancy,  to  be  Norwich, 

ipended ;  and  at  Peterborough  the  canonry  secondly  vacant  is  to  Peterborough,' 

Bet  to  the  provisions  in  the  act  contained  for  the  endowment  of  ^^^^J^L^i 

conries  by  the  annexation  of  canonries  thereto.  (4)  Salisbury,  and 

ly  the  two  canonries  fourthly  and  fifthly  vacant  are  to  be  sus«  .^^^^*  respect- 


lichfield    two    canonries   are    to   be  suspended  in  the  following  ^t  Ely  tobe"' 

-  the  fintt  vacant  canonry  is  to  be  suspended ;  and  the  canonry  an-  annexed  to^ 

J  the  rectory  of  the  church  of  St.  Philip  in  Birmingham,  imme-  J[^(^J^bridaL 

upon  the  first  vacancy  thereof,  is  to  be  detached  from  such  rectory, 

ilso  suspended.  (5) 

sreford  the  first  vacant  canonry  is  to  be  suspended.  (6) 

uthwell,  all  the  canonries,  except  the  one  held  by  the  archdeacon 

ngham,  as  the  vacancies  happen,  are  to  be  suspended.  (7) 

;.  David's  and  Llandaff,  all  appointments  to  canonries  are  to  be 

ed  until  the  number  in  each  cathedral  is  reduced  below  the  number 

(8) 

bUowing  cases  are  excepted,  so  that  the  suspension  is  not  to  take  Cases  in  whieh 

the  order  above-mentioned.  !***  '^"^  '?*•■ 

for  suspension 
interbury^  the  canonry  held  by  the  archdeacon  of  Canterbury.  arc  not  to 

ly,  any  canonry  which  may  be  annexed  to  any  professorship  in  the  ^PP^y- 

;ity  of  Cambridge. 

arham,  the  canonry  which  is  prospectively  annexed  to  the  arch-     Stat.  s&  4 

T  of  Durham.  ^'7;'^,i!5' 

'  ss.  15,  16  & 


:2a 


(1)&9.  (5)  S.  13. 

(2)  S.  10.  <6)  S.  14. 

(3)S.  11.  (7)  a  18. 

(4)  a  l.S.  (8)&  19. 
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One  suspended 
Ciinonrv  xn&y 
ha  filM  up  to 
endow  «TCh- 
dcKonries. 


PowtfT  to  re- 
move  the  su»* 
pen&ion  from 
canonnei 
under  spccUl 
circum»unocai 


Stat,  3  &  4 
Vict.  c.  Iiy. 
t^.  '2U  29,  32* 
2«.  ic  37. 
How  residen- 
tUrv  deaneries 
ftupprcaed* 


In  Westminster,  the  canonrles  to  which  ihe  rectorira  of  Sl  Mifgim iti 
St  Johp,  Westminster,  are  rei=pectively  to  be  annexed* 

In  Gloucester,   the   canoDry  annexed  to   the  mastership  of  Penbrob 
College,  Oxford. 

In  Rochester,  the  canonries  annexed  to  the  provostship  of  Oriel  Cdkfi^ 
Oxford,  and  to  the  archdeaconry  of  Rochester  respectiveli** 

In  Norwich,  the  canoury  annexed  to  tlie  mastership  of  Caibeme  lUL 
Cambridge. 

And  in  Salisbury,  the  canonry  connected  with  the  residentiary  qoom 
called  Leyden  HalL 

Also  any  canonry  in  any  eatltedral  or  collegtace  church  which  iJitllki^ 
after,  under  the  authority  of  the  uct»  be  permanently  annexed  to  any  wdb* 
dcaconry  or  archdeaconries,  or  any  oBicc  in  the  University  of  Dorhaa ;  bit 
if  any  canonry  m  hM,  annexed,  or  connected,  or  to  be  annexed^  iluH  hi 
vacant  in  such  order,  as  that,  according  to  the  before- mentioned  profisaiib 
it  would  be  one  of  the  canonries  to  be  suspended^  the  vacancy  Ihertof  ii  i 
be  counted  as  a  vacancy  subject  to  such  provisions ;  and  all  the  ^ 
canonries,  which  existed  upon  August  IK  1840,  are  directed  to  be  i 
sidered  vacancies  for  the  purposf^es  before  mentioned,  and  to  be  OCNOild 
these  purposes  in  the  numerical  order  in  which  they  occurred.  (I) 

By  sect*  16,  in  any  cathedral  church  m  which,  by  the  suspension  of  ( 
nonries,  the  number  of  canons  is  reduced  to  four,  one  of  such  so 
canonries,  may,  if  it  be  deemed  necessary  for  the  purpose  of  eodoiril 
archdeaconry  or  archdeaconries,  be  hlled  up,  subject  to  the  prov 
the  act  contained  respecting  the  entlowment  of  archdeaconries  by  I 
ation  of  canonries  thereto. 

Although  the  suspension  of  these  canonries  might  rather  be  i 
pression  of  them,  it  is  nevertheless  provided  by  staL  5  &  4-  Vi^yt.  c 
20  &  '21.,  that  a  plan  may  from  time  to  time  be  laid  before  the  < 
tical  commist*ioners  for  England  by  any  of  the  chapters  of  the  se 
thedral  and  collegiate  churches,  with  the   ^tauction  of  the  vi^iton  ef  i 
churches    respectively,  for   removing  the   suspension    from   and 
blishing  any  canonry  or  canonries  which  may  have  been  sus 
under  the  provisions  of  the  act*  by  asis-igning  towards  the  re-eodo 
any  such  canonry,  a  portion  of  thedivisil)le  corporate  revenues  rea 
such  chapters  respectively,  after  paying  to  the  ecclesiastical 
the  profits  and  emoluments  accruing  to  them  from  the  suspeoded  i 
»Q  that  the  profits  and  emoluments  of  such  suspended  canonfy  be  odd 
minished   by  the  removal  of  such   suspension;  and  also  by  iccepllSfl 
assigning  for  the  same  purpose  any  further  endowment  in  moiiey*  M 
lands  tithes,  or  other  hereditaments,  not  esiceeding  in  yearly  vaiuetlei 
of  200/.  for  each  canonry  from  which  the  suspension  shall  have  befBl 
removed ;  and  also  by  annexing  to  any  such  canonry  from  wbicli  $h§i 
sron  shall  have  been  so  removed^  any  suitable  benefice  or  oUmt 
in  the  patronage  of  such  chapters  respectively,  or  of  any  other  pUfQOt  i 
the  consent  of  such  patron,  and  where  any  bishop  is  patron,  witk  < 
of  the  archbishop;  and  any  such  plan  may  be  carried  into  eSt&tM 

(I)  &  15. 
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ifl  maj  be  made  in  the  existing  statutes  and  rules  of  such  chapters  Chaftim. 
ely  as  the  case  may  require,    under   the  authority  in    the  act 
for  making  alterations  in  exbting  statutes. 

!t29.  two  of  the  canonries  of  Westminster  are  henceforth  to  be   Twocanonriet 
to  the  rectories  of  St  Margaret's  and  St.  John's  in  that  parish.  of  Westminiter 

5L22.  with  regard  to  the  right  to  any  part  of  the  property  of  the  ^uie^wtoiSt 
it  is  declared  that  no  presentation,  collation,  donation,  admission,   ofSt.Marga- 
or  other  appointment  to  the  dignity  or  office  of  sub-dean,  chancellor  ^'*  f  "^  ^ 
arch,  yice-chancellor,  treasurer,  provost,  precentor  or  sqccentor,  nor  jj         . ,    ^ 
rebend  not  residentiary  in  any  cathedral  or  collegiate  church  in   ary  prebendf» 
,  or  in  the  cathedral  churches  of  St.  David  and  Llandaff,  or  in  the   ^^  "^  ^  P^^ 
5  church  of  Brecon,  shall  convey  any  right  or  title  whatsoever  to  "mioraent 
B,  tithes,  or  other  hereditaments,  or  any  other  endowment  or  emo* 
rhatsoever  then  belonging  to  such  dignity,  office  or  prebend,  or 
by  the  holder  thereof  in  right  of  such  dignity,  office  or  prebend,  or 
thereof;  provided  that  this  shall  not  be  construed  to  deprive  any 
NT  future  holder  of  any  office  in  any  cathedral  or  collegiate  church, 
performing  duties  in  respect  of  such  office,  of  any  stipend  or  other 
int  heretofore  accustomably  assigned  to  such  office,  or  paid  to  the 
lereof,  according  to  the  statutes  of  such  churchy  out  of  the  revenues 

rL  28.  every  cathedral  or  collegiate  church  wherein  there  exists  any   sututcs  and 
r  custom  for  assigning  to  the  dean  or  to  any  canon  any  land,  tithes,  customi  for 
hereditaments,  in  addition  to  his  share  of  the  corporate  revenues,  [!^']^'^||^ 
propriating  separately  to  the  dean  or  any  canon  during  his  incum-  repealed, 
e  proceeds  of  any  land,  tithes,  or  other  hereditaments,  part  of  the 
s  property  of  the  chapter,  every  such  statute  and  custom,  or  every 
t  thereof,  as  relates  to  such  assignment  or  appropriation,  shall  be 
and  annulled  as  to  all  deans  and  canons  hereafter  appointed :  pro- 
rertheiess,  that  any  small  portion  of  land,  situate  within  the  limits 
incts  of  any  cathedral  or  collegiate  church,  or  in  the  vicinity  of  any 
try  house,  may  be  reserved  to  such  church,  or  permanently  annexed 
■esidentiary  house. 

the  revenues  of  the  chapter  of  Durham,  such  arrangements,  as  soon   Provisioo  ibr 
miently  may  be,  are  to  be  made  with  respect  to  the  deanery  and  J^y^h'*"'*^ 
s  in  the  cathedral  church  of  Durham  and  their  revenues,  as  upon  of  rerenuet  of 
Liry  and  consideration  of  stat  2  &  3  Gul.  4.  c.  19.,  intituled,  "  An  <!>«  chapter. 
nable  the  Dean  and  Chapter  of  Durham  to  appropriate  part  of  the 

of  their  church  to  the  establishment  of  a  university,  in  connec- 
rewith  for  the  advancement  of  learning,"  and  of  the  engagements 
into  by  the  then  late  bishop  of  Durham,  and  the  dean  and  chapter 
am,  shall  be  determined  on,  with  a  view  to  maintaining  the  univer- 

Btate  of  respectability  and  efficiency :  but  that  in  such  arrange- 
le  regard  was  to  be  had  to  the  just  claims  of  any  existing  officer  of 
enity.  (1) 

rt.  38.  the  canonries  of  St  David  are  placed  in  the  direct  patronage  of  ProTiaion  Ibr 
»p  of  St  David's.  '^ffl^" 

(I)  a  37.     Fi<2e  sUt  4  &  5  Vict  e.  39.  i.  13. 
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Charxes. 

Chapter  of 


Collation  and 


Mandamui  to 
ooinpci  inital- 


Duticsof 


I  to 


prtacbing. 


Canon  48. 


Stat.  1  &8 
Vict.  c.  106. 
I.S. 

Not  more  than 
two  prefer- 
ments to  be 
bdd  togetlier. 


Under  ftat  6fc7  Vict  c.77.  b.5.  the  core  of  loiilt  in  and  over  the  rapec- 
tiye  parishes  of  LUmdaff  and  Whitchurch,  or  eitfa^  of  them*  may  be  dedared 
to  be  vested  in  one  spiritual  person  as  perpetual  incumbent  thereof,  and  the 
Bishop  of  Llandaff  is,  from  time  to  time^  to  collate,  or  nominate  and  lieense 
a  spiritual  person  to  be  such  incumbent,  and,  with  the  consent  of  the  dean  and 
chapter,  to  endow  such  parishes,  or  either  of  them.(l)  In  those  cases 
where  the  patronage  is  in  the  king,  he  appoints  by  letters  patent;  where> 
upon  the  person  appointed  b  entitled  to  installation,  and  seemingly  without 
collation. 

Whether  a  peremptory  mandamus  would  be  granted  to  admit  a  eanoo  to 
his  stall,  seems  to  have  been  doubted ;  but  none  lies  to  restore  a  oanonwiM 
has  been  deprived  by  sentence  of  the  visitor.  (2) 

Canons,  as  in  the  case  of  deans,  must  preach  in  their  cathedral  or  coB^ 
giate  churches,  and  in  other  churches  in  the  diocese,  but  not  having  the 
cure  of  soub  they  are  not  obliged  to  read  or  subscribe  the  thirty-mas 
articles. 

By  canon  43.  prebendaries  and  canons  in  **  every  cathedral  and  eolligisli 
churchy  shall  not  only  preach  there  in  their  own  persons,  so  often  as  thqr  W 
bound  by  law,  statute,  ordinance^  or  custom,  but  shall  likewise  preach  m 
other  churches  of  the  same  diocese  where  they  are  resident,  and  espeeialiy  k 
those  places  where  they  or  their  church  receive  any  yearly  rents  or  profita 
And  in  case  they  themselves  be  sick,  or  lawfully  absent,  they  shall  sabiCi- 
tute  such  licensed  preachers  to  supply  their  turns,  as  by  the  bishop  of  tki 
diocese  shall  be  thought  meet  to  preach  in  cathedral  churches.  And  if 
any  otherwise  neglect  or  omit  to  supply  his  course  as  is  aforesaid,  tb 
offender  shall  be  punished  by  the  bishop,  or  by  him  or  them  to  whom  As 
jurisdiction  of  that  church  appertaineth,  according  to  the  quality  of  thi 
offence." 

By  Stat  1  &  2  Vict.  c.  106.  s.  2.  no  spiritual  person  holding  more  thv 
one  benefice  is  to  accept,  and  take  to  hold  therewith,  any  xsathednl  ]■» 
ferment,  or  any  other  benefice;  and  no  spiritual  person  holding  any  esthi* 
dral  preferment,  and  also  holding  any  benefice,  can  accept  and  take  to  bsU 
therewith  any  other  cathedral  preferment,  or  any  other  benefice; 
spiritual  person  holding  any  preferment  in  any  collegiate  or 
church,  is  to  accept  or  take  to  hold  therewith  any  preferment  in  anyolhff^ 
cathedral  or  collegiate  church,  any  law,  canon,  custom  or  usage  to  the  eoi* 
trary  notwithstanding ;  but  this  does  not  extend  to  prevent  a  person  hoH- 
ing  any  cathedral  preferment,  either  with  or  without  a  benefice,  from  hoUsf 
therewith  any  ofiice  in  the  same  cathedral  or  collegiate  church,  the 
of  which  are  statutably  or  customarily  performed  by  the  spiritual 
holding  such  preferment 

Previously  to  this  enactment  no  person  could  hold  more  than  one 
in  the  same  church,  which  is  in  accordance  with  the  rule  of  the 


( 1 )  And  upon  any  such  declaration  being 
made  as  to  the  parbh  of  Llandaff,  the  re- 
spective rights  and  duties  to  be  exercised  and 
performed  over  the  cathedral  church  by  the 
dean  and  chapter,  dean,  canons,  and  minor 


1 


canons   thereof,  and   bj 
repectively,  are  to  be  defined. 

(2)  Bex  ▼.  Chester  ( J9tt4ip  i>f%  1  Wik 
206. 
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itw ;  but  u  to  canons  iii  different  churches^  there  was  not  the  same 
rntriction.  (1) 

Bf  canoQ  44,  '*  no  prebendaries  nor  canons,  in  cathedral  or  collegiate 
tteEPeiie*t  iiaring  one  or  more  benefices  with  cure,  (and  not  being  residen- 
ig  the  «ame  cathedral  or  collegiate  chnrcbes),  shall,  under  colour  of 
mM  prebends,  absent  themselves  from  their  benefices  v^ith  cure^  above 
ikm  apace  of  one  month  in  the  year,  unless  St  be  for  some  urgent  cause,  and 
«ntain  time  to  be  allowed  by  the  bishop  of  the  diocese.     And  such  of  the 
Bid   eaooDs  and  prebendaries  as,  by   the  ordinances  of  the  cathedral  or 
eotligtmte  churcheA,  do  stand  bound  to  be  resident  in  the  same,  shall  so 
imoog  themselves  sort  and  proportion  the  times  of  the  year  concerning 
laideaee  to  be  kept  in  the  said  churches  as  that  some  of  them  always  shall 
WpefVOBally  resident  there:  and  tlmt  all  those  who  be  or  shall  be  residen- 
cies in  any  cathedral  or  collegiate  churchy  shall,  after  the  days  of  their 
iifidency  appointed  by  their  local  statutes  or  customs  expired,  presently  re- 
pair to  their  benefices,  or  some  one  of  them,  or  to  some  other  charge,  where 
Ibe  law  requireth  their  presence,  there  to  discharge  their  duties  according 
l»tbe  laws  in  that  case  provided;  and  the  bishops  of  the  diocese  shall  see 
tbi  same  to  be  duly  performed  and  put  in  execution/*     The  residence  of 
ainons  on  their  benefices  is  now  regulated  by  stat*  1^2  Vict*  c,  106.  s,  39., 
irliich  makes  it  lawful   for  any  spiritual  person,  being  prebendary,  canon^ 
priest,  viear,  vicar  choral  or  minor  canon,  in  any  cathedral  or  collegiate 
thtinch,  who  shall   reside  and  perform  the  duties  of  such  office  during  the 
pmod  for  which  be  shall  be  required  to  reside  and  perform  such  duties  by 
Die  charter  or  statutes  of  such  cathedral  or  collegiate  church  or  college,  to 
aeeocint  fuch  residence  as  if  he  had  resided  on  some  benefice ;  but  this  is 
not  to  be  construed  to  permit  or  allow  any  such  prebendary,  canon,  S:c,  lo 
Wibient  from  any  benefice,  on  account  of  sneh  residence  and  perform* 
Met  of  duty,  for  more  than  five  months  altogether  in  any   one   year,  in- 
ehidtng  the  time  of  such  residence  on  his  prebend  canonry,  &c, ;  and  every 
IMk  spiritual  person   holding  any  such  office  in  any  cathedral   or  colle* 
|bt#  church,  in  which  the  year  for  the  purposes  of  reyidenec  is  accounted 
tB  commence  at  any  other  period  than  the    1st  of  January,  and  who  may 
Wp  the  periods  of  residence  required  for  two   successive  years  at  such 
Mhednd    or    collegiate  church,   in   whole  or  in  part,  between  the  1st  of 
Jiiittiry  and  the  Slst  of  December  in  any  one  year,  may  account  such 
nuldeace,  although  exceeding  five  months  in  the  year,  as  reckoned  from 
tW  fit  of  January  to  the  Slst  of  December,  ajs  if  he  had  resided  on  some 
^QCT  benefice 

By  flit,  S  lb  4  Viet.  e.  113.  s.3.  the  actual  term  of  residence  to  be  kept 

^ every  miion  in  everj'  cathedral  and  collegiate  church  is  to  be  three  months 

^dm  Icftat  in   every  year.     It  seems,  therefore,  that  an   incumbent  who 

•ii>  faoldit  a  canonry  is  allowed  in  each  year  two  months'  term  of  absence 

-t«te   Ilia   benefice!  exclusive  of  the  time  of  his  necessarv   residence  as 
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AU  the  »eparate  estate  and  interest  which  the  holder  of  any  canonry   Amount  of 
would  have,  in  any  lands,  tithes,  or  other  hereditaments  or  endow-  JJ]^™^^ 
rkatsoever,  annexed  to,  or  usually  held  with,  his  ca^noury^  in  addition 
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to  hiB  share  of  the  corporate  revenues  of  the  chapter,  is  absolQldf  i 
the  ecclesiastical  commissioners:  and  the  only  income  of  a  eidlOQ  ill 
whicii  he  shares  with  the  other  members  of  the  chapter^  out  of  the  tf- 
venues  of  the  chapter ;  but  in  most  cases  a  part  only  of  the  former  rev^Mi 
of  the  chapter  is  applicable  for  this  division ;  for  by  stat  3  &  4  Viet  c  llS 
s.  66,  I  be  ecclesiastical  commissioners  are  to  make  s^uch  amogmeali  ii 
this  respect  as  uilt  leave  to  the  canons  of  Durham,  Manclieeler«  St  Pnf^ 
and  Westminster  respectively  an  average  annual  income  of  1000/.  Aftd 
such  other  arrangements  are  to  be  made  by  the  commiastoaerv^  eithctr  by 
addition  to,  or  deduction  from,  the  amount  of  the  average  aonual  incom 
of  the  canons  in  every  other  cathedral  or  collegiate  cburcli  io  EiigUodi  n 
will  leave  the  average  annual  income  at  500/.,  and  in  the  cathedral  thank 
of  St.  David's  and  Llandalf  at  550L  But  this  scale  of  paymtoti  ad 
receipts  may  from  time  to  time  be  revised  or  varied,  but  so  ai  to  pw* 
serve  as  nearly  as  possible  the  intended  average  aonual  incomes,  and  ^  ai 
not  to  affect  any  canon  in  possession  at  the  time  of  making  any 
variation.  (1) 

It  h  doubtful  whether  those  profits  of  a  canonry»  which  the  cukm 
in  his  capacity  as  a  member  of  the  chapter,  and  now  therefore  kk  odf  i 
come>  can  legally  and  validly  be  assigned  by  him,  so  that  the  wmigatmi 
enforce  payment  of  them  lo  himself.     Where  a  fellow  of  King  »  CoUifi^l 
Cambridge^  had  assigned  his  fellowship,  and  the  assignee  applied  t4>tkei 
chancellor  to  have  a  receiver  appointed*  and  for  an  injunetioo 
provost  and  scholars,  and  to  restrain  them  from  paying  over  the  dit 
the  application  was  dismissed  with  costs.  (2) 

In  D&ed.  Bttfcker  \\3Imffrave{Clerk)(3)  the  defendant,  who  wi 
the  canons  of  the  queen's  free  chapel  of  St-  George,  at  Winddo?,  da 
way  of  mortgage  for  ninety-nine  years,  if  he  should  so  long  live  audi 
a  canoni  to  the  lessor  of  the  plaintifT,  "  all  that  the  canonry  of  him  the i 
R.  A*  Musgrave^  of  the  tjueen*s  free  chapel  of  St.  George»  aiVHadlVti 
all  glebe  and  otlier  lands  messuages,  tenements,  and  iiereditamesital 
thereto;  and  all  and  every  the  rights,  rents,  profits  emoluments,  pri 
and  appurtenances  to  the  canonry  belonging," 

On  ejectment  brought  on  the  demise  of  the  mortgagees  it  apptiifd  i 
evidenre  that  there  was  no  properly  attached  to  any  individual  caiioaiy«l 
that  the  whole  property  belonged   to  the  dean  and  chapter,  and  UmI  I 
surplus   rents,   af^er  payment  of  certain    expenses  thereout  weri  < 
equally  among  the  dean  and  the  other  members  of  the  chapter;  tluial^ 
canons  had  houses  assigned  to  them  for  their  residence,  but  thati 
bouse  was  appropriated  to  any  one  canonry;   that  wbenevcr  a 
occurred^  the  canons  had  a  right  of  choice  of  the  vaeant  houMi  i 
to  their  seniority,  and  that  the  house,  which  was  left  afler  the  olJicri 
had  made  their  election,  was  assigned  to  him  upon  his  instaltacioii :  iti 
held,  that  ejectment  would  not  lie  either  for  the  canonry  of  the  i 
or  for  the  house  assigned  to  him  for  his  residence  as  canon  ;  ati4  tCl 
held  that  the  defendant  was  not  estopped  by  the  mortgage  deed  ffMDi 
that  the  house  in  question  did  not  belong  to  the  canonry  :  ^ 


(1 )  Sur.  4  &  5  VicL  c.  39.  ■.  2a 

(2)  Cripps  on  ihe    Clergy,  eillng   LiW 
Beg.  Cth  Aug.  1830.  IU5, 


(3)  1  M.  ai  O.  tiSJL 
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Chief  Jmtice  Tindal  statingy  <'  This  case  comes  before  us  on  a  mortgage  Chaftkrs. 
bj  the  defendant^  one  of  the  canons  of  Windsor,  by  demise  for  ninety-  judrrment  of 
line  yearsy  if  he  should  so  long  live  and  continue  a  canon,  of  <  all  that  ciiiuf  Justice 
thecanonrj  of  him,  the  said  R.  A.Musgrave,  of  the  king's  free  chapel  of  J^^^lj^^'"' 
Sti  George,  at  Windsor,  and  all  glebe  and  other  lands,  messuages,  tenements,  Muggrave 
ad  hereditaments  belonging  thereto,  and  all  and  every  the  rights,  rents,  ( Clerk). 
fnCti^  emoluments,  privileges,  advantages,  and  appurtenances  to  the  same 
CHKmry  belonging ;  and  all  the  estate,  right,  title,  and  interest  of  him  the 
■id  R.  A.  Musgrave  in  and  to  the  said  premises^  and  every  part  thereof.' 
The  question  is,  whether  ejectment  can  be  maintained  for  the  canonry,  or 
fa  the  house  in  which  the  defendant  resides  as  a  canon  of  Windsor.    It 
doei  not  appear  that  there  is  any  other  property  specifically  appropriated  to 
tk  euionry,  and,  therefore,  the  second  branch  of  the  argument  has  been 
my  properly  confined  to  the  house. 

"  A  preliminary  objection  has  been  taken  on  behalf  of  the  lessor  of  the 
lUatiff,  that  as  between  her  and  the  defendant,  as  mortgagee  and  mortgagor, 
Ike  defendant  is  estopped  by  the  mortgage-deed  from  denying  that  he  has 
Ike  title  he  therein  assumed  to  have,  or  for  setting  up  title  in  any  one  else. 
lortiiely  concur  in  that  as  a  general  proposition;  but  the  question  here  is, 
art  whether  the  defendant  may  set  up  a  title  in  some  third  party,  but 
whether  he  may  not  say  that  the  house  is  not  comprised  in  the  description 
<)irtMined  in  the  mortgage-deed.  If  the  house  had  been  included  in  the 
Mrlgage  by  a  particular  description,  the  defendant  could  not  have  been 
■bved  to  say  he  had  no  title,  and  that  the  house  belonged  to  the  dean 
■id  chapter,  he  having  only  a  permissive  occupation.  But  here  the  sub- 
|Kl-Biatter  of  the  mortgage  is  described  to  be  all  that  the  canonry  of  him 
the  defendant  of  the  king's  free  chapel  at  Windsor,  and  all  glebe  and  other 
hai^  messuages,  tenements,  and  hereditaments  belonging  thereto.  Let 
■I  therefore  see,  what  is  the  nature  of  a  canonry  and  of  a  prebend ;  for 
If  the  house  in  question  be  neither  part  of  the  canonry  of  the  defendant,  nor 
■f  the  prebend,  it  is  not  comprehended  within  the  mortgage  deed. 

*  A  canonry  is  only  a  name  of  office ;  the  prebend  is  the  name  of  main- 
hnnoe.  Lyndwood,  in  the  passage  that  has  already  been  cited,  points  out 
Ae  distinction  between  the  two.  *  Canon ia  est  jus  spirituale  quod  aliquis 
taeqaitur  in  ecclesia,  per  receptionem  in  fratrem  et  assignationem.  Stalli 
hdoro  et  loci  in  capitulo.  Prsebenda  vero  est  jus  spirituale  recipiendi 
iRto  proventus  pro  meritis  in  ecclesia,  couipetentcs  percipienti  ex  divino 
wMof  cai  insistit ;  et  nascitur  ex  canoniu,  tanquam  filia,  ^  matre.'  This 
jlntBent  having  been  brought  for  the  canonry,  which  is  an  ecclesiastical 
pbe  onlyt  it  is  sufficient  to  say  that  it  is  not  the  proper  subject-matter  of 
hqeetment.  Ejectment  will  not  lie  for  any  thing  that  the  sheriff  cannot 
■bcr»  and  it  b  clear  that  the  spiritual  right  adverted  to  could  not  be 
Mhercd  under  a  writ  of  possession.  It  is  true  that  ejectment  will  lie  for 
^^mg  hot  that  is  by  virtue  of  the  stat.  32  Hen.  8.  c.  7.  s.  7.)  which  gave  the 
Me  remedy  for  tithes  in  the  temporal  courts  as  for  corporeal  hereditaments. 
Ilidet  the  canonry,  the  demise  here  contains  the  general  words,  <  All  glebe 
l^oClier  lands,  messuages,  tenements,  and  hereditaments  belonging  thereto, 
Nail  and  every  the  rights,  rents,  profits,  emoluments,  privileges,  advantages, 
V  apparienances  to  the  same  canonry  belonging.'  I  cannot  read  these 
Ida  without  understanding  that  they  are  intended  to  describe  the  corpuSf 
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out  of  which  the  profits  accruiDg  to  the  canon  are  to  be  derived* 
accoriliiig  to  ihe  evidence  oi'  Mr,  St.  Croix^  it  appears  ihal  iieitlier  Ihk^l 
nor  any  other  property,  is  annexed  to  the  canonry,  but  the  defendaai  wxnAf 
has  the  use  of  the  house  for  the  purposes  of  resideoce,  Whciwircr  a  h^mt 
becomes  vacant  by  a  vacaocy  in  a  canonry,  ihe  other  canons  may  make 
choice  of  it  according  to  seniority,  the  new  canon  taking  the  Jioiue  vUtdiif 
left.  On  a  second  avoidance)  the  latter  has  a  right  to  change  fail  hsnm  fm 
another;  but  the  whole  of  the  houses  are  the  property  of  the  dem  aat 
chapter,  and  the  particular  canons  merely  have  the  use  of  them  for  tk 
discharge  of  their  duties.  It  seems  to  me  that  tliis  ejectment  cannot  ^ 
maintained,  either  for  the  canonry  or  the  house,  as  the  latter  doty  not  ttm 
within  the  description  in  the  mortgage-deed,  being  no  part  of  the  eofpmft 
the  canonrj\  Dr,  Sand/(iy  case  cannot  govern •thii*.  There  the  qof^itt 
was,  whether  a  prohibition  should  go  to  the  Spiritual  Court,  in  a  ^ 
instituted  by  Dr.  Sands  for  dilapidations  against  the  executor  of  Wi  ] 
deceBsor.  Whatever  his  title  miglit  be,  the  moment  he  was  pat  in  ] 
of  the  house  by  the  bishop^  he  was  entitled  to  recover  for  dilapidalioQi ;  i 
all  that  the  Court  decided  was,  that  it  was  not  a  case  for  a  proh 
It  seems  to  me^  for  the  reasons  I  have  stated,  that  this  ejectment  i 
be  supported,  and  that  the  rule  for  setting  aside  tke  nonsitit  mitft  I 
discharged/' 

A  new  kind  of  canoiiry  has  been  recently  created  called  hooofUTf 
nonries;  thus  stat  3  S:  4  Vict  c.  115.  s,  QS.,  after  reciting  it  was  < 
that  all  bii*hops  should  be  empowered  to  confer  distinctioos  of 
upon   deserving    clergymen,    enacts    that    honorary    canonries    tl 
founded  in  every  cathedral  church  in    England,  in  which  there  i 
already  founded  any  non- residentiary  prebends,  dignities,  or  oflien;  < 
the  holders  of  such  canonries  shall  be  styled  honorary  canons,  and  ihifi  1 
entitled  to  stalls,  and  to  take  rank  in  the  cathedral  church  next  lAif  I 
canons,  and  shall  be  subject  to  such  regulatiouB  respecting  the 
their  appointment,  and  otherwise,  as  shall  be  determined  on  by  the  < 
firmed  recommendation  of  tlie  ecclesiastical  commissi oQer%  and  iril^  1 
consent  uf  the  chapters  of  the  cathedral  churches  respectively,    TWI 
number  of  honorary  canonries  thus  founded  in  each  cathedral  elittrc&l 
be  twenty-four,  and  that  the  archbishops  and  bishopd  ro^ptctivdy  i 
appoint  spiritual  persons  to  such  canonries,  but  not  more  than  eigltfof  I 
honorary  canons  are  to  be  appointed  in  any  diocese  within  the  j»rl 
ailer  August  11.   ISW,  after  which  time  two  only  are  to  be  apfaitiall 
each  subsequent  year,  until  the  number  be  filled  up,  eiteept  ia  dbt  cii 
a  vacancy  amongst  those  already  ap|>ointed,  in  which  case  lilt  pliOr  ' 
can  be  filled  up.     But  such  honorary  canons  arc  to  hare  m 
nor  are  they  to  take  or  hold  any  place  in  the  chapter  by  virtu*  of  t 
appointment. 

By  Stat-  4-  &  5  Vict  c.  39.  a.  2.  the  following  are  the  Githedcti  J 
in  whicli  honorary  canonries  have  been  founded  :  -^  CaBttfteqi  1 
Carlisle,    Chester,    Durham,   Ely,  Gloucester,  Norwich,  OxCbf4 
rough,   llipoii,   Rochester,   Winchester,  Worcester,  and  in  tlie 
church  of  Manchester,  as  booh  as  it  becomes  a  cathedral  dmidk 

(J)  Skin*  ISh 
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tat  4  &  5  Vict  c.  39.  s.  3.  these  honorary  canonries  are  not  to  be  CnArtEKs. 

red  as  cathedral  preferments,  so  as  in  any  way  to  prevent  or  affect  stau  4  &  5 Vict 

ling  other  benefices  with  them,  under  the  provisions  against  holding  c.  39.  s.  3. 

f  of  benefices.    Neither  are  they  subject  to  lapse ;  so  that  there  is  no  ^^  cathedral 

on  to  the  bishop  to  fill  them  up  as  vacancies  occur,  unless  he  may  preferment. 

roper  to  do  so. 

very  doubtful  what  was  the  origin  of  minor  canons ;  it  appears,  how-  Minoe 

at  they  were  from  an  early  period  a  kind  of  deputy  appointed  to  ^^^^^'' 

I  the  cathedral  duties,  in  the  absence  of  the  canons  or  prebendaries, 

im  whom  they  generaUy  received  their  appointments.    The  terms 

ricar  choial>  priest  vicar,  and  senior  vicar,  frequently  designate  the 

of  oflices  similar  to  the  minor  canonries ;  the  word  vicar  invariably 

I  a  substitute,  and  conmionly  applied  to  the  person  appointed  to 

I  the  duties  for  the  rector  or  parson  of  a  benefice. 

tat  3& 4  Vict  c.  113.  s.  45.,  the  right  of  appointing  minor  canons  Stat.3&4Vict 

term,  by  stat  4  &  5  Vict  c  39.  s.  15.,  does  not  include  any  others  ^ '  ^^^q^^^' 

nritoal  persons),  is  in  all  cases  vested  in  the  respective  chapters,  pointed. 

ide  exercisable  by  them  only.     Where,  however,  any  dean  before 

Ming   of  that   act  enjoyed  a  right,  as  such  dean,  to  appoint  any 

saDon,  stat  4  &  5  Vict  c39.  s.l5.  preserves  it  to  him  and  his  suc- 

By  the  former  act  (s.  45.),  regulations  are  to  be  made,  by  the  con-  Numlier  of. 
recommendations  of  the  ecclesiastical  commissioners,  for  fixing  the 

and  emoluments  of  the  minor  canons  in  each  cathedral  and 
Ae  church :  but  the  number  is  not  in  any  case  to  be  more  than  six, 
than  two :  nor  is  the  stipend  of  any  minor  canon,  appointed  after  Their  stipend. 
iing  of  that  act,  to  be  less  than  150/.  per  annum :  and  arrangements 
lo  by  the  same  act  authorised  to  be  made  for  securing  to  any  minor 
dready  appointed,  and  not  otherwise  competently  provided  for,  an 
as  minor  canon  not  exceeding  150^  per  annum. 

office  of  minor  canon,  priest  vicar,  or  vicar  choral,  having  any  How  afrectc<I 
lent  attached  to  it,  is  within  the  meaning  of  the  term  cathedral  pre-  ^^  \^  plurah- 
.  in  stat  1  &  2  Vict  c.  106.  (1) ;  and  no  minor  canon,  appointed  ailter 
11.  1840,  can  take  and  bold,  together  with  his  minor  canonry,  any 
i  beyond  the  limits  of  six  miles  from  the  cathedral  or  collegiate 
where  he  holds  such  appointment;  but  he  is  not  prevented  from 
any  benefice  within  such  distance.  (2) 

T  canons  are,  by  stat  3  &-  4  Vict  c.  113.  s.44.  (3),  included  among  Exercise  of 
1  favour  of  whom  the  exercise  of  the  right  of  patronage  by  chapters  P»^naf^'  '»y 
icted ;  but  the  ofiice  of  a  minor  canon  is  by  the  same  enactment  favour  of  minor 
leant  immediately  upon  the  expiration  of  one  year  from  the  time  canons. ' 
nttitution  to  any  benefice  in  the  patronage  of  the  chapter,  if  not 
dy  resigned. 

124.  (3)  Amended  by  sUt.  4  &5  Vict  cS9. 

a.  S  &  4  Vict  c.  113.  I.  46.,  and      s.  15. 
5  Vict  c  39.  8.  15. 
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chapter 

defined. 

How  incor- 
porated. 
Their  depend- 
ence on  the 
bisliop. 


Enactment  of 
statutes. 


Stat.  4  &. a  Vict. 
C.3JK  s.  16'. 
Persons  tliat 
will  constitute 
a  chapter. 

Clmpter,  or 
visitora  in  their 
default,  may 
pro|K>so  altera, 
tions  ill  their 
statutes. 


3.  Of  Dean  and  Chapter  as  one  Body  Aggregate 
Corporate. 

Dean  and  chapter  has  been  defined  (1)  as  a  spiritual  bodj  coipc 
sisting  of  many  able  persons  in  law,  namely,  the  dean  and  his 
and  that  they  together  made  the  corporation. 

They  derive  their  corporate  capacity  from  the  Crown  (2) ;  but 
originally  selected  by  the  bbhop  from  amongst  his  clergy,  as  his  c< 
assistants. 

By  degrees  the  dependence  of  the  dean  and  chapter  on  the  b 
their  relation  to  him,  grew  less  and  less ;  and  the  bishop  has 
little  more  left  to  him  than  limited  powers  of  visitation.  (3) 

The  dean  and  chapter  cannot  alter  the  ancient  and  approved  usi 
church  without  consent  of  the  bishop ;  and  such  is  the  rule  of  the  < 
— Cum  consuetudinis  ususque  longsevi  non  sit  levis  auctoritas,  et  ] 
discordiam  pariant  novitates :  auctoritatc  vobis  prsesentium  inhi 
absque  episcopi  vestri  consensu  vestne  ecdesise  constitutiones 
et  consuetudines  approbatas;  vel  novas  etiam  inducatis:  si  < 
fecbtis,  irritas  decerncntes.  (4) 

A  statute  made  by  dean  and  chapter  to  bind  their  successoi 
themselves,  is  void,  because  it  is  not  equitable  that  a  man  shou 
burden  upon  another  which  he  will  not  bear  himself.  (5)  Of  w 
equitable  rule  we  find  in  the  canon  law  this  confirmation  :  —  Ad  i 
nostram  pervenit,  quod  trccen*  canonici  novum  fecerunt  in  trecc 
constitutuni,  ut  cis  tarn  in  praisenti£l,  quam  in  absentia  reddit 
integro  pcrcepturis,  qui  in  cadem  ccclesiu  post  illam  constitutione 
vel  de  csetero  fucriut  instituti,  redditus  in  absentia  non  percipiani 
solum  cum  fuerint  residcntes :  cum  secundum  trecen'  ecclesise 
tionem]  consuetudinem  omnes  in  hoc  consueverunt  esse  pares.  I 
etiam,  ut  (cum  singulis  prebondis  sint  annexae  vineae)  ipsis  suas  du 
possidentibus,  vinea:  deccdcntium  ad  succcssorcs  non  transeant,sed 
carum  inter  siugulos  dividantur.  Cum  igitur  quod  quisque  juris 
statuit,  ipse  dcbeat  uti  co :  et  sapicntis  dicat  auctoritas ;  paterc  le 
tu  ipse  iuleris:  mandamus  quatenus  antiquos  canonicos  junioribo 
ores  in  perceptione  fructuuni  tani  pncbcudarum  quam  vinearum 
antiquis,  secundum  priorem  consuetudinem  usque  ad  tempus  pn& 
stitutionis  servatam,  vel  secundum  rationabilem  iustitutionem  in 
observandum.  (6) 

By  Stat.  4>  &  5  Vict  c.  39.  s.  1 6.  a  majority  of  the  existing  memb 
chapter,  with  or  without  the  dean,  will  constitute  a  chapter. 

By  Stat  3  &  4-  Vict.  c.  113.  s.  4-7.  the  chapters  of  the  several  catl 
collegiate  churches  are  from  time  to  time,  of  their  own  accord,  or  u 
required  by  the  visitors  of  their  churches  respectively,  to  propo 
visitors  such  alterations  in  the  existing  statutes  and  rules  as  shall  p 
the  disposal  of  the  benefices  in  their  patronage,  so  as  to  meet  the  jus 

(I)  Godolphin's  Repertorium,  51.  (4)  Extra.  1.  1. 1.  4.  c.  9. 

(•i)  Ibid.  52.  (5)  Gibson's  Codex,  174.     I 

(:))2  Ilol.  Abr.  Ecesque  nsitaiion  (D),  ier  (Bishop  q/'),  1  T.  R.  S96 

pi.  1. 229.  Rexy.DutubncHUm  iEpitecpum),  (D.D,)  ▼.  Gortknh  iD.D.),  1  3 

1  Burr.  567.  (6)  Gibson's  Codei,  174.   ' 
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the  miDor  canons  of  sach  churches,  and  as  shall  make  them  consistent  with  Of  Deah  and 
tke  coDstitutiou  and  duties  of  tlie  chapters  respectively,  as  altered  under  the  o  ",f  Body** 
authority  of  the  act;  and  such  alterations,  if  approved,  may  be  confirmed  Acgregatk 
by  the  authority  of  such  visitor;  and  in  any  case  in  which  such  alterations  ^^^  Corpo- 

ihall  not  be  approved,  or  in  which  such  requisition  shall  not  be  complied  with  '. 

vithin  twelve  calendar  months,  the  visitor  is  to  be  at  liberty  of  himself  to  make 
the  necessary  alterations ;  and  all  such  statutes  and  rules,  when  so  altered, 
•re  to  be  submitted  to  the  Ecclesiastical  Commissioners,  and  may  be  con- 
inoed  by  the  order  of  the  queen  in  council ;  and  as  to  any  alteration  made 
by  a  visitor  alone,  the  commissioners  are  to  communicate  a  draft  thereof 
to  the  chapter  to  be  affected  thereby ;  and  are  to  lay  before  her  majesty  in 
coQDdl,  together  with  any  scheme  to  be  prepared  by  them,  such  remarks 
M  may  within  three  months  have  been  made  thereon  by  such  chapter ;  and 
«at  of  the  proceeds  of  the  suspended  cauonrics  in  any  chapter,  provision 
■ty  from  time  to  time  be  made  for  relieving  the  canons  in  office  on  August 
11.  l&iO,  from  the  performance  of  any  additional  duty,  by  reason  of  such 
Mqpension,  by  the  employment  of  substitutes  to  be  approved  by  the  re- 
spective bishops :  but  nothing  in  the  act  affected  any  right  chapters  with 
their  visitors  previously  had  to  make  statutes. 

It  seems  that  at  the  common  law,  by  the  gift  or  grant  of  lands  to  the   Grants  made 
^ku  and  chapter  as  a  corporation  aggregate,  the  inheritance  or  fee  simple  ^^  ^^^°^' 
aiy  pass  to  them  without  the  word  successors ;  because,  in  construction  of 
Jnr,  such  body  politic  is  said  never  to  die.  (1) 

A  chapter  of  itself  is  not  capable  to  take  by  purchase  or  gift  without  Chaptcn.havu 
Ae  deaoy  who  is  the  head  of  it  (2)     This  was  agreed  in  Eires  case  (3) ;  "<>  capacity  to 
Sb  vhich  one  clause  in  the  lease  there  mentioned  (made  by  the  Arch-  chjwc'wiihout 
Uiop  of  York)  of  a  field  in  Battersea,  was,  that  during  the  vacancy  of  the  tlio  dean. 
aRhbishopric,  the  rent  should  be  paid  to  the  chapter  of  York,  as  in  their 
^VB  proper  right :  upon  a  question  raised,  whether  a  chapter  could  receive 
Ikmit,  it  was  agreed  that  they  could,  because  they  are  persons  of  whom  tlic 
Inr  takes  notice,  and  to  whom  therefore  such  payment  might  be  made ;  and 
^bugh  it  should  appear  aften^'ards  that  they  could  not  receive  it  in  their 
^*B  proper  right,  that  defect  would  not  hinder  tlic  payment.  (4) 

One  bishop  may  possibly  liave  two  chapters,  and  that  by  union  or  con-  One  bishop 
vAatioD  ;  and,  as  a  general  principle,  it  seems  that  if  a  bishop  have  two  i"^^?^.^!^"  ^ 
^hjiUis,  both  must  confirm  his  leases.  (5)  chapters. 

The  dean  and  chapter  of  common  right  are  guardians  of  the  spiritualities  How  fur  they 
•'the  bishopric  during  the  vacation,  although  the  archbishop  now  usually  «^^*  PJ^ardians 
■•  that  right  by  prescription  or  composition ;  but  when  the  archbishopric  alitics. 
*"  vacant;  the  dean  and  chapter  of  the  archiepiscopal  see  are  guardians  of 
^  spiritualities  throughout  the  province.  (6) 

Or.  Watson  says,  if  a  corporation  present  their  head,  as  if  the  dean  and  rrescntation 
"^Her  present  the  dean  to  a  benefice,  it  is  void;  but  if  they  present  one  of  ^^^^f  of  their 
■^r  prebendaries,  it  is  good.  ( < )  benefice. 

}1)  GodolphIn*s  Rcpcrtorium,  58.  (G)  Godo1phin*ft  Rei)ertnriuni,  55. 

•)Zy»v.  HVn,  Bridg.  (Sir  O.),  14H.  (7>   Watson's    Clergyman's    Law,    222. 

CS)  >foorc  (Sir  F.),51.  fide  ethan   1    Kyd  on   Corporations,   180. 

^^3  Gibwn'a  Codex,  174.  Corny n's  Digest, 'a>rpora<io}i(f),  18.     SUt. 

vS^  Godolpbin*s  llcpertorium,  58.   Dyer,  4  &  5  Vict  c.  39.  8.  5. 
r^  (b)»  pL  26. ;  ted  vide  sUL  6  &  7  Gul.  4. 
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By  Stat.  3  d'  4  Vict  e,  115.  m.  41.  and  44.  considefmbld 
made  in  the  right  of  patronage :  thus,  the  patronage  of  aU  1 
of  souls,  posdcsseii  by  deans  and  other  individual  memben  of  i 
right  of  any  separate  estates  held  by  them  as  such  memb€f%  or  ] 
by  prebendaries,  dignitaries,  or  officers  not  residentiary^  in  ri^it  of  tkw 
prebends^  dignities,  or  ofiicesi  respectively^  are  to  be  tfunsf^rml  to  ml 
vested  in  tho  respective  bishops  of  the  dioceses  in  whicb  llio 
respectively  situate  (though  as  to  any  benefice  then  or 
sessed  by  any  dean,  in  right  of  any  separate  estate  held  by  I 
dean,  every  future  dean  of  the  same  deanery  may»  upon  aoy  vmoMf  rf 
sucit  benefice,  present  himself  thereto);  and  benefices  in  the  futrmm^td 
the  prebendaries  of  the  collegiate  church  of  Southwell  are  to  be  tnnAoit 
so  as  to  become  vested,  as  the  prebends  fall  in  respediTolj,  paitly  ii  III 
Bishop  of  Hipon  and  partly  in  tho  Bbliop  of  Manchester,  m  propoflkHll 
be  determined  on,  and  upon  the  vacancy  of  any  of  iho^  benefioes  hdm 
the  patronage  thereof  i^  ^o  transferred,  the  Bishop  of  Ripoo  laaj  linMl 
thereto :  and  upon  the  vacancy  of  any  benefice  in  the  patfODige  of tki 
cliapter  of  any  cathedral  or  collegiate  church,  the  chapier  is  to  pimsM  • 
nominate  thereto  either  a  member  of  such  chapter*  or  one  of  the  mtetidmtm 
of  the  diocei^,  or  a  non -residentiary  prebendary  or  honorary 
the  case  may  be,  or  any  spiritual  person  who  has  served  for  five  J&^^  ^ 
the  least  in  the  oHice  of  minor  canon  (1)  or  lecturer  of  the  samecbvittkli 
of  mooter  of  the  grammar  or  other  school  (if  any)  attached  to  or< 
nectcd  with  such  church,  or  as  incumbent  or  curate  in  the  f 
or  as  public  tutor  in  either  of  the  universities  of  Oxford  and 
or  wiio,  so  far  as  relates  to  the  cathedral  church  of  DurhaiDi  Iw 
the  like  term  in  the  office  of  professor,  reader,  lecturer,  or  tutor  b  it 
university  of  Durham,  or  has  been  educated  thereat^  and  m  a  liottiiiiK  m 
graduate  in  tlieoiogy  therein,  or  has  served  as  incumbeDt  or  eiirali  lii 
tlie  i^ame  diocese  for  such  jXTJod;  and  every  such  office  of  giiiiiorifl 
lecturer,  schoolmaster,  professor,  reader,  lecturer,  or  tuiat  k  aittlt  nt 
upon  the  expiration  of  one  year  from  the  time  of  his  iostttatioa  to  i 
iK'nefice,  if  npt  previously  resigned;  and  if  neither  a  Ptliwtui  flfjij 
chapter,  nor  an  arehijcacon  of  the  diocese^  nor  a  minor  canoo  wm 
nor  such  schoolmaster,  incumbent  or  curate,  professor*  readcri 
tutor,  licentiate,  or  graduate,  as  the  ease  may  be,  b  present  or  i 
natc^d  to  such  benefice  within  six  calendar  months  fram  the  timaJi 
vacancy  thereof,  the  bisliop  of  the  dioces^e  in  which  the  same  b  i 
within  tlte  next  six  calendar  months,  collate  or  Ucense  theffcto  say  i 
person  who  has  actually  served  within  such  diocese  as  incitnbeat  m 
for  five  years  at  the  least;  and  if  no  huch  collation  or  liocBOe  iif 
within  such  time,  the  right  of  presentation  or  nomination  to  m^^  ^ 
for  that  turn  will  lapse  to  the  archbishop  of  the  province. 

With  respect,  however,  to  the  avoidance  of  mioor  eaaonm«  by  i 
tion  to  such  benefices,  stat.  4  &  5  VicL  c.  3D.  s.  15.  enacts  that,  MiiM 
standing  stat.  3  &  +  Vict.  c.  113,,  any  minor  canon  (2)  may  lake  ipi^ 
together  with  his  minor  caDonr\\  any  benefice  which  ti  not  hejmd  • 
limit  of  six  miles  from  his  cathedral  or  collegiate  church :  aod  will  KOf* 


(1)  Fm&  rtat.  4  lb  5  Vj<rt  c,  39.  a.  15. 

{2>  Tlie  term  minor  canon,  in  cither  stat 
5k  i  Vict,  c.  1 1 3.,  or  itnU  4  &  5  VicL  c. 39., 


doe«  not  extend  io^  or 
tlian  a  spiritual 
c5;>.  a.  15, 


9m.i^i^ 
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o  deans*  rights  of  patronige,  the  right  to  appoint  a  minor  canon  is^  by  the  Or  Dean  and 

ame  enaetment,  preserved  or  restored  to  every  dean  who,  as  such,  enjoyed  onL^Bod/" 

t  before  the  passing  of  stat  3  &  4  Vict  c.  1 13.  and  his  successors.  Agokegate 

By  Stat  S  &  4  Vict  c  113.  s.  58.,  stat  4  &  5  Vict.  c.  39.  s.  18.,  and  stat  ^^"^  ^'«»«>- 

RATS. 

\k  6  Vkt  c  26.  s.  7.,  measures  were  to  be  taken  by  the  deans  and  chapters 


ff  the  several  cathedral  and  collegiate  churches  for  the  disposal  of  such  Stat  3& 4  Vict. 
vadence-houses  then  under  their  control,  and  houses  attached  to  any  dig-  8tat4&5Vict. 
lity,  office,  or  prebend,  in  the  precincts  of  the  respective  cathedral  or  colle-  c.n9.  s.  i8.,Rnd 
pate  churches,  as  might  no  longer  be  required,  in  such  way  as  they  deemed  c*^^sf^7^^**^ 
fit,  according  to  plans  to  be  from  time  to  time  prepared  by  the  respective  Appropriation 
chapters,  and,  when  approved  by  the  visitors,  to  be  submitted  to  the  o^ '•esidcncc- 
Ecdeuastical  Commissioners  to  be  confirmed  by  them.  wanted. 

An  profits  and  emoluments  of  every  suspended  canonry,  whether  consist-  Stot  3  &4  Vict, 
iagof  or  arising  from  rents,  fines,  compositions,  dividends,  stipends,  or  other  ^' '  !•*'•  *«49« 
cmdnments  are,  upon  vacancies  from  August  11. 1840,  to  be  paid  to  the  Ec-  pgnded  canon- 
dedastical  Commissioners  in  like  manner  as  the  holder  of  the  canonry  if  he  rics  to  be  paid 
kd  remained  in  possession,  or  the  successor  thereto  if  a  successor  had  been  ^^^^"   *!^tGd 
ippointedy  and  had  qualified  himself  by  residence  and  otherwise,  accord-  in  the'Ecclcsi- 
■g  to  the  statutes  and  usages  of  his  church,  to  receive  his  full  portion  of  ^>cfl  Com- 
the  emoluments  thereof,  would  have  been  entitled  to  receive ;  and  all  the 
and  interest  (if  any)  which  such  successor  would  have  had  in  any 
tithes,  or   other   hereditaments  (except    any  right  of  patronage), 
aaaiiid  or  belonging  to  or  usually  held  and  enjoyed  with  such  canonry, 
m  whereof  the  rents  and  profits  had  been  usually  taken  and  enjoyed  by 
Ae  holder  of  such  canonry  as  such  holder  separately,  and  in  addition  to  his 
(if  any)  of  the  corporate  revenues  of  such  chapter  are,  upon  va- 
,  from  August  11.  1840,  vested  absolutely  in  the  Ecclesiastical  Com- 
without  any  conveyance  or  any  assurance  in  tlic  law :  but  the 
|nfits  and  emoluments  arising  from  corporate  revenues  belonging  to  the 
ttMories  suspended  in  the  chapters  of  the  cathedral  churches  of  Chester^ 
liefafield,  and  Ripon  respectively,  arc  to  become,  as  vacancies  occur,  part 
tf  the  divisible  corporate  revenues  of  those  chapters  respectively ;  and  the 
Mi  does  not  affect  the  right  of  any  chapter,  according  to  tlie  statutes  or 
4atoBis  of  such  chapter  in  force  on  August  11.  1840,  to  make  duo  provision   Proviso  for  tho 
<it  of  the  divisible  corporate  revenues  for  the  maintenance  of  the  fabric,  ^*'*"*^  ^""^• 
^  aspport  of  the  grammar  school  (if  any),'  and  all  other  necessary  and 
Npv  expenditure.  (1) 

By  sect  53.  the  Ecclesiastical  Commissioners  can,  as  to  any  cathedral  Stat.  3& 4  Vict. 
huA  on  the  old  foundation,  in  which  any  contribution  to  the  fabric  fund   £cclesiMticaI 
f  anch  church  had  heretofore,  either  usually  or  occasionally,  been  made  out  Commissioner!! 
'the  rents,  profits,  or  proceeds  of  any  lands,  tithes,  or  other  hereditaments  ""*y»  *"  certain 
^led  OT  to  be  vested  in  the  Ecclesiastical  Commissioners  under  the  act,  to  tribute  to  rabric 
^■ttribnte  to  such  fund  such  sum  as  they  deem  necessary  out  of  the  rents,  fund. 
^Mts,  or  proceeds  of  the  same  lands,  tithes,  or  other  hereditament**,  not 
Breeding  in  amount  the  proportion  of  such  rents,  profits,  or  proceeds, 
tech  had  usually  been  applied  to  like  purposes.  (2) 
A  majority  of  the  chapter  is  necessary  to  constitute  a  valid  election,  but 
■^  Court  of  King's  Bench  will  grant  a  nuuidamus  to  compel  an  election  at 

C  1)  FSd^  itst  4  &  5  Vict  c.  38.  s.  4.  (2)  Fiefe  stat  4  &  5  Vict  c  S9.  s.  7. 

EI  4 


424 


DEANS  AND  CHAPTERa 


Or  DsAir  An 
CHArrxE  AS 

ONR  BOBJ ^ 
AtiCREUATB 
AND  CORPO- 
BATK. 


the  peril  of  those  who  resist;  and  perhaps  the  bishop  by  ecclesiastical  oeu 
may  also  compel  them  to  do  their  dut}*^ ;  but  he  cannot  by  his  ordinar 
visitatorial  power,  fill  up  a  vacancy  which  the  chapter  has  not  filled  i 
due  time.  (1-)  And  the  Court  doubted  whether  the  bishop  could,  io 
case  of  such  a  vacancy,  make  a  temporary  appointment;  Mr.  Ja 
Buller  observing : — <<Many  points  have  been  decided  by  this  Courl 
great  deliberation,  which  may  perhaps  go  the  length  of  determiniog 
present  question.  It  has  been  resolved — 1.  That  a  mandamus  will  li 
compel  the  dean  and  chapter  to  fill  up  a  vacancy  among  the  canons 
dcntiary ;  and  on  such  a  mandamus  the  Court  will  compel  an  electio 
the  peril  of  those  who  resist  2.  That  the  election  is  in  the  dean  and  cu 
3.  That  the  dean  has  no  casting  voice.  4.  That  the  canons  have  a  r 
to  vote  by  proxy.  5.  That  there  b  no  lapse  to  the  bbhop  in  the  case 
canonry."  (2) 


SUSPXKDKD 

Camonaus,  to 

THE  PaOCEEDS 
or  WHICH  THE 
BcCLESIASnCAL 

Commissioners 
hate  become 
xmtitled  up  to 
JuMK  la  1847. 


4.  List    of  Suspended    Cakonbies^   to    the   Proceeds  of  wm 
THE    Ecclesiastical    Commissionebs  ua\'e   become   entitlei>, 
TO  June  J  a  1847. 


jCathcdnl  or  CoUcgiate  Chiucii. 

CaDonrics 

Catbedna  or  CoDegiate  Church. 

Caoarki 

St.  Asaph    ... 

6 

Rochester  ... 

CAnterbury 

3 

SAlisbury   - 

St  DaYid's 

Southwell  ... 

Exeter        -           ,           . 

Wells 

Gloucester  -          -           - 

Westminster 

Hereford    - 

Winchester 

LUndAff     - 

Windsor     . 

Norwich     -           -           - 

2 

Worcester  ... 

Peterborough 

I 

De.vkfries 

AND     Ca- 

KONKIKS, 

the  separate 
Estates  op 
which,  and 

NOK-REMIiEK- 
TIAKY    PRE- 

xfeMD-s  Dig- 
nities, AND 
Okfices,  the 

WHOLE    Ex- 
1M1WMENTS  oy 
Wnif'H    IIAVK 
BECOME  VEsriU 
IN  TUB  Kcci.E- 
siastical  Com- 

UIS.SIONERS  L'r 

TO  Juki  la 
1847. 


Statement  of  the  Deaneries  and  Canonries,  the  sepabaib  B 

TATES  op  WHICH,   AND  NON-RESIDENTIART  l^BENDS,   DlGNITIlS^    ^ 

Offices,  the  whole  Endowments  of  which  have,  upon  tho*  " 
SFECTTVE  Vacancies,  become  tested  in  the  Ecclesiastical  Co*** 
8IONEBS  UP  to  June  10.  1847. 


St,  Amph  Cathedral. 

Chancellorship  or  Prebend  of  Lknufydd. 
Treasurcrship  and  Prebend  of  Meliden. 
I'rebcnd  of  Adam  RekensaL 

„         Richard  Harrison. 

„         VaynoUor  Prvccntorship. 

Bangor  Cathedral. 

Prcccntor&hip. 
Prebend  of  Llanfidr. 


Brecon  CdkgiaU  Ckmdu 

Prcccntorsbip  and  Prebend  of  litffif!^ 
IVebend  of  Boughrood  JUanbedff  1^ 

castle. 
Prdxind  of  CXyrow, 

„  Garthbrengj. 

n  Llandarog  andLliog>»^ 

n  Llandisilio. 

M  LJandygwydd. 

»  liedrod 


(1)  Odchuter  {Bishop  of)  ▼.  Harward,  1  T.  R.  ^0. 


(2)  DAL 
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Ckieheiter  Caihedral. 
nd  of  BrackJesham. 
Colworth. 
Fcrring. 
Hothfield. 
Hove  Ecclesia. 
Somerlej. 
Wmltham. 
Wisborough  Green. 


SL  David'*  Cathedral 
Bellonhip. 
aid  of  Oydev. 
•         Mathry. 
«         St.  l^chohu  Penfoes. 
md  Ptobend. 
and  Prebend, 
oml  Prebend. 
Wnl  Prebend. 


Durham  Caihedral 

Canonrj. 
nth  Canonrj. 


Ely  Cathedral 


LichfiM  Ca(Ae(/m/— continued. 
Prebend  of  Dernford. 

„  Freeford  and  Hansacre. 

t»  Gala  Major. 

>»  Gaia  Minor. 

n  Longdon. 

n  Pipa  Parva. 

„  Savley. 

n  Tachbrookc. 

n         Ufton  ex  parte  Decani. 

>»  Wolvey. 

Dorset  Panra. 


Lincoln,  Cathedral 


Statxmckt  o 

DxAKXEtES 

AMD  Canon. 

KIK8,KTC. 


Subdeanery. 
Prebend  of  Asgarby. 
„  Aylesbury, 


Doory. 


ExeUr  Caihedral 
inery. 
itonhip. 
id,  late  Rev.  G.  Burrington's. 

C.  Chichester**. 

C.  Davie's. 

Dr.  Fisher's. 

T.  Grylls*. 

J.  R.  Halls. 

Dean  Landon's. 

W.  Oxenham's. 

Dr.  Rodd's. 
llonhip. 

Hertford  Cathedral. 
's  Prebend, 
d  of  Bullinghope. 

Gorwell  and  Overbury. 

Ledbury,    portion   of    Lower 
Hall. 

Moreton  and  Whaddon. 

Nonnington. 

Preston  Wynne. 

Warham  and  Ailstonc. 

Wellington. 

Withington  Church. 

Withington  Parva. 

LiehJUld  Caihedral 

wry  and  TreMurer»bip  —  Prebend 
iwley. 

lonry—  Prebend  of  Freeford   and 


Deanery, 


St  Botolph. 

Carlton  cum  Thurlby. 

Corringham. 

Crackpool. 

Decern  Librarum. 

Empingham. 

Gretton. 

Haydour  cum  Walton. 

Laffbrd  or  New  Sleaford. 

Langford^  Manor. 

Louth. 

Melton  Ross  cum  Scamblcsby. 

Milton  Ecclesia. 

Milton  Manor  cum  Binbrooke. 

Nassington. 

Sanctis  Crucis. 

Stow  Longa. 

Thomgate. 

Welton  Rivall. 

Wdton  Westhall. 


ioTBobtDbaU. 


Llandaff  Caihedral, 
Chancellorship. 
Prebend  of  Fairwelt. 

„  Henry  Third. 

Precentorship. 


Si.  PoMTe  Caihedral. 
Chancellorship. 
Prebend  of  Brondesbury. 

»»  Brownswood. 

»»  Caddington  Minor. 

M  Chamberlaine  Woq<I. 

It  Consumpta  per  Mare. 

n  Edd  Street. 

n  Harleston. 

M  Islington. 

»)  Mora. 

»•  Neasden. 

n  Newington. 

n  Ozgate. 

„  Portpool. 

»»  Reculverland. 

»>  Rugmere. 

tf  St.  Pancras. 

Wedland. 

»         Weoloctbam. 


DEAKS  AND  CnAFrER& 

1       SrjiTrMKirr  or 

Salidmry  CaiktdnL 

WhUt  CafAaflW^oONluuML 

■       DitAMtLHirs 

Prcccntomhip, 

PMndofCombtf  ISth. 

■           A7(D.CA}iO»t- 

Treisurenhip  and  Prebend  of  Calne. 

„             1^    lith. 

1          tlCft,  ITC 

Subdeancry. 

„          Coniptim  Dtmddii- 

Prebend  of  Alton  Australia 

Cudworth. 

„          Alton  Borealis. 

„          East  HtfptytML 

„          lieaminster  Secunda* 

„          KsnUm  tn  GmkaoL 

„          Buhopfttotic. 

„          liiiilebcrc. 

^          Chsrdsfeock. 

„           Litton. 

9          Chute  and  Chijenbury. 

»          Tauntoo. 

„           Grinutonc  and  Yettninstcr. 

„          Wanatrov. 

,,          Hartsbomc  and  Burbagc. 

,»          %Varniina«er,  alias  Lai6i 

Netheravon* 

„          >Vcdmore  3d. 

rt           lUisconibe  Soutlibury. 

Do.     itb- 

„           Stratton. 

Do.     Sdt. 

„           Tcjgnton  Regis, 

*    „           Tofleton 

„          WonninaUr. 

Wilsford  and  Woodfofd. 

„  '        Yatminsler  Sectindt. 

Deanery. 

n'ofvfrkmmpUm  Cotbfi^  Oktrd. 

Prcbeud  of  Hilton. 

„          Will«7nbalL 

Wobirton. 

Prebend  of  Eaton. 

Deanery. 

»,           Hallou|itljton. 

„          North  Lcvtrtoo. 
,,          Nortli  Mn*<k)iam, 

roHtOakt^wL 

„           Norwell  OverhalJ. 

Fk^ebflBid  oi  Amplaiora* 

Norwell  Paluball. 

n         Ape^bofpe. 

,,          NorweU  Tertia. 

Bote. 

„          Otton  Seounda, 

„          Botcvant. 

^         Sacruita. 

n           Bugtborpc- 
n          Dunnington. 
(1          GrindalL 

WM  QtiketM, 

,»          Hujtbwitte. 

Deanery. 

n   •      Knarcabofoogb.             ^ 

Preccntorship, 

L«>gtoft       ^m 

PrebcntI  of  Jiarton  David. 

Rioaa                 ^M 

^           Buck  land  Dlnham. 

&mtb  Ncwbdd.  ^M 

,,           Combe-   1st. 

SMiialV              ^B 

rt                  I3o.     Kill. 

uy^dkiOftu         ^ 

^               Do.    10th. 

WnttWU, 

„               Do.    K'th. 

»         Wftwni^ 

f           HuVrK¥AStD 

6.  List  op  SurrREssED  SiNECimE 

HAVE    BECOME     VESTED     IN     THE 

Ek:cLEsiASTicAL   CoMMxasiossi 

En  Arcs  or 

TO  June  10.  184-7. 

BBcoMRresriD 

!■ 

IW  Tlfir  ECCLE- 
si  Auric- A  I. 

COUMISSION- 

M%H  tif  TO  Junk 

Rectory. 

Dioeaw. 

J'Mian.        1 

Aslihury    *            ,         -         -         -         . 

Salisbury 

Btsbopof  B«tbaadwJ 

10*  1847. 

Cilcain          ..-_*. 

SC  Asapb      - 

Bisbop  of  a  Ai^d 

Cwni    -.-.-.- 

St  Asapb     - 

Biibop«rStA^H 

Efi>ftyn  or  llojie     -         -         .         »         - 

St,  Asapb     - 

BUbop  of  91.  J^H 

Elm  cum  Emooth           .... 

Ely      •         - 

BUbop  of  Ely.^^l 

Fiilbam 

Loudon 

BUbop  gC  Luod^^H 

Lbndrillo      ------ 

Sc  Asapb     - 

Bishop  of  ScA^H 

LJansaintfl'mid  yu  Mt?chain      -         -         - 

St  Asaph     - 

Bishop  of  SlJ^H 

I.o<lburyt  portion  of  Overhall  or  l^pperhall* 

Hereford 

Bi4iiiip  «r  H«^H 

Llanbrynmair         -         -         -         -         - 

St.  Asapb     - 

BiabopoTSLA^H 

Llansannan  ------ 

St.  AMipH     * 

BiahopaTSt^^H 

Wc*t  Tarring 

ChicbestcT    - 

Afcbbiibg|i  oT^H 

( I )  Tbc«c  were  boib  options  of  the  Arcb- 

by    htm   belbf«    Um   paMnf  d  mi 

btsbop  of  Cant^buryi  and  were  surrendered 

act                                               ^1 
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DEGRADATION.  (1) 

Defiaed^'Degradaium,  necumtrUy  Ududet  deposition — Stai.  23  Hen,  8.  r.  1 .  s,  6,'-- Ordi- 
nary COM  degrttde  clerks  before  corporal  punishment — Conon  122. — No  sentence  ofdeprt- 
rutiom  or  deposition  to  be  pronounced  against  a  minister,  but  by  the  bishop—^ Mode  of 
degradatiom'-' Dean  of  the  Arches  no  power  to  degrade. 

Degradation  is  an  ecclesiastical  censure,  whereby  a  clergyman  is  deprived  I>efined<> 
This  priest's  or  deacon's  orders.  (2) 

By  the  common  law  there  are  two  sorts  of  degrading ;  one  summary,  by 
€fd  or  sentence  only ;  and  the  other  solemnly,  by  divesting  the  party  de- 
rided of  those  ornaments  and  rites,  which  were  the  ensigns  of  his  order  or 
Bgree.(3) 

Deposition  or  degradation  from  the  ministry  necessarily  includes  depri-  I^gnuUtion 
ition  of  benefice ;  but  a  man  may  be  deprived  of  his  benefice  without  chi^idcpo«i- 
eing  degraded  from  the  ministry.  tion. 

Stat  23  Hen. 8.  c.l.  8.6.  reserved  to  the  ordinary  the  power  of  de-  Stat  23 lien. 8. 
ndiDi;  clerks  convict  of  treason,  petit  treason,  murder,  and  certain  other  ^^.''  ^' 

•    ..  i«^         .1  AiT^^.i  .  Ordinary  can 

floDies  there  mentioned,  before  judgment     And  Dr.  Gibson  observes  (5),  dcj^radc  clerks ' 

ut  in  the  judgment  given  against  Dr.  Lcighton  for  publishing  a  seditious  ^^J^  corporal 

Dok,  it  is  said  as  follows :  '*  And  in  respect  the  defendant  hath  heretofore  ^"°"  "*^"  ' 

otered  into  the  ministry;  and  this  Court,  for  the  reverence  of  that  calling, 

och  not  use  to  infiict  any  corporal  or  ignominious  punishment  upon  any 

cnon,  so  long  as  they  continue  in  orders ;  the  Court  doth  refer  him  to  the 

Egh  Commission  there  to  be  degraded  of  his  ministry;"  which  being 

eeordingly  done,  he  was  set  in  the  pillory,  whipped,  &c 

Bj  canon  122.  "  when  any  minister  is  complained  of  in  any  Ecclesiastical  Canon  122. 

Sourt  belonging  to  any  bishop  of  his  province  for  any  crime,  the  chancellor,  dcpXri^wn^or 

QBinissary,  official,  or  any  other  having  ecclesiastical  jurisdiction  to  whom  deposition  to  be 

^•hall  appertain,  shall  expedite  the  cause  by  processes  and  other  pro-  1*"^?**"°*^. 

ttdiogs  against  him ;  and  upon  contumacy  for  not  appearing  shall  first  nutcr,  but  by 

^lend  him,  and  afterward,  his  contumacy  continuing,  excommunicate  ^^^  bishop. 

m.    But  if  he  appear,  and  submit  himself  to  the  course  of  law,  then  the 

MUter,  being  ready  for  sentence,  and  the  merits  of  his  offence  exacting  by 

iv  either  deprivation  from  his  living,  or  deposition  from  the  ministry,  no 

M  sentence  shall  be  pronounced  by  any  person  whosoever,  but  only  by 

he  bishop,  with  the  assistance  of  his  chancellor,  the  dean  (if  they  may  con- 

''QkieoUy  be  had),  and  some  of  the  prebendaries,  if  the  Court  be  kept  near 


(1)   Fide    tit.     DiraxTATtON  —  Mak-  (2)  Godo1phin*s  Repertorium,  309. 

^^irt^PRiTiLioB!!   AND  Restkaimts  OF  (3)  Gibson^s  Codez,  10^. 

**  Clbaot— pAoiiuiTioN— Susrivuov.  (5)  Ibid.  106(2. 


DEGRADATION. 


ifodc  of  dcgra- 
atiou. 


IDegradatiok.  the  cathedral  cluirch ;  or  of  the  archdeacon*  if  he  may  be  had  canvamtjji 
and  two  other  at  least  grave  ministers  and  preachers,  to  be  calki  bj  Ik 
bishop,  wlien  the  Court  is  kept  in  other  places/* 

The  solemn  degradation  was  thus  performed  ;^ — **  If  the  offender  nas  i 
person  in  inferior  orders,  then  the  bishop  of  the  diocese  aloue;  if  ia  higbcr 
orden*,  as  priest  or  deacon,  then  the  bishop  of  the  diocese,  together  villi  4 
certain  number  of  other  bishoi>s,  sent  for  the  party  to  come  before  tlitin. 
He  was  brought  in,  having  on  hia  sacred  robes,  and  having  in  b»baiidii 
book,  vessel,  or  other  iustrnment  or  ornament  appertaining  to  hij^onier^u 
if  he  were  about  to  officiate  in  his  function.  Then  the  bbhop  publidj  toai 
away  from  him^  one  by  one,  the  j^aid  instruments  and  vestments  beloQ|iaf 
to  his  office*  saying  to  this  effect :  — This  and  this  we  take  from  tlieet  «iid4 
deprive  thee  of  the  iionour  of  priesthood;  and>  finally,  in  taking  awsjtb 
lust  sacerdotal  vestment,  saying  thus  :  By  the  authority  of  God  Ahxu^i 
the  Father,  the  Son,  and  the  Holy  Ghost,  and  of  us,  we  do  take  from  tin  | 
the  clerical  habit,  and  do  depose*  degrade,  despoil,  and  deprive  thee  of  il  j 
order,  benefit,  and  privilege  of  the  clergy/*  (I) 

This  sentence  was  executed  in  the  roost  disgraceful  manner  pos8ibl^  ud  I 
from  which  perhaps  originates  the  common  expression  of  puUinff  a  wai  | 
ffoum  over  /us  ears* 

It  seems  that  the  Dean  of  Arches  cannot  per  $e  degrade  a  clerk  (roatiij 
ministry.  (2) 


( 1 )  S  Burns'  £ .  L.  1 39.    G ibson*s  Codex, 
1066. 

(2)  \lde    Oarke    v.  Hmthtote    (GMX 
poti,  434, 

The  ancient  lnw  or  rule  of  dcgTadation  is 
thus  stated  in  the  Aixth  hook  of  the  Decre- 
tals (K  5,  L  9.  c.  2.).  Degradatio  quaUter 
fieri  dcbcati  k  nohk  tua  frati;rnitas  requi- 
fiivit.  Super  quo  tibi  tallter  rcspODdeinus  ; 
ffiiod  vcr1>0jjH  clegmdauo  5>eu  depo&itio  ab 
ordinibus  vcl  gradibus  Ecclesiasl  icis,  est  a 
proprio  episcopo,^  si  hi  a^istente  in  degrado. 
tione  clcriconjm  in  sacris  conAtitulorum 
ordinibus  certo  Episcoporum  nurncro  dif» 
Bnitu  canonibys^  t'itcienda :  quamqyani  pro- 
prii  EpLscopi  sctiicDtio  sine  aliorum  Epis- 
coponim  pTa^entia  siifiiciat  in  degradatione 
eorum,  qui  miDores  duntaxnt  ordines  rcce- 
pcrunt.  Actuahs  vero  »iiye  ^olemnis  ccrlcstis 
militiie  militi^  iid  e^t,  elerici  degradatio, 
(ctim  ad  cam  fucrit  procedendum)  fict  ut 
exauctorifutio  ejui«  qui  miJitiw  df^crvit  ar- 
matie»  cui  militaria  dctrahuntUT  insigDia, 
sicqtie  A  milttia  remi>(us  c^uths  rejicitur, 
priTatua  consortio  et  prtrilegio  militari. 
Clerieus  igittir  dG^gradandtiSf  vestihuii  ^sskciw 
indutias,  in  manibus  habens  librum,  vas,  vet 
aliud  instrumtntum  scu  ormsmentiim  ad 
ordinem  j>^tiiim  .vpuctjinii't  ae  si  deberct  in 
officio  &U0  solemuiler  minlstrareT  ad  Kpucopi 


prssentiam  adducstiiT  :  «tii  Epaeopii  F 
lice  singula,  slve  aim  ttistes,  calix,  \km*n 
qwTfia  alJjiy  que  ill!   jii^ta 
nAndomm   Clericorum   in  cua  ( 
ab    Epiitcopo   fiierint    tmdita,  ««t  < 
singular  iter  aufcrat ;  ab  ilk?  ir« 
omamentOt  quod  datum  «el  ( 
ultimd*  xDcboando,  ei 
tim  degradationem  coittiaBef  «i^H| 
mam  Tettem,  qiue  datur  \m   "  ' 
furft :     tunequc    radatur  c«{ 
tm»de«tur,  ne  totisura;  *ctt  cleriortia  t 
gium   remancflt   in  eodcm,      1\ 
Epi^copuH  in  dejrradatiaiic  bfit 
verbis  aliquibus  ad  terrorgii,  illkfi 
qus   in   coltatione  Ordifium  < 
diet^ndo  prc&byiero  hmc  i«l  da 
remotione  planets : 
saccrdotalem,  et  tc 
vamus :     sicque    IQ 
insignium  similibut  Ttflik  otn^    Is  > 
tionu    ultimi,    quod  in  eoQilMaK  ^ 
fu'ic    pritnum,   itifnacrtpto  fti  aU» 
modo  pronunciet  »▼«  dtcMl ;    Aw 
Lk4  omatpotentis  Patrij^  d  Fibicl  I 
finncti,   ae  nostra,  tihi  aulettami  \ 
cterimlem,  et  deponimus 
liatnus   et  exutmus  te  on 
ficio,  et  privUegio  ckncilL 
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DEPRIVATION.  (1) 
Generally,  pp.429 — 1>33. 

Difined — Deprivation*  determinable  by  eedeeiaetieal  laws — Eeeletiastical  courts  re- 
atrained  by  the  temporal  court*  —  Procedure  previously  to  the  Church  Diectpline  Act  — 
Deprivation  with  or  without  sentence — Want  of  orders — WoMt  of  age — Refusing  to  use 
the  Book  of  Common  Prayer  —  Not  reading  the  thirty-nine  artides  —  Non-adminis' 
tratum  of  the  sacraments  —  Not  reading  the  morning  and  evening  prayers  —  Non'Svh" 
seription  to  the  declaration  of  conformity  —  Simony  —  Pluralities  -—  Sequestration 
—  Deprivation  with  sentence  — Affirming  doctrines  contrary  to  the  thirty-nine  articles 
^Conviction  of  treason,  murder,  felony,  8fc,  —  Perjury --^  Disobedience  to  the  orders 
and  constitutions  of  the  church — Infidelity  and  miscreancy—' Incontinence  —  Drunken- 
ness —  Illegal  trading  -^  Not  taking  or  subscribing  to  the  oaths  of  dUegiance  and 
supremaey — Illiteraey^~Dilapidation9'''CAVst9or  Deprivation bt  the  Canon  Law. 


Bt  whom  Sentence  must  be  pronounced,  pp.  433, 434. 

Canon  122.  —  Sentence  of  deprivation  must  be  pronounced  by  the  bishop  —  Judge  of  the 
Court  of  Arches  can  pass  sentence  of  deprivation  —  Chancellors,  under  stat,  1^2  Vict, 
e,  106. »  have  not,  seemingly,  the  power  to  deprive. 


1.  Generally. 

Deprivation  is  when  a  bishop,  parson,  vicar,  &c.  is  deposed  from  his 
fennent  Of  deprivations  there  are  two  sorts  :  that  is  to  say,  a  heneficio 
I  a6  officio.  The  deprivation  a  Itenefieio  is  when,  for  some  great  crime,  &c., 
minister  is  wholly  deprived  of  his  living ;  and  deprivation  ah  officio  is 
ere  a  minister  is  for  ever  deprived  of  his  orders,  which  is  also  called 
NMition  or  degradation.  (2) 

rhe  causes  of  ecclesiastical  deprivations  are  determinable  by  the  ecclesi- 
ieal  laws ;  but  the  courts  of  common  law  sometimes  inspect  and  regulate 
I  proceedings  of  the  ecclesiastical  courts ;  and  if  they  proceed  against 
\  rules  of  common  law,  they  will  be  prohrbited.  (3) 

Previously  to  the  Church  Discipline  Act,  in  all  cases  of  deprivation  of  a 
rson  in  actual  possession  of  a  benefice,  it  was  essentially  requisite  that  a 
iaition»  or  citation,  for  the  party  to  appear  should  be  issued ;  that  a 
■rge  should  be  given  to  him,  by  which  he  has  to  answer,  called  a  libel ; 
It  eompetcnt  time  should  be  assigned  to  him  for  the  process  and  interro- 
tories  ;  that  he  should  have  liberty  to  retain  counsel  to  defend  his  cause, 
4  to  except  against  the  proofs  and  witnesses  ;  and  that  a  solemn  sentence 
cqU  be  pronounced,  after  hearing  all  the  proofs  and  answers. 


Gene  RALLY.     .! 


Defined. 


DcpriTations 
determinable 
by  eccle&i.iaticAl 
law. 

EcclesiaxtJcal 
courts  re- 
srraincd  by  the 
temporal 
courts. 

Procedure 
previously  to 
the  Cliurch 
Discipline  Act. 


Co  Hide  tit.   Akticlks  —  Degradation 
"  Jj**?*^'©"  —  Institution —  SusrxNsioN 

'/^OtfOAOKS  —  FuRCIfASKf. 

(S)  WOUttiig  on  the  Clergy,  208« 


(3)  Burgoyne  v.  Free  (D,D.),  S  Add. 
414.  2  Ilagg.  456.  Stephens*  Ecclesi- 
astical Statutes,  933.  Vide  post,  iiu  Fao- 
uuttxoir. 
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Deprtvatirtn 
,  with  or  without 


StaL  13&14 

Car.  2.  c.  4. 

Want  of  orders. 

C  12.  B.f>. 

W«nt  of  agtv 
Slat.  2  &  3 

and  !»lat 
I  Htiir.  c.  L\ 
Hefusin^  to 
use  iliif  IJiiok 
«»f  (Tunimuii 
Prayer. 


And  if  such  requisites  were  not  oliservec),  the  party  had  Joil 
appeal  to  a  superior  court  (1) 

Deprivation  caii  take  place  either  with  or  without  sentence.  Tkniei 
where  deprivation  occurs  without  sentence  are  tlieae, — ^wheo  it  hm  bm 
declared  by  statute,  that  upon  the  execution  or  oon-pertbrroance  of  a  oifttt 
act  J  the  party  shall  be  ipso  facto  deprived ;  but  except  it  he  isto  lk$ 
express  provisioDs  of  a  statute,  no  deprivation  can  take  place  iiiiilt«ilb 
after  a  sentence  pronounced  by  a  competent  tribunal.  These  principles  iff 
laid  down  in  the  following  language  by  Mr*  Rogers  f  2) : — "  Where  the  tfaq| 
done  is  in  itself  actually  null  and  voidi  and  inoperative  in  law,  at  the  pir* 
s^entation.  of  a  layman  to  a  benelice,  there  is  no  need  of  a  ieatfiicf  of 
deprivation. 

**  So,  also,  where  a  statute  declares  that  upon  the  doing,  or  the  ommm 
to  do,  a  certain  act,  tlie  party  shall  be  ipso  fat  (o  deprivcrd. 

^^  But  where  the  doing,  or  the  omission  to  do,  certain  acts,  axe  i 
only  for  deprivation  by  the  Ecclesiastical  Court,  tlien  there  mui^t  he  i 
of  deprivation," 

By  Stat  13  &  14-  Car.  2.  c.  4  s.  14.  no  person  can  be  admiUcd  tn  in? 
benefice,  who  has  not  been  ordained  a  priesL  (3) 

By  Stat.  13  Eliz,  c*  12.  s.  3.  no  person  is  to  be  admitted  to  any  \ 
with  cure,  except  he  then  be  of  the  age  of  three  and  twenty  yean  itlj 
least,  otherwise  he  will  be  ipso  facto  deprived. 

By  Stat.  2  &  3  Kdw.  6.  e.  L  and  staU  1  Eliz.  c.  2.,  if  an  iocunibefil  i 
to  use  the  Book  of  Common  Prayer,  or  if  he  preach,  declare,  or  speiitff ' 
thing  in  the  derogation  or  depraving  of  such  book,  or  use  any  otlter  f 
order,  ceremony  or  form  than  is  therein  mentioned  and  set  fortk  i 
be   twice  convicted  thereofj  he    will  be    deprived  ipso  fado  of  ill  I 
promotions.  (4) 

In  the  31st  of  Elizabeth,  Robert  Caudret/  (Clerk)  (5)  wa«  deptifdi 
Ills  benefice  by  the  high  commissioners^  aa  well  for  hta  haviog 
against  the  Book  of  Common  Prayer,  as  also  for  his  ha^tn^  reftiafid  ii« 
brate  divine  service  according  to  it;  and  such  deprivation,  t]ioi|l  I 
prescribed  by  this  statute  for  the  first  offence,  was  held  good*  becsa*  ^ 
ecclesiastical  judge  might  have  lawfully  inflicted  that  pantshiaeDt  1 
the  statute,  and  was  not  inhibited  (on  the  contrary,  fats  aoc 
is  reserved)  by  the  statute.  (6) 

By  Stat  13  Eliz.  c«  12.  s.  3.,  if  an  incumbent  do  not  publicly  read  thct 
nine  articles  of  religion  in  the  church  whereof  he  has  cure,  to  thstt 
common  prayer,  with  declaration  of  his  unfeigned  assent  therenntx*  ^ 
two  montlis  after  induction,  he  will  be  i)i*oyacfo  immediately  de|ni«i( 


(1)1  Stilling.  Eccles.  Cues,  323.  Ay- 
liHeV  P&rergon  Juris,  309. 

(2)  Eccles.  Law,  3<>2. 

(3)  Prior  to  the  eiutcinient  of  stat  13  & 
14  Car.  2.  c,  4,  s.  14.,  if  a  Idymim  was 
preiented,  instituted,  and  inducted,  he  was 
pcrKm  di  facto,  and  acts  done  by  bim,  while 
pvton,  such  AS  marriages,  leases.  Sec.  were 
valid  (Cowiardw,  Winder,  Cro,  EHz.  775.1, 
although  be  migbt  have  been  deprived. 
CoU  and  Gtover  v.  Cbvrafry  and  Lichfield 
^Biakop  of),  Hob.  149.  5iflton*j  ctue,  Cro. 
Car.  6S*     The  ttatute,  however,  enacts^  tbat 


DO  one  shall  be  eapabla  lo  fee  i 
anv  benefice;,  who  has  not  ta 
pneA.  Slqibeiii'  Eccfaiiarfi 
574. 

(4)  Vide  Camdr^^s  aim,  5  Coi.  J9l 

(i)  Ibid.  1.  (■> 

{6}    Vide     Camdiei    w^    Bma^  < 
Godb.  163. 

(7)  ruUpoti^tiu  Imtwenem^ 

By   tut.  23   Geo.  S.  &  fft.,  I 

luiry  may  allow  of  any  lavftd  ft^ 

for  not  complying  with  the  lirtrtB 


ISElii.clS,ca4i 
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Noii-admiius. 
traiion  til*  the 
v'lcrmiifnts. 
Not  ri'adiu)^ 
tliL'  inornuifj 
and  evening 


Stau  13  &  H 
Car.  2.  c.  4. 
w,  R— II. 
Suit.  I  G.  &  aL| 

tiuii  to  I  he 
diL-cJairatioii  of 
coiirormity. 

StaL  SI  Kli)!. 
1 6.  h.  la 


1  incurabeDt  be  not  admitted  to  adniiixister  tlie  sacramonts  witiihi    Genshallt* 
fW  itiiluction,  if  not  ail iiii tied  betbre^  ho  will  be  ipso  facto  itiime- 
ilktely  deprived* 

By  itat.  IS  ISc  14  Car.  2.  c.  4.  s.  6.  an  incumbGnt  not  reading  the  morning 
aid  evening  prayer,  and  deciaring  \m  unfeigned  consent  thereto,  according 
ta  tJie  prescribed  fornu  within  two  months  after  actual  possession,  or  in 
cue  of  impediment  w  ithin  one  montli  after  such  impediment  removed,  is  to 
be  vpm  facto  deprived. 

Every  person  in  holy  orders  is  to  subscribe  the  declaration  of  coiitbnuity 
to  the  liturgy  of  the  Church  of  England,  and  procure  a  certificate  under 
tbe  hand  and  seal  of  the  ordinary  (who  v&  required  to  make  the  same), 
ttl  pabliely  and  openly  read  the  same,  together  with  the  declaration* 
ApOi  tome  Lord's  day,  within  three  months  then  next  following,  in  his 
pubh  churcbf  in  the  time  of  divine  servicci  upon  pain^  if  he  fail  therein, 
•fbeiag  utterly  disabled,  and  ipsa  facto  deprived,  (1) 

Bj  staL  31  Eli2.  c  6*  ft.  10.,  if  witldn  seven  years  after  a  corrupt  entering 
into  the  ministry  or  receiving  of  orders,  any  person  accept  any  beiieiice 
or  promotion  ecclesiastical,   the  same  will  he  void  immediately  upon   his   Simony, 
indttetioiif  investiture,  or  installation ;  and  the  patron  can  present  or  collate, 
tff  dicpo^e  of  the  same  as  if  he  were  dead. 

Tlie  acceptance  of  a  second  preferment  or  bejiefice,  contrary  to  the  Ptumlitics* 
provisions  of  stat-  1  &  2  Vict.  c«  106.,  renders  the  party  liable  to  be  de- 
Itired  of 'his  first  perferment,  if  the  benefice  of  any  spiritual  person  con- 
tifliies  for  one  whole  year  under  sequestration  issued  under  stat.  1  &  2  Vict  So<iue*5tratioii, 
CilOfi^  for  disobedience  to  the  bishops  monition,  requiring  such  person  to 
i^idc  on  his  benefice;  or  if  such  spiritual  person.,  under  the  provisions  of 
•Bch  statute,  shall  incur  two  such  sequestration:*  within  the  space  of  two 
Jtm,  such  spiritual  person  will  be  deprived,  and  the  benefice  becomes 

By  fitat.  S  &  4  Vict  c.  80.  (2),   any  clerk  in  holy    orders  of  the  united 

Cbiirch  of  England  and  Ireland,  who  may  be  charged   with  any  offence 

the  laws  ecclesiastical,  or  conceniiug  whom  there  may  exist  scandal 

cTiI  report  as  having  otfended  against  the  said  laws,  and  regularly  con- 

Ylet^  under  such  statute^  is  liable  to  deprivation   or  suspension,  if  the 

•oiuiastical  laws  authorise  that  punishment* 

By  Stat.  13  Eliz.  c.  12,  s.  2.,  if  any  incumbent  advisedly  maintain  or  affirm 
*iy  ducirine  contrary  to  the  thirty-nine  articles,  and  when  con  vented 
i^fore  the  bishop  or  commissioners,  persist  therein,  and  be  thereof  lawfully 
^oanictad,  he  is  liable  to  be  deprived  by  sentence.  (3) 

The  ecclesiastical  courts  can  deprive  any  clerk  if  he  be  previously  eon- 

^'bled  by  the  temporal  courts,  of  treason,  murder,  or  felony,  (4)    But  the 

^^Nriftihiilical  courts  cannot  hold  a  plea  of  the  Crown,  (."j) 

^^^Cdmriction  of  perjury  in  the  temporal  or  Ecclesiastical  Court  (6),  and 

^^■hg  charged  with  unnatural  ofienccs,  and  flying  from  justice  (7),  are, 

Vbwbe,  omaes  for  deprivation. 


Stut.  3  &  4 

vit'L  c.  m. 

Dr,rRf?ATIOK 

WITH  SKMTnrcK,! 


Stat  isElii. 

Affirmiiiji?  dioc-i 
triiic-s  contruiy  [ 
to  tht  thirty- 
Ill  lic  urttcleii. 

Conviction  of 
trca'^cjii,  mur- 
der, felony,  SiC 
rerjury« 


(1>SI^  13&I4Car.i2.  c.  4.  ss.  a— 10. ; 
*fijhiiil    liy  Stat.  1  Gul  &  M.   sess.  !. 

^a.  «.  It 

(2)  FUr  Stephens*  Eode&iastirol  Statutes, 
(5)  fiit  wde^  tit  AaxicLss* 


(4)  StarU't  ea$e^  Hob.  12t 

(5)  Ibid.  ^90. ;  ttpo$t,  tit.  Piicjhiiiitwk. 

(6)  5  Edw.  4,  3.  Spteoi'scwK,  5  C4J.  58- 
Ayliffb's  Parergon  Juris,  t20S,  GibtOO*! 
Codex,  10G8. 

(7>  Biihijp  of  ChjfheF*8  oiie,  1822. 


'DfiobtHiieRco 
to  the  orders 
niicj  const itU" 
ticms  of  the 
church* 
lotidi'lky  and 
inifM.Tcaiicy. 


Incontinence. 
Druiiktriiut'ss. 


Slut.  I  ha 

VieLc.  IQG. 

Illejfal  trading. 
Splf'ttnal  per- 
sons may  he 
MU'^lven.dt'd,  nnd 
for  tin.*  third 
oirf  new  tie- 
privL'tl. 


Not  laViiig  or 
fliiljHcrthm^  to 
the  oiitlii»  of 
&llep;tiinci*  anil 
I  ikupreitiacy. 


Disobedience  to  the  ortlers  and  constitutions  made  for  the  ^ 
the  cimrch  was,  by  all  the  justices  in  2  Jac,  I.,  agreed  to  be  good  i 
deprivation. 

Under  infidelity  and  miscreancy  may  be  comprised,  atheism,  bliaplieij, 
heresy,  sclusm^  and  the  like,  which  the  laws  of  the  church    have  ilwip 
punished  with  deprivation.  (1)     And  the  juriftdtction  of  the  EeelesMtial    [ 
Court,  in  these  cases,  is  reserved  by  stat.  29  Car.  2,  e,  9*,  which  takfii  wif 
the  writ  de  heretico  combitrendo* 

In  the  12th  of  Eliz.,  two  clergymen  were  deprived  for  adultery.  (2) 

In  the  8th  of  James  1.  Parker  was  deprived  by  the  high  coiDtniauo 
for  drunkenness,  and  prohibition  was  denied.  (3)     And  in  an  actioa  of  ( 
for  not  setting  out  tithes,  the  defendant  having  showed  the  deprtTStMNil 
the  plaintitF,  for  drunkenness,  by  the  high  commissioners,  the  Cirart  I 
that  for  such  a  common  fault,  after  admonition,  the  comtutssioiien  ot^ 
deprive.  (4") 

By  Stat.  1  d  2  Vict*  e.  106.  s*  51^  if  any  spiritual  person  trade  or  det],« 
trary  to  tlie  provisions  of  that  statute,  for  the  bishop  of  the  dioeesei  i 
such   person  shall  hold  any  cathedral  preferment,  benefice,  camcyt  or  I 
tureship,  or  shall  be  licensed,  or  otherwise  allowed  to  perform  the  ( 
of  any   ecclesiastical    office    whatever,   to  cause   such   persoD  to  ht  i 
before  his  chancellor  or  other  competent  judge,   and  such   chano 
other  judge,  on   proof  in  due  course  of  law  of  such  trading,  can  i 
such  spiritual  pei^on  for  his  6rst  oSence,  for  such  time  not  exceedhig^ 
year,  as  to  such  judge  shall  seem  fit ;  and  on  proof  in  Like  maaoerl 
such  or  any  other  competent  ecclesiastical  judge^  of  a  second  oflenee  < 
mitted  by  such  spiritual  person,  subsequent  to  such  sentence  of  in 
such  spiritual  person  shall,  for  such  second  offence,  be  suspended  for  i 
time  as  to  the  judge  shall  seem  fit ;  and  for  his  third  offence  be  i 
ab  officio  el  baiefirio ;  and  thereupon   the  patron   or  patrons  of  aaj  i 
cathedral  preferment,  benefice,  lectureship,  or  ofGce,  can  make  donatioflf^ 
to  present  or  nominate  to  the  same,  as  if  the  person  so  deprived  i 
actually  dead. 

Every  ecclesiastical  person,  &c,  must  take  and  subscribe  the 
allegiance,  supremacy,  and  abjuration  specified  in  stat.  1  Geo- 1.  st.iL  d 
at  some  of  the  courts  of  Westminster,  or  at  the  general  or  quarter  i 
where  he  resides,  witliin  si:^  calendar  months  after  his  admittioo,  or  htf 
be  disabled  to  be  in  any  office*  (o) 

Lord  Hobart  says  that  illiteracy  will  subject  a  person  to  depijv 
being  malum  in  se,  (6) 

Lord  Coke  says,  that  dilapidation  of  ecclesiastical  palaces,  ] 
buildings,  is  a  good  cause  of  deprivation.  (7)     But  Dn  Gib^oii  doolili^l 
ther  the  punishment  w  as  ever  indicted,  and  observes  that  the  books  of  i 
law  speak  of  alienations  only.  (8) 


ostkl 


(I)  Gibson*!  Codev,  1068. 
5  Co.  54. 

(12>  BmHatiMcate,  G    Co.    13.  (1»). 
cti«m  Searle  v.  HlUiams,  Hob.  D9K 

(3)  Parker**  ca$e,  2  BrowriL  37. 

(4)  MttrtifMr  ▼.  FrttmaHf  I  ibid.  70. 


SpecaiUeoif^  (5)  Stat.  I  Gca  1.  sLiLe  19*»li> 

and  «tdt  9  Geo.  S.  cu  9(£.  ft.  S. 
Vide  (GyCaU  amd  Ghnmr  v. 

/dd(Bisknpo/},  Hot*.  1^ 

(7)  3  ijut.  doi.  2  Ilea*  c  as  i  1 

4.  34. 

(8)CA1li.  la  3.6.  ISL3.  1%, 
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The  causes  of  deprivation  by  the  canon  law  were  as  follow :  — - 1.  Dis-  Gikekallt. 

loting  confessions,  from  anger,  hatred,  or  even  fear  of  death,  was  punished  CauseTop  Db^ 

'ith  d^radation.     2.  Wearing  arms  was  punished  with  excommunication ;  privation  by 

nd  if  the  party  remained  contumacious,  he  was  ipso  facto  deprived.     3.  I"^  Canok 

Ton-residence.  (1)    4.  Demanding  money  for  sacraments.     5.  Obstinacy  jy   «    . 

I  an  intruder,  where  institution   had  not  been  obtained,  or  where  the  fossions. 

rior  incumbent  was   proved   alive,  was  punished  by  Othobon  with  the  Wearing  arms. 

38S  of  all  benefices  within  the  kingdom.  (2)     6.  Violating  a  sanctuary  was  Non-rcsidencc 

uDished  by  Othobon  with  excommunication  ipso  facto;  and  if  satisfaction  Demanding 

rare  not  made  within  a  limited  time,  with  deprivation.     7.  Marriage,  and,  ^^"am/nu 

^fsHhrif  bigamy ;   and  by  stat.31  Hen.  8.  c.  14.  s.  9.,  a  priest  keeping  com-  intrusion 

lany  with  a  wife  was  to  suffer  as  a  felon.    8.  Concubinage  was  punished  violatinff  a 

7  degradation  by  Alexander  II.;  and  by  stat.31  Hen.  8.  c.  14.  s.  10.,  a  sanctuary. 

fiat  keeping  a  concubine  forfeited  his  goods,  chattels,  and  promotions,  Marriage. 

Bd  was  to  suffer  imprisonment  at  the  king's  will.     9.  Contumacy  in  wear-  Concubinage. 

ig  an  irreguUr  habit,  after  monition,  was  punished  by  Archbishop  Strat-  Contumacy. 
Md  with  suspension,  ab  officio  et  beneficio,  which  could  only  be  redeemed 
J  paying  a  fifth  part  of  the  profits  of  the  benefice  for  one  year  to 

ke  poor.    10.  Officiating  after  excommunication,  without  absolution.  (3)  Officiating  after 

1.  Keeping,  either  publicly  or  privately,  without  the  licence  and  direction  ®^Ji|*™"™""»^- 

t  the  bbhop,  under  his  hand  and  seal,  solemn  fasts  not  appointed  by  law.  Keeping 

r  being  wittingly  present  at  any  such  fasts  so  kept,  was  punished  with  solemn  fants. 


saon   for  the    first    fault,   excommunication  for   the  second,  and 
■position  from  the  ministry  for  the  third.  (4) 


2.  By  whom  Sentekce  must  be  pronounced.  ^^  ^"^^ 

Sentence 


ML'ST  BE  PRO- 
NOUNCED. 

Canon  1 2i?. 
Sentence  of 


By  canon  122.  sentence  against  a  minister  of  deprivation  from  his  living, 
II  only  be  pronounced  by  the  bishop,  with  the  '*  assistance  of  his  chan- 

r,  the  dean  (if  they  may  conveniently  be  had),  and  some  of  the  pre-  deprrvation* 
if  the  court  be   kept  near  the   cathedral  church,  or  of  the  must  be  pro- 
Khdeacon,  if  he  may  be  had  conveniently,  and  two  other,  at  least,  grave  ",",|*"*^*^*  ^^  *^® 
rinsters  and  preachers  to  be  called  by  the  bishop,  when  the  court  is  kept 
I  other  places." 

In  Smuider  v.  Davies  (5)  Sir  John  NichoU  observed,  "  It  appears,  how- 
lir,  to  the  Court,  in  spite  of  what  has  been  urged  to  the  contrary,  that 
■priTation  is  a  penalty  which  it  is  not  at  its  option  to  award,  that,  and  de- 
Hition  being  specially  reserved  by  the  canon  to  the  diocesan.  (6)  It 
[  be  extremely  unwilling  to  do,  in  the  teeth  of  that  canon,  what  the 
I  itself  seems,  in  the  Court's  view  of  it,  expressly  framed  to  exclude  it 

PUt  fimn  of  proeen  and  sentence  of         (3)  Ibid.  1049. 

of  A  reetor  for  mm-reudence,  (4)  Canon  72.     2  Burn's  £.  L.  141.  (d). 


m't  Codex,  15S4.  (5)  1  Add.  296. 

(t)  Oitoo'*  Codex,  781.  (6)  ride  ante,  tit  Deoaadatiov,  427. 


F  F 


DEPRIVATION. 


Br  wnoic 
[  V0ir  B£  rio- 


Judge  of  the 
Court  of  Arches 
ean  fMiss  fen- 
tence  c^  depri- 
▼ation. 


Cbanculiors 
under  stat* 
1  &  2  Vict. 
c.  106.  have 
Dol,  seemiDgty, 
the  power  to 
I  dieprire. 


from  doing,  upon  the  mere  dicta  of  counsel  (1),  however  reipectlble>  b  ^ 
absence  of  any,  or  at  most  upon  the  strength  of  one  blind  prcccdwit'*  (*^) 

But  subsequent  ca^s  havcj  recognised  the  authority  of  the  Jud^  of  ik 
Court  of  ArcheiS  tu  deprive  without  the  presence  of  tlte  biftliofi  or  uc^ 
bishop,  (3) 

lu  Clarke  v.  Heathcote  (  Cierk)  (4),  which  was  a  proceeding  by  letlmof  f^ 
quest  from  the  BUtiop  of  Bristol  against  the  Rev.  Henry  Heathcole,  a  ckr4 
in  holy  orders,  of  Ciifton,  in  the  city  and  county  of  BrtstoL,  bal  holdDf  n 
preferment,  who  had  been  convicted  of  soliciting  a  person  to  commit  t 
certain  offence,  at  the  quarter  sessions^  Bristol,  on  the  8th  of  ApnL  l^ 
and  sentenced  to  twelve  monlhs'  inipriiionmenL  To  the  articks  exltiUlii 
against  him,  he  had  given  an  aBrmative  iji^ue,  and  the  prayer  of  t^  fir 
moter  was,  that  the  defendant  be  degraded,  deprived,  or  woKfmiitA  km 
the  ministry,  and  from  all  clerical  functions  within  the  provinfieb  lifm 
these  facts; — 

Sir  Herbert  Jenner  Fust  observed,  **  I  am  not  prefMured  to  my,  d  1 
were  of  opinion  that  this  i^  a  case  for  degradation,  whether  thb  Covtki 
the  power,  or  the  Archbishop  of  Canterbury  has  the  power,  of  proiioiiBfla| 
such  a  sentence,  whether  there  should  not  be  a  certain  number  of 
present*  But  I  am  of  opinion,  in  this  case,  that  justice  will  be 
the  deposition  of  the  party  from  the  ministry,  and  in  thai  caie  tlli 
would  be  entitled  to  pronounce  such  sentence  itself.  I  bmvob  iMWVffiv 
sentence  before  ine  to  that  extent;  but  if  you  porrect  a  ^enteiHSt 
the  party  from  the  ministry,  ^ — that  is,  depriving  him  of  aolhority  li 
ficiate,  —  I  am  prepared  to  sign  it"  (5) 

It  doe^  not  seem  that  stat  I  &'  2  Vict  c.  106.  gives  the  chasdlof 
power  to  deprive,  and  the  language  of  the  statute  is  so  ami 
executing  a  sentence  of  deprivation  under  its  provistoos  will  be  a  vtrf 
expedient  course* 


(I)  In  support  of  the  Court's  right  to 
deprive,  it  bad  been  urged,  among  other 
arguments,  bj  council  fur  the  promo? en t, 
that  iuch  was  the  generd  impression  or 
understanding  of  the  bar,  and  the  Qjiirt 
watf  rctsmded  that,  on  u  Lite  OL-voaion,  this 
position  had  been  broadly  advanced  by 
t'OuivHL-l  (  H'aUon  v.  Tfiorjh  1  Phil.  277, ) 
before  »  full  pommi&sioti  of  deWgatt's,  vrith* 
out  provoking  any  dissent,  A  manuscript 
note  of  Dr.  Harris  was  also  tnlrodueed  to 
its  notice,  which  was  in  theaeworda:  — 
"  In  1689,  Sir  George  Oxenden,  aa  dean  of 
the  Arches,  deprived  one  Rich»"  and,  in 
ooafimiatiou  of  thiit  note,  it  was  laid  to 
appear  from  bookii  in  the  Arches  registry, 
that  there  was  a  suit  depending  in  the  Court 
fifArches  in  the  year  1689,  entitled,  ♦*  Dr. 
Rich  again&t  Gerard  and  onother,"  presumed 
the  6rtt  (plain(ifl' or  appellant)  to  be  ike 
Dr.  Rich  said  iu  Imve  been  deprived. 

In  the  cuiinic  of  the  hearing  the  judge 
Ihfewout,  thi*t,  under  a^WifiTBiioilarpio- 


ceediiig,  it  would  be  mM 
whether   a  sentence  of  dqmnM 
not  be  bad  (aa  by  inf  okuig  iW  &tm 
archbbbop,  or  otbcnriat)  »■!»• 
breach  of  the  etnoci,  vbieb  i 
oonoeiredt  from  the  Couat*a  ; 
pass  it  />«r  ar,  in  the  mmnm 

(2)  Vide  cCiMi    JVan 
Siome^  1  Cofuuac  4S4. 

(3)  Waiwtm  v.  Thorp,  I   Wl  fTL 

(4)  4  £ccJe».  Kote*  oT  Lsms,  SSL 

(5)  A  sentence  was  pomcttd,  aoA" 
by  the  judge,  prooovi neing  "  t^  4 
Henry  HetttlKwte,  datiL,  IvhitokMi 
the 'exercise  of  the  ountitnr,  uJLhm\ 
diM^harge  and  function  of  bia  i 
and  th«  exercia*  tibciacC  ttai  mi 
pre^chiog  tlie  wt>fd  of  GodL  ' 
the  sacraments,  and  ceMfifez^f  ( 
duties  and  offioe*  whiti« 
province  of  Gvntcrbury*" 
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DILAPIDATIONS.  (1) 
.  DiriMKDy  p.  4S6/ 

.,  Stat.  IS  Eliz.  c.lO.  as.  1&2.  and  Stat.  1  &  2  Vict.  c.  106.  ss.S5. 
41.  k  4S.,  pp.  436— 4S8. 

5fal.  IS  EHz.  c.  la  —  WroHg$  and  frtmdM pradind  hy  ecclegkutteal penont  —  Remtdjf 
wkiek  tke  tucetuor  hat  vhen  the  predectMsor  makes  a  fraudulent  deed  to  defeat  him  for 
dOapidaiunu  —  StaL  17  Geo,  3.  c.  53.  —  Stat,  1  j-  2  rtct,  e,  106.  «.  35.  —  Vicar,  or 
perpetmal  euraie,  may  reside  in  the  rectary-hotue  if  kept  in  proper  repair  to  the  satisfac- 
tiom  of  the  bishop  —  Stat.  1  ^  2  Vict,  c,  106.  s.4l,^If  house  of  residence  not  kept  in 
rtpmsTg  ike  imeumbeni  to  be  liable  for  the  penalties  of  non-residence  »  Stat,  1  jr  2  Vict. 
c  106.  «.  43. '~-  Souse  of  residence  to  be  kept  in  rqwir,  although  a  license  for  non-resi' 
4net  is  grantedm 

EOCLXBIASTICAL   ORDINANCES^  pp.  438,  439. 

Beme/ksd  eccksiasties  bound  to  repair  —  Canon  law  with  respect  to  dUapidatioMS  —  If 
imcumbtnt  leave  the  property  of  the  church  dilapidated  at  his  death,  his  goods  to  be  rem 
epamwddefor  the  reparations. 


GXKKRALLTy  pp.  440 — 443. 

An  atoiaseni  mads  to  a  vicar  in  lieu  of  tithes  under  an  tndosure  act,  is  subject  to  the  law 
and  custom  of  Eng^nd  as  to  dilapidations  equally  with  the  ancient  glAe-'^  Judgment 
ef  Mr.  Justice  Littkdale  in  Bikd  (Clkrk)  v.  Rklph  —  Bights  of  bishop,  ^.  to  cut 
wood —  A  rector  may  cut  down  timber  for  the  repairs  of  the  parsonage  house  or  chaucel, 
hut  mot  for  any  common  purpose  — -  Entitled  to  botes  for  repairing  bams  and  outhouses 
hehmging  to  the  parsonage  —  The  herbage  of  a  chapel  yard,  and  the  loppings  of  trees, 
kthmg  to  the  imeumbeni  —  Proceedings  under  stat.  36  Edw.  1.  against  the  parson,  must 
kt  at  etmmom  law  —  Hedges  and  fences. 

Damages,  pp.  443—448. 

EukaSasfieni  persons,  upon  induction,  should  hare  the  dilapidations  surveyed —  Mode  by 
\  inquieitUm  to  be  made  concerning  ecclesiastical  dilapidations  —  When  the  benefice 
mm  vacamt^-'By  what  rule   dilapidations  of  the   rectory  house,  building,  and 
lore  to  be  estimated—Judgment  of  Mr,  Justice  Bayley  in  Wisxr.  Metcai.fx  — 
Ntglect  to  cultivate  the  glebe  land  in  a  husbandlike  manner,  is  not  a  dilapidation  for 
mkiek  am  imcuBtbent  can  recover -^Judgments  of  Mr,  Justice  Parke  and  Mr.  Justice  Pat- 
Umm  m  Bikjd  (Clxb.k)  r.  Rklth  —  Where  the  church  hoitnd  to  supply  the  materials  to 
mpmir  dilapidations,  a  succeeding  jirehendary  cam  only  recover  for  the  amount  of  the 
"  »  L  Conflicting  eatimatesfor  dilapidations. 


Remedies  for  Dilapidations,  pp.  448 — 454. 

PaoCHDIIKIS  IK  THK  EcCUULAlTlCAL  COUKT.— SxQUXSTRATIOIf— iS'to/.  1^2  Vict.  C.106. 

c  54.  »-  Bishop  cam  sequester  the  profits  of  a  living  to  repair  dilapidations  —  Seques- 


( 1 )    VidS  post,  tit  MORTQ AGBS  «.  PUftCHABlS. 
PP  2 


DILAProATIONS. 


tralor  liiAU  to  demandi  for  dllapidaiiott*  —  JndgmnU  of  Lord  ftaiJf  £s 
BEcitroRi>  —  Judgment  of  Lortl  StotctU  in  Winofiild  v,  WiTmiiw —  Onrf 
interfere  after  the  $tf*imitraiion  ha*  ctowd —  BaloMce  of  a  ttfmuhytiet^^  mtmrni 
inp  in  the  rtpittry  upim  the  dtalh  of  an  ittMihent  imetmbmii  vmtt  M  ^  mmSgtt 
fifth  fifmeralfy  »cqueMtered  —  Setituttrator^  hound  to  ddiv^r  tip  tMf 
OK  TllK  Caik — To  enahle  a  plaintiff  to  tupport  an  action  for  dHapidM 
hiiMh  a  Meitim —  WTure  the  requitite^  of  ttat.  9  Geo.  2.  c,  36.  knm  md  I 
— One  prebend  can  maintaiH  an  adion  apdintt  Ait  predeeetwor^  1%t 
teparate  a^ioiu  agaimt  the  exrecutor  of  tht  tale  rrctfor  for  dilapidatwmB  I*  dlt/^t^^, 
of  the  rectory — Upon  an  exchange  oftivin^t^  eocA  P*»^y  Hohtt  io  ikm  Mtrfkf  Jl^ 
tiona  —  LiciNSfC0  CiTJiATRa  —  MinisterM  ofchurchet  or  chapeU  bmit  maJkr  tf 
Building  ActM   liable  for   dHapidaiiom  —  Executor*   or   adminujimtimw  — 
of  a  deceaned  incumbent  only  bound  to  make  Muck  repair*  a*  art  <ibialcM^ 


the  pretert-ation  of  the  prtmite*  —  pAOHiBtTiow  —  IwjtTifCTfOir  ^  Atfras  *f  •  i 
may  have  an  injunction  against  the  incuinbent  to  *tay  wuU  —  So  my  iW  * 
general  againH  a  bi*hop  ^  But  the*/  cannot  pray  an  aeeoumt  oftheptoJUnJkir  H 
benejit  at  patron*. 


■f/ 


Dtrortn. 


1,  Defined* 


Dikpldation  is  when  an  incumbent  jiii^ers  the  par^oage  lioae  ar  Ml* 
bouses  to  fall  down,  or  be  in  decay,  for  want  of  neceamrj  reptoMldoo;  * 
pulls  down  or  destroys  any  of  the  houses  or  buildings  beloogiiif  l9  I 
living,  or  destroys  the  woods,  trees,  &'c*;  for  it  is  said  to  esteodtAt 
committing  or  sutfering  of  any  wilful  waste  in  or  upon  tJie  inlienliiitt^ 
the  church.  (1) 


Stat,  ISEut. 
c.  10«  AND  Stat, 
1  k  2  Vict. 
L'.  106, 

Wrong!  And 
frauifa  praethed 
hj  ecclcftiasticnl 
persons. 


Ucmody  which 

liii  wb«fi  the 
fymdcetcuir 
nmkn  a  fmii- 
dulent  deed  to 


2.  Stat.  13  Eliz.  c,  10,  ss.  1  &2.  and  Stat.  1  &  2  Vict,  c  lOS. 
ss,  35.  4.1.  &  43. 

8tut  13  £liz.  c*  10.  s,  1,  (2),  after  reciting  that  divers  ece1esta9|icil| 
being  endowed  and  possessed  of  ancient  palaces,  niansion-hooset,  j 
edifices  and  buildings  belonging  to  their  ecclesiastical  benefices  or  Cfi 
have  not  only  suffered  the  same,  for  want  of  due  reparations,  partly  tm 
great  ruin  and  decajj  and  in  some  part  utterly  to  fall  down  to  tW  j 
converting  the  timber,  lead,  and  stones  to  their  own  benefit  and  ^ 
dity ;  but  also  have  made  deeds*  of  gift,  colourable  allenattoos^  wai 
conveyances  of  like  effect,  of  their  goods  and  chattels  in  their  live 
to  the  intent  and  purpose,  after  their  deaths,  to  defeat  and  clc^tm 
successors  of  such  just  actions  and  remedies  as  otherwise  tliey  tRi||Ml 
should  have  had  for  the  same  against  their  executors  or 
their  goods  by  the  laws  ecclesiastical  of  this  realm ;  to  the  gtt^  i 
the  state  ecclesiastical,  and    intolerable    chai^ges  of  their  i 
evil  precedent  and  example  for  othcr.s  if  remedy  he  not  pnmdidzi 
by  sect.  2„   "  that  if  any  archbishop,  bishop,   dean,  arrhdcacon,  ' 
treasurer,  chaunter,  chancellor,  prebendary,  or  any  otlier  hvfiikgmi 
or  office  in  any  cathedral  or  collegiate  church  ;  or  if  aoT  [ 
other  incumbent  of  any  ecclesiastical  living  whereunto  do  hAmgmjy^^ 


(DDeggesPCby  EUis.134. 

(!/)  Fide  Stcphetis*  EcclesiMticiil  Statute*. 
424 — 428,  inm*t.i  ti  ttiam  slat,  14  Eli*. 
c,  n,  ;  Stat  i»  Elit  c*  11, ;  stat.   43  EUz. 


c9.  i  stat.5  Car.  I.  cC;  maLU^ 
c  55.  ;  «tat.  SI  Gmil  %   c  fft ;  Mi  1 1 
Vwt.c,  l(Xj.s<tsL9|k9¥i0b&eir 
Stat  S&6  Vust.  «&  SHi  4  n, 
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IT  tunueBf  or  other  buildings,  vhich  by  law  or  custom  he  is  bound  to  ^^'''  ^^  E"»- 
ceep  and  maintain  in  reparation,  do  make  any  deed  or  deeds  of  gift,  or  \\  *2^Vict.  ^^' 
ilimatioii  or  other  like  conveyances  of  his  movable  goods  or  chattels,  to  c  106. 
he  intent  and  purpose  aforesaid ;  that  then  the  successor  and  successors  of  defeat  him  for' 
lim  that  shall  make  such  deed  or  deeds  of  gift  or  alienation,  shall  and  may  diUpidations. 
xnnmence  suit,  and  have]  such  remedy  in  any  court  ecclesiastical  of  this 
nealm  competent  for  the  matter  against  him  or  them  to  whom  such  deed 
)r  deedi  of  gift  or  alienation  shall  be  so  made,  for  the  amendment  and  re- 
paimtion  of  so  much  of  the  said  dilapidations  and  decays,  or  just  recom- 
poue  for  the  same,  as  hath  happened  by  his  fact  or  default,  in  such  sort  as 
he  mighty  should,  or  ought  lawfully  to  have,  if  he  or  they  to  whom  such 
deed  or  deeds  of  gift  or  alienation  shall  be  so  made,  were  executor  or  ex- 
ecutors of  the  testament  and  last  will  of  him  that  made  such  deed  or  deeds 
of  gift  or  alienation,  or  were  administrator  or  administrators  of  his  goods 
or  chattels."  (1) 

Provisions  have  been  made  by  stat  17  Geo.  3.  c53.  and  other  sta-  StatnGeas 
tutes  (2),  to  raise  money  by  way  of  mortgage  to  repair  dilapidations,  and  ^'  ^^• 
ai  the  material  provisions  of  such  statutes  will  be  found  under  tit  Mort- 
CAGES,  a  repetition  in  this  place  would  be  unnecessary. 

By  itat.  1  &  2  Vict  c  106.  s.  35.  **  in  all  cases  of  rectories  having  vicar-  stat.  i  &  2  Vict 
ages  endowed,  or  perpetual  curacies,  the  residence  of  the  vicar  or  perpetual  <*.  ice.  s.  35. 
cmte  in  the  rectory -house  of  such  benefice  shall  be  deemed  a  legal  resi-  pet^al  curate 
deoee  to  all  intents  and  purposes  whatever ;  provided  that  the  house  belong-  may  reside  in 
ug  to  the  vicarage  or  perpetual  curacy  be  kept  in  proper  repair,  to  the  satis-  *     '^k'^t ' 
fiction  of  the  bishop  of  the  diocese."  proper  repair 

By  stat  1  &  2  Vict  c.  106.  s.  41.  «<  every  spiritual  person  having  any  house  *P  ihe  sajtiafac- 
of  residence  upon  his  benefice,  who  shall  not  reside  therein,  shall,  during  bishop, 
•och  period  or  periods  of  non-residence,  whether  the  same  shall  be  for  j^^^  i&sv'ct 
^  whole  or  part  of  any  year,  keep  such  house  of  residence  in  good  and  c.i06.  s.41. 
vifficient  repair;  and  in  every  such  case  it  shall  be  lawful  for  the  bishop  If  |»ou»e  of 
io  ctase  a  survey  of  such  house  of  residence  to  be  made  by  some  com-  i^^p^  j^  repair, 
leCeot  person,  the  costs  of  which,  in  case  the  house  shall  be  found  to  be  the  incumbent 
Mt  of  repair,  shall  be  borne  by  such  spiritual  person  ;  and  if  the  surveyor  |^^.  peil^lties^or 
lUI  report  that  such  house  of  residence  is  out  of  repair,  it  shall  be  lawful  non-residence. 
br  the  bishop  to  issue  his  monition  to  the  incumbent  to  put  the  same  in 
repair,  according  to  such  survey  and  report,  a  copy  of  which  shall  be  an- 
loed  to  the  monition ;  and  every  such  non-resident  spiritual  person  who 
Ul  not  keep  such  house  of  residence  in  repair,  and  who  shall  not,  upon 
■eh  monition,  and  within  one  month  after  service  of  such  monition,  show 
snse  to  the  contrary  to  the  satisfaction  of  the  bishop,  or  put  such  house  in 
Kpur  within  the  space  of  ten  months,  to  the  satisfaction  of  such  bishop, 
Ml  be  liable  to  all  the  penalties  for  non-residence  imposed  by  that  act 
faring  the  period  of  such  house  of  residence  remaining  out  of  repair,  and 
■til  the  same  shall  have  been  put  in  repair." 

By  ttat.  1  &  2  Vict  c.  106.  s.  43.  '<  where  the  house  of  residence  shall  be   Stat  i  &  l' Vict 


c.  106.  s.  43. 


0)  Stat  14  Elii.  c.  11.  was  repealed  by  (2)    ride  sUt   21  Geo.  3.   c.  66. ;  Mat 

■ht  49  Geo.  S.  c  84. :  its  protisions  were  55  Geo.  3.  c.  147. ;  stat.  56  Geo.  3.  c.  52.  ; 

iMiicd  by  sUt  57  Geo.  3.  c.  99.,  so  far  as  sUt  1  Geo.  4.  c.  6. ;  sUt  5  Geo.  4.  c.  89.; 

SripplMd  to  the  charging  of  benefices,  sUt.   7  Geo.  4.    c.  66. ;  stat.  1  &  S  Vict 

^Mtt.  57  Geo.  3.  c.  99.  was  repealed  by  c.  23.  ;  stat  1  &  2  Vict  c.  106. 
^  1  &  S  Vict  c.  106. 

FF  3 


Sfxr.  13  EujL 
c»  10.  akoSfat. 
1  &  3  Vict. 
cI06. 

House  of  resi- 
dence to  he 
kept  111  reiiair, 
although  a 
licence  for  non* 
residence  is 
granted. 


unfit  for  the  residence  of  such  spiritual  person,  such  unfitoetB  i 
occasioned  by  aoy  negligence,  default,  or  other  mieconduct  of  smell  i 
person^  and  such  spiritual  person  keeping  such  house  of  residence,  If  aaft 
and  the  buildings  belonging  thereto,  in  good  and  suBicient  repair  and  ooo* 
ditiofi,  to  the  s^atisfactton  of  the  bishop  ;  and  a  certificate  under  the  Imidiil 
two  neighbouring  incumbents,  countersigned  by  the  rural  de&o,  if  aoVv  iil* 
no  house  convenient  for  the  residence  of  such  f^pintual  person  eau  be  ^ 
tained  wthin  the  parish »  or  within  the  limits  prescribed  by  this  act,  bciif 
first  produced  to  the  bishop  ;  and  also  to  grant  to  any  spiritual  persoo  I 
ing  any  benefice,  and  occupying  in  the  same  parish  any  mansion  or  i 
nrhereof  he  shall  be  the  owner,  a  licence  to  reside  in  such  mansion  or  as* 
suage,  such  spinttid  person  keeping  the  house  of  residence  and  other  boiU* 
ings  belonging  thereto  in  good  and  sufficient  repair  and  condttlaiit  ad 
producing  to  the   bishop  proof  to  his  satisfaction  at  the  time  of  grsntisf 
every  such  licence  of  such   good  and  tJsufticient  repair  and  conditioo;  pf** 
vided  always,  that  any  such  spiritual  person,  i^-ithm  one  month  aflfrrtftfll 
of  any  such  licence,  may  appeal  to  the  archbishop  of  the  prorince,  whoild 
confirm  such  refusal,  or  direct  the  bishop  to  grant  a  licence  under  thill 
as  shall  seem  to  the  said  archbishop  just  and  proper.** 


£oeijeiiAs- 

Bcnefict'd  ec* 
ctesjostlcs 
l>ouad  to 
reptair. 

Canon  Iftir 

with  respect  to 
dilapidations. 


Coniktltiitioii  of 
Othobon. . 


3.  Ecclesiastical  Ordinances. 

By  the  Legantine  Constitution  of  Othobon »  all  ecclesiastical  per 
are  beneficed,  are  required  to  repain  (I) 

If  any  spiritual  person  holding  any  preferment  for  life,  allow  the  | 
age  house^  stables,  bams,  or   any  other  of  the  buildings,  or  the  fniCKiil 
the  property  of  tlie  church,  to  fall  into  decay,  or  commit  or  allow  to  be  < 
mitted  any  wilful  waste  on  the  same,  he  may  be  proceeded  against  ia  1 
Ecclesiastical  Court,  and  compelled  to  make  the  necesaary  repenatioiu 
case  of  accident  by  fire,  the  same  responsibility  attaches.  (2) 

'*  To  the  intent  that  we  may  provide  a  remedy  against  the  isutwU 
of  divers  persons,  who,  although  they  receive  much  substance  from  I 
churches  and  ecclesiastical  benefices,  do  yet  neglect  their  Itousei  and  i 
edifices,  so  as  not  to  presence  them  in  repair,  nor  build  them  when 
and  fallen  down,  by  reason  whereof  deformity  occupieth  the  ilaltef  ( 
churches,  and  many  inconveniences  ensue ;  we  do  ordain  and  ertthliifc  I 
all  clerks  shall  take  care  (3)  decently  to  repair  the  houses  of  thetr  1 


(1)  Ayliffe**  Parergon  Juris,  217, 

(2)  Ecclesiastical  Commiaioti^f*'  He- 
port,  February  15.  1S3I2,  p.  51. 

On  this  iulijcct  the  Ecclc-siAstieal  Com- 
missioners oljsenre  (ibidA  "Though  suits 
of  this  dpsicription  are  in&equent,  we  think 
that  this  hranch  of  juriadietioti  ought  to 
he  retained,  and  thnt  it  may,  when  neces- 
sary, be  heneficially  cxerciwd  by  the  pro 
irincinl  courts.  Some  modifieationii  may, 
however,  be  advantaic^eouKly  introduced. 
llieBe  proceeding  have  hitherto  bt»cn  carried 
on  In  the  criminal  ftmn  ;  in  lieu  of  this,  we 
jire  of  opinion,  that  a  civil  «uit  should  he 
Mttrstitutcd,  and  the  defendent  compi^Hcd  by 


tequestnition,    to    obey   the   m 
Court ;  preserving  to  sll  tbt  i 
the  church,  the  pa^viw  anil  ] 
right  ta  in«>titute  the  ] 

(S)  That  all  dtrJU  i 
der  which  general  e 
bended  cur«tc»   and 
othert   having    aoy 
wbatioever. 

The    £cd«aiasiieal 
their  Report  of  Fehrtnry  15*  I 
itate^    '*  Doubts    hav»     hns 
wbetlier  «tiits  tarr 
brought    against    p 
are  humbly  of  opiaj 
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and  ottier  buildings,  as  need  shall  require ;  whereunto  they  shall  be  emrncstly 

idnoDished  by  their  bishops  or  archdeacons  ( i ) ;  and  if  any  ot'  them,  after 

tk  motittioTi  of  the  bishop  or  archdeacons,  shall  neglect  to  do  the  same  for 

tbeipikce  of  two  months  (2),  the  bishop  shall  cau.se  the  same  ejfectiially  to 

bedoDe»  at  the  costs  and  charges  of  such  clerk,  out  of  the  profits  of  his 

diurcK  and  benefice  (3),  by  the  authority  of  this  present  statute ;  causing  so 

Dmeh  thereof  to  be  received  (4*)  as  shall  be  sufficient  for  such  reparation.  (5) 

The  chaJtceU  also  of  the  church  they  shall  cause  to  be  repaired  by  those  who 

tre  bound  thereunto,  according  as  is  above  express etl.     Also  we  do  enjoin, 

I  kf  ittestaiion  of  the  divine  Judgment,  the  archbishops  and  bishops,  and  other 

Ifrfilior  prelates,  that  they  do  keep  in  repair  their  houses  and  other  edifices, 

1%  caiDBing  such  reparations  to  be  made  as  they  know  to  be  needful/* 

**Ifthe  rector  of  a  church  at  his  death  ^hall  leave  the  houses  of  the 
karcb  ruinous  or  decayed  (6),  so  much  shall  be  deducted  (7)  out  of  his 
ical  goods  (8)  as  shall  be  sufKcierit(9)  to  repair  the  same  (10)^  and 
Pb  ntpply  the  other  defects  of  the  church*  (11}  The  same  we  do  decree 
eoDcerniog  those  vicars  M^ho  have  all  the  revenues  of  the  church,  paying  a 
aodenle  penaion.  For  inasmuch  as  they  are  bound  to  the  premises,  such 
portioii  may  well  be  deducted,  and  ought  to  be  reckoned  amongst  the 
deteu  (12)  Always,  nevertheless,  having  a  reasonable  regard  to  the  revenues 
^HkO  churchy  when  such  deduction  is  to  be  made*  (15) 


ECCLXSIAJI- 

KANCKS. 


If  incumbent 
leave  the  pro- 
perty Df  diu 
church  dilapi' 
dated  at  his 
death,  his  goods 
to  be  respon- 
sible for  the 
TcparatioiiB. 


t  holding  preferment  for  life, 
the  strict    Acceptatlou  of  the 
perpfiual  curates  or  noU  should^  in 
t  of  all  property  tliey  hold  in  right  of 
lcktir«ti,  be  liiible  oo  account  of  diJapi* 
to  all  proceedings  which   may  be 
1  cat  ftgalnst  irpiritual  rectors 


thty  *hail  he  mnuttfy  ad* 

kjf  iktir   hUhopi  or  anJkdeacons : 

i  thb  bM  •onietiiDcs  been  done  by  a 

t  noQitiofi  throtighout  the  diooess  or 

GtbKiQ's  Codex,  751. 

MRM  of  1603,  expressly  ct^oit)  tlie 

bH  f  iaiutioa  to  be  onoe  in  Ihree 

for   the   purpose   of    surveying  the 

^  houm  of  every  incumbent,  an  well 

r  the  same,  if  need  require,  to  be 

and  tlie  churchyards   main- 

I  tralU,  raiU,  or  \m\cs. 

)  MeO  mtfflmft  to   din  ih*  name  for  the 

M^$mo  mmih* :  —  At  least,  \q  set  about 

(or  it  may  be,  that  such  time 

lie  tntitlRcient  for  the  finishing  t!iereoC 

I  Cim<^  tkt  profiiM  ef  the  church  and 

ff;^So  that  it  IS  lawful  for  tlic  or- 

the  same,  for  the  mak- 


rvpftratiotti. 

A   thertef  10  be  rv- 

And  sold  to  the  best  purchaser* 

(I)  A9  UUir  h€  tufficitTtt  for  tuck  repara' 

■  Aceording  to  the  diseretton  of  the 

a»  partieuUr  occasions  require.  The 

pfaflSce  ha  fifth  part      And  if  the 

(filial isfied*  he  m*y  appeaU 

~   '  the  htmtti  e^  the  cAitrcA 

'  —  Af  the  manse  of  the 

and  other   huildingH 

the    buBding    or    reparation 


whereof  pertains  to  the  rector  or  vicar 
immedmtd^.  But  otherwise  it  seems  ti> 
be  of  tho§e  hoiis4?«  the  building  or  repara-^ 
tion  whereof  pertains  to  others^  as  of  ten- 
ants, hf  virtue  of  the  tenure  of  their  lands. 

(7 )  So  mtuJi  shall  he  deducted  :  —  Ettlicr 
by  himself  in  his  last  will  and  testament,  or 
by  tlic  ordinary,  whose  olhcc  it  is  to  provide 
for  the  good  of  tliu  church, 

(8 )  Out  of  hk  eccksia*tica}  poodt :  — 
Which  he  has  obtained  in  the  right  of  hU 
church  ;  for  such  goods  by  tacit  agreement, 
are  bound  for  the  reparations ;  but  sup- 
pose (says  Lyndwood)  he  has  not  ecclesi- 
avtieal  goods  safficicnt,  whether  such  repar- 
ation ought  to  be  made  out  of  his  patrimo* 
nlal  goods,  has  been  made  a  questioo.  It 
seems  (he  says)  that  if  he  had  employed 
hiR  ecclesiastical  goods  in  the  improving  of 
his  patrimony,  or  if  by  too  much  attention 
to  his  worldly  atfkirs  he  liail  neglected  hi* 
ecclesiastical ;  in  such  case  he  is  bound  to 
make  satisfaction  out  of  his  patrimonial 
goods,    Lyndwood,  Prov,  Const.  Ang,  250. 

(9)  Mx  shaJJ  he  sufficient  .*  —  And  if  there 
be  not  sufficient,  then  so  &r  forth  as  the 
goods  will  extend.      Ibid. 

( 10)  Tit  repair  the  tame  .* —  Having  regard 
to  the  exigenciei:  and  quality  of  the  tbtng 
lo  be  rcpiiired,  so  as  the  same  be  for  neces- 
sity, but  not  for  ]]lciisure.      Ibid. 

(11)  And  to  supply  other  defects  of  tkt 
churek  .* — So  far  forth  as  they  belong  to  the 
rector  or  vicar  to  be  sustained.  Ibid. 
J|(12)  Ouifht  in  be  rrehoned  nmtmgst  the 
debts :- —  And  therefore  to  be  preferred  before 
legacies  ;  for  legacies  are  not  to  fie  paid  until 
the  debts  idiall  be  first  satisfied.     Ibid.  25 1. 

(J 3)  Ibid, 
r  4 
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GiKUALLT. 


4.  Generally. 


An  allotment 
made  to  a 
vicar  in  liuu  of 
tithes,  under 
an  inclosure 
act,  is  subject 
to  the  law  and 
custom  of 
Kngland,  as  to 
dilapidations, 
eiiually  with 
the  ancient 
glebe. 

Judgment  of 
Mr,  Justice 
Littledalu  in 
Bird  {Clerk)  v. 
Jielph. 


An  allotment  made  to  a  vicar  in  lieu  of  tithes,  under  an  inclosure  act,  i 
subject  to  the  law  and  custom  of  England,  as  to  dilapidations,  equally  vitl 
the  ancient  glebe ;  and  if,  when  he  comes  into  it,  there  are  fences  upon  i 
which  he  ought  to  repair,  but  he  dies  leaving  them  unrepaired,  his  exe- 
cutors are  liable,  at  the  suit  of  his  successor :  thus,  in  Bird  {Qerk)  r 
JRe/ph  (1),  Mr.  Justice  Littledale  observed,  <'  There  b  no  doubt  that,  astc 
the  fences  of  the  ancient  glebe,  the  executors  of  a  vicar  are  liable  to  tbc 
successor  for  dilapidations ;  that  appears  from  Lyndwood  (2)  ;  and  so  also 
Gibson,  in  his  Codex  (S),  in  a  note  on  the  stat  IS  Eliz.  c.  10.,  which  wu 
made  to  prevent  fraudulent  deeds  made  by  spiritual  persons  to  defeat  their 
successors  of  their  remedy  for  dilapidations,  says,  that  though  it  only  spetb 
of  palaces,  mansion-houses,  and  other  edifices  and  buildings,  yet  it  is  certun 
that  under  that  name  are  comprehended  hedges^  fences,  &c.;  and  in  thefoiiD 
in  Gibson  (4),  on  a  commission  to  inquire  into  the  dilapidations  of  a 
bishop,  there  are  enumerated  defects,  amongst  other  things,  in  the  walls  and 
inclosures :  and  here  the  defendant  himself  does  not  doubt  his  liabilitj  ia 
respect  of  the  fences  of  the  ancient  glebe  lands,  for  as  to  that  cause  of 
complaint  he  has  let  judgment  go  by  default. 

*<  But  the  question  is,  whether  the  representatives  of  the  vicar  be  liabb 
for  the  non-repair  of  the  fences  of  the  allotment  which  was  made  to  iii> 
under  the  act  of  parliament  mentioned  in  the  case. 

"  The  act  directs  that  the  outward  fences  of  allotments  to  the  view  shiD 
be  repaired  by,  and  at  the  expense  of,  the  vicar  and  his  successors,  after 
they  have  been  made  and  erected  by  the  commissioners  :  but  this  actioD  is 
not  brought  upon  the  provision  of  the  act  which  directs  the  vicar  to  repaff 
the  fences,  but  it  is  brought  upon  the  liability  arising  upon  the  law  aw 
custom  of  England  ;  and  then  it  is  to  be  considered  whether  the  allotmeali 
which  has  been  made  only  a  few  years  ago,  in  lieu  of  tithes,  is  such  a  pi^e 
of  land  as  tliat  the  law  and  custom  of  England  as  to  this  liability  of  the 
vicar  will  attach  upon  it. 

''  What  is  called  the  law  and  custom  of  England  does  not  mean  a  enstoiK 
in  the  sense  of  a  custom  from  time  immemorial ;  but  it  merely  means  tie 
common  law,  as  is  stated  by  Mr.  Justice  Bayley  in  delivering  the  judgment « 
the  Court  in  Wise  v.  Metcalfe,  (5)  If  it  was  confined  to  such  lands » 
belonged  to  vicars  before  and  at  the  time  of  the  commencement  of  Wpl 
memory,  there  is  scarcely  a  vicar  in  the  kingdom  whose  lands  would  he 
.TfTectod  by  it. 

**  Vicarages  did  not  exist  at  common  law  in  the  way  they  are  now  cco^ 
luted.  In  Gibson's  Co^lex  (6)  it  is  said,  that  there  were  no  vicarages  al 
common  law  ;  or,  in  other  words,  no  tithes  or  profits  of  any  kind  do,di(^ 
belong  to  the  vicar  but  by  endowment  or  prescription ;  and  there  was  iM 
(|uarc  impedit  for   the   advowson   of  a  vicarage   before  Westnunster  ^ 


(1 )  2  A.  &  E.  779. 

(2)  P.  254. 

(3)  P.  752. 


(4)  P.  1498. 

(5)  10  B.  &  C  SI3. 

(6)  P.  7)9. 
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c5.{l\  nor  a  juris  utrum  for  the  possessions  of  a  vicar  before  staU  Gknebally. 
4Edfr.  8.  St  L  c.  17.     And  aften^^^ards  he  says,  where  the  books  of  common  judgment  of 
hw  speak  of  the  beginning  of  vicarages,  some  fix  it  in   the  reign  of  Mr.  Justice 
Henry  III^  and  others  in  the  reign  of  King  John  ;  and  he  afterwards  quotes  ^^|^*f  ^^j,^  ^ 
tone  authorities  to  show  that  there  were  at  least  some  vicarages  in  the   Rtlph, 
time  of  Henry  IL     It  is  not  material  whether  there  were  any  before  the 
time  of  I^al  memory ;  if  any,  they  are  few  in  number ;  and  we  only  cite 
tkie  passages  to  show  that  much  the  greater  part  at  least  of  the  possessions 
of  ficars  commenced  since  the  time  of  legal  memory.     And  by  the  statutes 
of  15  Rich.  2.  €•  6.  and  4  Hen.  4.  c.  12.  directions  are  given  for  the  endow- 
ment of  vicarages,  and  several  late  acts  have  passed  for  giving  power  to 
diftrent  classes  of  persons  to  augment  vicarages  without  a  licence  from  the 
Crown,  notwithstanding  the  statutes  of  mortmain. 

"We  never  heard  any  doubt  expressed  but  that  all  the  lands  of  vicarages, 
vkether  upon  very  old  or  more  modern'  endowments,  fall  within  the  rule 
H  to  dilapidations.  And  we  are  of  opinion  that  this  allotment  follows  the 
ime  rale^  and  is  to  be  treated  as  the  old  glebe  of  the  vicarage ;  and  the 
Bore  so»  if  it  wanted  any  other  reason,  that  it  is  in  lieu  of  the  tithes  of  the 
riearage. 

**  It  does  not,  however,  necessarily  follow,  that  if  a  vicarage  be  endowed 
vitk  new  land,  or,  as  in  this  case,  with  an  allotment  of  common,  the  vicar 
vooki  be  bound  to  repair  the  fences ;  because,  if  it  came  to  the  vicar  with- 
Nt  any  fences  to  it,  the  vicar,  in  most  cases  at  least,  would  not,  unless  lie 
pat  up  fences  himself,  be  bound  to  fence  it,  so  as  to  subject  his  rcpresent- 
Utres  to  an  action  for  dilapidations.  But  in  this  case  the  commissioners  arc 
to  make  the  outward  fences  in  the  first  instance,  and  therefore  it  comes  to 
Ike  vicar  in  an  inclosed  and  fenced  state :  therefore,  even  without  the  direc- 
Ikm  in  the  act,  that  he  was  to  keep  up  the  fences  at  his  own  expense,  the 
emmon  law  would  attach  upon  it,  as  far  as  related  to  his  successors. 

"  It  seems,  from  the  case,  that  the  fences  were  not  properly  put  up  by  the 
BOBmtMnoners.  By  the  act,  they  were  to  be  the  judges  in  what  way  it  was 
b  be  done :  possibly,  if  it  could  have  been  clearly  made  out  that  the  fences 
voe  insufficiently  made  under  their  directions  at  first,  a  mandamus  would 
kve  lain  to  compel  them  to  make  proper  fences,  which  were  likely  to  be 
ptfinanent ;  but  it  is  now  too  late  to  do  that. 

''We  are  of  opinion,  therefore,  that  there  must  be  judgment  for  the 
Ihiotiff.*' 

If  a  bbhop,  archdeacon,  parson,  or  the  like,  abate  all  the  wood  upon   Rights  of 
Ihe  kmd,  it  will  be  a  dilapidation.  (2)     Thus,  the  Archbishop  of  Dub-  ^^;^'  ^ 
tk  was  fined  300  marks  for  disafforesting  a  forest  belonging  to  the  arch- 
bdM>pric.(3) 

h  Chapman  v.  Bamabi/{4i),  Chief  Justice  Cook  observed :  "A  bishop  is 
•^y  to  fell  timber  for  building,  for  fuel,  and  for  his  other  necessary  oc- 
HWUini,  and  there  is  no  bishopric,  but  the  same  is  of  the  foundation  of  the 
kiag;  the  woods  of  the  bishopric  are  called  the  dower  of  the  church,  and 
Ikew  are  always  carefully  to  be  preserved,  and  if  he  fell  and  destroy  this, 

(1)  ScaL    13  £dw.  1.  St  i.  c  5.  I.  4. ;  (3)  Ayliflfe's  Piirvrgon  Juris,  817. 

■iii  8  Inst.  363.  364.  (4)  2  Bulst  279. 

(S)  8  Vin.  Abr.  Dihpidaiumi  (A),  481. 
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Onrt  RALLY. 


A  rector  may 
cut  down 
itmber  for  the 
rcpaire  of  tlie 
parsonage- 
house  or 
chancel,  Init  not 
fbr  any  common 
purpose. 


^  He  is  enlitlt'tl 
to  botes  for  re- 
piiiiiug  biriiN 
and  outhou^sev 

'  belonging;  to 
the  pAfsona^e. 


Th*hcrbngeof 
a  chapfUvMrtl, 
and  the  lop- 
pings of  itiV% 
beionir  to  the 
I  ineumbeDt, 

[  Ffoc«'cdin;*5 

,  ttiidcr  stoc. 
n5EUw.  1, 
n^^iniittbi* 
p.ir*on,  must 
be  at  common 


upon  m  motion  to  us  made  here  of  thiSf  we  will  grant  a  proUUtioa  i  ad  Id 
this  purpose  there  was  a  great  ca^e  which  coacerned  the  Biflllop  af  DviImb, 
who  had  divers  coal-mines,  and  would  hare  cut  down  hU  timlMr  tmm^  kt 
the  maintenance  and  upholding  of  hh  works ;  and  upon  motioo  in  firtiiiit 
concerning  this,  for  the  king,  order  was  there  made,  that  tlu»  /nilgta  hm 
should  grant  a  prohibition  for  the  king ;  and  we  will  here  revhw  tlib  tpi^ 
for  there  a  prohibition  was  so  granted ;  and  so  upon  the  like  nolioii  Wttk 
unto  U9  in  the  like  case,  we  will  also  for  the  king  grant  a  prolitllitioD«  lif  Ihi 
statute  of  35  Edw.  1»  If  a  bishop  cut  down  timber  trees  for  unr  caan, 
unless  it  be  for  necessarj-  reparations  (as  if  he  sell  tlic  same  unto  a  ^ziogeri 
we  will  grant  a  prohibition;  ^id  to  this  purpose  I  haire  seeo  a  good  rteoni 
in  25  Edw.  L,  where  complaint  was  made  in  parliament  of  tfa«Biih0paf 
Dtirhani)  a.s  before,  for  cutting  of  titnber  trees  for  his  coal-mines,  and  ikot 
agreed  that  in  such  a  ea^e  a  prohibition  did  lie ;  and  upon  motion  mtdit,  i 
prohibition  w^as  then  granted  by  tlie  judges  of  thb  Court,  and  the  num 
there  given,  because  that  this  timber  was  the  dower  of  the  church;  ifld 
so  it  shall  be  also  in  the  ease  of  a  dean  and  chapter,  in  which  cases,  tipa 
this  ground,  we  will  grant  prohibitions.     The  whole  Court  agreed  with  kia 

heretn;'(l) 

In  Strachy  v,  Francis  (2)  a  motion  was  made  on  behalf  of  the 
who  was  patron  of  the  living,  against  the  rector,  for  an  Injunetioa  t8 
waste  in  cutting  dovm  timber  in  the  churchyard. 

Lord  Chancellor  Hardwicke  observed  :  **  A  rector  may  cut  down 
for  the   repairs   of  the   parsonage-house  or  the  chancel,  but  not  fisr 
common  purpose ;  and  this  he  may  be  justified  in  doing  ufider  attt 
Edw,  1.  St,  ii.,  intituled  Ne  recifir  prostemat  arbores  in  cemiierie* 

**  If  it  is  the  custom  of  the  country,  he  may  cut  down  underwood  fer 
purpose,  but  if  he  grubs  it  up  it  is  waste. 

**He  may  cut  down  timber,  likewise,  for  repairing  any  old  pewt 
belong  to  the  rectory ;  and  he  is  also  entitled  to  botes  for  repairi&g 
and  outhouses,  belonging  to  the  parsonage*" 

An    injunction  was   granted   till  the   hearing  of  the  cattt^  to  flif 
rector  from  cutting  down  timber,  except  in  the  particular  ii 
mentioned. 

The  herbage  of  a  chapel-yard,  and  the  loppings  of  treei  in  It  If 
belong  to  the  incumbent ;  but  if  a  parson  be  proceeded  against  far 
down    timber   under  stat.   55  Edw,  1,  (Ne  rector   prostemat 
cemiterio),  it  must  be  by  indictment  at  common  law.     Thus  ta  €^l 
Bicrrift(3)f  Sir  George  Lee  gave  the  following  judgment :  **  I  wa«  of  i 
that  the  herbage  of  the  chapel-yard,  and  the  loppings  of  the  txtt»t 
law  belong  to  the  incumbent ;  that  Cox»  being  the  lessee  of  the  lo^ 
stood  i[i  his  place,  and  having  also  his  express  consent  for  ioppjjig  tUi 
was  guilty  of  no  offence  against  the  ecclesiastical  laws,  for  tlte 
in  Lyndwood  of  Archbishop  Stratford's  declares,  the  trees  in  a 
are  the  property  of  the  parson,  and  does  not  subject  him  to 
for  cutting  them  down,  but  only  punishes  the  parishioners  in  ease  iktj 


{ 1 )  Vide  ctism  RadeUfft  x.  D*  Oy/^,  9 
T*  R*  03a  Knowk  V,  ffarrey,  I  Rol.  S35. 
5  BttlH.  158.     LifonTa  ca»e,  1 1  Co.  49.  (a). 


CI) -J  Atk.  XI7. 

(3)  2  Lcc  (Sir  G.>  373. 
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«es  in  the  churchyard  without  the  parson's  consent;  that  if  the  eon*  Gkmk&ally. 
1  had  prohibited  cutting  down  trees,  except  for  repairing  the  church, 
1  laws  are  not  be  extended  beyond  the  letter,  it  would  not  include 
16  of  lopping  only.  The  statute  35  Edw.  1.  ^  Ne  rector  prostemat 
in  ccmiterio,'  does  not  prohibit  the  parson  firom  lopping  trees  in  the 
fard,  but  prohibits  him  from  cutting  them  down  except  for  the 
of  the  church ;  and  if  a  ^parson  is  prosecuted  upon  that  statute,  it 
3  at  common  law  by  indictment" 

ough  nothing  is  referred  to  as  dilapidations  in  the  preamble  of  Hedges  and 
Eliz.  c.  10.  but  decayed  or  ruinous  buildings,  yet  under  that  name  fences. 
iprehended  hedges,  fences,  &c.;  and  it  has  been  adjudged  concerning 
ind  timber,  that  the  felling  of  them  by  any  incumbent  (otherwise 
r  repairs  or  for  fuel)  is  dilapidation,  from  which  he  may  be  restrained 
libition  during  his  incumbency,  and  for  which  he  or  his  executors 
»Ie  to  be  prosecuted,  after  he  ceases  to  be  incumbent  (1) 


5.  Damages.  Damages. 

shop  as  soon  as  he  is  installed,  and  a  rector  or  vicar  as  soon  as  he  is  Eccle&lastical 

d,  ought  to  have  the  buildings,  &c.  surveyed  by  competent  persons,  STduc^ionr'" 

>cure  from  them  an  estimate  of  the  sum  of  money  requisite  to  repair  should  have  the 

ipidations,  after  which  survey  an  action  can  be  commenced  for  the  ,„,* e*^'**"" 
»  to  repair  such  dilapidations  when  he   pleases;    and  it   will   be 
'je  that  there  should  be  two  witnesses  in  every  particular,  and  not 
;ness  to  one  kind  of  work  only,  and  another  to  another.  (2) 

following  regulations  on  the  subject  are  embodied  in  a  constitution  Mode  by  which 

ibishop  Mephani :  —"We  do  ordain,  that  no  inquisition  to  be  made (3),  i^^j^jjj^^p*'"^,*^ 

ling  the  defects  of  houses  or  other  things  belonging  to  an  ecclesiastical  ceming  cede- 

e(4),  shall  avail  to  the  prejudice  of  another(5),  unless  it  be  made  by  s'/«tical  diU- 
B  persons  (6),  sworn  in  form  of  law  (7),  the  party  interested  being  first  ""^ 


ribton**  Codex,  753.      Chapman  v.  other  things  helonginp  to  an  ecdesiattieal  fte- 

,3  Biilst  579.    Kmowler,  Harvey,  3  nejice : —  That   is,   of  which  the  beneficed 

».    Bird(Ckrk)v,Relph,2A,icE,  person  has  the  burthen  and  charge  of  re- 

rpbens*  Kceles'uistical  Statutes,  434,  pamtion  as  of  the  chancel,  inclosures,  hedges, 

mai,  ditches,  and  such  like.     Ibid, 

brke,  tit.  1 34.     1  Oughton,  35S.  (5)  Shail  avail  to  the  prejudice  of  another  : 

lywurWba  to  be  made : —  Which  may  —  Tliat  is  of  the  beneficed  person  himself, 

',  not  only  at  the  instance  of  any  if  he  be  living  ;  or  of  his  executors  or  ad> 

terestcd,  but  aUo  by  the  judge  him-  ministrator%  if  he  be  dead.     Ibid. 

^kio.     For   the  ordinary,  without  (6)  Unlese  it  be  made  by  credible  perstrng  : 

licfttion  made  by  any  person,  may  —  As  for   in^tince,    able  and    experienced 

f  houses  of  the  church  to  be  coTen-  workmen  ;  as  also  clergymen,  having  skill 

lircd  out  of  the  profits  of  the  bene-  and  knowledge  in  such  matters,  who  are 

■d  such  inquisition  may  bo  made  usually  joined  with  laymen  in  the  maiKlatet 

any  fiime  of  tl-.c  defects  preceding.  for  such  inquisitions  to  be  made.     Ibid. 

e  reason  is  because  it  is  done,  not  (7)  Sworn  inform  of  law  : — This  is,  who 

iTBtioii  of  the  parson,  but  for  the  shall  swear  that  tliey  will  truly  make  in- 

ent     of   the   defects.     Lyndwood,  quisition,  without  hatred  or  favour,  or  any 

sfKt.  Ang.  354.  interest    which   they  have  or  shall    have 

'4me€ming  the  defects  of  houses  or  therein.      Ibid.                                        * 
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Damacis. 


When  the 
benefice  has 
been  Tacant. 


cited  thereunto.  (1)  And  the  whole  sam  estimated  for  the  defeats  of  houei 
or  other  things  belonging  to  ecclesiastical  benefices,  whether  found  hj  in- 
quisition»  or  by  way  of  composition  made  (2),  the  diocesan  of  the  place  (S) 
shall  cause  it  to  be  applied  (4)  to  the  reparation  of  such  defects,  within  a 
competent  time  to  be  appointed  by  his  discretion.  (5) 

If  the  benefice  have  been  vacant  for  some  time,  as  for  three  or  four  yean, 
or  if  the  incumbent  have  not  sued  for  some  time  after  his  induction  or  in* 
stallation,  nor  caused  the  dilapidations  to  be  viewed  and  estimated;  lie 
will  not  be  entitled  to  recover  the  whole  sum  estimated  for  dilapidations, 
but  consideration  will  be  had  of  the  time  elapsed  from  the  cessation  of  the 
last  incumbency,  and  a  proportionable  deduction  made  for  the  decays  whkh 
may  reasonably  be  supposed  to  have  happened  during  such  intermediite 
time.  (6) 

Stat.  13  Eliz.  c.  10.,  in  the  particular  case  of  a  fraudulent  conveyanee^ 
seems  at  first  sight  to  limit  the  suit  to  dilapidations  that  have  grown  in  the 
time  of  the  last  incumbent ;  which  (in  case  his  predecessor  did  also  lesfe 
dilapidations,  and  die  insolvent)  cannot  be  known,  but  by  a  regular  snnrej  of 
the  defects  at  his  first  coming  in  (7),  that  thereby  the  respective  dilapidate 
of  the  two  predecessors  may  be  distinguished.  But  in  other  cases  tbe  hit 
incumbent,  or  his  executors,  are  chargeable  with  the  whole^dilapidatioiM^  ii 
whose  time  soever  they  have  grown  ;  and  the  reason  is,  because  he  had  tk 
same  remedy  against  the  executors  or  administrators  of  his  predeoeBior, 
and  it  was  his  own  fault  if  he  did  not  make  use  of  it  (8)  And  if  neb 
predecessor  was  insolvent,  he  accepted  the  benefice  with  the  chaige  nd 
incumbrance  upon  it. 

But  it  seems,  that  if  the  executor  show  that  he  has  used  due  diligence 
to  procure  the  dilapidations  from  the  representative  of  the  former  bishf 
or  incumbent,  it  would  be  an  answer.  (9) 

And  agreeably  to  this  general  rule  may  this  statute  also  be  interpretA 
so  as  to  make  the  second  section,  by  his  fact  or  default,  to  be  exeh- 
sive,  not  of  dilapidations  which  have  grown  in  the  time  of  the  pie* 
decessors  to  the  deceased,  but  of  such  as  may  have  grown  between  the 
period  of  his  decease  and  the  prosecution  for  them ;  that  is,  either  iotk 


( 1 )  The  party  interuted  heinff  Jirtt  cited 
thereunto :  —  And  if  the  witnesses  of  tbe 
party  suing  for  dilapidations,  nther  for  fa- 
vour, or  because  they  have  taken  the  work 
to  be  done,  or  have  had  a  promise  thereof, 
shall  depose  that  the  decays  cannot  be  re- 
paired for  less  than  such  a  sum  ;  the  defend- 
ant, if  he  shall  see  cause,  may  produce 
witnesses  to  the  contrary,  and  shall  be  al- 
lowed to  carry  workmen  upon  the  premises 
to  inspect  the  dilapidations,  and  may  make 
exceptions,  and  disprove  the  estimate  (if  it 
is  excessive)  by  one  or  more  skilful  work- 
men.    Clarke,  tit.  125. 

If  the  party  cited  does  not  appear,  through 
contumacy,  the  inquisition  nevertheless  may 
proceed.  Lyndwood,  Prov.  Const.  Ang.  254. 

(2)  Or  hy  way  of  campoeitum  made :  — 
For  the  parties  may  agree,  without  any  in- 
quisition, for  a  certain  sum  to  be  laid  out  in 
the  reparations.     Ibid. 


(3)  Thedioeemn  oftke  pkee:^^^ 
his  inferior,  namely,  the  arcfadcaeso,  ctfUi 
by  his  constitution  do  that  which  hOoHk 
For  all>cit  the  archdeacon  may  adoHMk 
the  person  beneficed  to  make  doe  Rf**' 
tion,  yet  the  bishop  only  shall  eoM  * 
much  of  the  profits  to  be  received  *,'<V 
be  sufficient  for  making  tbe  iiuutiikti 
Ibid. 

(^)ShaacttH9eittobeafpBtd:^Bjni^ 
siastical  censures  and  other  lawfid  laH^^ 
and  also  by  sequestration  of  tiiepnte 

(5)  fTithmacomqieiemitimeifhetffmm 
by  hie  ducretiom :  —  In  m  just  and  nmtui^ 
manner,  otherwise  tbe  party  m^iffidi 
Ibid.  254. 

(6)  Clarke,  tit  126.     1  Ou^itoo,  SS& 

(7)  Ayliffe's  Pareigon  Jurist  91d. 

(8)  Clarke,  tit  19S. 

(9)  Conset  363. 
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B  of  the  Taeation  of  the  benefice,  or  since  the  time  of  the  present  incum«    Damaqis. 
t(l) 


La  ineombeiit  of  a  living  is  bound  to  keep  the  parsonage-house  ^nd    By  what  rule 

Doel  in  good  and  substantial  repair^   restoring  and   rebuilding  when    djUpidationi 

essaiy^  according  to  the  original  form,  without  addition  or  modern    bouse, "build^' 

irovement ;  but  he  is  not  bound  to  supply  or  maintain  any  thing  in  the    ings»  and  chan- 

nre  of  ornament,  such  as  painting  (unless  that  be  necessary  to  preserve  ^^i^^^^ 

KMed  timber  from  decay),  and  whitewashing  and  papering ;  and  in  an 

ion  for  dilapidations  against  the  executors  of  a  deceased  rector  by  tha 

ieeffory  the  damages  are  to  be  calculated  upon  this  principle. 

Fhos  in  Wise  v.  Metcalfe  (2)  Mr.  Justice  Bayley  observed,   '^  This  was  judgment  of 

action  for  dilapidations  by  the  successor  against  the  executor  of  the   ^^^-  Justice  ^ 

leased  rector,  and  the  question  was,  by  what  rule  the  dilapidations  as  to   y^^^^cM,  "^ 

i  rectory-house^  buildings,  and  chancel,  were  to  be  estimated  ?     Three 

fli  were  proposed  for  our  consideration :  —  First,  that  the  predecessor 

ibt  to  haTe  left  the  premises  in  good  and  substantial  repair,  the  painting, 

poing,  and  whitewashing  being  in  proper  *and  decent  condition  for  the 

■ediate  occupation  and  use  of  his  successor ;  and  that  such  repairs  were  , 

be  ascertained  with  reference  to  the  state  and  character  of  the  buildings, 

neh  were  to  be  restored,  where  necessary,  according  to  their  original  form, 

thont  addition  or  modern  improvement,  and  the  estimate  according  to  this 

le  came  to  S99L  ISs.  6d. 

^The  second  rule  proposed  was,  that  they  were  to  be  left,  as  an  outgoing 

fHenant  ought  to  leave  his  buildings  where  he  is  under  covenant    to 

ive  them  in  good  and  sufficient  repair,  order,  and  condition ;  and  the 

Innte  by  that  rule  was  310/.,  the  papering,  painting,  and  whitewashing 

It  being  included. 

"  The  third  rule  was,  that  they  were  to  be  left  wind  and  water  tight  only, 

y  as  the  case  expresses  it,  in  such  condition  as  an  outgoing  lay-tenant^  not 

lEged  by  covenant  to  do  any  repairs,  ought  to  leave  them ;  and  by  that 

lie  the  estimate  would  be  751.  lU. 

**  We  are  not  prepared  to  say  that  any  of  these  rules  are  precisely  correct, 

ttigh  the  second  approaches  the  most  nearly  to  that  which  we  consider  as 

le  proper  rule. 

*  The  law  and  custom  of  England,  or,  in  other  words,  the  common  law, 

(Slated  in  some  of  the  earliest  precedents,  p.  12  &  IS  Hen.  8.  Rot  126.  C.  B., 

id  others  which  we  have  searched,  and  in  1  Lutw.  116.  is  as  follows :  — 

Buiei  et  singuli  prebendarii,  rectores,  vicarii,  etc.,  pro  tempore  existentes, 

MM  et  singulas  domos,  et  edificia,  prebendariarum,  rectoriarum,  vicari- 

■■k  etc,  reparare  et  sustentaret  ac  ea  succcssoribus  suis,  reparata,  et  susten- 

iii  dimittere,  et  relinqucre  teneantur ;  et  si  hujusmodi  prebendarii,  rectores, 

bviiy  etc,  hujusmodi  domus,  et  edificia,  successoribus  suis,  ut  premit- 

te,  reparata  et  sustentata,  non  dimisserint  et  reliquerint,  sed  ea  irreparata 

tttqpidata  permisserint,  eidem  prebendarii,  etc,  in  vitis  suis,  vel  eorum 

VKitores  sive  administratores,  etc.,   post  eorum  mortem,   successoribus 

■>bendariorum,  etc,  tantam  pecunia*  summam,  quantam  pro  reparationet 

^neeesMorid  re-edificatione  hujusmodi  domorum,et  edificiorum  expendi  aut 

M  sofficiet  satisfacere  teneantur/    An  averment  in  terms  nearly  similar 

i  been  usually  introduced  into  all  declarations  on  this  subject 

(1)  GilMOD*!  Codex,  753,  754.  (2)  10  B.  &  C  SIS. 
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Damaom.  a  From  thb  statement  of  the  common  law,  two  propositioiis  may  be  de- 

Judgment  of  duced :  —  first,  that  the  incumbent  is  bound,  not  only  to  repair  the  buiU- 
Mr.  Justice  |||gg  belonging  to  his  benefice,  but  also  to  restore,  and  rebuild  them  if 
T.^Afetea^e.  ^  necessary ;  secondly,  that  he  b  bound  only  to  repair^  and  to  sustain  and 
rebuild  when  necessary.  Both  these  rules  are  very  reasonable :  the  fin^ 
because  the  revenues  of  the  benefice  are  given  as  a  provisioDy  not  for  a 
clergyman  only,  but  also  for  a  suitable  residence  for  that  dergyman,  and 
for  the  maintenance  of  the  chancel ;  and  if  by  natural  decay*  which,  not- 
withstanding continual  repair,  must  at  last  happen,  the  buildings  periib, 
these  revenues  form  the  only  fund  out  of  which  the  means  of  rqilaemg 
them  can  arise.  The  second  rule  b  equally  consistent  with  reason,  in 
requiring  that  which  is  useful  only,  not  that  which  u  matter  of  oraaaent 
or  luxury. 

^  It  follows  from  the  first  of  these  propositions,  that  the  third  mode 
of  computation  proposed  in  the  case  cannot  be  the  right  one,  beenie 
a  tenant  not  obliged  by  covenant  to  do  repairs  b  not  bound  to  rebuikl  or 
replace.  The  landlord  is  the  person  who,  when  the  subject  of  oceqwtMB 
perishes,  is  to  provide  a  new  one  if  he  think  fit  And  if  the  second  p»* 
position  be  right,  a  part  of  the  charges  contained  in  the  first  mode  of  eosh 
putation  must  be  disallowed ;  for  papering,  whitewashing,  and  such  put 
of  the  painting  as  b  not  required  to  preserve  wood  from  decay,  by  eipofiR 
to  the  external  air,  are  rather  matters  of  ornament  and  luxury,  than  itfitf 
and  necessity. 

'<  The  authorities  which  have  been  cited  from  the  canon  law  are  inunHB 
with  that  which  we  consider  to  be  the  rule  of  the  conmibn  law. 

^  The  earliest  provision  on  this  subject  is  the  provincial  eonstitalioB 
of  Edmund,  Archbishop  of  Canterbury,  passed  a.  d.  1236,  21  H.S.  Itii 
in  the  following  terms .  —  <  Si  rector  alicujus  ecclesias  decedens  doooi 
ecclesias  reliquerit  dirutas,  vel  ruinosas,  de  bonb  ejus  ecclesiastieis  tnti  ^ 
portio  deducatur,  quce  sufiiciat  ad  reparandum  hsec,  et  ad  alios  defeeM 
ecclesias  supplendos.'  That  constitution,  therefore,  directs  the  rqpainf 
<domos  ecclesiae  dirutas  vel  ruinosas.'  And  Lyndwood's  commentaiyi^Qi 
the  word  *  ad  reparandum  '  is,  *  Scilicet  diruta  vel  ruinosa.  Et  intcB^ 
hanc  reparationem  fieri  debere  secundum  indigentiam  et  qualitatem  ti 
reparandce;  ut  scilicet,  impensae  sint  necessariae  non  voluptuose.'  Tk 
next  authority  cited  from  the  canon  law  was  the  following  legatine  eonrtilfr 
tion  of  Othobon,  promulgated  A.  d.  1268,  52  H.  S.  ^^Improbam  qnoiii'  I 
dam  avaritiam  prosequente^  qui  cum  de  suis  ecclesib  et  ecdeiiaitkii  , 
benefieiis  multa  bona  suscipiant,  domos  ipsarum,  et  csetera  aedifida  nq;li^[ai^  | 
ita  ut  integra  ea  non  conservent,  et  diruta  non  restaurent ;"  that  is,  the  ia* 
putation  against  the  clergy.  The  constitution  then  goes  on :  —  **  Statmaii 
et  praecipimus  ut  universi  derici  suorum  beneficiomm  domos,  et  eatsn 
aedificia  prout  indiguerint  reficere  studeant  condecenter,  ad  quod  ptf 
episcopos  suos  vel  archidiaconos  solicite  moneantur.  Cancellos  etiam  eedoli 
per  eos  qui  ad  hoc  tenentur  refici  faciant,  ut  superius  est  expressum.  Ardt 
epbcopos  vero  et  episcopos,  et  alios  inferiores  praelatos,  domos  et  wSIA 
sua  sarta  tecta,  et  in  statu  suo  conscrvare  et  tenere,  sub  divini  jadkl 
attestatione  praecipimus,  ut  ipsi  ea  refici  faciant,  quae  refectione  nofcnit 
indigere." 

^  The  statute  13  Eliz.  c.  10.  speaks  of  ecdesiastical  persons  sufieiingAeir 
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bwildingis  for  want  of  due  reparation^  partly  to  run  to  ruin  and  decay^  and   Damacks. 


in  gome  part  utterly  to  fall  to  the  ground,  which,  by  law,  they  are  bound  to  judgment  of 

keep  and  maintain  in  repair ;  and  makes  the  fraudulent  donee  of  the  goods  Mr.  Justice 

of  an  incumbrat  liable  for  such  dilapidation  as  hath  happened  by  his  fact  J^^j^teoZ/e.''^'* 

tad  defiuilt    If  the  incumbent  was  bound  by  law  to  keep  and  maintain  the 

dweUing-hoose  in  repair,  any  breach  of  his  duty  in  that  respect  would  be  a 

Muilt.   The  atat  57  Geo.  3.  c  99.  s.  14.  enacts,  that  a  non-resident  spiritual 

person  shall  keep  the  house  of  residence  in  good  and  sufficient  repair ;  and 

Greets,  that  if  it  be  out  of  repair,  and  remain  so,  the  parson  is  to  be  liable 

to  tbe  penalties  of  non-residence  until  it  is  put  into  good  and  sufficient  repair, 

to  the  satisfaction  of  the  bishop.    There  is  nothing,  either  in  the  authorities 

cited  from  the  canon  law,  or  in  these  acts  of  pariiament,  to  show  that  the 

obligation  of  an  incumbent  to  repair  is  other  than  that  which  I  have  already 

Med  the  common  law  threw  upon  him,  viz.  to  sustain,  repair,  and  rebuild 

iHkd  necessary. 

^  Upon  the  whole,  we  are  of  opinion  the  incumbent  was  bound  to  main- 

l^B  the  parsonage  (which  we  must  assume  upon  this  case  to  have  been 

Wtible  in  point  of  ^size,  and  in  other  respects,  to  the  benefice,)  and  also  the 

■tinrrl.  and  to  keep  them  in  good  and  substantial  repair,  restoring  and 

irinikling,  when  necessary,  according  to  the  original  form,  without  addition 

tr  Biodem  improvement ;  and  that  he  was  not  bound  to  supply  or  maintain 

9mj  thing  in  the  nature  of  ornament,  to  which  painting  (unless  necessary  to 

JMvtenre  exposed  timbers  from  decay)  and  white- washing  and  papering 

haiong ;  and  the  damages  in  this  case  should  be  estimated  upon  that  footing. 

It  will  be  found  that  this  rule  will  correspond  nearly  with  the  second  mode 

■ff  oomputation,  and  probably  will  be  the  same  if  the  terms,  <  order,  and 

Boadition'  are  meant,  as  they  most  likely  are,  not  to  iDclude  matters  of 

■nament  or  luxury.*' 

Aoeordingly  it  was  referred  to  the  master,  to  calculate  the  damages  upon 
tkm  principle,  and  to  report  for  what  the  judgment  should  be  entered  up>  and 
ki  Elected  it  to  be  for  369/.  ISs.  6d.,  and  for  that  sum  there  was  judgment 
far  tlie  plaintiff. 

H^ect  to  cultivate  the  glebe  land  in  a  husband-like  manner  is  not  a  Negfect  to  cul. 
ion  for  which  an  incumbent  can  recover  :  tlius  in  Bird  {Clerk)  v.  fand^in^IT^ut!*^ 
(1)  Mr.  Justice  Parke  observed,   '<  An  action   lies  by  a  landlord  bandlikc  man- 
a  tenant  for  the  mismanagement  of  his  fana,  on  the  implied  contract  "P***  \"  "^^  ^ 
landlord  and  tenant^  that  the  latter  shall  cultivate  the  land  in  a  i^r  which^an 


iHband'like  manner.     Here  no  such  contract  can  be  implied  between  the  incumbent  can 

I  and  his  successor ;  and  there  is  no  authority  for  saying  that  such  an  '**^**^*^'- 

is  maintainable ;"  and   Mr.  Justice  Patteson  stated,  « The  action  ^^^^^j^^^^ 

the  executor  of  a  parson  for  dilapidations  is  an  anomalous  action,  Parke  and 

upears  like  an  exception  to  the  general  rule,  that  actio  personalis  ^Jr^i^ticc 

t\  ^x.     '^'      \        ^u  *  u  ^-        •  •  PnttcRonin 

cum  persona.     The  authorities  show  that  such  an  action  is  main-  ;^„/  ^  clerk)  v. 

By  where  the  buildings,  hedges,  and  fences  belonging  to  the  benefice  Rffy^* 
fen  left  in  a  state  of  decay,  or  where  there  has  been  a  felling  of  timber 
^^vwise  than  for  repairs  or  fuel.     I  am  not  disposed  to  extend  the  action 
«m  cue  like  the  present." 

The  statutes  of  the  church  of  Ely  provide,  that  the  receiver  shall  require  Where  the 

(1)  4  B.  &  Ad.  ssa 
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the  prebendaries  to  repair  their  houses  when  neoenafyf  aodj  iqiOB  Ikk 
default,  repair  them  at  their  costs ;  but  the  materiab  are  U>  be  mspftkdmi 
of  the  funds  belonging  to  the  church,  and  tlie  charges  of  the 
only  are  to  be  borne  by  the  prebenilaries ;  on  a  question  wlietliera 
prebendar)'  j^hould  reeov^er  against  his  predecessor  the  full  estimate  ofrepun 
wanting*  or  the  amount  of  the  workmanship  only,  the  Court  ibought  it  «^ 
sonable  that  he  should  recover  the  amount  of  the  workmanship  only ;  til 
held,  that  the  church  was  stiLl  bound  to  supply  the  iiiateriaU.(i) 

Estiniales  for  dilapidations  may  be  contradicted:  thus,  in  Ni)^  t. 
Barker  {ti)^,  which  was  a  case  of  conflicting  estimates  for  dilapidatJiwtiV 
the  tender  of  the  defendant  was  a^irmed  with  costS|  becaiue  tJie  pliiptjl 
failed  to  prove  more  to  be  due  than  the  tender. 
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6.  Remedies  for  Dilapidations* 

*'  There  is  no  difference  whether  the  proceedinj^  for  dilapid&tioiM 
the  common  law  or  spiritual  courts,  though  the  remedy  in  the  former  b 
effectual/' (^)  Sir  Simon  Degge  says  (^j,  suits  for  dilapidations  ii« 
properly  and  naturally  to  be  brought  into  the  spiritual  courts;  sod  do 
hibition  lieth.  But  nevertheless,  he  says,  the  successor  may  (if  he  will)i 
the  custom  of  England,  have  a  special  action  upon  the  ause  oglifiit 
dilapidator,  his  executors  or  adminit«trators,  (5) 

Stat.  13  ELiz.  c.  10.  gives  a  remedy  in  the  Ecclesiastical  Court  igttBit 
alienee  of  personalty,  and  puts  him  in  the  same  situation  as  if  be  were 
executor  and  administrator  of  the  dilapidator,  (6) 

For  dilapidations,  any  ecclesiastic  may  be    punished  in  the 
tical  Court :  thus,  dilapidations  are  sufficient  cause  for  deposiDg  or 
a  bishop.  (7) 

In  St.  Bavitfs  (Bishop  of)  v.  Zttcy  (8),  the  case  of  Dn  Wood, 
of  Lichfield  and  Coventry  (9),  was  cited,  who  was  suspended  hf 
Bancroft  for  dilapidations,  and  the  profits  of  his  bishopric  were 
tered,  and  the  episcopal  palace  built  out  of  them ;  and  Holt  said«  thd  { 
admit  this  point  of  jurisdiction  to  be  disputed,  was  to  dispute  fat 

If  aller  admonition  the  person  beneficed  neglect  to  do  the  ntemmrf 
paration,  tlic  bishop,  by  ecclesiastical  censures,  and   other  tawful 
and  also  b}'  sequestration  of  the  profits,  may  compel  repairs  to  be  doac 

Stat.  ISEliz.  e*  10.  only  makes  provision  against  the  particular  ahoi 
fraudulent  deeds  to  defeat  the  successor,  after  the  incumbent ^b  d^; 
by  the  rides  of  the  church,  the  ordinary^  in  case  of  dllapidatiociSr  his  s 


(I  >  Batictiffe  V.  D'  Oyly^  2  T.  lU  630. 
CJ)  3  Phih  307; 

(3)  Per  Buller  J.  in  Radctifft  v. 
IT  O^h,  2  T,  R,  630, 

(4)  P.  C.  by  EHis.  137. 

(5)  Watson's  Clergy man'i  Law,  409. 
In  acknowledgment  of  the  right  of  the 
eccteiiasticftl  courii  to  the  lole  cogntiuitice 
in  the  case  of  dlbpidatlons,  a  writ  of  con- 
sultation U  provided  in  the  register,  f. 
4&.  (a).     GitMon's  Codeitp  753. 

(6)  Suits  for  dikpiii&Lkiiifi  are  soraetimes 


loftttutcd   in    the    bisluxpft*  o 
courts.     Vide  NarUk  ▼.  .toAir^  3  N  ^ 
WhinjieM  V.    WaaimM^   S  ibUL  SL 
T.  Beckfoni,  CoRtint.  179a. 

(7)  Lifimr$  fa*f.  IJ  Co.'tSl  J 
Harvttf,  3  BnUc  158.  SL  i^mHi  {M 
Bhopof)  X,  Lucp,  I  Sdk.  ISS.  Sh*^ 
Amom.  2  Bulit,  879. 

(8)  J 3  Mod  J37. 

(9)  A,n.  imj, 

(10)  Ajiifie's  fkmgoo  Jon.  £is^ 
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)  take  cogDisance  of  them  during  the  life  of  the  incumbent,  either  by  volun-  Rsmxors  for 
irj  inquiiitioD,  or  upon  complaint  made  to  him  ;  or  to  enforce  reparation      ^LAWPATioxa. 
J  sequestration  of  the  profits,  or  by  ecclesiastical  censures,  even  to  de- 
riTation.(I) 

By  Stat  1  &  2  Vict  c.  106.  s.  54.  the  bishop  can  sequester  the  profits  of  a  Stat,  l  &2  Vict, 

ifing  towards  the  repair  or  sustentation  of  the  chancel,  house  of  residence  ijishop^an 

I  such  benefice,  or  of  any  of  the  buildings  or  appurtenances  thereof,  and  sequester  the 

if  the  glebe  and  demesne  lands.  profits  of  a 

°  living  to  repair 

In  Hubbard  v.  Beckford  (2)  the  sequestrator  was  held  to  be  liable  to   dilapidations. 

lentDds  for  dilapidations,  and  the  objection  was  overruled  that  he  was  not  Se<iuestrator 

iiUe  for  more  than  the  surplus  on  rendering  his  account ;  Lord  Stowell  Hable  to 

terving,  "  On  a  general  principle,  I  am  inclined  to  hold  that  the  seques-  dfi^pJd^tiM's. 

rator  will  be  liable  for  dilapidations.     The  king  s  writ  issues  to  the  bishop  Judgment  of 

0  le*7  a  sum  for  the  discharge  of  the  debt.     This  writ  has  been  truly  de-  }^'^^^  Stowell 

..J  J   ^         ,     .,      ,  .  ,  ...  ,  1         .    .         in  Hubbard  \, 

enbed  as  mandatory  to  the  bishop,  who  is,  m  a  general  sense,  only  mmis-  Beckford, 
erial.  The  sequestrator  is  a  kind  of  bailifi^  to  the  bishop.  (S)  There  is  no 
mtion  of  any  purpose  but  the  payment  of  the  particular  debt;  it  is,  how- 
*er,  a  thing  incident  to,  and  inseparable  from,  the  subject-matter  itself, 
Ht  there  are  certain  duties  and  expenses  for  which  the  sequestrator  is 
oond  to  provide.  The  instrument  issued  under  the  authority  of  the  bishop, 
id  ooDtains  a  clause  of  allowance  for  all  necessary  charges ;  and  I  do  not 
■ow  on  what  principle  it  can  be  maintained,  that  the  repairs  of  the  chancel 
id  of  the  parsonage  are  not  necessary  charges.  The  clergyman  is,  by  law, 
|uUy  required  to  provide  such  repairs,  as  well  as  the  performance  of 
irine  service,  and  he  cannot  exonerate  himself  from  one  of  those  dutiesy 
nre  than  from  the  other.  The  creditor  is  the  person  to  whom  the  seques- 
iitkm  is  usually  granted,  but  that  is  only  for  the  convenience  of  the  pro- 
eeding  under  it,  and  by  the  authority  of  the  bishop.  The  sequestration 
ttght  have  been  granted  to  the  churchwardens,  or  to  others ;  and  the  cre- 
iliir  is  to  act  as  any  otlier  person  would  be  bound  to  act  in  that  character — 

•  is  Dot  to  give  to  himself  that  preference,  which  a  third  person  could  not 

•  eompellable  to  allow. 

^  I  throw  out  this  observation,  as  the  substance  of  my  opinion  on  the 
■Mial  question,  when  it  shall  hereafter  be  brought  fully  before  the  Court ; 
fed  I  am  inclined  to  hold  that  the  sequestrator  will  be  liable  for  charges  of 
III  nature,  as  inseparable  from  the  benefice,  and  that  they  could  not  be  • 
Ijoined  from  the  duties  of  the  sequestration,  even  by  the  authority  of  the 
lAop,  as  observed  in  argument,  even  if  he  could  be  supposed  to  have  sanc- 
i>Md  any  such  pretension.*' 

y^WinQfield  v.  JVatAins(^)  Lord  Stowell  likewise  observed:  "  I  am  willing  judgment  of 
^idmit  that  the  sequestrator  is  bound  to  repair  edifices  belonging  to  the  be-  I'ord  Stowell 
■fci^  and  that  there  can  bo  no  doubt,  that  he  may  be  compelled  to  do  so  by  'Sr^'"*^^'^  ^ 
from  the  bishop's  court     The  repair  of  the  church  is  as  necessary 
*  as  the  supply  of  the  church  itself.    He  may  therefore  be  compelled, 
^^  bishop  and  churchwardens,  to  make  the  repairs ;   nothing  would  ex- 

^)  Gibaoa*s  Codex,  753.     0  Inst  204.  6.  1820,  It  was  said,  that  « the  bishop  was 

*)  1  Consist.  .107.  to  be  considered  as  an  ecclesiastical  shcrifT, 

i  Amem.  I  Mod.  S60.      Waltcyn  t.  yfir-  and  that  hi^  office  was  merely  mioistcriaL** 
^  2  ibid.  257.     1    Freeman,  230.      In  (4)  2  Thil.  8. 

"^     ~  T.  ffkiukead.  Consist.  December 
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onerate  him  from  them.  But  I  do  not  undertake  to  8ay>  that  he  may  not 
plead  circumstances  which  may  exonerate  him  from  this  obligation,  as  fir 
as  the  authority  of  this  Court  goes.  If  he  can  show  that  the  aequestritioo 
has  been  finished  and  determined,  and  that  the  accounts  have  been  made  up, 
he  may  not  be  liable  here ;  he  may  be  liable  elsewhere ;  but  it  does  not  seem 
to  me  that  this  Court  can  interfere,  after  his  sequestration  has  dosed,  and  his 
connexion  with  the  living  has  ceased."  (1) 

In  the  case  of  Little  HcUlingbury,  E88ex{2)y  the  Court  directed  the  bahnee 
of  a  sequestrator's  account,  remaining  in  the  registry,  upon  the  death  of  the 
incumbent,  who  had  been  discharged  under  the  Insolvent  Debtors*  Act,  and 
an  assignee  appointed,  to  be  paid  to  the  assignee,  although  no  personal  re- 
presentative was  before  the  Court,  the  balance  being  vested  in  the  anigaee 
by  Stat.  7  Geo.  4.  c.57^  continued  by  stat  11  Geo.  4.  and  1  GuL  4.  C.8& 
and  Stat  2  GuL  4.  c  44. 

In  cases  where  the  Ecclesiastical  Courtis  called  upon  to  sequestnte^ it 
seldom  lays  apart  more  than  one-fiflh.(3) 

If  after  the  dilapidations  are  repaired,  the  sequestrators  refuse  to  ddmr 
up  their  charge,  they  may  be  compelled  to  do  so  by  the  eccksiaitied 
j  udge ;  and  if  they  delay  giving  an  account,  the  bond  and  wamat  of 
attorney^  which  it  is  usual  for  the  sequestrators  to  give  as  security,  n* 
generally  given  up,  to  enable  the  party  to  sue  upon  them  at 
law.  (4) 

An  action  on  the  case  by  the  successor  b  the  ordinary  and  meet  i 
remedy  for  dilapidations,  (il) 

In  an  action  for  dilapidations  by  a  vicar  against  his  predeceMor,  Ik 
plaintiff  declared  that  the  defendant  was  seised  of  the  premises  in  qoeiti* 
in  right  of  his  vicarage.  It  appeared  that  part  of  the  premises  voe 
copyhold,  and  devised  to  the  master  and  senior  fellows  of  a  tfXtf^ 
in  trust  to  permit  the  vicar  to  receive  the  profits  arising  therdlM  J 
after  deducting  certain  charges  which  might  accrue  to  the  lord  of  the  | 
manor,  or  the  expenses  attending  the  repairs  of  the  premises:  it 
held,  that  the  legal  estate  was  vested  in  the  trustees;  that  the  use  wai  i^j 
executed  within  the  stat.  9  Geo.  2.  c.  36.,  and  consequently  that  the  ph 
was  not  entitled  to  recover;  Mr.  Justice  Burrough  observing  ^Ib( 
to  enable  the  plaintiff  to  support  the  present  action,  it  is  necessary  that  It] 


( 1 )  The  master,  fellows,  &c.  of  St.  John's 
College,  Cambridge,  patrons  of  the  living 
of  Morteisnc,  in  Bedford,  applied  to  Lord 
Stowell  (then  Sir  William  Scott)  for  advice 
as  to  the  proper  manner  of  proceeding 
against  a  non-resident  incumbent  for  dila- 
pidations, and  received  this  opinion  for  an- 
swer : — **  The  proceedings  in  this  case  ought 
Xo  be  by  what  is  technically  called,  *  llie 
Office  of  the  Judge  promoted '  against  the 
incumbent,  that  is,  by  calling  upon  the  in- 
cumbent in  a  complaint  of  dilapidations. 
It  is  proper  that  the  party  should  be  cited, 
and  if  he  does  not  appear,  the  Court  may 
proceed  notwithstanding  his  absence,  and 
may  issue  a  commission  directed  to  clergy- 
men and  laymen,  i.  e.  to  able  and  experi- 
enced workmen,  who  are  to  survey  the 
buildings  and  other  appendages  of  the  be- 


nefice, being  sworn  that  they  will  i 
inquisition.     Upon  the  icCnni  of  Ati 
quisition,  the  Court  may  proeeed  Id  a 
the  profits,  to  be  applied  within  a  i 
able  time  for  the  repairs,  aHoviog  rt ' 
same  time  for  the  aerviee  of  tfaecbHtk ' 
the  support  of  the  incumbent  hinaK 
the  repairs  ought  to  be  dot  *   " 

not  all  at  once,  so  at  to  oeeopy  H 
profits,  leaving  nothing  fiar  thtse  | 
The  costs  must  be  paid  out  o£  thenf 
tration.  W.  Scoir,  April  7.  ITSl" 
Burn*s  £.  L.  by  Fbillimoire^  15S. 

(2)  1  Curt  556. 

(S)  North  T.  £arktr,  S  FhiL  909^ 

(4)  Watson's  Clergynuui*^  Law,  t.  % 

(5)  Bir€Haerk)r.  Bi^  8  A.ftl>1 
rouny  v.  AAm£y,  4  21  &  a  185.  Jim 
jm^  3  Ler.  S68. 


In  this  lie  has  completely  failed ;  for  R^MtmEs  roR 

clear  from  the  case  stated  in  the  award,  first,  that  the  estate  in  question  , 

copyhold ;  and,  secondlyr  that  it  was  the  estate  of  the  trustees.     I  am 
riy  of  opinion,  that  the  plaintiff  is  not  entitled  to  rcoaver/*(l) 

Fhere    successive   rectors    had    been    in  poiiMession   of   land  for  above   Where  the  rc- 
Sftf  yttw  pastf  but  in  an  action  for  dilapidations,  brought  by  the  present  ^"(^^^^'Vse* 
agBiDst  the  late  rector,  it  appeared  that  the  absolute  seisin  in  fee  of  the  have  not  been 
Wtme  land  vas  in    certain  devisees,  since  the  stat,  9  Geo.  2.  c.  36»,  and  that  complied  with. 
no  conveyance  was  enrolled  according  to  the  first  section  of  that  act,  nor 

K disposition  of  it  made  to  any  college,  &c.,  according  to  the  fourth  sec- 
s  it  was  held,  that  no  presumption  could  be  made  of  any  such  convey- 
:  enrolled  (which,  if  it  existed,  the  party  might  have  shown),  and  con- 
eiitiy  tlmt  the  rector  had  no  title  to  the  laiid,  as  the  statute  avoids  all 
'«lli«r  grants,  &c  in  trust  for  any  charitable  use  made  otherwise  than  is 
tihaiby  directed ;  although  in  fact  it  appew^ed,  that  one  of  those  devisees 
i^li  the  then  rector,  and  that  the  title  to  the  rectory  was  in  Baliol  College, 

(2) 

I  fteiioD  for  dilapidations  of  a  prebendal  house  may  be  maintained  by 

Dg  prebendary  against  his  predecessor.  (3)  ' 

Dr,  Samf*  case  (4-)  it  appeared,  that  he  was  a  residentiary  prebendar}^   One  prebend 

church  of  Wells,  who  brought  a  suit  in  the  spiritual  court  for  dilapi-  *^^"  mj»tntain 
I  ft  TV     r»*  I .  »  1  .  .     *     **i  iiclion 

agamst  the  executors  of  Dr,  Pierce,  his  predecessor ;  to  which  it  ^gainsi  his 

rereil  that  in  that  church  there  are  eight  residentiary  prebendaries,  predeccsior* 

btch,  for  to  encourage  them  to  residence,  there  are  eight  houses  belong- 

tbat  to  each  prebend  there  is  a  house  belonging,  but  not  any  house  in 

the  bishop  having  the  privilege  of  appointing  what  house  he  thinks 

each  prebendary,  but  he  must  appoint  one.     They  hence  inferred, 

t  this  house  goes  not   in   succession,  nor  is  it  part  of  the  corps  of  the 

Dd,  for  that  he  is  prebendary,  and  hath  one  house  allotted  him,  and  so 

\  Dr.  Sand's ;  and  afterwards  upon  the  death  of  a  senior  prebendary,  an- 

r  house.     But  Mr.  Justice  Jones  answx»red,  "It  is  true  here  are  eight 

belonging  to  eight   residentiary  prebendaries,  whereof  each    pre- 

dary,  tU  Jure^  is  to  have  one ;  that  no  one  house  is  ascertained  to  any 

prebend,  or  is  parcel  of  any  particular  prebend,  but  ought  to  be 

!  to  some  particular  prebend ;  and  when   the  bishop  doth  so  assign 

ae  of  his  power,  and  not  by  Virtue  of  any  estate  he  had  in  him,  then 

p&rt  of  the   prebend,  and  shall  be  liable  to  a  suit  for  dilapidatioDs ; 

i  there  ought  to  be  no  prohibition." 

may  have  separate  actions  against  tlie  executors  of  the  late   The  iniceeiaor 

for  dilapidation s  to  different  parts  of  the  rectory.    Thus  in  >Wn^  v.  «i*y  "^^<\^- 

f(5}  Lord  EUenborough  observed,  **  There  seems  to  be  no  doubt  against  ihe 

If  the  defendant  could  make  out  tijat  an  injury  caused  by  executor  of  the 

was  one  entire  identical  injury,  forming  precisely  the  same  dUflpidations*^ 

^of  aetioo  for  every  part  of  it,  then  he  would  be  nght  that  the  plaintiff  to  ditfereni 

I  )mve  but  one  action  for  it*     But  I  have  not  heard  any  authority  cited  P"*'^*  ***  ^^** 

1  .  '  r       I        rectory. 

;  effiect ;  nor  does  it  appear  to  me  that  there  is  any  reason  why  this 


^5591 
WrigM  <C3fr*)  v.  Sm^hi«t  (O^rk), 


(3)  RadcNffe  v.  D'  Oyl^^  2  T.  a  63a 

(4)  Skin.  121. 

(5)  4  M.  &  S,  183. 


EnuDtis  ros 
DiiJkrroATioyis. 


^  Upon  an  ei- 

ebang^  of 
livtn^t,  each 
party  liable  to 
the  other  for 
diltpidattoru. 


CuKATta. 


ahoulil  be  considered  aa  one  entire  cause  of  nction  cotnpoaiidld  \ 
several  injuries  unstained  in  tUe  several  part&  They  are  difcfiol  4 
dependent  injuries  in  respect  of  the  different  parts ;  the  lojiny  froa  tk 
dilapidation  of  the  house  is  one  thin^,  that  from  the  diUpidbttioQ  of  tit 
chancel  is  another ;  and  the  causes  are  distinct ;  the  latter  fliigkt  nt  bt 
consummate  at  the  time  when  the  first  was.  It  seems  to  to^f  f^noAm, 
that  the  plaintiff  may  maintain  this  action  as  conveoiciice  or  9mbm^(9mtt 
discoveries  enable  him*  It  is  to  l>e  regretted,  indeed,  thatftwo  §ctkm 
lihould  be  necessary;  but  if  what  has  been  suggested  at  tbe  btr*  thtf 
the  defendant  would  not  consent  at  the  trial  of  the  former  mettoo  lo  tfe 
chancers  being  included,  be  correct,  this  second  action  may  be  bid  to  Ut 
fault/' 

In  Downes  V.  Crater  (I)  it  appeared  two  clergymen,  being  poMeiiiirf 
livings,  agreed  to  exchange   the  one  fur  the  other,  with  the  comeat  rf 
their  respective  patrons,  and  the  livings  were  accordingly  resigned  jflfialll 
hands  of  the  bishop,  and  each  party  respectively  was  inducted  inln  tlie  1 
of  them.     There  was  no  specific  agreement  entered  into  upon  tliealljiB 
dilapidations,  but  it  was  found  that  neither  party  at  the  time  cooli 
any  claim  for  dilapidations.     It  was  held,  in  an  action  by  one  of  tb«^  in 
bents  against  the  other,  as  his  successor*  for  dilapidations,  that  the  ] 
was  entitled  to  recover,  Lord  Abinger  observing,  "  It  might  be  a  leiyB 
siderable  question,  whether,  if  a  contract  for  the  exchange  of  hviag^i 
made  in  writing,  with  an  express  declaration  that  neither  party  shooUi 
the  other  for  the  dilapidations,  — if  one  party  said,  *  If  you  will  i 
to  yuur  living,  I  will  admit  you  to  mine,  and  I  will  make  no  claims  for  < 
dations/^ — it  would  not  amount  to  a  simoniacal  contract,  and  to  ^ 
void.     At  present  I  do  not  see  that  it  makes  any  difierence  whetiier  it  Wl 
contract  with  a  party  to  resign  in  favour  of  another,  or  whether  ll  bt  •< 
trart  for  an  exchange,  which  may  possibly  fail  in  the  comptetioQ.    B«lit| 
unnecessary  in   this  case  to  pronounce  a  judgment  on  that  point,  bt\ 
the  exchange  was  made  and  completed.     Then  the  only  quettton  bi  1 
an  agreement  simply  to  exctjange  has  necessarily  and  fairly  eitgfiiledl 
it  the  condition  that  neither  party  shall  be  liable  to  the  other  for  < 
tions.    I  see  nothing  to  show  that;  and  I  do  not  see  any  cons6C|tienei^ d 
from  the  admitted  contract  to  exchange,  and  the  exchange  actaiflf  i 
pleted,  operating  against  the  right  of  the  party  entering  to  claim  ford 
dations.  The  facts  found  in  this  case  preclude  the  necessity  of  the  Cooitl 
sidering  the  effect  of  a  positive  agreement  to  that  effect ;  there  bl 
agreement  Iiere;  the  parties  have  the  same  right  as  they  would  havt^i 
of  a  presentation  to  a  living,  when  it  is  clear  that  the  plaintiff  wnoidlifri  I 
right  to  claim  for  dilapidations  against  his  predeceaisor.'' 

In  the  case  of  the  curate  of  Orpington  (^),  who  was  appoialid  ^^j 
impropriator,  and  licensed  by  the  archbishop  as  ordinary,  the  Cmtfl  1 
that  being  but  curate  at  will,  and  not  instituted  and  tiiduct«<it  ^  ^ 
an  incumbent  under  stat.  13  Eliz.  c.  10.,  nor  liable  to  dilaptdatifla*; 
accordingly,  profiibition  was  awarded  to  stay  suit  against  him  in  t^l 
ritual  court.  (3) 


i^)3  Keh.  Gil. 
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Bat  cnntdes  or  chapels,  which  have  been  augmented  urith  Queen  Anne's  Remedies  for 
)oanty>  are  considered  as  benefices,  and  the  holders  or  their  executors  or  ^"^"°^'^'"''*' 
idministratOTB  are  liable  for  dilapidations. 

Chapels  for  consolidated  districts  or  chapelries  are  benefices,  and  subject 
0  the  jurisdiction  of  the  bishop  and  archdeacon,  >vithin  whose  diocese 
did  archdeaconry  the  altar  of  the  chapel  may  be  situate,  and  to  all  other 
iWB  rehiting  to  the  holding  of  benefices  and  churches.  (1) 

All  churches  built  or  acquired  under  the  Church  Building  Acts,  whether  Ministers  of 
wloDging  to  parishes  completely  divided,  or  to  district  parishes,  become  ehapcls^^lt 
mmediately  after  consecration,  distinct  benefices  and  churches  for  all  eccle*  under  the 
liaiticai  purposes.  i?*"A  **  ^^mL 

Churches  or  chapels  built  under  stat.  1  &  2  Gul.  4.  c.  38.  are  perpetual  for  dikpidA- 
Cttracies  and  considered  in  law  as  benefices  prcsentativc,  and  the  spiritual  ^^o'^ 
penons  serving  the  same  are  to  be  deemed  the  incumbents  thereof ;  but  are 
reqwctively  to  be  subjected  to  all  jurisdictions  and  laws,  ecclesiastical  or 
eommony  and  to  all  provisions,  regulations,  penalties,  and  forfeitures  con- 
tained  in  any  acts  of  parliament  in  force  relating  thereto  respectively. 

The  executors  or  representatives  of  the  deceased  bishop  or  incumbent.  Executors  or 
fte.  are  chargeable  with  dilapidations  in  the  same  way  that  the  person  they  *  m«»»tratori. 
icpresented  would  have  been  ;  the  estate  of  the  person  occasioning  or  pcr- 
■itting  the  dilapidations  being  chargeable  with  them  in  their  hands ;  and 
ritknigh  an  express  remedy  is  given  against  executors  by  the  statute,  they 
■en  liable  to  answer  by  the  ecclesiastical  law  before  (2) ;  nor  is  there  any 
Wnction  whether  the  action  be  brought  against  the  executor  of  the 
'  incumbent,  or  against  the  former  incumbent  himself,  who  leaves,  for 
r  preferment,  that  which  he  had  previously  held.  (3) 

Executors  charged  with  dilapidations  are  bound  to  make  satisfaction  for 
Aem  before  payment  of  legacies.  (4) 

The  executors  of  a  deceased  incumbent  are  not  bound  to. put  the  rectory-  Executors  of  a 

hone  into  a  finished  state  of  repair,  but  are  only  bound  to  restore  what  is  ^^^^^^^fscd  in- 
^..    1.     .      ,  ,  ,  ,  .  .11  ^       cumbeiit  only 

Hnally  m  decay,  and  to  make  such  repairs  as  are  absolutely  necessary  for  bound  to  make 
At  preservation  of  the  premises.     If  the  present  incumbent  has  repaired  such  repairs  as 
■il  timber  which  grew  on  the  glebe,  the  executors  of  the  late  incumbent  "^^(j»^y"fo/ 
^entitled  to  be  allowed  for  the  value  of  such  timber  in  the  estimate  of  the  preservation 
^lidations  due  from  them.  (5)  ""^'^'^  l*«™^ 

It  aeems  that  damages  for  dilapidations,  payable  by  the  executors  or 
^inistrators  of  the  late  iDcumbent  of  a  benefice  to  liis  successor,  arc  to 
'postponed,  in  order  of  payment,  to  the  debts  of  the  deceased  of  every 
■eription.  (6) 

I^bts  being  preferred  to  dilapidations,  that  he  has  not  assets  for  both  is 
|Ood  defence  for  an  executor ;  but  an  incumbent  succeeding  to  a  dilapi- 
^M  parM>nage,  and  dying  without  having  made  demand  on  his  predeces- 
^  generally  speaking,  makes  his  own  executor  liable.  (7) 
^  a  suit  for  dilapidations  in  the  spiritual  court,  the  executor  of  an 


*  )  rSd^ttat  59  Oca  3.  c.  134.  ss.6.  &  (1)  Gibson's  Codex,  T.^S.    Ayliffe*s  Pa- 

»    iUL  8  &  9  Vict.  c.  70.  s.  9.  .  rergon  Juris,  1>1 7. 

»>  Rojsers'  Eccles.  Law,  310.     8  Vin.  C'^)   ^VinW  ( C7«-A)  t.  Cooke,  2  C.  &  1\ 

^-    DiAytdkHioaC  A),  481.  "^^^J-x  o  «.„■ 

^^    ^             ^     '  («)  2  >ViUiains  on  Executors,  823. 

■J  Haddifi  T.  Z)'Ojr/jr,  2  T.  R.  63a  (7)  2  Bum's  E.  L.  153.  (a). 
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DILAPIDATIONS. 


CMKDISf  FOR 
DiLAPIBAnOXS. 


PAOUUmOK. 


Ivjmrcnov. 
Patron  of  m 
living  may 
have  an  injunc- 
tion against  the 
incumbent  to 
stay  waste. 


So  may  the 
attorney  ge- 
neral against  a 
a  bishop. 

But  they  can- 
not pray  an  ac- 
count of  the 
profits  for  their 
own  benefit 
as  patrons. 


administrator  prayed  a  prohibition,  upon  oath  that  he  had  no  goods  of  the 
first  intestate;  and  the  Court  agreed,  that  the  executor  of  the  adminiBtntor 
b  not  liable,  unless  he  hath  goods  of  the  first  intestate,  or  be  administrator 
of  goods  not  administered  by  such  adnunistrator ;  upon  which  the  pro- 
hibition was  granted.  (1) 

In  general,  if  a  bishop  cut  down  and  sell  the  trees  of  his  bishopric,  or  a 
parson  or  prebendary  commit  waste,  a  prohibition  lies  at  conmion  law.  (2) 

In  Jefferson  y.  Durham  {Bishop  cf)  (3)  it  was  held,  that  the  Court  of 
Common  Pleas  had  no  power  to  issue  an  original  writ  of  prohibition  to 
restrain  a  bishop  from  committing  waste  in  the  possessions  of  his  see^  at 
least  at  the  suit  of  an  uninterested  person. 

In  Knight  v.  Moseky  (4),  which  was  a  bill  by  the  patron  against  tHe 
rector,  to  stay  waste  in  digging  stones,  &c.  on  the  glebe  other  than  what  is 
necessary  for  repairing  and  improving  the  rectory,  and  for  an  account  of 
what  had  been  dug  and  sold  to  be  paid  to  plaintifi^,  or  such  person  as  if 
entitled  thereto.  Demurrer  as  to  the  account,  and  also  as  to  staying  tiie 
digging  of  stones  other  than,  &c. ;  and  by  way  of  answer  set  out,  that  tiie 
quarries  were  opened  before;  to  which  the  Lord  Chancellor  observed: 
<<  The  parson  had  a  fee  simple  qualified  and  under  restrictions,  in  right  of 
the  church ;  but  he  cannot  do  every  thing  that  a  private  owner  of  an  inho- 
ritance  can.  He  cannot  commit  waste,  nor  open  mines,  bat  may  woA 
those  already  opened.  Even  a  bishop  cannot.  Talbot,  bishop  of  Darhai^ 
applied  to  pariiament  to  enable  him  to  open  mines,  but  was  lejeetad 
Parsons  may  fell  timber  or  dig  stone  to  repair^  and  they  have  been  in- 
dulged in  selling  such  timber  or  stone,  where  the  money  has  been  i^ipU 
in  repairs.  Injunction  has  been  granted  even  against  bishops  to  reitniB 
from  selling  large  quantities  of  timber,  at  the  instance  of  the  attonff 
general,  on  the  behalf  of  the  crown,  the  patron  of  bishoprics. 

'*  If  demurrer  had  only  gone  to  the  account,  it  had  been  good,  for  tk 
patron  cannot  have  any  profit  from  the  living;  but  it  is  too  general  as  to 
staying  the  digging  of  stone,  &c  And  though  the  answer  sets  oat,  that 
the  quarry  was  open  before,  yet  the  demurrer  cannot  have  aid  from  tk 
answer.  But  it  is  bad  as  to  that  part ;  and  being  so,  it  must  be  ovenvM 
as  to  the  whole ;  for  a  demurrer  cannot  be  good  in  part,  and  bad  in  part,  it 
a  pita  may." 


(1)  Carter  v.  Peckt,  3  Keb.  619. 

(2)  2    Rol.    Abr.    Wast,  {Prohibition  «/ 
Common  Law),  813.  fol.  1.   Regitit.  72.  (a). 


(3)  I  B.  &  P.  105. 

(4)  ArabL  176. ;  vide  etiam  Slndi^ 
FranetM,  2  Atk.  217.  antg^  443, 
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DIOCESE.  (1) 
I.  DivivED^  p.  455. 

i,  BoUlTDAltlBS  OF  DiOCESES,  pp.  4f55f  456. 

1  Bishop  in  the  Diocese  of  another  Bishop^  p.  456. 
k  Cleek  in  two  Dioceses,  p.  456. 


1.  Defined.  DxFnm. 

Diocese,  from  iiouaiaf  seorsim  habito,  signifies  the  circuit  of  every 
p*s  jurisdiction :  and  as  England  is  divided  into  shires  or  counties,  in 
i  of  its  temporal  state,  so  is  it  divided  into  dioceses,  in  regard  to  its 
state.  (2) 

The  word  ^diocese"  was  borrowed  from  the  Roman  government,  who 
M  sdopted  it  from  the  Greeks.  "  Si  quid  habebis  cum  aliquo  Hellespontio 
ut  in  illam  dioiicriaiy  rejicias."  (3)  For  a  province  was 
out  into  dioceses ;  and  Cicero  here  requests  the  propraetor  that 
UifiieDd's  cause  may  be  heard  in  the  court  of  the  diocese  at  the  Helles- 
aod  not  in  the  chief  or  metropolitan  court  of  the  province,  t.  e. 
.(4) 


►  2.  Boundaries  of  Dioceses.  Boukdaei«of 

.  Aeeording  to  the  canon  law,  the  bounds  of  dioceses  are  to  be  determined   ^'^'"^ 
^  witnesses  and  records,  but  more  particularly  by  the  administration  of  dioowes  a^  ° 
Brise  offices.     On  this  subject,   there  are  two  rules  in  the  canon  law :  in  cording  to  the 
upon  a  boundary  dispute  between  two  bishops,  the  order  is,  ^^'^^  ^^' 
AQS,  quateniis  secundum  divisiones,   quse  per  libros  antiques,  vel 
b  modo  meliiis  probabuntur,  necnon  per  testes,  famam,  et  quaecunque 
h  admioicula,  in   negotio  procedatis  (5) :  in  the  other  case,  where  the 
NBtttion  was,   by  whom  a  church    built  upon   the  confines  of  two  dio- 
des should  be  consecrated,  the  direction  was,   that  it  should  be  con- 
SKiftied  bj  that  bishop  who,  antequam  fundaretur,  baptizaverit  incolas, 
i^  ei^os  consignationem  sub  annua  devotione  concurrerint^  (6) 
I*k  jurisdiction  of  the  city  is  not  included  in  the  name  of  diocese,  so  says 
t  ^tton  law ;  and  accordingly,  in  citations  to  general  visitations,  directed 
ttfte  clergy,  it  is  said,  Ciericos  civitatis  et  dioecesis. 

^  3  ^Mb  tit.  AftCHBisHOPS  —  Akchdea-  (S)  Cic.    Fun.  £p.  63. 1  IS. 

*  *— BtsHon,-*  EccLEUASTicAL    CoM-  (4)  1  Buiti's  £.  L  by  PhilUmore^  194. 

^IMT.  (5)  Eitra.  1.  2.  1 19.  0.  IS. 

*3 1  iMt.  94.  (a).  (6)  Ibid.  L  3.  t.  36.  c.  1. 
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The  boundaries  of  episcopal  dioceses  have  been  defined  by  stat  6  &  7 
Gul.  4.  c.  77.(1) 


3.  Bishop  in  the  Diocese  of  another  Bishop. 

A  bishop  may  perform  divine  offices,  and  use  his  episcopal  habit,  io  the 
diocese  of  another,  i^ithout  leave ;  but  he  cannot  perform  therein  any  act 
of  jurisdiction  without  permission  of  the  other  bishop,  unless  it  be,  by  act 
of  parliament  (2) 


Clxrk  jk  Two 

DlOCXSKS. 


4.  Clerk  in  Two  Dioceses. 

A  clergyman  dwelling  in  one  diocese,  and  beneficed  in  another,  and  beiog 
guilty  of  a  crime,  may,  in  different  respects,  be  punished  in  both;  Hoik 
the  bishop  in  whose  diocese  he  dwells  may  prosecute  him ;  but  the  leoteDCc^ 

'SO  far  as  it  afiects  his  benefice,  must  be  carried  into  execution  by  tbe  odwr 

bishop.  (S) 


DISPENSATION.  (4) 


liea 


\iiZ 
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1.  Defined,  pp.456,  457. 

2.  Authority  to  grant  Dispensations,  p.  457. 

PoKcri  of  the  Pope—  Stat.  25  Hen,  8.  c.2l.  —  Power  of  buhopi  to  A>poiK— 3V«"* 
unrestricted  in  the  exerase  of  its  ancient  power. 

1.  Defined. 

A  dispensation  is  a  relaxation  of  the  common  law,  made  and  gnmtedlif 
one  that  has  the  power  of  granting  the  same.  A  simple  licence  csdbo^  ^ 
called  a  dispensation,  since  a  simple  licence  is  not  contrary  to  law  as  t  a** 
pensation  is ;  but  it  is  a  matter  founded  on,  and  agreeable  to  some  law.  » 
simple  licence,  or  a  faculty,  as  it  is  sometimes  called,  does  not  in  rcafiV 
suspend  at  all  the  obligation  of  a  law,  but  gives  an  operation  to  it  is  ofotf 
to  render  it  cfiectual,  according  to  a  certain  mode  or  method  prescribe" 
by  law.  There  are  several  laws  and  statutes  which  do  not  simply  foiW* 
thing's  being  done,  but  its  being  done  without  a  faculty  graDted  u  * 


(1)  Vide  Stephens'  Ecclesiastical  Statutes, 
1717. ;  ef  post^  tit  Ecclxsiashcal  Comius- 

SION. 

(2)  Gibson's  Codex,  133,  134. 

(3)  Ibid.,  134. 


(4)  Vide  Stat.  25  Hen.  8.  c21m«* 
28  Hen.  8.  c.  16. ;  staU  28  Htn.  j»  ^j* 
(Ir.);  and  the  notes  thereto  inS**l*J 
Ecclesiastical  SUtutes,  IGO  215.  »* 
Vide  tit  Maauagk  —  FtomAUim 
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irticular  maimer;  wherefore  the  granting  of  a  faculty ,  or  a  licence,  is  not  Dehned. 
dispenaiDg  with  the  law,  but  an  execution  and  observance  of  it.  (1)  ~ 


2.  Authority  to  grant  Dispensations.  Authority  to 

ORAKT  DiS-     ■ 

Notwithstanding  the  statute  of  provisors,  and  divers  other  statutes  against  »»»8ations. 
be  papal  encroachments  upon  the  ecclesiastical  jurisdiction  of  this  realm,  Po^wofthe 
be  papal  power  still  prevailed  against  all  those  statutes,  and  particularly  in 
jspensations,  which  afforded  a  large  revenue  to  the  apostolic  see. 

By  Stat.  25  Hen.  8.  c.  21.  any  person  suing  to  the  see  of  Rome  for  any  Stat  25  Hen.  8. 
ieeoce,  dispensation,  composition, 'faculty,  grant,  rescript,  delegacy,  instru-  ^^'« 
lent  or  other  writing,  will  incur  the  pains  of  preemunire.  (2)     But  if  a  dis- 
)eii8atlon  be  required  from  the  Archbishop  of  Canterbury  in  extraordinary 
utters,  or  in  any  case  that  is  new,  it  is  not  to  be  granted  except  by  the 
nuent  of  the  king  and  his  council. 

By  section  15.  such  statute  is  not  to  be  prejudicial  to  the  Archbishop  of 
fork,  or  to  any  bishop  or  prelate  of  the  realm,  and  they  can,  notwithstand- 
Dg  such  statute,  dispense  in  all  cases  in  which  they  were  wont  to  dispense 
»y  the  common  law  and  custom  of  the  realm,  before  its  enactment.  (3) 

The  canonists  are  much  divided  about  the  powers  of  bishops  in  the  point  of  Power  of 
ispensing,  but  says  the  Gloss.  (4) : — "Alia  est  magis  communis  opinio,  quod  ^i*W«  to 
pisoopus  ubicunque  potest  dispensare,  ubi  non  invenitur  prohibitum.*'  And, 
Generaliter,  ubicunque  non  prohibetur  dispensatio,  intelligitur  esse  per- 
lisn.**    Which  dispensations  seem  to  refer  chiefly  to  canonical  defects  and 
regularities  of  that  kind.  (5) 

The  king,  not  having  been  restricted  by  stat.  25  Hen.  8.  c.  21.,  his  power  The  Crown 
►  nant  dispensations  in  causes  ecclesiastical  has  not  been  in  the  slightest  unrestricted  in 

^         ^  M  .      .    ,    .     /^\  the  excrcue  of 

^gree  affected  by  such  statute.  (6)  its  ancient 

By  Stat.  55  Geo.  S.  e.  184.(7)  every  dispensation  or  faculty  from  the  power, 
vchbishop  of  Canterbury,  or  Master  of  the  Faculties,  or  from  the  Guardian   Stat  55  Geo.  3. 
^  the  Spiritualities,  during  the  vacancy  of  the  archbishop's  see,  is  to  be    ' 
^ed  with  a  stamp  duty  of  40/. 

1)  Ayliffe's  Parergon  Juris,  231.  (5)  Gibson's  Codex,  92. 

(2)  By  sUt.  1.3  Elix.  c.  2.  s.  3.  this  pc-  (6)  Ibid.  88.  EtanM  v.  Ateuithe,  Palm. 
Uty  was  repealed,  and  high  treason  sub-  457.  Colt  and  Ghver  v.  Coventry  and  Lick- 
italed.  feld   (Bithop    of).   Hob.   146.       Armiger 

(3)  Eitra.  1.  2.  t.  1.  c  4.  v.  Holland,  Cro.  'Sliz.  542. 

(4)  y.  Minora.  (7)  Stephens'  Ecclesiastical  SUtutes,  1089. 
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1.  Canons  against  Dissenters,  pp.  45%  460. 

2.  General  Statutable  Enactments,  pp.460 — 468. 

General  principlee  of  the  Act  of  Ihleratiom — Diuenien  not  exempt  from  payment  eftitkn, 
or  any  parochial  duties— Ad  of  7b/«ro/um  doee  not  extend  to  dergymen  of  the  OmrA 
of  England,  who  act  contrary  to  the  rules  and  discipline  of  Ac  ehmnh  —  Romai 
Catholics  can  hold  military  and  dvil  offices  — Members  of  lay  corponOons  not  t»  tck 
in  ecdesiastical  appointments  — Incapacitated  from  holding  eedesktstieal  offices,  $r  k 
mahe  presentations — Jesuits  coming  into  the  realm  to  be  banished  —  Femak  SBcUm 
excepted — Quakers  and  Moravians  can  affirm  m  off  cases  instead  efoA  oatk^Efd 
jnivileges  given  to  Separatists  —  Non-payment  of  tithes  —  Refiuing  tofmd  a  eiMhA 
for  the  militia —  Qutihers  exempt  from  the  marriage  acts  —  Local  exemptiomM  ef  Qnskn 
from  offices  and  from  registration  under  staL  52  Geo.  3.  e.  102. — Jmwt^StaL  94*10 
Fict,  c.  59.  gives  to  Jews  equal  privileges  with  protestant  subjects  dissenting  fim  Ik 
Church  of  England,  in  respect  of  religious  worship,  ^  —  Provuioiib  op  Scat.  9&  U> 
Vict.  c.  59. 

3.  Dissenting  Houses  op  Worship,  pp.  468,  469. 

All  places  of  religious  worthip  to  be  certified  and  registered  —  Jewish  synagogm  nates 
illegal  establishment — Exemption  from  tolls  in  going  to  a  place  of  worship — BnAffe 
disturbing  certain  religioms  assemblies,  under  staL  52  Geo.  S.  c  155.  md  I  GsLffU. 
e.  18.  —  Lutheran  and  other  protestant  congregations  protected  Pnmsknstfid, 
9  $*  10  Vict.  c.  59.  s.  4.  against  disturbing  any  religious  assemblies. 

4.  Preaching  by  Dissenting  Ministers,  pp.  469,  470. 

Preaching  in  certified  places —  Preaching  in  uncertified  places. 

5.  Dissenting  Ministers  not  in  Trade,  and]  in  Trade,  pp.470 

—472. 

Teachers  or  preachers  having  tahen  the  oaths,  ^c  exempt  from  offices  and  from  As  wH^ 
'^Dissenting  ministers  in  trade — Mandamus  lies  to  administer  the  oaths  to  « tee^ff 
protestaiU  dissenters  —  Exetnption  from  the  militia. 

6.  Minister's  Title  to  his  Office,  pp.  472,  473. 

Court  of  Equity  wiH  sanction  the  appointment  of  a  minister  to  a  dissenting  awyiayrfw* 
Election  and  appointment  of  a  minister  may  be  tried  by  mandamus  —  J%s  mitMf 
must  have  a  prima  facie  title  —  When  party  will  be  left  to  try  his  right  in  en  «fM  — 
'When  an  injunction  to  restrain  a  minister  from  preaching  will  be  allowed —  Whm  Of^ 
of  Equity  will  not  interfere  to  prevent  the  removal  of  a  minister  by  the  trustees '^kff' 
fieient  possession  by  minister  to  maintain  trespass. 

7.  Grants,  Trusts,  Devises,  and  Bequests  for  Dissemtebjs  p|^ 

Court  of  Equity  bound  to  administer  trusts —  Trustees  €uui  congregations  ^^  Met  i» 
dissenting  ministers. 

8.  Dissenting  School  Masters,  p.  475. 

9.  Foreign  Protestant  Ministers,  p.  475. 

10.  Tests  and  Oaths  of  Office,  pp.475 — 177. 


(1)  Vide  ante,  tit.  Baptism. 
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!•  Canons  against  Dissenters.  Cakoks 

Canon  9.  ^'  Whosoever  shall  hereafter  separate  themselves  from  the  com*  sivtms. 

Bonlon  of  saintsy  as  it  is  approved  by  the  apostles'  rules,  in  the  Church  of  Canon  9. 

Eagiand,  and  combine  themselves  together  in  a  new  brotherhood,  account-  '^u^^"  ^^u^ 

ing  the  Christians  who  are  conformable  to  the  doctrine,  government,  rites,  Church  of 

ud  ceremonies  of  the  Church  of  England  to  be  profane  and  unmeet  for  England,  cen- 
tbem  to  join  with  in  Christian  profession,  let  them  be  excommunicated  ipso 
^OOt  and  not  restored,  but  by  the  archbishop,  after  their  repentance  and 
pnblie  revocation  of  such  their  wicked  errors." 

Canon  10.  **  Whosoever  shall  hereafter  affirm,  that  such  ministers  as  re-  Canon  la 

fife  to  subscribe  to  the  form  and  manner  of  God's  worship  in  the  Church  Maintainen  of 

scoismaticik  in 
of  England  prescribed  in  the  communion  book,  and  their  adherents,  may  the  Church  of 

ttdyteke  unto  them  the  name  of  another  church  not  established  by  law,  and  ^ngi^nd,  cen- 

dne  presume  to  publish  it,  that  this  their  pretended  church  hath  of  long 

tiae  groaned  under  the  burden  of  certain  grievances  imposed  upon  it,  and 

ipon  the  members  thereof  before  mentioned,  by  the  Church  of  England, 

unI  the  orders  and  constitutions  therein  by  law  established,  let  them  be  ex- 

nmnmnicated,  and  not  restored  until  they  repent,  and  publicly  revoke  such 

iieir  wicked  errors." 

Canon  II.  *<  Whosoever  shall  hereafter  affirm  or  maintain,  that  there  are  Canon  n. 
ithin  this  realm  other  meetings,  assemblies,  or  congregations  of  the  king's  M^"^n«"  of 
OfD  subjects  than  such  as  by  the  laws  of  this  land  are  held  and  allowed,  censured, 
'hich  niay  rightly  challenge  to  themselves  the  names  of  true  and  lawful 
hurchcs,  let  him  be  excommunicated,  and  not  restored,  but  by  the  arch- 
Uhop,  after  his  repentance   and  public  revocation  of  such  his   wicked 
ffors. 

Canon  12.  ^  Whosoever  shall  hereafter  affirm,  that  it  is  lawful  for  any  sort  Canon  12. 
r  ministers  and  lay  persons,  or  of  either  of  them,  to  join  together  and  make  ^'aintaincrs  of 
lies,  orders,  or  constitutions  in  causes  ecclesiastical  without  the  king's  mrde^ncon^ 
athority,  and  shall  submit  themselves  to  be  ruled  and  governed  by  them :  venticles  ccn- 
«t  them  be  excommunicated  ipso  factor  and  not  to  be  restored  until  they  '" 
spent,  and  publicly  revoke  those  their  wicked  and  anabaptistical  errors." 

Canon  71.  '^  No  minister  shall  preach  or  administer  the  holy  communion   Canon  71. 
I  any  private  house,  except  it  be  in  times  of  necessity,  when  any  being  ^'»""*«*7*  "«* 
ther  so  impotent  as  he  cannot  go  to  the  church,  or  very  dangerously  sick,  administer  the 
*e  desirous  to  be  partakers  of  the  holy  sacrament,  upon  pain  of  suspension  communion  in 
»r  the  first  offence,  and  excommunication  for  the  second :  provided,  that  P"'***  **"**• 
Mises  arc  here  reputed  for  private  houses,  wherein  are  no  chapels  dedicated 
fed  allowed  by  the  ecclesiastical  laws  of  this  realm :   and  provided  also, 
(Mier  the  pains  before  expressed,  that  no  chaplains  do  preach  or  administer 
le  communion  in  any  other  place  but  in  the  chapels  of  the  said  houses ; 
»1  that  also  they  do  the  same  very  seldom  upon  Sundays  and  holydays,  so 
ut  both  the  lords  and  masters  of  the  said  houses  and  their  families  shall 
t  other  times  resort  to  their  own  parish  churches,  and  there  receive  the 
oly  communion  at  the  least  once  every  year." 

Canon  72.    "  No  minister  or  ministers  shall,  without  the  licence  and  Canon  72. 
irection  of  tlie  bishop  of  the  diocese  first  obtained  and  had  under  his  ^ap*^nt"°* 


i 
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hand  and  seat,  appoint  or  keep  any  solemn  fasts,  either  puUkly  or  in 
any  private  iioust^,  other  than  such  as  by  law  are,  or  hy  pobtic  AatbontT 
shall  be,  appointed,  nor  sball  be  wittingly  present  at  any  of  iKnOf  ftndtr 
paiti  of  suspension  for  the  first  fault,  of  eseommunicatioti  for  the  fleeood. 
and  of  deposition  from  the  ministry  for  the  third.  Neiiber  slialS  nj 
minister^  not  licensed  as  is  aforesaid,  presume  to  appoint  or  held  taj 
meetings  for  sermons,  commonly  termed  by  some  propbecies  or  exerriie^ 
in  market  towns  or  other  places,  under  the  said  pains,  nor  without  fuel 
licence  to  attempt,  upon  any  pretence  whatsoever,  either  of  poiiiMca  if 
obsession,  by  fasting  and  prayer,  to  cai^t  out  any  devil  or  devQi,  %id» 
pain  of  the  imputation  of  imposture  or  cosenage^  and  depot-ition  from  tk 
ministr}'." 

Canon  73.  "Forasmuch  as  all  conventicles  and  secret  meetbgi  of  fnte 
and  ministersj  have  been  ever  justly  accounted  very  Jturtfut  to  the  stale  of 
the  church  wherein  they  live,  wo  do  now  ordain  and  constitute,  tltat  n* 
priests  or  ministers  of  the  word  of  God,  nor  any  other  persons,  §ball  mttt 
together  in  any  private  house  or  elsewhere,  to  consult  upon  any  utltftf 
course  to  bo  taken  by  thenit  or  upon  their  motion  or  direction  by  any  olllf; 
wbicli  may  any  way  tend  to  the  impeaching  or  depraving  of  the  doctriMflf 
the  CJmrch  of  England,  or  of  the  Book  of  Common  Prayer,  or  of  anyftft 
of  the  government  and  discipline  now  e«stabiished  la  tlie  Church  of  En^liPd 
under  pain  of  excommunication  ipso  Jhcfo,'* 
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2.  General  Statutadlb  Ekactmekts, 

Conscience  is  not  controllable  by  human  laws,  nor  amenaUt  f 
tribunals,  and  attempts  to  force  conscience  will  never  prodoee 
Non-conformity  is  oo  offence  by  the  common  law,  and  the  painaan 
for  non-conformity  to  the  establbhed  rites  of  the  ehorch  are  ftpeM  1 
the  Act  of  Toleration,  ( 1 )    The  Act  of  Toleration  was  made,  that  t^  | 
worship  of  Protestant  Dissenters  might  be  legal,  and  they  might  be  i 
to  the  public  protection;  and  because  Dissenters  hikve  not  been  i 
from  tithes,  or  any  other  parochial  duties,  or  any  other  duties  to  tJiei 
or  minister. 

The  Act  of  Toleration  does  not  extend  to  clergymen  of  the  ( 
England,  who  act  eoutrary  to  the  rules  and  discipline  of  thecimrdisl 
Trebec  {D,D.)  v.  Kekh  (2)  it  appeared,  that  Mr,  Keith,  who  «ras  tkel 
of  May  Fair  Chapel,  wiiich  was  a  chapel  of  ease  to  Sl  Georf^ei  ] 
Hanover  Square,  of  which  the  plaintiff  was  rector,  being  cited  into  tlir  I 
of  London's  Court,  for  officiating  as  a  eiergyman  of  the  Chufvli  of] 
without  being  licensed  by  the  bishop,  and  having  bein^  i 
inutiicate  forty  days    for   contumacy  and   contempt  of  the 
laws,  upon  the  bishop's  certificate  into  Chancery  of  this  fact,  like  wA  ( 


>  ChaNkl 


(1 )  Tolerntioiif  unduly  narrowed,  is  ex*  mesin  is  ebrbtam  eluinty^  to  wtuA  •*> 

cluBivcnc&«;    unduly  eitcnded,    latitudina^  re  have  attained  in  Ibe  dcis*'     ^ 

Haniiiin.      Each  is  truth    uaLaggcraU-d^  and  aiveness  of  our  ovn  cbofdk 
will  justly  eipose  a  mimatry  to  blame.  The  (S)  2  Atk.  498^ 
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►  capiendo  issiietl.  It  was  nioveij  to  qiiasb  the  writ,  and  one 
oftkifiiggestions  was,  that  Mr.  Keith  wasn  within  the  Toleration  Act.  But 
bjrthi!  Lord  Chancellor ; — *•  The  Act  of  Toleration  was  made  to  protect 
penoQn  of  tender  consciences,  and  to  exempt  them  from  penalties;  but  to 
extend  it  to  clergy niea  of  the  Church  of  England,  who  act  contrary  to  the 
mles  aod  discipline  of  the  church,  would  introduce  the  utmost  confusion.*' 
And  the  exception  was  overruled. 

Sl»t  10  Geo. '^.  e,  7*  authorises  the  admission  of  Roman  Catholics  into 
puliatnent,  and  to  all  oHices  and  employments,  except  tho^e  of  regent,  lord 
eliaiicellor,  lord  keeper  or  conjmissioner  of  the  great  seal,  lord  lieutenant 
I  llf  Wand,  or  high  commissioner  of  the  general  assembly  of  Scotland,  upon 
llkiog  and  lubscribing  an  oath  therein  glveD  instead  of  the  oaths  of  alle- 
iSttd^  supremacy,  and  abjuration. 

B]f  tecL  15.  Roman  Catholic  members  of  lay  corporations  are  not  to  vote 
it|  or  join  in»  the  election,  presentation,  or  appointment  of  any  person  to 
Of  eodesiastical  benefice  or  office  connected  with  the  united  church  of 
Eogtuul  and  Ireland,  or  the  Church  of  Scotland,  which  may  be  in  the  gift 
of  sock  corporation. 

But  by  ss.  16*  &  18.  no  person  by  virtue  of  slat*  10  Geo.  4.  c.  7*  can  hold  any 
fAee  in  the  established  churcli,  ecclesiastical  courts,  universities,  colleges 
irtelioolst  nor  to  present  to  benefice,  nor  to  advise  the  Crown,  or  the  chief 
joternor  of  Ireland,  in  the  appointment  or  dispos^al  of  any  otfice  or  pre* 
hmotin  the  church*  &c.  on  pain  of  being  disabled  for  ever  from  holding 
iif  office,  civil  or  military,  under  the  Crown, 

By  »UL  10  Geo.  4-.  c.7*  ss.  2S  &  29.  Jesuits  and  members  of  other  religious 
Qid«nof  the  Church  of  Rome,  bound  by  monastic  or  religious  vows,  in  the 
ki^m  at  the  passing  of  the  act«  and  natural  born  i^ubjects,  being  Jesuits 
few  rrtuming  to  the  kingdom,  must  .^end  the  necessary  particulars  to  the 
Afk  of  the  peace  where  they  reside,  in  order  that  they  may  be  registered ; 
ttd  members  of  any  such  society,  corning  inia  tlte  realm,  are  to  be  ba- 
inkd,  unless  they  come  in  under  a  licence  from  the  secretary  of  state^ 
^koiniy  grant  it  for  six  months. 

fiot  by  s.  37-  that  statute  is  not  to  affeet  any  religious  order,  community,  or 
ct^shment,  consisting  of  females  bound  by  religious  or  monastic  vows. 

By  Stat  9  Geo,  k  e.  32.  ss,  I  &  2.  Quakers  or  Moravians  required  to  give 
*^ence,  can  instead  of  an  oath  make  their  solemn  affirmation,  which  will 
^  to  the  same  effect  in  all  cases  civil  or  criminal ;  and  a  false  affirmation 
*ill  be  punbbable  as  perjury. 

la  order  to  qualifyf  they  must  make  a  declaration  of  fidelity  (1),  an 
•firmalioo  of  abjuration  (2),  and  a  profession  of  Christian  belief  (3)  at  the 
iNitfml  quarter  sessions  of  the  peace  for  the  county,  city»  or  place  of 
*^idence  of  the  party  qualifying.  (4) 

By  ffiaLS  &4  Gul-I-.  c.49,  Quakers  and  Moravians,  and  by  stat  1  &  2  Vict 
^•TT*  persons  who  have  been  Quakers  and  Moravians,  may  make  a  solemn 
^SmAfjoii  or  declaration  instead  of  an  oath,  in  all  places  and  for  all 
l^f|M»es  fvhere  an  oath  U  by  law  required,  and  a  false  affirmation  or 
^"^diratioii  Ls  punishable  as  perjury. 


GKNZRikt 

Statittable 


R0MAKCilTlf0«| 

LicH  can  halit 
inihtury  «nd 
civil  oJYice^. 


Members  of 
laj  corpora* 

tions  not  to 
vote  iij  eccle* 
sLastical  ap- 
poiiitnients. 

Incapacitatecl 
from  holdiiiji^ 
I'ccJe^tasticaJ 
offices,  or  to 
make  presenU* 
tious. 


JtSUlTS,  fifCt 

coming  into 
the  re;i]m  to  b«J 
banished* 


Female  so- 
cieties ex- 
cepted. 

QuAKca«  and 

MoftAinAKscan 
ailirm  10  all 
cases  inslead  oc  J 
Aa  oath. 


(I 


AV 


)  Slat.  &  Geo.  L  st.  ii.  c.  6.  s.  1. 
Ibid.  ^  3.;  as  to  MoraTians,  sUt.  22 


(3)  Stat, 
(f)  Ibid. 


GuL  &  M.  stl  c.  18*  ^l^ 


f 


Statutabi.1 
Enact  MXirrs; 

Equal  pri- 
vileges given  to 
Separatists. 

Non-payment 
of  tithesw 


il 


Refusing;  to 
find  ti  subati^ 
lute  for  the 


Quakers  ex- 
empt from  the 
Marridgtf  Act*. 


Loctleiemp- 
tions  of 
QuAkeri  from 
offices ; 

and  from  rc- 
gUtrftiiun 
under  &tat. 
52  Geo,  3. 
clOS. 

Jswt, 

Stat.  9&ia 
Vict*  c.  59.  ii.2. 
gives  to  Jews 
equal  priTi* 
leges  with  pro- 
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gpect  of  rc- 
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And  by  stat  3  &  4  Gul  4,  c,  82,  tlie  sanie  is  enacted  aa  to  I 

By  Stat.  7  &  B  Gul.  3.  c.  34„  sUt.  1  Geo.  I.  c. 6.,  slat.  27  Geo,  2:  c  1 
atat  53  Geo.  3.  c.  127.,  any  Quaker  objecting  to  pay  titheSt  n^tei,  Ac  ia 
amount  under  BOL  may,  on  complaint  of  any  peraon  entitled  to  i»ceh«  or 
collect  such  tithcB^  be  summoned  before  tvo  justioeiS  who  sre  lo  meoA 
what  ifi  dtie,  and  by  order  under  hand  and  seal  to  direct  pijauat  le  bi 
enforced  by  distress  and  sale.  ( 1 ) 

By  Stat  5  &  6  Gul  4.  c,  74.^  extended   to  ecdesiaalacii  eoufta  hf  ml 
4  &  5  Vict.  c.  36.,  no  proceeding  is  to  he  had  in  any  of  his  majeily'i  i 
against  Quakers  in  respect  of  any  tithes,  or  under  the  value  of  SOLflntti 
complaints  are  to  be  determined  under  the  provisions  of  atat*  1  Bt^Gn 
0.6.  and  stat.  5S  Geo.  3.  c.  127. 

By  Stat.  42  Geo.  3,  c.  90.  s.  50.,  a  Quaker  reftising  to  serm  m  Hiei 
or  find  a  substitute,  is  liable  to  have  the  sum  necess&ry  for  proevJa|i 
substitute  levied  on  him  by  distress  and  sale,  under  the  warruot  of  I 
deputy  bcu tenants ;  and  if  he  have  no  goods,  and  is  able  to  pay  lOL,  1 
can  commit  him  for  three  months.  (2) 

By  Stat.  46  Geo,  3.  c.  90.  ss.  2L  28.  justices  can  appoint  depntia  J 
Quakers  refusing  to  act  as  constables. 

Quakers  are  expressly  exempted  from  the  operation  of  tlie  MarriaEf .' 
and  can  solemnise  marriage  in  their  conventicles,  if  both  the  t-owtn 
parties  be  Quakers. 

Their  conjugal  rights  are  the  same  as  in  other  cases;  and  the  huikd 
can  administer  the  efiects  of  his  deceased  wife.  (3) 

By  various  acts  of  Parliament,  Quakers  are  locally  exempted  from  <#» 
opposed  to  their  religious  scruples ;  and  their  charitable  foundalka  i 
donations  are  not  included  in  the  act  for  registering  and  securiiif  i 
donations  in  gbneral.  (4) 

By  Stat.  9  &  10  Vict  c.  59.  s.2.  persons  of  the  Jewish  reltgion  (5),  to  i 
to  their  schools,  places  for  religious  worship,  education,  and  charitable  | 
poses,  and  the  property  held  therewith  *  are  to  be  subject  to  the  i 
protestant  subjects  dissenting  from  the  Church  of  England  are  i 

It  may  be  here  observed,  that  no  class  of  men  have  be«n  so  luijiiillff 
secuted  as  the  Jews  —  for,  notwithstanding  that  the  huids  of  BlieH 
not  be  seized   without  inquest  of  office  fotmd  (6),  yet  vbaleirtf ! 
money  the  necessities  of  the  monarch  required  were  raised  by  tcitaif  i 
lands  of  the  Jews  (7),  and  untii  comparatively  modem  tiiBea^  j€«ii 
aliens  in  the  strictest  sense  of  the  term ;  though  bom  tn  tliii  oocBttr,  | 


(l )  As  to  SOT^ll  tithes,  &c.  rtrff  stat  7&S 
Gut.  3,  c,  6.  to  the  uimi;  effect  to  the 
amount  of  1 OL 

(^)  Vid€  ttiam  sect  27*  &  33.  as  to  the 
proof  required  of  him  as  Quaker. 

(3)  Stat  2eS  Geo.  2.  c  33.  Haydm  v. 
Gould,  1  Sdk.  1^.  Vide  HvtckimMom  v. 
Brook^Mnke,  3  Lev.  376, 

(4)  Stat.  52  G^.  3.  c.  102, 

(5)  PrrjtQKt  of  the  Jewish  rtUgion :  — 
The  Jews  bom  within  this  realm  were  for- 
merly -subjected  tu  the  moat  cruel  hardships, 
■nd  were  in  the  absolute  disposition  of  the 
CrowD ;   tbuft  iQ  the  Legu  Edwardi,  c  29. 


it  is  written.  "  Sdendum  i|ttod  c 
ubtcunque  in  regno  sunt,  «s&li8dA<i^ 
fcnaone  reg:i«  1  igcs  debettt  mm^  tm  f 
bet  eorum   alieui  dinriti  mt  fslVliM^ 
sine  re^'fl  licentia.     Judsi  «Mfli  #  < 
ma  regis  sunt.    Quod  sa  f|iiit|^i^  i 
oo«,  vel  pectraiMii  woirum^  VW^ 
vult  tant^uam  suum  propciva^* 

(6)  Mollor.  de  Jure   lt«Sda%l^ 
c  6. 

(7)  Vitk  Blunt's  Ti«MMi 
Tucker*^    Hiaiory   «f   lh« 

Bill,    /n  ft  MSmA  Ck^.  t  J 
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ffofeisiog  JodaisiDy  the  law  distinguished  them  as  alien  enemies.  Such  General  . 
rat  the  doctrioe  of  Calvin's  owe  (1),  where  it  was  held  that  **  all  infidels  enIctme^^ 
re  ID  law  perpHui  inimiciy  perpetual  enemies  (for  the  law  presumes  not 


bat    they   will   be   converted^    that   being  potentia    remotaj   a    remote  Disabilities  of 
abilitj) ;  for  between  them,  as  with  the  devils,  whose  subjects  they  be, 


nd  the  Christian,  there  is  perpetual  hostility  and  can'  be  no  peace.  (2) 
Ine  aotem  conventio  Christ!  ad  Belial^  aut  qun  pars  fideli  cum  infideli : 
iod  the  law  saith,  —  Judaeo  Christianum  nullum  serviat  mancipium,  nefas 
nim  est  quern  Christus  redemit  blasphemum  Christi  in  servitutis  vinculis 
letinere.(3)  Infideles  sunt  Christi  et  Chnstianorum  inimici.  And  here- 
nth  agreeth  the  book  in  12  Hen.  8.  foL  4.  (4),  where  it  is  holden  that  a 
P^an  cannot  have  or  maintain  any  action  at  all.** 

It  may  be  here  remarked,  that  the  foregoing  doctrines  have  experienced 
dw  teverest  animadversions :  thus  in  the  Ecist  India  Company  v.  Sandytt  (5) 
Sir  George  Treby  observed,  "  I  must  take  leave  to  say  that  this  notion  of 
ChristiaDs  not  to  have  commerce  with  Infidels  is  a  conceit  absurd,  monkish, 
faitastica],  and  fanatical.  It  is  akin  to  dominium  Jundatur  in  gratid,*'  And 
m  Omi^und  v.  Barker  (6),  Chief  Justice  Willes  said,  <<  This  notion, 
though  advanced  by  so  great  a  man,  is,  I  think,  contrary  not  only  to  the 
leriptare,  but  to  common  sense  and  common  humanity ;  and  I  think  that 
•VCD  the  devils  themselves,  whose  subjects  he  says  the  heathens  are,  cannot 
lave  worse  principles ;  and  besides  the  irreligion  of  it,  it  is  a  most  impolitic 
aodoD,  and  would  at  once  destroy  all  that  trade  and  commerce  from  which 
ttk  nation  reaps  such  great  benefits.  We  ought  to  be  thankful  to  Pro- 
wdenoe  for  giving  us  the  light  of  Christianity,  which  he  has  denied  to  such 
gictt  numbers  of  his  creatures  of  the  same  species  as  ourselves.  We  are 
conmanded  by  our  Saviour  to  do  good  unto  all  men,  and  not  only  unto 
tkie  who  are  of  the  household  of  faith.  And  St  Peter  saith  (7), 
tbt'God  is  no  respecter  of  persons,  but  in  every  nation  he  that  feareth 
Mb  and  worketh  righteousness,  is  accepted  with  him.'  It  is  a  little, 
■tan,  narrow  notion  to  suppose  that  no  one  but  a  Christian  can  be  an 
;  man.  God  has  implanted  by  nature,  on  the  minds  of  ail  men,  true 
\  of  virtue  and  vice,  of  justice  and  injustice,  though  heathens  perhaps 
\  frequently  act  contrary  to  those  notions  than  Christians,  because  the 
Im  not  such  strong  motives  to  enforce  them.  But  (as  St.  Peter  says) 
Acre  are,  in  every  nation,  men  that  fear  God  and  work  righteousness,  such 
■ai  are  certainly  Jide  digni^  and  very  proper  to  be  admitted  as  witnesses." 

In  his  commentary  on  Littleton  Lord  Coke  states  this  case :  —  "If 
a  Jew,  bom  in  England,  taketh  to  wife  a  Jew  born  also  in  England; 
the  husband  is  converted  to  the  Christian  faith,  purchascth  lands,  and 
Mfeoffeth  another,  and  dieth ;  the  wife  brought  a  writ  of  dower,  and  was 
kaned  of  her  dower,  and  the  reason  yielded  in  the  record  is  this :  *  Quia 
wA  contra  justitiam  est  quod  ipa  dotcm  petat  vel  habeat  de  tenemento 
faod  fnit  viri  sui,  ex  quo  in  conversione  suu  noluit  cum  eo  adiiserere,  et 
c«B  eo  converti.' "  (8) 

{!)  7  Co.  28.  (5)  10  Howeir*  St  Tr.  392. 

t)  9  Cor.  yl  15.  (6)  1  Atk.  ifi.    Will»,53«. 

<8)  Register,  S8S.  (7)  Act»  z.  34,  35. 

(4)  7  Co.  17.     4  Inst  155.    Michdbornt  (8)  Co.  Lift  31.  (b). 
*'  Hkkdbontej  2  Bro.  &  Gold.  296. 
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In  Madox*s  (1)  account  of  the  exchi*quer  of  the  Jewi,  mijr  b^ 
some  curious  particulars  o(  the  Judaical  revenue  of  the  Nonnao  kiogp^t 
the  exactions  practised  on  the  Jews  for  the  benefit  of  the  roy^l  Dwnttn. 
So  entirely  were  the  Jew,^  the  property  of  the  monarch,  that  Henry  111.  u* 
timlly  assigned  and  delivered  to  his  brother,  Richard  Harl  of  ConnriU^  ill 
the  Jews  of  England,  as  a  security  for  the  repayment  of  a  debL  (2)  K« 
umnibus,  ac  Noveritis  nos  mutuo  acctpiase  adilecto  fratreet  tideli  aofftrtilL 
comtti  Cornubia?,  quinque  mjUia  marcarum  sterlingorum  novoruio  et  kit* 
groruDit  ad  quorum  soluttonem  assignavimus  et  tradidlmiia  ei  oumttJttkm 
nostros  Anglia?,  &c.  (3) 

The  parliamentary  edition  of  Rymer  contains  a  writ  bsiied  in  thp  racitiaf 
year,  '*  De  scrutando  areas  Judaconjim  pro  lUcardo  eomite  Co^tubil^*' (I; 
A  writ  of  the  46th  of  Henry  IIL  bears  the  following  title«  *^  De  temtaadf 
umnes  areas  Jud3:eonim,  ac  de  capiendo  omnia  sua  bona  in  maotts  regis  pf 
totum  regnum/"  (5) 

The  nature  of  the  toleration  extended  to  the  Jewish  worihtfH  appetn  ii 
the  following  record  of  the  37th  year  of  Henry  III :  — •'  Rex  pro?idtt,  ipml 
universi  Judfei  in  sinagogis  snis  celebreut  submissa  voce,  secundum  ntua 
eorum,  ita  quod  Christiani  hoc  non  audiant."  (6) 

But  one  of  the  most  cnrious  facts  concerning  their  religious  pnvurgcs,  u 
the  existence  of  a  bi&hop  or  presbyter  of  the  Jews,  who  appears  to  hirie  hittk 
at  some  times,  appointed  by  the  Crown,  at  others,  elected  by  the  Jen 
Bubjeet  to  the  royal  approbation.  (7) 

Stat.  9  &  10  Yict  c.  59*  has  removed  almost  every  existing  p^oiltj  ai 
diBabiUty  in  regard  to  reUgtous  opinions,  it  having  by  sect.  I*  rapaloll 
statute  or  ordinance  54*  &  55  years  of  the  reign  of  Hen.  3.,  and  tJke  i 
or  ordinance  commonly  called  Statutum  Judietsmo  :  so  touch  of  stit  jl 
Edw  6.  c.  1.  as  enacted,  Hhat  from  and  after  the  Feast  of  All  Saialsi 
coming,  all  and  every  person  and   persons  inhabiting  within  this 
any  other  the   king's   majesty's  dominions,  shall  diligently  and 
having  no  lawful  or  reasonable  excuse  to  be  absent,  endeavour  I 
to  resort  to  their  parish  church  or  chapel  accustomed,  or,  upou  i 
let  thereof,  to  some  usual  place  where  common  prayer  and  suck 
God  shall  be  used  in  such  time  of  let,  upon  every  Sunday,  and  otiur^ 
ordained  and  used  to  be  kept  as  holy  days,  and  then  and  there  to  i 
orderly  and  soberly  during  the  time  of   common  prayer,  prfwhiapl 
other*  service  of  God  there  to  be  used  and  ministered,  upon  pais  of| 
meiit  by  the  ceusurcs  of  the   church,*  so  far  as  the  same  affected  ; 
dissenting    from     the    worship    or    doctrines   of    the    Uotted    Cho 
England   and  Ireland,  and  usually  attending  iiome  place  of  w 
than  the  Established  Church ;   and   no  pecuniary  penalty  to  be  ifl 
upon   any  person  by  reason  of  his  so  absenting  himself:    nlfo  fo 
of  the  same  act  as  enacted,  ^  that  if  any  manner  of  pefsoti  or  penoflil 
habiting  and  being  within  this  realm,  or  any  other  the  kii^t 


(1)  Hitt.  Exeh.  c7.  passim. 

(2)  S9  Hen.  3. 

(!J)  Madoi*»    Wisi/  Exch,  c  7.  p.  15G, 
I  Uymer's  F(c4cra,  315. 
(•I)  I  llymtT^i  Fipd«rft,  3S7. 
f5^  Ibid.  4U7, 


(6)  MadoiV  Hilt.  Each.  «L7«|kl 
1  Uvmirr^s  Pfled«ri»it9&> 

(7)  llfiel  nrmer\WmimB,$S^SSti 
Madoi*s  Hist  Exch,  e.  7.  |i.  ITT, 
Anglia  Juchiica*  53,  fi  m^      SMm  (¥^ 
pp.  I58it,  15^4. 
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loilitifons,  Bhall,  after  the  said  Feast  of  All  Saints,  willingly  and  wittingly   Gkmrhal 
:  and  be  present  at  any   other  manner  or  form  of  common  prayer,  of   ^*at"Jta»l* 

linistration  of  the  sacraments,  of  making  of  ministers  in  the  churches,     ,= __L_ 

any  other  rites  container!   in  the  book  annexed  to  this  act,  than  is    Phovimons  of 
joned  and  set  forth  in  the  said  book,  or  that  is  contrary  to  the  form  of   y^^-J] 

provisions  and  exceptions  contained  in  the  aforesaid  former  statute, 
ilian  be  thereof  convicted  according  to  the  laws  of  this  realm,  before 
Julioei  of  assize,  justices  of  oyer  and  dett  rniiner,  justices  of  peace 
nionsi  or  any  of  them,  by  the  verdict  of  twelve  men,  or  by  his  or 
own  confe^lon,  or  otherwise,  shall,  for  the  first  oft e nee  suffer  im- 
ment  for  six  months,  without  bail  or  mainprise;  and  for  the  second 
being  likewise  convicted  as  is  abovesaid,  imprisonment  for  one 
•kokyear;  and  for  the  third  offence,  in  like  manner,  imprisonment  during 
their  ll%^s  : '  also  so  much  of  the  same  act  as  enacted,  '  that  for  the 
r  knowledge  to  be  given  hereof,  and  better  observation  of  this  law,  all 
iiogular  curates  shall,  upon  one  Sunday  every  quarter  of  the  year, 
one  whole  year  next  ftdlowing  the  fore-said  Feast  of  All  Saints  next 
:♦  read  this  present  act  in  the  church  at  the  time  of  the  most  assembly, 
likewise  once  in  every  year  ioUowing,  at  the  same  time  declaring  unto 
people,  by  the  authority  of  the  Scripture,  how  the  mercy  and  goodness  of 
hath  in  all  ages  been  shown  to  liis  people  in  their  necessities  and  ex- 
lliei>  by  means  of  hearty  and  faithful  prayers  made  to  Almighty  GoJ, 
letally  where  people  be  gathered  together  with  one  faith  and  mind  to 
up  their  hearts  by  prayer  as  the  best  sacrifices  that  Christian  men  can 
:*  also  so  much  of  any  Irish  act  or  acts  as  extended  to  Ireland  the 
ions  of  the  same  act  (1),  so  far  as  it  is  repealed  by  this  act :  also  so 
b  of  Stat.  I  Eliz«  c.  L  and  of  stat.  2  Eliz.  c*  L  (Ir/)  as  made  it  punish- 
to  affirm,  hold,  stand  with,  set  forth,  maintain,  or  defend,  as  therein  is 
Itioned,  the  authority,  pre-eminence,  power,  or  jurisdiction*  spiritual  or 
Bclriiavtieal,  of  any  foreign  prince,  prelate,  person,  state,  or  potentate  there- 
el&imed,  used,  or  usurped  within  this  realm,  or  any  dominion  or 
itry  being  within  or  under  the  power,  dominion,  or  obeisance  of  her 
or  to  put  in  ure  or  execute  any  thing  for  the  extolling,  advance- 
•ettlng  forth,  maintenance,  or  defence  of  any  such  pretended  or 
jurisdiction,  power,  pre-eminence,  and  authority,  gr  any  part 
lerpof,  or  to  abet,  aid,  procure,  or  counsel  any  person  so  offending ; 
It  tiiis  enactment  not  to  authorise  or  render  it  lawful  for  atky  person  or 
to  affirm,  hold,  stand  with,  set  forth,  maintain,  or  defend  any  such 
Mgn  power,  pre-eminence,  jurisdiction,  or  authority,  nor  to  extend  fur- 
Bthan  to  the  repeal  of  the  particular  penalties  and  punishments  referred 
t»ind  in  all  other  respects  the  law  to  continue  the  same  as  if  this  enact- 
wit  harl  not  been  made ;  and  any  person  in  holy  orders  according  to  the 
1»  and  ceremonies  of  the  united  Church  of  England  and  Ireland  affirming, 
Wifjg,  standing  with,  setting  forth,  maintaining,  or  defending  any  such 
"trgfi  power,  pre-eminence,  jurisdiction,  or  authority,  to  be  incapable  of 
iding  any  ecclesiastical  promotion,  and,  if  in  possession  of  any  such  pro- 

to  be  deprivable  thereof  as  for  any  other  cause  of  deprivation  :   j  yji^  ^  <, 
h  fo  amcKi  of  the  same  acts  as  related  to  a  person's  resorting  to  his  !^EUe.  c.'i,(Ir.> 

(1)  St4t.  5  &  6  £dw.  1.  c.  U 
U  li 


Stat,  1  EII«. 
V.  I.,  Mitt.  *J 
Eli«.  cl.CIr,) 
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£|IACTirKKTS. 
PROVUIONS  op] 

Stat.  9  &  10 
Vict*  c.  59. 

l3£lb*  c,2. 
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S9  Eliz.  c,  6. 
iJac.  1.  c4, 
SJac  1.  cL 
s.  2.  in  pftrt. 


d  Jac.  1.  c<  4. 
^  Jac  1 .  c  6* 
13  &  14  Cat.  2. 
€«  4*  s.  1 L 


17&18Car.2. 
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pansh  church  or  chapel  accustomed^  or,  upon  reasonable  let  thereof^ 
usual  place  where  common  prayer  and  such  service  of  God  as  in 
is  luentioned  are  used  in  such  time  of  let,  upon  Sundays  aad  otkrdifi 
ordained  and  used  to  be  kept  m  holy  day:<t  and  to  his  then  and  ibcriilMiiBg 
orderly  and  soberly  during  the  time  of  the  common  prayer,  preieUtt^  ir 
other  service  of  God  there  used  and  ministered:    also  stal*.  5  EHz.  cL: 
also  Stat.  13  Eliz.  c.  2.,  so  far  as  it  imposed  penalties  or  puDishmeirti;  bet 
this  enactment  not  to  authorise  or  render  it  lawful  for  any  person  or 
to  import,  bring  in,  or  put  in  execution  within  this  realm  any  balki 
or  instruments  against  the  bringing  in  of  which  that  act  was  madc^  mod  Ibe 
law,  in  all  respects,  save  as  to  those  penalties  or  punishments^  to  contimif  lk 
same  as  if  this  enactment  had  not  been  made  i  also  stat.  29  EUz,  c.6.:  iIb 
Stat  1  Jac»  L  c.  4, :  also  so  much  of  stat.  3  Jac  L  c.  1.  as  enacted  't^'d 
and  every  person  and  persons  inhabiting  within  this  realm  of  England,  aad 
the  dominions  of  the  same*  shall  always  upon  that  day  diligently  oimI  £n^ 
fully  resort  to  the  parish  church  or  chapel  accustomed,  or  to  Mow  «■! 
church  or  chapel  where  the  said  tnorninf^  prayer,  preaching,  or  oCbcr  wo^ 
vice  of  God  shall  be  used,  and  then  and  there  to  abide  orderly  aad  voMf 
during  the  time  of  the. said  prayers,  preaching,  or  other  semee  ofM 
there  to  be  used  and    ministered:'  also  stat   3  Jac.  1.  c-i*:  al«o  9ULJ 
Jac.   1.  c.  6.1   also  so  much   of  stat  IS  Sc  14  Car.  2.  c*4s  m  mmk  uf 
schoolmaster  or  other  pemon  instructing  or  teaching  youth  in  any 
house  or  family  as  a  tutor  or  schoolmaster,  punishable  far  tnslnieiia| 
teaching  any  youth  as  a  tutor  or  schoolmaster  before  licence  obtaioal 
his  respective  archbishop,  bishop*  or  ordinary  of  the  diocese* 
the  laws  and  statutes  of  this  realm,  and  before  such  subsmpttoo  tad 
knowledgment  made  as  in  that  act  is  mentioned:  also  so  much  of  the 
act  as  conHniied  or  kept  in  force  any  act  or  part  of  any  act  rf pf ahrf  tj 
act :  also  so  much  of  any  act  or  acts  as  confirmed  or  incorpotitad  li 
other  act  or  acts  the  parts  by  thi^  act  repealed  of  the  stat  15  &  H  Cir- 
c.  4* :   also  so  much  of  stat.  17  &  18  Car.  2.  c.  6.  (Ir.)  as  rerjoired  thai 
masters  or  other  persons  instructing  or  teaching  youth  in  priirate 
families  as  tutors  or  schoolmasters,  should  take  the  oath  of  allcgiiiie* 
supremacy,  and  as  made  such  schoolmasters  or  other  persons  pnniihdhfc 
so  instructing  or  teaching  youth  before  licence  obtained  from  their 
archbishop,  bishop,  or  ordinary  of  the  diocese,  and  before  such  sn 
and  acknowledgment  made  as  in  that  act  is  mentioned :    also  so  mvchofi 
30  Car,  2.  stiL  as  enacted  that  *  every  person  now  or  hereafter 
of  popish  recusancy,  who  hereaf^r  shall,  at  any  time  after  iJm*  Mid  fii 
of  December,  come  advisedly  into  or  remain  in  the  presence  of  lilt 
majesty  or  queen's  majesty,  or  shall  come  into  the  court  €ff  fcooie 
they  or  any  of  them  reside,  as  well  during  the  reign  of  his  pmtBt 
(whose  life  God  long  preserve),  as  during  the  reigns  of  any  of  hkrojil 
cessors,  kings  or  queens  of  England,  shall  incur  and  suflTcral]  tliapiiBi^; 
ties,  forfeitures,  and  disabilities  in  this  act  mentioned  or 
stat  8  &  9  GuL  3.  c«  3«  (S.),  and  all  laws,  statutes,  and  aets  of 
revived,  ratified,  and  perpetually  confirmed  by  thatact^  exeepta^tit 
of  the  formula  contained  in  that  act :  also  stat  11  &  12  GuLS,  e,  V: 
1  Anne,  st  i.  c.  30. :  also  so  much  of  stat  2  Anne,  c,  6*  (In),  as  ewel 
if  any  person  or  persons  shall  seduce^  persuade,  or  penreii  uf  p 
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penoin  professing  or  Uiat  sliall  profess  the  Protestant  religion,  to  renounce,    Gkkiiiai. 

or  abjure  the  sanie,  and  to  profess  tbe  Popish  religion,  or  reconcile   *   *^*^^"^ 


S.  3. 


c,  17. 


Ibnake, 

lim  or  them  to  the  church  of  Rome,  then  and  in  such  case  every  such 
I  Jefson  and  persons  so  seducing,  as  also  every  such  Protestant  and  Pro-    Pao^'"ioi«s  or 
teituitB  who  shall  be  so  seduced,  perverted,  and  reconciled  to  Popery,  shall    Vicx.  c.5% 
fcrihc  said  offences,  being  thereof  lawfully  convicted,  incur  the  danger  and   1 1  &  i2Gul.  s. 
pentlty  of  prtrmunire  mentioned   in  the   statute   of  prtBrnnnire  made  in   ^*^* 
EogUnd  in  the  16th  year  of  tbe  reign  of  King  Richard  IL;'  also  so  much   ^^  ^q^^  **'' 
of  the  tame  act  as  empowered  the  Court  of  Chancery  to    make   such   2  Anne^  c.  g. 
order  for  the  maintenance  of  Protestant  children  not  maintained  bv  their  ^   ^(^^0 
Popish  parents^  suitable  to  tlie  degree  and  ability  of  such  parents  and  to  the 
^  of  such  child,  and  also  for  the  portions  of  Protestant  children  to  be  paid 
It  tkt!  decease  of  their  Popish  parents,  as  that  Court  should  adjudge  lit, 
mltable  to  the  degree  and  ability  of  such  parents ;  and  as  empowered  that 
Court  to  make  such  order  for  the  educating  in  the  Protestant  religion  the 
diiJdren  of  Papists,  where  either  the  father  or  motlier  of  such  children 
AooM  be  Protestants*  till  tlie  age  of  eighteen  years  of  such  children,  as  to 
that  Court  should  seem  meet,  and   in   order  thereto  to   limit  and  appoint 
tiert*,  and  in  what  manner,  and  by  whom  such  children  should  be  educated ; 
tad  Aft  enacted  that  the  father  of  such  children  should  pay  the  charges  of  ^  ^* 
lich  educadon  as  should  be  directed  by  that  Court:  also  stat  11  Geo*  2, 
tI7«,  except  so  much  of  it  as  related  to  any  advowson  or  right  of  presentation, 
^tion,  nomination,  or  donation  of  or  to  any  benefice,  prebend,  or  eccle- 
limical  living,  school,  hospital,  or  donative,  or  any  grant  or  avoidance 
,  ttereofi  or  any  admission,  institution^  or  induction  to  be  made  thereupon; 
the  repeal  of  that  act  not  to  aiect  or  prejudice  the  right,  title,  or  intc- 
\  of  &uy  person  in  or  to  any  land^,  tenements,  or  hereditaments  under  and 
^  virtue  of  its  provisions  at  the  time  of  such  repeal :  also  so  much  of  stat, 

18  Geo.  3,  c. 49.  (In),  as  enacted   'that  no  maintenance  or  portion    i7&18Geo.3.| 
I  be  granted  to  any  child  of  a  Popish  parent,  upon  a  bill  filed  against   *=*'*^*  8.5,^Ir.; 
parent    pursuant    to    the   aforesaid   act  of   the  second   of    Queen 
out  of  the  personal  property  of  such  Papist,  except  out  of  such 
which  they   may  hereafter  take    under  the    powers  granted  in  this 
also  so   much    of  staL  18  Geo.  3.  c,60.  as  enacted  *  that   nothing    igCeo.  3. 
bis  act   contained   shall   extend   or   be   construed   to   extend   to  any   ^*  go.  s.  s. 
ih  bishop,  priest,  Jesuit,  or  schoolmaster  who  shall   not  have  taken 
ibfcribed    the    above   oath   in  the   above    words    before    he    shall 
tiMii  apprehended,   or  any   prosecution    commenced  against   him;' 
^#0  much  of  stat.  23  &  24  Geo.  3.  c.  38.  (Ir.)  as  excepted  out  of  the  23  &  24  Geo.  3. 
of    that   act  persons    professing    the   Jewish    rehgion :     also   so   c-38.  (Ir.) 
rf  stat  31   Geo,  3.    c.  32.   as  enacted    *  that   nothing  herein   con- 
shall  be  construed  to  give  any  ease,  benefit,  or  advantage  to  any 
who  shall,  by  preaching,  teachings  or  writing,  deny  or  gainsay  the 
nf  mlleglaiice,  abjuration,  and  declaration    he  rein-before   mentioned 
fmpnliited  to  be  taken  as  aforesaid,  or  the  declarations  or  doctrines 
CDDtatned,  or  any  of  them : '    ako  so  much  of  the    same   act  as 
and  enacted  *that  no  schoolmaster  professing  the   Roman  Ca-   &  15. 
iwligiou  shall  receive  into  his  school  for  education  the  child  of  any 
Eli  father  ;*  also  so  much  of  the  same  act  as  provided  and  enacted 
u  H  2 


31  Guo.3. 
c.  32,  s.  12. 


468 


DISSENTERS. 


Genbrai. 

Statutable 
£nactments. 

Provisions  or 
Stat.  9  &  10 
Vict.  c.  59. 
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33  Geo.  3. 
c21.8.14.(Ir.) 


33  Geo.  3. 
c44. 


Uhat  no  person  professing  the  Roman  Catholic  religion  shall  be  per- 
mitted to   keep  a  school   for  the   education  of  youth   until  his  or  ber 
name  and  description  as  a  Roman  Catholic  schoolmaster  or  schoolmistress 
shall  have  been  recorded  at  the  quarter  or  general  session  of  the  peace 
for  the  county  or  other  division   or  place  where  such  school  shall  be 
situated,  by  the  clerk  of  the  peace  of  the  said  court,  who  is  hereby  required 
to  record  such  name  and  description  accordingly  upon  demand  by  bucIl 
person,  and  to  give  a  certificate  thereof  to  such  person  as  shall  at  any  time 
demand  the  same,  and  no  person  offending  in  the  premises  shall  recmveanj 
benefit  of  this  act:'  also  so  much  of  stat.  33  Geo. 3.  c.21.(Ir.)  as  pro- 
vided *  that  no  Papist  or  Roman  Catholic,  or  person  professing  the  Ro- 
man Catholic  or  Popish  religion,  shall  take  any  benefit  by  or  under  this 
act,  unless  he  shall  have  first  taken  and  subscribed  the  oath  and  dedantioo 
in  this  act  contained  and  set  forth,  and  also  the  said  oath  appointed  by  tk 
said  act  passed  in  the  thirteenth  and  fourteenth  years  of  his  majesty's  reig% 
intituled  An  Act  to  enable  his  Majestifs  subjects^  of  whaiever  pemuuio%tl» 
testify  t/ieir  allegiance  to  him  in  some  one  of  his  Majeshfs  four  amrtiti^ 
Dublin,  or  at  the  general  sessions  of  the  peace,  or  at  any  adjowmmaii  Aerttft 
to  be  holdenfor  the  county,  city,  or  borough,  wherein  such  Papist  or  RumtM 
Cat/iolic,  or  person  professing  the  Roman  Catholic  or  Popish  religion,  iti 
inJuibit  or  dwell,  or  before  the  going  judge  or  judges  of  assize  in  the  coM^f 
w/ierein  such  Papist  or  Roman  Catholic,  or  person  professing  the  Rosm 
Catholic  or  Popish  religion,  doth  inhabit  and  dwell,  in  open  court  :^  and^ 
stat.33Geo.  3.  C.44.  I 
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3.  Dissenting  Houses  op  Worship. 

By  Stat.  52  Geo.  3.  c.  155.  s.  2.  no  congregation  or  assembly  for  r* 
ligious  worship  of  Protestants,  at  which  are  present  more  than  twenty  po^ 
sons  besides  the  family  and  servants  of  the  person  on  whose  premiM 
they  assemble,  is  to  be  permitted,  unless  the  place  of  meetings  if  not  doif 
certified,  be  certified  (J)  to  the  bishop,  the  archdeacon,  or  the  justices rf 
the  peace  at  the  general  or  quarter  sessions.  And  all  such  pkcesareto 
be  registered  in  the  bishop's  or  archdeacon's  court  respectively,  and  reecvM 
at  the  general  quarter  sessions  by  the  registrar  or  clerk  of  Uie  peace;  td 
tlie  bishop  or  registrar,  or  clerk  of  the  peace,  must  give  a  oertilieite 
thereof  to  any  pei*son  demanding  the  same,  upon  the  payment  of  t  fe 
of  2*.  (k/. 

The  duty  of  registering  is  ministerial,  and  a  mandamus  lies  to  eaafi 
the  proper  officer  to  perform  that  act  (2) 

By  Stat  52  Geo.  3.  c.  155.  s.  11.  no  assembly  for  religious  wonhqii'^ 
quiring  a  certificate,  can  be  held  in  any  place,  with  the  door  ftsteirt*' 
as  to  prevent  any  person  entering. 

A  Jewish  synagogue  is  not  an  illegal  establishment (3} 


(1)  Any  protesUnt  dissenter  may  certify 
a  meeting-house.  Vide  etiam  Green  v. 
Pope,  I  Ld.  Raym.  125. 


(2)  Hex  T.  Derbyddrt  (Jmtkm  tf\^ 
Biack.  (Sir  W.),  G06.     4  Burr.  I99U 
i3)UraelY.  Simmom9,2  StMA.^Si. 
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Bona  fide  dissenters  (1)  are  exempted  from -payment  of  tolls  in  going  to  I^isssktin'o 

tkeir  usual  place  of  worship  tolerated  by  law  on  Sundays^  or  on  any  day  Woism^^ 

OB  vhich  divine  service  is  by  authority  ordered  to  be  celebrated.  (2) ; 

By  Stat.  52  Geo.  3.  c.155.  ss.  12.  15.  &  17-  any  person  charged  before  a  fro^toVlTin 

jiitiee  by  two  witnesses,  with  wilfully  disturbing  a  meeting  authorised  going  to  a  place 

uder  that  or  any  other  act,  or  molesting  any  person  officiating  thereat,  or  ^  ^onhip, 

penoDs  there  assembled^  must  find  two  sureties  in  50/.,  in  default  of  which  jiist"urbinff' 

he  is  to  be  committed  till  the  next  succeeding  general  or  quarter  sessions ;  certain  rcli-  ^ 

M  conviction  at  which  he  incurs  a  penalty  of  40/.,  to  be  levied  by  distress ;  gjP"*  a««m^ 
,  ,-  ,      .    «  ,11-1  «    1  .  1        TV.    1  I-      blics  under 

half  to  go  to  the  informer,  and  half  to  the  poor  of  the  parisli.     If  there  be  ^tat.  52  Geo.  3. 

BO  distress,  he  may  be   committed  for  any   period  not  exceeding  three  e.i.w.&iGul. 

Booths.     The  penalty  must  be  sued  for  within  six  months.  •  s  .  1.  c. 

Bat  by  sect  14.  this  does  not  extend  to  Quakers,  but  they  are  within  stat 
IGnL&M.  8t*l.c.l8.  S.18.  by  which  any  one  disturbing  a  congregation 
permitted  by  that  Act,  or  misusing  a  teacher,  is  liable  to  a  penalty  of  20/. ; 
nd  if  several  defendants  are  convicted  under  stat  1  Gul.  &  M.  st.  1.  c.  18.  for 
teirbing  a  dissenting  congregation,  each  is  liable  to  the  penalty  of  20/. 
■posed  by  that  statute.  (S) 

The  protection  of  these  statutes  extends  to  Lutheran  and  other  Protestant  Lutheran  and 
CQigregatioDSy  composed  principally  of  foreigners,  performing  ser>'ice  in  a  conereMt^ns"' 
hdgn  language.  (4)  protected. 

By  stat.  9  &  10  Vict  c.  59.  s.  4*.  all  laws  then  in  force  agiunst  the  wilfully   Stat.  9  &  10 
■d  maliciously  or  contemptuously  disquieting  or  disturbing  any  meeting,      4*"^*^'^^^ 
Membly,  or  congregation  of  persons  assembled  for  religicus  worship,  per-   disturbing  any 
utted  or  authorised  by  any  former  act,  or  acts  of  ])arlianient,  or  the  dis-   religious 
irbing,  molesting,  or  misusing  any  preacher,  teacher^  or  person  officiating 
such  meeting,  assembly,  or  congregation,  or  any  pci-son  or  persons  there 
«embled,  shall  apply  respectively  to  all  meetings,  assemblies,  or  congrc* 
itioDs  whatsoever  of  persons  lawfully  assembled  for  religious  worship,  and 
e    preachers,   teachers,  or  persons   officiating    at  such    last-mentioned 
eedngs,  assemblies,  or  congregations,  and  tlic  persons  there  assembled. 


4.  Preaching  by  Dissenting  Ministers.  d"entwg" 

_,  MlMlSTEHS. 

Bj  ntat.  52  Geo.  3.  c.  155.  ss.  4,  5,  6  &  7.  all  persons  teaching,  preaching,   g^^  ^^  ^^^ 
officiating  in  any  congregation  or  assembly  for  the  religious  worship  c.  155.  ss.  4, 5^ 
Protectants  (that  is,  dissenters,   and  not   ministers  of  the   Church  of  p^  ^* .     ._ 

igland  (5),  whose  place  of  worship  is  duly  certified  according  to  law)  are  certified  pla 

«mpted,  without  precedent  qualification  (unless  they  have  been  legally   ^^^  4. 

paired  to  qualify)  (6),  from  the  penalties  of  any  acts  relating  to  religious 

»nbip»  as  those  who  take  the  oaths  mentioned  in  stat  1  GuL  &  M.  st  i. 

I8.9  or  any  other  act  amending  that  act 

hoTidedy  that  if  any  such  person,  not  having  taken  the  oaths  to  govern*  Sect  5. 

int,  and  subscribed   the  declaration  (now  abolished,  by  stat  10  Geo.  4. 

ll)   Manimm  ▼.  Etant^    3  13ro.    P.   C.  4  M.  &  S.  508.     Edgeombe  v.  Rodd*  5  East,     - 

^  294.     lUx  ▼.  IPrtmgktoHj  3  Burr.  1683. 

.S)  Slat.  3  Cea  4.  c.  126.  s.  32.  (4)  Hex  v.  Hube,  Peake,  N.  P.  C.  180. 

:S)  Ax  V.  JIabe,  5  T.  R.  542.    Pcakc,  (5)  Trebee  (D.  I).)  ▼.  Jfti/A,  2  Atk.  498. 

<£  C  ISa     Vid«  etiam  Bex  v.  WatBeg^  (6)  Sut  52  Geo.  3.  c.  155.  a,  4. 
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c.  T.)  against  transubatantiation,  shall,  when  required  by  any  ( 
the  peace,  by  writing  under  his  hand,  or  slgaed  by  hinit  ooii 
or  preach  io  any  such  congregation  or  assembly,  without  i&kiog  raek^ 
he  shall  forfeit  for  each  offence  a  sum  not  exceeding  lOL  nor  lc«  I 
at  the  discretion  of  the  convicting  justice. 

But  no  person  is  required  to  go  farther  than  five  milea  fjoni  hit  j 
residence  at  the  time  of  such  requisition,  for  the  purpose  of 
and   any  Protestant  subject   may  require  the  justice  to  admiiiittBi 
oaths,  an  producing  a  priDted  or  written  copy,  which  the  justioe  it  I0| 
aiid  to  deliver  to  the.  clerk  of  the  peace. 

Preaching  or  officiating  in  any  place  of  worship,  field,  or 
open  air,  or  other  place^  not  duly  certified^  subjects  the 
penalties  incurred  by  the  laity  by  being  present  at  unlawful 
And  on  certificate  from  the  ordinary  to  two  justices  of  &  ooftntyt  ( 
chief  magistrate  of  a  city  or  town  corporate,  the  ofieoder  i»  liifale^  iil 
Stat  15  &  H  Car.2,  c.  4.  and  stat.  15  Car.  2,  c  6.,  to  be  imf^m 
for  three  months  for  neglecting  to  u»e  the  BooL  of  Commoii  Pfemytrsl 
administering  the  Lord's  Supper  without  episcopal  ordinAtioii; 
preaching  and  lecturing  without  episcopal  licence^  asseat  to  tlie  I 
articles^  and  open  reading,  or  assent  to,  the  Book  of  Commoa  Pr 

Preaching  in  an  assembly  consisting  of  more  than  the  IawIiiI  i 
any  place,  without  the  coni*ent  of  the  occupier  thereof  (l^  or  i|ii 
with  the  door  locked,  bolted,  barred,  or  otherwise  fasteaedf  to  i 
any  person  entering  therein  during  the  time  of  meetiog  (2)»  is*  < 
by  the  oatli  of  one  or  more  witnesses,  punishable  by  forfei 
oience  of  the  first  class,  of  a  sum  not  exceeding  30/L,  nor 
and  of  the  second  class,  of  a  sum  not  exceeding  20^,  nor  te 
the  discretion  of  two  or  more  convicting  justices. 

Diik^enting  ministers  are,  however,  excluded  from  the  pfiov 
exonerates  lay  dissenters  in  general  from  the  penalties  of 
religious  worship,  on  ex  post  facto  qualification.  (3) 
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5.  Dissenting  Mikistbhs  not  in  TfUkDB  ahd  in  Tiuuii> 

Stat.  52  Geo.  %  c.  155.  ss.  9  &  10.  enacts,  that  every  person  who 
or.  preaches  in  any  congregation  ur  assembly  for  reUgious  wor»hip»  i 
place   of  worship  is   duly  certified  according  to  law,  and  mho 
himself  solely  in  the  duties  of  a  teacher  or  preacher,  and  folio 
or  other  employmetit  for  his  livelihood,  except  that  of  a  sdio 
who  produces  a  certificate  of  some  justice  of  the  peace  of  his  haiwl 
the  oatlis  to  government,  &c.>  shall  be  exempt  from  the  ciirii 
offices  specified  in  staL  1  Gul.  h  M.  st.  i.  c  18.,  and  from  servtiy  in  llfei 
or  local  militia  of  any  place  in  any  part  of  the  United  KiDgdofi.  (4) 
production  of  a  fabe  curtilicate  fur  the  purpose  of  claiming  exe 


(l)SUt  52  Geo.  3.  c  155. 
(2)  a  II. 


(3)  StaL  to  Amett.tm 
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M  or  nilitaiy  dutiea,  subjects  the  party  to  a  penalty  for  each  offence  of  BrsfnmKo 
Win  recoverable  by  any  person  who  will    sue  for  the  same.     But  such  ^.v'TaADM*  u 
re  made  local  and  must  be  brought  withia  three  mouths  after  the  iji  Tilapi. 

The  persons  described  in  this  section  are  also  exempted  from         

leniog  on  juries.  (1) 

By  9t«U  1  GuL  &  M.  st  1,  c,  18.  ss.  10  &  11.  (2),  every  teacher  or  stat.  i  OuLl 
pnsiclier  Iq  holy  orders,  or  pretended  holy  orders,  being  preacher  or  teacher   M,  st  i-  c.  18, 
of  t  fqutrate  congregation^    who  takes  the  oaths  to  government^  at  the  ^ 
gtiieral  or  quarter  sessions  for  the  county  or  division  where  he  lives,  and 
iko subscribes  the  thirty-nine  articles,  except  the  thirty-fourth*  thirty-fifth, 
nd  thiity-^ixth,  and  these  words  of  the  twentieth  article,  viz,  **  the  church 
bull  power  to  decree  rites  or  ceremoniesi  and  authority  in  controversies  of 
&kb,  and  yet,^  &c. ;  or  in  case  he  scruples  the  baptizing  of  infants ;  ex- 
cept also  part  of  the  tweuty-seventli  article,  touching  infant  baptism ;   is 
tunipted  from  being  chosen  or  appointed  to  the  office  of  churchwarden^ 
wmeer  of  the  poor,  or  any  other  parochial  or  ward  office,  or  other  office 
k  my  hundred,  city,  town,  parish,  or  division. 

And  every  such  person  being  a  preacher  or  teacher  of  any  congregatloni 
ifld  ^erupting  (3)  to  subscribe  his  assent  to  any  of  the  foregoing  articles,  who 
km  and  subscribes  the  declaration  of  Protestant  belief,  is  entitled  to  the 
!  exemption  from  civil  service,  and  from  serving  in  the  militia ;  and  the 
at    the  general  sessions  for  the  county  or  place  where  he  lives, 
required  to  administer  the  last-mentioned  declaration  to  such  person 
Dg  to  make  and  subscribe  the  aanie,  and  thereof  to  keep  a  register ; 
I  for  the  entry  thereof,  with  the  oaths  and  declarations,  a  fee  of  sixpence 
'  b  due ;  and  an  additional  fee  of  sixpence  for  any  certificate  of  the 


II  b  Deeetsary  for  ministers  engaged  in  trade,  although  teaching  a  sepa* 
congregation,  to  qualify  under  one  or  otiier  of  the  statutes  applicable 
►  dissenters  to  avdl  themselves  of  the  privileges  granted. 
A  mandamus  lies  to  the  sessions  to  administer  the  oaths  to  a  teacher 
rprotestant  dissenters,  and  allow  htm  to  make  and  subscribe  the  requisite 

tions.  (4) 
But  it  is  doubtful  whether  a  person  not  having  **  holy  orders,'*  (>;  e,  by 
ordination),  or  **  pretended  holy  orders,"  (i.  e.  conferred  by  some 
otlier  than  episcopal  ordination  acknowledged  by  protestant  dis- 
Qters),  but  being  a  candidate  only  for  holy  orders  of  one  or  other 
iptton,  is  entitled  to  require  of  the  sessions  to  have  the  oaths  ad- 
ered  to  him,  and  to  be  allowed  to  make  and  subscribe  the  declara- 
required  by  stat.  1  Gul.  &  M.  st.  i.  c.  18.  s.  8.,  within  the  further 
iptjon  in  that  section  of  a  person  **  pretending  to  holy  orders,** 
enable  him  to  preach,  &c*,  without  incurring  penalties  :  or  whether 
words  are  to  be  understood  only  of  a  person  pretending  actually 
l«Tc  some  description  of  holy  orders;  at  any  rate  it  is  not  neccs- 
ikat  a  person  bringing  himself  within  the  true  meaning  of  **  pre- 
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to    ^''^    vtot.    H  Geo.  4,   c  50,    s.  2. 
|8>  £»Hsndgd  (o  UniiarMUM  by  slat.  53 


(;))  SUt  19  Geo.  3.  c«44. 
(4)   Jltx  v*  Gkmcettertkire  (JusticeM),  15 
Eait,  577. 
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tending  to  holy  orders,"  should  also  be  the  teacher  or  preacher  of  a  sepi* 
rate  coDgregation  of  protcstant  dissenters;  and  the  sessions  having  re- 
fused to  admit  a  person  to  take  the  oaths,  and  make  and  subscribe  the 
declarations,  &c.,  because  he  had  not  the  conjoint  qualification,  the  Coart 
of  King*s  Bench  granted  a  mandamus  to  them  to  administer  to  him  the 
oaths,  &c.,  or  to  enable  them  to  make  a  special  return  of  the  grounds  of 
their  refusal.  (1) 

A  protestant  dissenter  merely  stating  himself  as  one  who  <'  preaches  to 
several  congregations  of  protestant  dissenters,"  without  showing  that  he  has 
any  separate  congregation  attached  to  him,  as  such  teacher  or  preacher,  is 
not  entitled  to  be  admitted  by  the  justices  in  sessions  to  take  the  oaths,  and 
make  and  subscribe  the  declaration  as  required  by  stat.  1  Gul.  &  M.  sti 
C.18.,  in  order  to  qualify  himself,  under  the  8th  section  of  that  statuteyto 
officiate  as  such  teacher  or  preacher.  (2) 

Under  stat.  1  Gul.  &  M.  st.  i.  c.  IS.  s.  8.  the  justices  in  sessions  hare 
no  authority  to  require  of  a  person  claiming  to  take  the  oaths,  and  to 
make  and  subscribe  the  declarations,  &c.,  therein  mentioned,  as  a  teacbtf 
of  a  separate  congregation  of  protestant  dissenters,  and  to  verify  the  sane 
claim  upon  oath,  that  he  should  produce  a  certificate  from  two  of  his  cob* 
gregation,  authenticating  such  his  appointment,  in  compliance  with  a 
general  rule  before  made  at  the  sessions  for  that  purpose.  (3) 
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6.  Minister's  Title  to  his  Office. 

A  court  of  equity  will  sanction  the  appointment  of  a  minister  to  a  dis- 
scnting  congregation  for  a  limited  period,  provided  it  be  the  usage  of  the 
congregation,  or  the  provision  of  the  original  trust.  (4-) 

The  election  and  appointment  constititute  a  legal  right,  which  may  i« 
tried  by  mandamus  to  the  trustees  to  admit,  and  the  use  of  the  meetifig- 
house  and  pulpit  is  incident  to  the  clerical  function.  (5)  Where  a  poverof 
removal  is  not  given  to  any  particular  part  of  a  body,  it  rests  with  thesodetf 
at  large.  (G)  And  where  the  minister  of  an  endowed  dissenting  meetiBf- 
housc  had  been  expelled  by  a  miyority  of  the  congregation,  the  Cosii 
refused  a  mandamus  to  restore  him,  because  it  did  not  appear  thit  k 
had  complied  with  all  the  requisites  necessary  to  give  him  dLprirndfick 
title.  (7) 

The  trustees  of  a  chapel  of  dissenters,  which  for  want  of  a  pastor  m 
bi>en  without  a  congregation,  engaged  with  a  new  pastor  for  a  yevi  iti 
salary ;  he  gave  notice  in  the  papers  of  opening  the  chapel,  and  on  the 
first  day  of  opening  gave  notice  to  the  congregation,  that  they  shooM 


(1)  Rex  V.  Ghucettershtre  (JuMticet)^  15 
East,  577. 

(2)  Hex  ▼.  DenUghshire  (Justices),  14 
ibid.  285.  ;  et  vide  Edgcombe  v.  Roddt  5 
ibid.  *20A, 

(3)  Hex  V.  Suffolk  (Justices),  15  ibid. 
590. 

(4)  Attorney  Gateral  v.  JPearton,  3  Mcriv. 


402.     Vide  etiam  Bex  ▼.  Jaikam,  S  T.  B* 
577. 

(5)  Rex  V.  Baker,  3  Burr.  1255.  ^\ 
nom.  Bex  v.  Barker,  1  BlacL  {&  W.> 
30a  352. 

(6)  Bex  V.  Fattrtkam,  (C^i^^  f 
Fishermen  of),  S  T.  K.  S5S. 

(7)  Bex  v.  Joikam,  3  ibid.  575.' 
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iroeeed  to  an  election  of  a  pastor  after  divine  service  that  day,  and  accord- 
Dgly  took  votes.  Upon  bqing  dispossessed  by  the  trustees  after  the  year, 
le  applied  for  a  mandamus,  to  be  restored,  alleging  that  he  was  elected  by 
iie  congregation  for  life.  The  Court  refused  to  grant  it,  on  the  ground 
hat,  supposing  there  was  a  competent  body  to  elect,  there  was  not  sufficient 
lodce  given  of  the  election ;  and,  therefore,  they  left  the  party  to  try  his 
igfat  iu  an  action.  To  found  such  an  application^  there  must  be  a  probable 
dour  of  an  election  laid  before  the  Court.  (1) 

Where  persons  who  were  merely  hirers  and  occupiers  of  seats  or  pews  in 
i  diisenting  meeting-house,  which  was  held  in  trust  for  the  use  of  the  con- 
tngation,  but  who  did  not  take  the  sacrament  there,  had  been  excluded 
torn  voting  at  the  election  of  a  minister  to  officiate  in  such  meeting-house,  an 
ipplication  for  an  injunction  to  restrain  the  individual  so  elected  from  acting 
ttminister^  or  receiving  the  emoluments  attached  to  his  office,  was  refused.  (2) 

The  Court  will  not  interfere  to  prevent  the  removal  of  the  minister  of  a 
Inenting  chapel  vested  in  trustees,  when  the  deed  is  silent  as  to  tlie  mode 
)f  electing  the  minister,  and  his  continuance  in  office,  and  contains  no  pro- 
riuoii  for  his  support,  but  leaves  him  dependent  for  it  on  the  voluntary 
sootribntions  of  his  flock.  (3) 

In  RtveU  V.  Brown  (if)  the  delivery  of  the  key  of  a  chapel  to  the  plaintiff 
or  the  purpose  of  preaching  therein,  which  chapel  the  plaintiff  had  con- 
ercd  to  the  defendant  by  a  deed  of  which  the  validity  was  questioned, 
^  held  not  to  be  a  sufficient  possession  to  enable  the  plaintiff  to  maintain 
"espassy  where  the  defendant  had  made  a  forcible  entry  upon  the  plaintiff's 
ibsequent  refusal  to  redeliver  the  key. 
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7.  Grants,  Devises,  and  Bequests  for  Dissenters. 

A  grant  of  lands^  &c.,  or  money  to  be  laid  out  in  the  purchase  of  lands, 
e.«  for  the  purpose  of  supporting  a  chapel  for  public  worship  among  pro* 
ttant  dissenters,  is  for  a  charitable  use  within  the  meaning  of  the  Statute 
'  Mortmain.  (5) 

A  court  of  equity  is  bound  to  administer  trusts  for  the  benefit  of  pro- 
•tant  dissenting  congregations.  (6) 

Bnt  a  legacy  for  the  increase  and  improvement  of  Christian  knowledge^ 
I  not  within  the  statute ;  and  the  Court  of  Chancery  will  see  to  its  appli- 
ition.(7) 

Where,  by  a  trust  for  religious  worsliip,  it  appears  to  have  been  the 
OBoder's  intention  (although  not  expressed)  that  a  particuLir  doctrine  should 
i€  preached,  it  is  not  in  the  power  of  the  trustees,  or  of  the  congregation, 
o  liter  the  designed  objects  of  the  institution.  (8) 
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(1)  Sex  ▼.  Dagger  Lane  Chapd^  2  Smith, 
01 

(S)  LealU  t.  Bimey,  2  Ruts.  114. 

<3)  f orfer  t.  Oarke^  2  Sim.  52a 

(*)  5  Bimg.  7. 

(^)  Stat.  9  Geo.  2.  c.36.  s.  1.  DoetL 
^"^T.  Hmctkorth  S  B.  &  A.  06, 


(6)  Attorney  Genend  v.  Pearton,  S  Meriv. 
396. 

(7)  Attorney  General  ▼.  Stepney,  10  Ves. 
22. 

(8)  Attorney  General  ▼.  Pearum,  3  McriT. 
400. 
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So  where  a  fund  h  mbed  for  the  purchase  of  property  to  be  i 

rt;ligioii^  worship,  the  property  so  purchased  must  be  applied  U>  tboie] 
pose^  according  to  the  priDciples  of  the  individuab  who  so  wcqmfti  i 
property,  provided  they  are  oot  contrary  to  law ;  and  those  who  kaTfC 
trtbuted  towards  such  fund,  have  a  continued  right  to  exeraiio  a  j 
consistent   with    the    original    contract,    and    the    principles    of  tolen- 
tion. 

Nor  can  any  agreement  among  the  done^  of  a  chanty  alter  or  diftol  it 
to  other  uses  than  those  expresiily  limited  by  the  donor.(l} 

A  trust  for  the  benefit  of  a  charity  Ls  broken  by  pulling  down  a  dufii 
and  converting  the  burial-grouud  to  other  purposes ;  and  on  petitioo»«rfff 
BtaL  52  Geo,  5.  c.  101.  m.  1^2.  the  Court  of  Chancery  will  direct  a  cionftjum 
to  new  trustees, (2)  The  Court  will,  however,  in  its  discretion»  permit* 
departure  from  the  terms  of  the  trust,  when  its  object  is  fubHaditii% 
preserved^  an  to  build  a  new  chapel,  where  the  trust  was  for  repainitf.(9) 

Bequests  for  the  benefit  of  dissenters  are  executed  in  the  comti  4 
equity,  with  a  due  regard  to  the  probable  intentions  of  the  testator;  ui 
trusts  for  the  promotion  of  public  worship,  according  to  tlieir  peculiar  ntt*; 
and  the  inculcation  of  doctrine  at  variance  with  the  eatablUhed  faith,  if  «* 
directly  contrary  to  the  law,  are  equally  under  the  protectioa  of  the  eoini 
of  equity*  (l-) 

So  a  legacy  to  be  applied  towards  the  discharge  of  a  mortgage  oaafr 
senting  chapel,  and  a  bequest  to  enable  trustees  to  complete  a  eoiitniiet  Ibrlii 
purchase  of  land (5)  ;  a  conveyance  of  a  meeting-house  and  burisl'gToiiM 
in  trust,  to  permit  a  society  of  Quakers,  who  then  held  thciD»  to  < 
use  them  so  long  as  they  paid  certain  rent^  and  kept  the  tame  in  nfUFij 
and  also  to  permit  the  society  to  take  part  of  a  farm,  if  necesaauj,  to  1 
a  new  meeting-house  (6);  a  trust  by  will,  for  building  or  purchaMSfl 
chapel,  where  it  may  appear  to  the  executors  to  be  most  wanted;  if  i 
overplus,  to  go  to  the  support  of  a  faithful  gospel  minister,  not  exc€<dia|9 
a  year ;  and  if  any  further  surplus,  for  such  charitable  uses,  as  the  i 
should  think  proper:  —  All  these  several  bequests  were  held  void,  and  is  I 
last  case  the  whole  trust  was  avoided;  the  real  estate  went  to  the  M' 
law,  and  the  personal  to  the  next  of  kin.  (7) 

A  devise  in  trust,  *'  for  those  persons  who  are  commonly  caDed  \ 
ministers,''  naming  some  of  them,  is  good  as  it  regards  the  minlileni  i 
withstanding  the  statutes  of  mortmain, (8)     So  a, legacy  to  Baptiiti  | 
rally(9)i  to  Presbyterians (10),  and  to  Quakers (1 1),  are  respectiv€fy"pi"^| 
So  a  bequest,  in  augmentation  of  a  fund  for  poor  dissenting  ministers  h>i 
**  in  any  county  in  England/*  is  held  good,  notwithstanding  it?  i 
and  it  being  proved  that  there  were  three  distinct  societies  of  c 


(1)  Man  V,  BtdleU  1  Vern.  42. 

(2)  Ex  parte  Greenhouse,  1  ^fadd,  92* 

(3)  Attorney  Gertertd  v.  Foyittrj  1  Amt. 
116. 

(4)  AHomty  General  V.  Cock,  2  Vea.273. 
Waller  v.  ChUds,  AmbL  524.  Attomeg  Gene- 
rat  r,  Pmrwn^  3  Meriv.  39*». 

<5)  Cof*yn  ▼,  French,  4  Vc».  418. 
(6)  Dtte  d,    Thompton  v.  Pitcher^  2  IVUnb. 
61.     a  M,  &  S.  407.     6  Taunt.  359* 


(7)  OmpmoMX,  Br0mm.€Vm.m^  ^\ 

iormey  Gen*rtfi  r,  G<mMm§,t  Mnf^^^l 

428.   Aitonuy  Gtammt  v.  ITIfkliiiiikl  r~ 

141, 

(0)  Lofdr,  ^mStt,  9  P.  Wm/L  3 

(9)Ana^mt9  G^MO^v.CMi  f  V«.^  , 

(10)  JUormtf  Cfiiiif*.  tttmf^U^ 

234* 

*^  (11)  mgtmammUmtmmm,W. 
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the  bequest  was  ordered  to  be  distributed  amongst  the  poor  of  O&Ann, 


aeh  society.  (1) 

A  bequest  in  trust,  for  ^*  nonconforming  ministers  and  dissenters,"  is 
jood. 

So  an  annuity  to  the  minbter  of  a  Baptist  meeting-house  and  his  suc- 
cessors, has  been  held  to  be  good.  (2) 

But  a  bequest  of  money  to  be  laid  out  in  land,  for  the  benefit  of  two 
preachers  at  a  chapel,  although  it  is  to  be  otherwise  invested  till  an  eligible 
purchase  can  be  made,  is  void,  under  the  Statute  of  Mortmain. 

A  court  of  equity  regards  with  a  jealous  eye  bequests  for  the  encour- 
agement of  itinerant  preachers.  (3) 


DktISEB,  AMD 

Bequests  worn 

DlSSEMTEU. 


8.  Dissenting  Schoolmasters. 

It  is  only  on  condition  of  qualifying  specially,  in  a  similar  manner  to 
pmehers,  that  schoolmasters  can  legally  exercise  their  professions.  (4) 

Bot  persons  so  qualifying  are  not  enabled  to  obtain  or  hold  the  master- 
lUp  of  any  college  or  school  of  royal  foundation,  or  of  any  other  endowed 
eoDege,  or  school  for  the  education  of  youth,  unless  the  same  has  been 
feioded  since  the  first  of  William  and  Mary,  for  the  immediate  use  and 
benefit  of  Protestant  dissenters.  (5) 


DxsnMTlKO 

School- 

MASTEftS. 


9.  Foreign  Protestant  Ministers. 

Foreign  Protestant  ministers,  domiciled  in  this  country,  it  seems,  are 
atitled,  on  the  same  terms,  to  the  privileges  of  dissenting  ministers.  (6) 


10.  Tests  and  Oaths  of  Office. 

Previously  to  stat.  9  Geo.  4.  c.  17.  no  person  could  be  elected,  or  take 
(pon  himself  the  office  of  mayor,  alderman,  recorder,  bailiff,  town  clerk, 
ommon-councilman,  or  any  other  office  relating  to  the  government  of  cities, 
vrporations,  boroughs,  cinque  ports,  and  other  port  towns  in  England, 
'Tdes,  and  Berwick-upon-Tweed,  unless  he  had,  within  one  year  preceding, 
aken  the  sacrament  of  the  Lord's  Supper,  according  to  the  rites  of  the 
^burcb  of  England.  (7) 

But  Stat  9  Greo.  4.  c.  17.  after  reciting  stat.  IS  Car.  2.  st  ii.  c.  1.,  stat  25 
dr.2.  c  2.,  and  stat  16  Geo.  2.  c.  SO.,  repeals  so  much  of  them  as  require 


Foftuox 
Peotestamt 

MfMXSTBSS. 

Foreign  Pro* 
testant  mi- 
niiten  Are 
entitled  to 
equal  privileget 
with  dissenting 
ministers. 

TbOTS  AMD 

Oaths  or 
Office. 


Sacramental 
test  abolished^ 


(1)  WaOer  ▼.  Childt,  AmbL  5S4. 

(4  AWtrmey  Gtmeral  t.  Cock,  2  Ves.  273. 

(3)  JUormey  Gtmtml  v.  Stepney,  10  ibid. 

(^X^itlestat  19  Geo.  3.  c.  44.  s.  2.,  sUt 


52  Geo.  S.  c.  155.,  stat  53  Geo.  3.    c  16a, 
sUt  6  Geo.  4.  c.  50. 

(5)  SUt.  19  Gea  3.  c.  44.  s.  3. 

(6)  Hex  ▼.  Hube,  I'cakc,  N.  P.ClSa 

(7)  Stat.  13  Car.  8.  st  ii.  c  1. 


AMtn 
Oatms  op 
irncM. 


^&' 


chrntJon 
when  and 
where  to  be 


TATjOGia4' 
_C.  7. 
'  Oaths  or 

ALLtCfAXCE, 
Sunt  CM  ACT, 

AKt)   AfiJUlU- 
TtON* 


ihe  receiving  the  sacrameDt  as  a  qualification  for  dfil  or  nuinsdpil  i 
or  employments* 

it  then  provides  a  declaration^  which  is  to  be  made  and  ug;n^  m  fin 
of  the  sacramental  test»  and  that  in  ea^  of  neglect  to  make  the  dedaratum 
V  itliin  one  calendar  month  before,  or  upon  admisftion  to  anj  fuch  corpCK 
rate  office,  &c.,  the  election  is  to  be  void.  And  that  persons  wiwisbti  iili 
any  office,  which  before  the  passing  of  that  act  required  the  talujQg  of  Ai 
sacrament,  are  to  make  the  declaration  within  six  months  after  such  adoMM, 
or  the  appointment  to  be  void.  The  declaration  in  case  of  appotiitiiiifllili 
offices  under  the  Crown^  may  be  made  and  signed  in  the  Court  of  ChtMerf, 
or  the  King'!)  Bench,  or  at  the  quarter  sessions  of  the  county  where  the  piitj 
resides;  and  in  the  case  of  admission  to  corporate  offices,  before  ibe  penoii 
who  usually  administer  the  oaths;  or  in  default  thereof,  of  two  jittliearf 
the  peace  of  the  county  or  franchise;  and  tbe  same  is  to  be  preserved  uMBf 
the  records  of  the  court,  S:c^  Naval  officers  below  tbe  rank  of  nv^ 
admiral,  aod  military  officers  below  the  rank  of  major-general  in  the  ansj, 
or  colonel  in  the  militia^  are  exempted  from  making  the  declaration  in  f^ 
spect  of  their  comnnssions.  And  the  like  exemption  extends  to  coaiiBi*' 
sioners  of  customs,  excise,  stamps,  or  taxes,  and  the  officers  under  them, « 
under  the  postmaster-general.  And  naval  and  military  officers  reedfiig 
pkee  or  appointment  during  absence  from  England^  or  within  tliree  moMkt 
previous  to  departure  from  thence,  may  make  the  declaration  at  any  tm 
within  six  months  after  their  return  to  England.  The  act  also  indemnifo 
from  penalties,  and  confirms  the  possession  of  all  persons  then  in  office*  wM 
theretofore  required  the  taking  of  the  sacrament,  and  who  had  ocnitted  to 
do  so  ;  and  provides  that  omissions  to  make  the  declaration^  are  notioifo 
the  rights  of  others  not  privy  thereto. 

Stat*  10  Geo.  4.  c.  7.  dispensed  with  the  necessfty  for  the 
against  transubstantiation,  the  invocation  of  saints,  and  the  sacriEetolt 
mass.   But  the  oaths  of  allegiance,  supremacy,  and  abjuration^  axe  StOI  tah 
administered  as  before,  upon  the  admission  to  corporate  offices,  or  < 
ments  under  the  Crown,  unless  the  appointee  be  a  Roman  Catholic 
all  those  officers,  who  neglect  or  refuse  to  take  such  oaihs»  hc^  i 
the  declaration,  are  ipso  facto  disabled  to  hold  the  office  or  emp 
or  any  profit  appertaining  th  tire  to. 

These  enactments  do  not  extend  to  any  pension  or  salary  gnDUd  by  < 
Crown  for  valuable  and  sufficient  consideration,  other  than  those  ?riitta|l 
offices  or  places  of  trust  under  the  Crown,  or  to  pensions  of  bovityl 
voluntary  pensions  ;  nor  to  the  office  of  petty  constable^  tJthtng.i^ 
borough,  overseer  of  the  poor,  churchwardens,  surveyor  of  the  kigkii^^' 
any  like  inferior  civil  office;  nor  to  any  office  of  forester,  or  keeper rf* 
park,  chase,  warren,  or  game  ;  bailiff  of  a  manor  or  lands^  or  like  fM^ 
offices ;  nor  to  persons  having  only  the  like  offices.  Nor  do  th«y  oifd 
to  make  any  forfeiture,  disability,  or  incapacity,  by  orinnoti^ 
officers  in  the  navy,  duly  subscribing  the  declaration  against 
tiation ;  or  by  or  in  any  person  beyond  the  seas,  duly  qualifying 
six  months  after  his  return  to  England* (1) 


( I  )  Hf/e  1 3  Car.  2.  iL  ii.  c  1 .  ;  amcFndfrd 
by  sUt  1  Geo.  t.  st  iL  e,  13.,  stst  5  Geo.  1. 
«.  6«,  $lat  16  Geo.  2.  c.  30i»  sut  9  Oca  4^ 


c.l7.^ttat.l  GaL4.  c;d&«  iCii  Itf  < 

4.  C.26. 
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If  Ae  party  do  not  take  the  oaths,  and  comply  with  the  other  requisitions    J^  amd 
of  the  ttatutesy  upon  which  the  validity  of  his  election  or  appointment  de-    OFncv. 


pcndi^  whether  they  be  tendered  or  not,  the  election  is  void.  But  he  may 
dnuiid  to  have  them  administered  to  him,  and  the  Court  of  King's  Bench 
wiQ  grant  a  mandamus  to  compel  the  proper  officer  to  perform  the  ceremony 
i(lierefute.(l) 

Proteilant  dissenters  appointed  to  any  parochial  or  ward  office,  who  Scnring  office 
wn^  to  take  on  themselves  such  offices,  in  regard  to  the  oaths  or  other  ^^  <ieputy. 
Mtter  or  thing  required  by  law  to  be  taken  or  done,  respecting  such  office, 
are  permitted  by  the  Toleration  Act  (2),  to  execute  the  same  by  a  sufficient 
deputy,  to  be  provided  by  them,  who  will  comply  with  the  laws  in  that 
Uulf ;  such  deputy  being  allowed  and  approved  in  the  same  manner  as 
tk  officers  themselves  should,  by  law,  have  been  allowed  and  approved. 


DIVORCE.  (3) 


DONATIVE. 
DiriNiDy  p.  478. 
Gkherallt,  pp.  478 — 480. 

/«  wkom  ike  right  of  presentation  is  vested —  Goes  to  heir  and  not  to  executor  ^-^  There  is 
mot  amjf  one  particular  description  of  ecclesiastical  preferments  that  is  peeuliarljf  said  to 
he  donative  —  The  rights  of  donors  of  donatives  seem,  in  some  cases,  to  have  been 
derived  from  the  bishops  —  Donatives  distinguished  from  sinecures  —  Effect  of  a 
dmative  — -  Lapse  —  Extinguishment  of  donatives. 


Qualifications  and  Rights  of  Donees,  pp.  480 — 482. 

Sosv  far  the  donee  must  qualify  as  other  derhs  promoted —  The  term  donative  comprehends 
hemejlee—'  Stat.  57  Geo.  3.  c.  99.  includes  the  curates  of  donatives -^Donatives  are  within 
the  statutes  ofuniformitg  and  simony  ^Qualifications  for  the  derhs  of  donatives  ~~' How 
far  the  dsrhs  of  donatives  exempt  from  the  ordinary* s  jurisdiction. 


Ik  Augmentations  of  Donatives,  pp.  482,  483. 

r  augmented  by  Queen  Ann/is  Bounty —  Slot,  1  Geo.  1.  «/.ii.  cia 


w  How  FAR  Donatives  are  of  Temporal  Cognisance,  p.  483. 

He  itnwy  whether  donative  or  not,  to  be  tried  by  a  common  law  Jury  —  If  patron  of  a 
donative  be  disturbed,  a  quare  impedit  wUl  lie  —  Mandamus  wUl  nut  lie  for  a  donative,  if 
there  he  any  other  legal  remedy, 

L  Form  of  a  Donative,  p.  483. 

(1)  Utr  ▼.  Oxon  (Mayor  of),  S  Salk.  (2)  1  Gul.  &  M.  tt.  L  e.  la  s.7. 

^■L 1 C  Dom.  Rex  ▼.  SUuford,  5  Mod.  316,  (3)  Vide  tit  MAERjAat. 
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DONATIVE. 


DcriNin. 


1,  Defined. 


A  donative  is  a  spiritual  preferment,  be  it  church,  chapel,  or  ' 
which  is  in  tlie  free  gift  or  collation  of  the  patron,  without  tnmking  id j |fe> 
sentation  to  the  bishop  ;  and  without  ad  minion,  institution,  or  indufto  If 
any  mandate  from  the  bishop  or  others ;  but  the  donee  may,  by  the  pitw- 
or  any  other  authorised  by  the  patron,  be  put  into  poia^aian.  (1) 


GiTntKALLr. 


2,  Gekbrally, 


In  wbom  the 
right  of  pre* 
■entation  is 
vested. 

Goes  to  heir 
and  not  to 
executor. 


I  There  is  Dot 
:  mnj  one  par- 
ticular descri[>« 
tion  of  eccle- 
siastical pi^- 
ferments  theit 
19  peculiarly 
said  to  be 
donative. 


The  executor  has  no  right  to  present  to  donatives  vacated  during  the  fil^ 
time  of  the  testator,  and  not  filled  up  at  his  death,  as  ia  a  benefice  prmit* 
atioD,  but  the  right  of  presentation  is  in  the  heir. 

In  Repington  v,   Tamit&rtk  School  ( The  Garemon  o/")  (2%  *  ftam 
became  seised  of  the  advow^son  of  a  donative ;  the  church  in  his  1 
became  void  ;  he  died,  the  church  being  still  void.     The  executor  of  < 
testator  brought  a  quare  imp  edit,  supposing  himself*  entitled  to  this  tuflwl 
an  executor  is  in  the  case  of  a  presentative  benefice ;  but  it  was  beUi  I 
the  right  of  donation  descended  to  the  heir  at  law ;  and  that  the  i 
had  no  title^  which  he  would  have  had^  if  it  had  been  a  preseatattie  I 
nefice*  (3) 

There  is  not  any  one  particular  description  of  ecclesiastical  pr 
that  is   peculiarly  said   to   be   donative ;    for  some  of  all  sorts 
donative,  as  well  as  presentative  or  elective.     Bishoprics  were  doiMiNi 
England*  after  the  Conquest,   until   the  time   of  King  John.  (4) 
prebend  was  donative,  as  at  Windsor  and  Westminster,  and  vii 
prebend  was  void,  it  was  said,  that  the  king  could  make  coUmtiQn  tf  I 
clerk  by  patent,  and  could  take  possession  without  any  instttnlJOQ 
duction.     Also,  a  benefice  with  cure  of  souls  may  be  a  dooatiffii  i 
rectory  of  Briarj',  or  Burien,  in  Cornwall ;  and  so  the  church  of  ike ' 
of  London  is  a  cure  of  souls,  and  the  king's  donative.  (5) 

Yet  some  of  these  instances  may  be  said  to  resemble  dooattfci^  I 
than  to  be  donations,  properly  so  called :  such  as  the  grant  af  tke  liif  | 
prebends  without  institution  ;  as,  also,  the  coUation  of  a  btshofi 
presentation  ;  and  the  nomination  to  perpetual  curacies,  wliidi  it 
either  presentation,  institution,  or  induction.  For  these  diffev  from  i 
properly  so  called,  which  are  given  and  fully  possessed  by  the  sok  < 
of  the  patron  in  writing ;  inasmuch  as  coUaUons  and  royal  j 


(I)  Beggc'i  P.  C.  by  Elli*.  246,  For- 
child  V,  Ga^rr,  Cro.  Jac.  65.  S.  C,  nom, 
J^aircJiitd  v.   Gairty  Yelv»  60. 

(S)  S  Wik  150. 

(3)  8«d  vide  Mirehomse  V*  RenmrU^  8  Bm^, 
5630.  and  ob!iervation»  per  Chief  Justice 
Tindal,  Atr.  Juiticv  Bayley,  and  Mi,  Ju&> 
tiee  Holroyd, 


(4>  Vide  ante,  tiL  Bu 

(5)   Wsti<on*i    Ctcrgymuili   fjiv, 
2    RoL   Abr.  Prtatmtmmt  ( 8%  "^ 
1 1  Hen.  4.  9.        1  Ixut.  S4«. 
Gayre^  Cra  Jac.  63. 
Cro.  Elia.  G^3. 


donors  of  do- 
natives,  seem  to 
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m1  by  induction  and  instalment ;  and  penons  nominated  to  curacies   Ginbrallt. 
be  authorised  by  a  licence  from  the  bishop  before  they  can  legally 
e:  whereas  possession  by  donation  is  not  subject  to  any  of  tlicse 
uentSy  but  receives  its  full  essence  and  effect  from  the  single  act  and 
ithority  of  the  donor.  (1) 

foregoing  rights  of  the  donor  of  a  donative,  together  with  the  ex-  Rights  of 
•n  of  the  church  from  ecclesiastical  jurisdiction,  seems  to  have  come 
he  consent  of  the  bishop  in  some  particular  cases ;  as  when  the  lord  have  been  de- 
lanor  in  a  great  parish,  having  his  tenants  about  him  at  a  remote  "TT*  *^™  **^ 
«  from  the  parish  church,  offered  to  build  and  endow  a  church 
provided  that  it  should  belong  entirely  to  him  and  his  family,  to  put 

I  persons  as  they  should  think  fit,  if  they  were  in  holy  orders.  It  is 
ossible,  that  the  bishops  at  that  time,  to  encourage  such  a  work, 
ted  them  to  enjoy  this  liberty ;  which  being  continued  time  out  of 

has  turned  into  a  prescription.     And  they  are  to  be  distinguished   Donatives 

hose  called  sinecures  and  exempt  jurisdictions;   for  sinecures,  in  distin^ished 

are  benefices  presentable ;  but,  by  means  of  vicarages  endowed  in 

me  places,  the  persons  who  enjoy  them  have  by  long  custom  been 

d  from  residence ;  and  exempt  jurisdictions  are  not  so  called  because 

re  under  no  ordinary,  but  because  they  are  not  under  the  ordinary 

diocese,  but  have  one  of  their  own,  and  are  therefore  called  pecu- 

grant  of  a  donative  being  once  made,  creates  a  right  as  full  and  Effect  of  a 
as  institution  and  induction ;  that  is,  a  right,  not  to  be  taken  away  <ionatiTe. 
the  resignation  or  deprivation  of  the  donee ;  the  resignation  to  be 
o  the  donor,  and  the  deprivation  to  be  made  by  the  donor  likewise ; 
le  church  and  the  clerk  being  exempt  from  ordinary  jurisdiction, 
it  is  laid  down,  in  the  reports  of  Sir  John  Davis,  that  a  donative 

be  granted  for  years,  or  at  will  only,  because  this  inconvenience 
follow,  that  the  freehold  might  be  in  perpetual  abeyance,  which  the 

II  not  suffer.  (3) 

ie  patron  of  a  donative  do  not  nominate  a  clerk,  there  can  be  no  Lapse. 

thereof,  unless  it  be  specially  provided  for  in  the  foundation ;  the 

may,  however,  compel  him  to  do  it  by  spiritual  censures.  (4) 

if  it  be  augmented  by  Queen  Anne's  Bounty,  it  will  lapse  in  like 

r  as  presentative  livings. 

le  true  patron  once  waive  the  privilege  of  donation,  and  present  to  Extinguish- 

ihop,  and  his  clerk  be  admitted  and  instituted,  the  advowson  will  J?*^^^^!®^- 

s  for  ever  presentative,  and  can  never  be  again  donative.(5)     **  For 

xceptions  to  general  rules  and  common  right,  are  ever  looked  upon     , 

law  in  an  unfavourable  view,  and  construed  as  strictly  as  possible.   If, 

»re,  the  patron,  in  whom  such  peculiar  right  resides,  do  once  give  up 

^t,  the  law,  which  loves  uniformity,  will  interpret  it  to  be  done  with 

mtion  of  giving  it  up  for  ever,  and  wiU,  therefore,  reduce  it  to  the 

rd  of  other  ecclesiastical  livings."  (6) 

ft 
l^«tioii*s   aergyman's    Law,   171.  (4)  1  Inst  344.     Gibson's  Codex,  819. 

■  K.  L.  S83.  Fairchild  v.  6*ay«r,  YeW.  61. 

Stilling.  Ecoles.  Cases,  335.      2  (5)  1  Inst.  344.    Far^Udr.  Gayrt^Cm. 

E.  L.  S9S.  Jac.  63. 

ribMNi*s  Codex,  819.     JFemes*  (Dean  (C)  3  Bhiek.  Com.  by  Stephen,  82.] 

tfUr  Iff)  €at$f  DaT.  46. 
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But  in  Lmld  \\  Widdow&(\\  upon  motion  for  a  new  trial  iotc 
inipedit,  wbcrein  the  poitit  iu  is.^ue  was,  whether  the  church  wis  doMtif« 
or  presentative,  evidence  was  pleaded  of  several  preseotattons ;  ajulkw 
held  tliatt  thougli  a  pre^entattoii  might  destroy  aa  impropriilloiii  |«lil 
could  not  de^^Lroy  a  donative,  because  the  creation  thereof  was  bjlfCtei 
patent,  whereby  land  13  settled  to  the  parson  and  bis  sueceason*  utA  he  to 
come  in  by  donation. 


QtJAUFICA- 
,  TtOKS  JkKt) 

RtGirr«  or 

How  far  tlie 
danet'  must 
qualify,  us 
other  clerks 
promoted. 

Tlie  term 
I  '*doDativp^ 
eofnprehends 

•*  benefice.'* 


Daiuitivf;*^  arc 
within  the 
Statutes  of 
UaLfomutyand 
Simojiy. 


Qiiii]ifieation<i 
for  the  clerk M 
of  donatives. 


3.  Qualifications  and  Eights  of  Donees. 

Although  a  clerk,  upon  wboni  a  donative  is  bestowed^  does  not  1 
pos9C-9$ion  by  presentation,  institution,  and   induetiony  yet   he  U  ofaii^t 
in  order  to  preserve  and  maintain  his  possession,  to  submit  to  and 
most  of  those  restrictions  and  duties,  whicb  aMx  to  those  who  are  ] 
instituted,  and  inducted. 

By  Stat.  1  &  2  VieL  c.lOG,  s,124.   the   term  **  benefice**   used 
comprebends  all  donatives ;   consequently,  if  a  donative  be  witJi  cwt  \ 
souls,  it  is  comprehended  within  such  statute,  and  the  etiactment*  ; 
to  residence,  plurality,  curates,  &c*  will  apply.  (2) 

It  seems  that   donatives  wtth  cure  of  souls  are  within  tbe  StJ 
Uniformity  (S)  and  Simony.  (4) 

Parsons  need  not  prove  their  reading  of  the  articles^  See*  until 
appears  to  the  contrary  (5)  ;  and  possession  of  a  benefice  for  al 
period  is  prima  facie  evidence  of  a  regular  induction,  and  of  readiiif  1 
thirty-nine  articles.  (6) 

The  clerk  of  a  donative  must  be  a  priest  (7) ;  must   take   the  onii  i 
allegiance    and  supremacy   before  he  takes  the   donation ;    and  thit  1 
Stat.  1  KHz,  c.  1.  and  stat.  I   GuL  3,  e.8.  he  must  do,  before  the] 
who   has   authority   to  admit  him,  that  is,  bis  patron ;   must  (if  ifci  < 
native  be  a  bpnefice  with  cure)  subscribe  the  tbirty-ntne  aitidiiial 
presence  of  the  ordinary  (8) ;   must  also,  before  his  admisiioa  lo  i 
cumbent,  or  have  possession  of  his  donative,  subscribe  before  Ike  1 
bishop,  bishop,  or  ordinary  of  the  diocese  (or  their  Ticar-geiieril«  \ 
or  commissary  respectively),  the  declaration  of  conformity  to  tJie  I 
the  Church  of  England  as  by  law^  established  ;  and  if  the  dooiCivtt  1 
parisii  church  belonginj?  to  it,  he  must  have  a  certificate  tuukr  tfc^l 
and  seal  of  tl*c  person  before  whom  he  subscribed,  to  be  read 
sucli  church  afterwards  (9);  must,  within  two  months  after  be  ibafl 
actual  possession  of  his  donative,  or  in  case  of  impediment  (to  l»i 
of  by  the  ordinary),  then  within  one  month  after  the  removal  of  sac^t 
mentj  read  in  his  church  or  chapel  tite  morning  and  evemiig  fnj^\ 


(1)2Ssilk.  541. 

(2)  Vide  ttiam  Degge't  P.  C.  by  Elits, 
246.  247. 

it^}Powtl  V.  MUbank,  1  Black,  (SirW.), 
852.     Otrvtr  t,  Finkmty^  3  Lev.  82: 

<4)  Deggir's  P-  C.  by  EllLv  247, 

\syFfmd^,  iMifhank,  I  lilack.  (Sir  W,), 
B5^ 


(6)  Boe  dU    Kahf  Y.  CMtf^  ^  ^J 
237.   StepbeDA*  £c«l«id«lkii  !»*•■', 

(7)  Stat.  15  «b  14CV.2.  «  4.  ^i*  J 

(8)  Stat.  13  YXu,  c  !&  sS. 
Cl^rgy^^'*  ^^»  '71*  , 

(9)  Sut.  13  &  14  Gk.1  t.  i^»^  ' 
15  Car,  3.  c6.  s. 
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the  form  of  giving  assent  and  consent  thereunto  (1);  must  Qualifica- 
mative  be  one  with  cure,  within  two  months  (or  at  the  time   k^Jo^^q, 
.ds  the  morning  and  evening  prayers  as  aforesaid),  read  and  Donees. 

thirty-nine  articles,  for,  although  it  is  said  in  stat  13  Eliz. 
at  this  is  to  be  done  within  two  months  after  induction,  yet 
ving  cure  of  souls  is  the  foundation  of  reading  and  assenting, 
I  may,  wherever  there  is  cure  of  souls,  be  well  interpreted  of 
^session  whatsoever  (2) ;  must,  within  three^months  after  sub- 
the  aforesaid  declaration,  and  in  his  parish  church,  read  the 
rti6cate  of  his  subscription,  and  again  make  the  same  declara- 
must,  within  six  months,  take.the  oaths  of  allegiance,  supremacy, 
)n,  in  one  of  the  courts  at  Westminster,  or  at  the  general  or 
ons.  (4) 

i  says,  "if  the  king  doth  found  a  ohurch,  hospital,  or  free  chapel  IIow  fiir  the 
may  exempt  the  same  from  ordinary  jurisdiction,  and  then  his  ^^^1%^ 
all  visit  the  same.     Nay,  if  the  king  do  found  the  same  without  exempt  from 
sxemption,  the  ordinary  is  not,  but  the  king's  chancellor,  to  ^^^rdimrj^a 

e.  Now  as  the  king  may  create  donatives  exempt  from  the 
the  ordinary,  so  he  may  by  his  charter  license  any  subject  to 
church  or  chapel,  and  to  ordain  that  it  shall  be  donative  and 
ble,  and  to  be  visited  by  the  founder  and  not  by  the  ordinary, 
egan  donatives  in  England,  whereof  common  persons  were 
I 

egister  (6)  supposes  a  royal  foundation,  and  not  a  mere  royal 
that  it  must  be  proved  to  be  ancient :  and  therefore  a  new  licence 
3  up  to  the  Register.  (7) 

it  is  certain  that  the  ordinary  cannot  visit  a  donative,  but  the 
visit  it,  by  conmiissioners  to  be  appointed  by  him  (8) :  —  coii- 
lonative  is  freed  from  procurations ;  (9)  and  Dr.  Gibson  says 
Dt  is  exempted,  from  attending  at  visitations.  (10)  It  is  said, 
ishop  shall  take  upon  him  to  visit  a  donative,  and  deprive  the 
ic  runs  himself  into  the  danger  of  a  pramunire  (II) :  thus 
lop  of  Bath,  in  the  time  of  King  Edward  VI.,  was  forced  to 
irdon,  for  having  deprived  the  dean  of  Wells,  which  was  a 
etters-patent  from  the  king.  (12) 

gh  the  ordinary  has  not  power  as  to  the  place,  so.  as  to  regu- 
the  church  &c.,  yet  he  has  power  over  the  parson,  if  he  commit 
anour,  and  can  proceed  against  him  by  spiritual  censures ;  thus, 

f.  Newaomb  (13),  a  minister  of  a  donative  was  sued  in  the 
I  Court,  because,  when  he  read  prayers,  he  did  not  read  the 
2,  but  left  out  what  parts  of  it  he  thought  fit ;  and  for  preaching 
ice.     A  prohibition  was  moved  for,  upon  a  suggestion  that  the 

donative ;  and  it  was  argued  that  donatives  were  exempt  from 


k  14  Car.  2.  c.  4. 

(7)  1  Stilling.  Cas.  335. 

CFca  S.  c.  88. 1.  2.   Watson's 

(8)  1  Inst.  344.  (a). 

w,  171. 

(9)  Degge's  P.  C.  by  Ellis,  246. 

&  14  Car.  S.  c.  4. 

(10)  Gilraon's  CcNlex,  819. 

'eo.  1.  st.il  c.  13.     SUt  9 

(11)  Dcgge's  P.  C.  by  Ellis,  24C. 

(12)3  Inst.  122. 

44.  (a). 

(13)2Ld.fUjiii.lSQ5. 

.T.  4a  (b). 
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QtJjkijncA- 

TIOMS  AMD 

RiQUTs  ar 


the  jurmdiction  oftbe  ordinary,  and  tlial  it  was  a  lay  thiiig«  aiul  l^  biibof 
could  not  visit  it ;  and  that  if  the  incurabeut  waa  guilty  of  keraiy,  tiat  «i^ 
nary  could  not  meddle  with  him,  for  the  par»oD  was  piivUeged  in  respc^  i^ 
the  place;  but  the  patron  might,  by  commission,  examine  th©  matter,  aixi 
upon  causej' deprive  him.  But  Mr-  Justice  Powell,  in  the  abtcsoe  of  CM 
Justice  Holt»  took  the  diierence  where  the  suit  in  the  EcolMtfteil  C^iA 
IS  in  order  to  deprivation,  and  where  only  for  refonnatioQ  of  Busnat;  ii 
the  former  caae  the  Court  will  prohibit^  but  not  in  the  latter ;  ami  tteite 
if  irj  this  case  the  Spiritual  Court  proceeded  to  deprivation»  th^  Court  vmU 
prohibit  them,  but  not  till  then.  He  saidt  he  had  known  probibitiocu  ^tttati 
frequently  to  suits  against  parsons  of  donatives  for  marrying  witkwl 
licence-  And  the  reporter  says,  Mr.  Mead  and  Mr.  Salkeld  bolb  told  to 
that  they  had  known  Chief  Justice  Holt  take  the  same  distmctkni— tte 
the  parson  of  a  donative  was  liable  to  the  ecclesiastical  jmiadioluiil^  tt  ^ 
was  a  member  of  the  ecclesiastical  body,  for  per&onal  offencesi  iboogllv 
matters  relating  to  the  church  he  was  exempt ;  and  therefore  iKe  SpifM 
Court  could  not  deprive  him ;  but  for  drunkenness,  or  preadiiiig  bm^ 
they  might  censure  him.  And  this  (says  the  reporter)  seeow  lo  in  iW 
better  opinion. 

80  in  Castle  v.  Hickardsmt  (1),  on  a  libel  in  the  EcdeiiaitiGal  CMtiv  j 
not  taking  upon  him  the  ofEce  of  chapel-warden,  the  defendant  pk 
it  was  a  donative,  and  thereupon   moved  for  a  prohibition*     i 
argument,  it  was  denied ;  the  whole  Court  being  of  opiniim,  tliil  l 
there  was  a  diiference  as  to  the  incumbent,  yet  as  to  tlie  panah  olEoiril 
was  none^  for  they  are  officers,  of  the  parish^  and  not  of  the  pitfooifi 
donative. 


AtrOMIllTA- 
tlQUti  of 
DoifATIVIft. 

Dormlifes 
augmented  by 
Queeti  Anne's 
Bounty. 
Stat.  1  Geo,  i. 
sL  il  c.  10. 
it.  4.  6,7.  14 
h  15. 


4,  Augmentations  of  Donatives. 

By  stat.  1  Geo.  1 .  sU  ii.  c.  10.  s.  4.  all  churches,  cnraciesy  or  eh 
mented  by  the  governors  of  Queen  Anne's  Bounty  are  made  fro 
forth  perpetual  cures  and  benefices,  and  the  ministers  duly  DOVii 
licensed  to  them  are  made  in  law  bodies  politic  and  cor{iontc, 
petual  succession,  and  capacity  to  take  in  perpetpity ;  and  the  imp 
or  patrons  of  any  augmented  churches  or  donatives,  and  tbe  n 
vicars  of  the  mother  churches  which  to  such  augmented  cunicieK 
appertain^  are  excluded  from   receiving  any  profit  by  sodi 
and  must  pay  to  the  ministers  officiating  such  annual  and  olJiir  j 
and  salaries  as,  by  ancient  custom  or  otherwise^  of  right  and  not  of  I 
they  were  before  obliged  to  pay. 

By  sects*  6  &  7.,  for  continuing  the  succession  in  ancb  an 
io  made  perpetual  cures  and   benefices,  and  that  thej  may  be  4^' 
constantly  served,  they  are  made  liable  to  lapse  in  like  mannii 
Uve  livings,  should  they  be  sufiered  to  remain  void  for  six  moi 

Under  sect  14.,  all  such  donatives,  at  the  time  of  their  1 
exempt  from  ecclesiastical  jurisdiction,  become  by  such ! 
ject  to  the  visitation  and  jurisdiction  of  the  bishop  of  tbe  dioocee^ 


(1)  S  Sir.  715. 
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lect  15.  provides  against  any  donative's  being  augmented  without  Auomenta- 
lent  of  the  patron  in  writing,  under  his  hand  and  seal.  Don ativzs. 


5.  How  YAR  Donatives  are  of  Temporal  Cognisance. 

iher  a  church  be  donative  or  not,  is  a  temporal  question,  and  as 
I  determinable  in  the  common  law  courts.  (1) 
grotf  V.  Nhholsan  (2)  it  was  said,  that  if  issue  be  joined,  whether 
t  or  presentative,  it  shall  be  tried  by  a  jury  at  the  common  law. 
e  patron  of  a  donative  be  disturbed  in  collating  his  clerk,  he  may 
quare  impedit  against  the  bishop  and  the  disturber;  but  the  decla- 
initt  be  special.  (S) 

if  he  recover,  the  writ  must  be  directed  to  the  sheriff  to  put  the 

possession.  (4) 

Murty  be  disturbed  in  his  donative,  a  mandamus  will  not  lie  if  he  have 
er  l^gal  remedy,  such  as  a  quare  impedit  (5\ 


6.  Form  of  a  Donative. 

til  whom  these  presents  shall  come^  A.  B.  of  — —  in  the  county  of 
squire^  sendeth  greeting.  Whereas  thf  chapel  of  i— —  in  the  county 
Id  is  now  vacanif  and  to  the  donation  in  fuU  right  of  the  said  A,  B. 
lomg  :  Now  these  presents  witness  that  he  the  said  A,  B.  hath  given 
tmiedy  and  by  these  presents  doth  give  and  grant  unto  his  beloved  in 
C.  Z).  ckrhy  the  aforesaid  chapel  of  — ^  with  all  the  rights  and 
mamees  thereunto  belonging ;  and  doth  hereby  induct  him  the  said 
mio  corporal  possession  of  the  said  chapel  with  all  its  appurtenances. 
ttsf  whereof  the  said  A.  B.  hath  hereunto  set  his  hand  and  seal  the 
^qf 1847.(6) 


How  FA& 
DONATIVXI  AUB 

or  Tkmtoeal 

COOMISAWCI. 

The  issue, 
whether 
donative  or 
not,  to  be  tried 
by  a  common 
law  jury. 
Ifpatronof  a. 
donative  be 
disturbed,  a 
quare  impedit 
wiUUe. 

Mandamus  will 
not  lie  for  a 
donative,  if 
there  beany 
other  legal 
remedy. 

Form  or  a 

DOVATITS. 


Ml  Le$  ▼.  Dr.  Amdrtwi, 

sirbMsa 

Ddbu  196. 

igge's  P.  C  by  Ellis,  247. 

teon*s  Codex,  SSa 

or  ▼•  Okattr  {BiMhcp  of),  1  T.  R. 

wphwi  on  Nisi  Prius,  tit  Mavoa- 

Ij  atal.  55  Geo.  3.  c.  184.,  astamp 

SOL  ia  impood  on  any  donation 


by  the  Crown,  or  by  any  other  patron  of 
any  ecclesiastical  benefice,  dignity,  or  pro- 
motion in  England  of  the  yearly  value  of 
10^,  and  a  stamp  duty  of  10^  on  any  do- 
nation of  any  other  ecclesiastical  benefice^ 
&C.  whatsoever. 

(6)  The  above  form  has  been  forwarded 
to  me  by  my  learned  friend  Mr.  Berrey. 
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BOKIKI. 


AvcuavfTA* 
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DoKATIVBS. 

Don&tives 

aujE^tnented  by 
Q.uc«D  Aiinc's 
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Stat.  I  Geo.  1. 
SL  ii,  c.  10, 
■a.  4.  6, 7.  14 
&15. 


the  jurisdiction  oftlie  ordinary,  and  that  it  was  a  la^  tliuig»  nad' 
could  not  visit  it ;  and  that  if  the  incumbent  was  guilty  of  ]> 
nary  could  not  meddle  with  him,  for  Uie  parson  was  privileged  in  ft 
the  place;  but  the  patron  might,  by  commission,  examine  the  ma^ 
upon  cau&e/depnve  him.  But  Mr,  Justice  Powell,  in  the  abt^icel 
Justice  Holt,  took  the  difference  where  the  suit  in  the  £cclesiMti| 
is  in  order  to  depHvatioia,  and  where  only  for  reformation  of  nwi 
the  former  case  the  Court  will  prohibit,  but  not  in  the  latter;  audi 
if  in  this  case  the  Spiritual  Court  proceeded  to  deprivation,  tbeCoii 
prohibit  them,  but  not  till  then.  He  said,  he  had  known  prohibit»M| 
frequently  to  suits  against  parsons  of  donatives  for  naarryingl 
licence.  And  the  reporter  says,  Mr.  Mead  and  Mr.  Salkeld  both  ( 
that  they  had  knovrn  Chief  Justice  Holt  take  the  same  distioctit 
the  parson  of  a  donative  was  liable  to  the  eccleaiastlGal  jurisdictii 
was  a  member  of  the  ecclesiastical  body,  for  personal  offeoces«  l]| 
matters  relating  to  the  eliureh  he  was  exempt ;  and  therefore  the| 
Court  could  not  deprive  him ;  but  for  drunkenness,  or  preaehini 
they  might  censure  him.  And  this  (says  the  reporter)  seems  I 
better  opinion.  * 

So  in  Castk  v,  Richards&n  (I),  on  a  libel  in  the  Ecdesiasdcal  I 
not  taking  upon  him  the  office  of  chapel-warden,  the  defendant  plct 
it  was  a  dunative,  and  thereupon  moved  for  a  prohibition*  A 
argument,  it  was  denied ;  the  whole  Court  being  of  opinion,  thid 
there  was  a  difference  as  to  the  incumbent,  yet  as  to  the  parish 
was  none,  for  they  are  officers  of  the  parish^  and  not  of  the 
donative. 


4.  Augmentations  of  Donatives. 


>r  chii 


By  Stat  IGeo*  L  st  ii,  c,  10.  s*4.all  churches,  curacies,  or 
men  tod  by  the  governors  of  Queen  Anne's  Bounty  are  made 
forth  perpetual  cures  and  benefices,  and  the  ministers  duly 
licensed  to  them  are  made  in  law  bodies  politic  and  corporale«  j 
petual  succession,  and  capacity  to  take  in  perpetjjity  ;  and  the  iiDpl 
or  patrons  of  any  augmented  churches  or  donatives,  and  the  fil 
vicars  of  the  mother  churches  which  to  such  augmented  cunicki 
appertain,  are  excluded  from   receiving  any  profit  by  such  aog 
and  must  pay  to  the  ministers  officiating  such  annual  and  ochitf 
and  salaries  as,  by  ancient  custom  or  otherwise^  of  right  and  not  i 
they  were  before  obliged  to  pay. 

By  sects.  6  &  7,,  for  continuing  the  succeasioD  in  such  ai 
so  made  perpetual  cures  and  benefices*  and  that  they  may  In 
constantly  served,  they  are  made  liable  to  lapse  in  like  manners 
tive  livings,  i^hould  they  be  suffered  to  remain  void  for  six  iaoatlM»| 

Under  sect.  14-.,  all   such  donatives,  at  the  time  of  thetr 
exempt  from  ecclesiastical  jurisdiction,  become  by  such 
ject  to  the  visitation  and  jurisdiction  of  the  bishop  of  the  di 

(I)  ir8«r.7l5. 
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ECCLESIASTICAL  COTBIISSION- 


ECCLESIASTICAL  COMMISSION.  (1) 


L  Statutes  whtch  apply  to  the  general  Rights,  Paivincttt  Af»^ 
Duties  of  the  Ecclesiastical  Commissioners,  pp,  4S5— 4S8b 


StaL  6^7  GuL  4.  c.  77.  *—  EccfeMituHeal  Commimomert  crtattd  a  Mf^armHtm ^ Cmi 

pOfUHt  partt  of  the  corporaHom  -^  Stai.  S^4  VicL  c.  1 13 Beeemmndititm  < ir 

Seete^icuttical  Commi$$i/mert  of  tkt  \ih  of  March  and  2Ath  &f  Jmma,  IRS^  ttrriti^ 

efi'Ct — TjUtLE  OP  STJLTDTlt  IHCOftlHlflATiKCI  TH«  CoMXKSIOVSBS,  AV]>  tfEBtA  «MI 
OH  IN  PAET  KKGtILATIKO  OB  AFFECrriKG  TtCKIH  PnOCKSPtJIGS* 


2.  Mode  of  Administration,  pp.  489,  490. 

MefiittpM'—  ChairmaM — .4iJjournmmts'<—  Eoidtnet-^  Officern^ 

of  CommiuioHert  —  Order*  of  Queen  im  coumcU  —  W^-*  yazttttd  A>  fo  !■»— IV  M I 
Ufim  parHamemt* 


3.  Financial  Regulations,  pp,  490 — 495. 

AmnMol  pOjfmentM  io  he  made  out  of  the  lartjfer  hhhtfpricM  Id  aid  Ae  i      _ 

lAff  jDutlCcr  WfJbcyiHieili  tmd  amouni  carried  io  tht  Epitcapai Fkmd     ittiC  S^ i  f^  ^U 
ami  tied,  4|r5  Fid.  e.  39. —  KifutlumerUs  of  suspended  eamamrim^  %€,  omwimi  iiir| 
count  of  tht  Coffunom  Fund — .'fn  occimHt  of  the  receipti  amd  pOjfmtMtw  in  fwpi 
of  the  Common  Fund  far  the  yeare  emdinff  SlH   Det,   1«43*  l»44.  IMSi 
JScMcr ACTIONS  AND  AuaiLEifTATioxs  ^Stat.  6  ^T  "^  Vtcf.  c  S7.  —  Makm§ 
vision  for  the  epiriiual  care    of  poptdout  pmithes —  Copjf  of  m  u 
aceompoRted  $tat,  6  ^*  7  llct.  e.  S7«>  while  in  the  Houtc  of  Lord*^lU*mwma§em/^^9 
dtacanrieMf  and  ptopidinff  endowments  f<?r  the  sa$Me —  StaL  5  |r  C  I'icC  C  lOflL-*/ 
rising  the  grant  of  leases  for  a  lengthened  period* 


4.  Limits  of  the  several  Dioceses^  and  Arramgkmests  POi  '■ 
Suppression  and  Creation  of  Sees,  pp.  495— MX 

Episeopai  nrrangetnentt  mmder  atoL  6  |r  7  (7v/.  4.   e«  77.  —  DiiMtm  «f 
I^tmdon  —  m»cheMtrr  —  Both  and  WeOs —  COy  and  dmnmj  ^Bristd-^  J 
Isktnds—Sres  of  Gtotteeaier  and  Bristol  united  —  Herejmvi — IJd^0di^i 
Norwich  -^  Oxford  —  PUerhonkU^h  —  EoehcMier  -^^  Stdisimry  —  Wat 
amd  Bangor  —  IMndaff—  StDaviifs  —  Vorh  »  DwrkMm  —  C^rtUb^t 
MvtekesUr  —  Ripam  —  Dioctse  of  parinh  aeeording  to  heal  Mhs^tim  — 
dioetUt  io  be  varied —  Neip  hithops  bodies  corpamie  —  Chmetket  sf  I 
Bipon  to  be  cttthedrals  ^  Mta^nate  elections  of  bishops  of  eomsoibiatsd 
cemfhmoiion  — Bishops  ofeomolidated  sees  —  Bishop't  co«rt —  Fens'^i 
tronage  —  Jneemei  ofbishoprict —  Fnnd  —  RUurm  eoerg  semem  j^an  — >  M*i 
altered — Bmt  btm^ces  in  Burham —  Castle  of  Dwriam — Fh^fht^'-\ 
AUeraiiont  when  to  inhe  effect —  Cammendams  —  Buidemees  ^  jitfcip^r^ 
harrow  money  — Damages  recotured  by  the  bishop  of  Brtttd^^  New  i 
Rural  deans  —  Patronage  of  archdeaeonriet. 


( }  }  Tlie  author  a%ails  him«?lf  of  this  op- 
portunity to  ei press  hii  warm  acknuirledg- 
mcttU  10  bis  Itamed  friend  Mr,  Murray,  the 


KCcreUry  of  tli*  j 
fin-  mmh  taliiiUt 
portkniftof  the  pracBl  ««tl* 
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L  Territorial  Changes  of  Dioceses   up  to  June  10.  18479  pp* 
501—505. 


L  Territorial  Arrangements  of  Archdeaconries  up  to  June  10. 
1847,  pp.  505—509. 

.  Endowments  of  Archdeaconries  up  to  June  10. 1847,  pp.  510^  511, 


.  Statutes  which  apply  to  the  general  Rights,  Privileges,  and  Statutxs 

Duties  of  the  Ecclesiastical  Commissioners.  which  Amr 

TO  THB  GSMBBAL 
KlUHTS,  PftlYA- 

By  Stat  6  &  7  GuL4.  c.77.  the  members  of  the  Commission  of  Church  ^^^"fib* 
qniry  (originallj  issued  by  the  Crown  on  the  4th  of  February,  1835,  and  Eccluiasxical 
■ewed  on  the  6th  of  June  following,  and  whose  duties  were  "  to  consider  Commi»- 
t  state  of  the  several  dioceses  in  England  and  Wales,  with  reference  to 
B  amount  of  their  revenues  and  the  more  equal  distribution  of  episcopal   Qui.  4.  c.  77. 
ties,  and  the  prevention  of  the  necessity  of  attaching  by  commendam  to  Ecclesiastical 
ihoprics  benefices  with  cure  of  souls ;  to  consider  also  the  state  of  the  cre^^Tcor-" 
rend  cathedral  and  collegiate  churches  in  England  and  Wales,  with  a  poration. 
m  to  the  suggestion  of  such  measures  as  may  render  them  more  con- 
cm  to  the  efficiency  of  the  established  church ;  and  to  devise  the  best 
ide  of  providing  for  the  cure  of  souls,  with  special  reference  to  the  re- 
of  the  clergy  on  their  respective  benefices),  were  constituted  a 
corporation  by  the  name  of  the  <*  Ecclesiastical  Commissioners 
rEsglaiid,"  with  power  to  hold  real  property  notwithstanding  the  Statutes 
'Mortmajp,    The  immediate  purpose  of  that  act  was  to  carry  into  effect 
t  neommendations  of  the  Commissioners  of  Inquiry,  as  embodied  in  their 
■tud  third  reports,  dated  the  17th  of  March,  1855,  and  the  20th  of  May^ 
t96k  relating  to  the  re-arrangement  of  the  dioceses  in  England  and  Wales, 
d  re-distribution  of  the  episcopal  revenues. 

^V  corporation,  as  originally  constituted,  consisted  of  thirteen  members^  Component 
tloni  ^ye  were  episcopal,  viz.  the  two  archbishops  and  the  bishop  of  JJ™rotion. 
■fcn  ex  officio,  and  two  bishops,  to  be  replaced  by  the  Crown  from 
*l|g  the  bishops  generally ;  five  ex  officio  members  of  the  government, 
t  ftree  laymen,  to  be  also  replaced  by  the  Crown. 

^  mUmL  3  &  4  Vict.  c.  113.  the  constitution  of  the  board  was  materially  Sut  s&4 
%ri,  under  the  provisions  of  which  the  corporation  now  includes^  ex  Vict.  0.1 13. 
B^  the  two  archbishops,  five  members  of  the  government,  all  the 
<^ii  of  England  and  Wales,  three  deans,  and  six  common  law,  equity, 
^Qdesiattical  judges,  together  with  nine  permanent  lay  commissioners, 
^  of  whom  are  in  the  appointment  of  the  Crown,  and  two  in  that  of  the 
^bishop  of  Canterbury. 

M«  statute  gave  power  to  carry  into  effect  the  remaining  recommen-   Recommenda- 
^a  of  the  same  royal  commission,  embodied  in  the  second  and  fourth  ^"?  *f  ^  . 

Ecclfffimtifwi 

^tm,  dated  the  4th  of  March  and  the  24th  of  June,  183^  and  in  the  ComHuaaionm 
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draft  of  a  fifth  report,  remaining  unsigned  when  the  eommiiiioB  expM  El 
December,  1837,  i"  consequence  of  the  demise  of  the  Crown ;  lod  »• 
tablished  out  of  the  surplus  cathedral  revenues,  a  fund  to  be  applied  latk 
purpose  of  making  better  provision  for  the  cure  of  souls. 

Other  acts  have  since  been  passed,  applying  whollj  or  tii  fiaft  to  Ik 
Commissioners^  whose  various  powers  and  duties  now  rest  upon  Ike  folov- 
ing  statutes :  — 

Stat.  6Sc7  Gul.  4*  c.  77.     (For  carrying  into  effect  the  repoits  of  ikt 
Commissioners  appointed*  to  consider  the  state  of  the  £stabli«bid4 
in  England  and  Wale«s  with  reference  to  ecclesiastical  duties 
so  far  as  they  relate  to  episcopal  dioceses,  revenues,  and  patronage.) 

Stat  6  &  7  GuL  4.  c.  S7.     (For  extinguishing  the  secular  jmiidiBll 
the  Archbishop  of  York  and  the  Bishop  of  Ely  in  certain  libeflkl  ii  Hi 
counties  of  York,  Nottingham*  and  Cambridge.) 

Stat  1  Vict  c.  25.    (To  amend  the  law  for  providing  fit  boaaci  far  I 
beneficed  clergy.) 

Stat  1  &  2  Vict,  c.  29.    (To  supply  an  omission  in  an  Act 
present  session  of  Parliament,  intituled  **  An  Act  to  uneiid  Ike  hm  iHj 
providing  fit  houses  for  the  beneficed  clergy.") 

Stat  l&'2Vict  c*30*      (For  continuing  the  bishopric  of  Sodor  i 
Man*) 

Stat  1  &  2  Vict  c.  3L     (For  faciliUting  the  sale  of  church 
belonging  to  municipal  corporations  in  certain  cases.) 

Stat  1  &  2  Vict  c,  106.     (To  abridge  the  holding  of  beoeficef  is  | 
rality^  and  to  make  better  provision  for  the  residence  of  the  clergy.) 

Stat  2  &  3  Vict  c.  55.      (To  suspend,  unUl  the  first  d^y  of  Ai| 
1B40«  certain  cathedral  and  other  ecclesiastical  preferments^  and  thu 
ation  of  the  new  arrangement  of  dioceses  upon  the  enlisting  ] 
Courts.) 

Stat  3  &4  Vict  c.  IIS.      (To  carry  into  effect,   with 
cations^  the  Fourth  Report  of  the  Commissioneni  of  Eeclcfdaitifil  1 
and  Revenues.) 

Stat  4&  5  Vict  c.  39.     (To  explain  and  amend  two  severai  Acu  i 
ing  to  the  Ecclesiastical  Commissioners  for  England.) 

Stat  5k  6  Vict  c.  19.  (Private.)     (For  enabling  the  dean  iwli 
of  the  catliedra!  and  metropolitical  church  of  Saint  Peter  of  York  i 
money  for  the  discharge  of  debts,   and  for  effecting  tlie  ttaionM^ 
repair  of  the  said  cathedral  church.) 

Stat.  5&6  Vict  c.  26.     (To  alter  and  amend  the  law  rdiling  te  j 
siastical  houses  of  residence.) 

Stat  5  9^6  Vict  c.  58.     (For  further  suspending,  until  the 
October,  1843,  the  operation  of  the  new  arrangement  of  dtoccie^l 
It  affects  the  existing  ecclesiastical  juriscjictions.) 

Stat  Bk6  Vict.  c.  79.     (To  repeal  the  duties  payable  no 
riagea,  and  on  passengers  conveyed  upon  railways,  and  ecftato  otkfi 
duties  in  Great  Britain,  and  to  grant  other  duties  in  lieu  thcrwf;  < 
to  amend  the  laws  rt^lating  tjo  the  stamp  duties.) 

Stat  5&e  Vict  c.  108.     (For  enabling  ecclesiastical  corpofiti»^ 
gregate  and  sole,  to  grant  leases  for  long  terms  of  yaws.) 

Sut  5  &  6  Vict  c.  112.     (For  suspending,  until  the  irrt  daj  «f  * 
I84$i  appointments  to  certain  ecclesiastical  prefcrmenti  in  tkB  < 


inC] 
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Aiaph  and  Bangor ;  and  for  securing  certain  property  to  the  said  ^atuw 

WHICH  AFTLT 
TO  THI  OIirXKAL 

5  &  7  Vict  c.  37.    (To  make  better  provision  for  the  spiritual  care  Riohti,  Pkivi. 
ous  parishes.)  ™"»  ^"^ 

,  UUTns  OF  TBI 

6  &  7  Vict  c  60.  (For  suspending,  until  the  first  day  of  October,  EccuniAn. 
e  operation  of  the  new  arrangement  of  dioceses,  so  far  as  it  affects  ^^^  Commm- 
ing  ecclesiastical  jurisdictions.)  aioioM. 

>  &  7  Vict  c  62.   (To  provide  for  the  performance  of  the  episcopal 

I  in  case  of  the  incapacity  of  any  bishop  or  archbishop.) 

5  &  7  Vict  c.  72.    (To  impose  certidn  stamp  duties,  and  to  amend 

relating  thereto.) 

\  Sc  7  Vict,  c  77.    (For  regulating  the  cathedral  churches  of  Wales.) 

r  h  8  Vict  c  68.    (To  suspend,  until  the  thirty-first  day  of  De- 

1847,  the  operation  of  the  new  arrangement  of  dioceses,  so  far  as 

the  existing  ecclesiastical  jurisdictions,  and  for  obtaining  returns 
1  the  inspection  of  the  registries  of  such  jurisdictions.) 
f  &  8  Vict  c.  94.    (To  explain  and  amend  an  Act  for  making  better 
I  for  the  spiritual  care  of  populous  parishes.) 
^  &  8  Vict  c  108.     (To  authorise  the  division  of  the  parish  and 

of  Leeds,  in  the  county  of  York,  into  several  parishes  and 

».) 

I  operation  of  the  foregoing  acts,  the  several  earlier  acts  mentioned 
»llowing  list  are  made  to  bear  upon  the  proceedings  of  the  Com- 
rs. 

27  Hen.  8.  c.  16.    (Concerning  enrolments  of  bargains  and  con- 
lands  and  tenements.) 
17  Car.  2.  c.  S.    (For  uniting  churches  in  cities  and  towns  cor- 

S9  Car.  2.  c.  8.    (For  confirming  and  perpetuating  augmentations 

ecclesiastical  persons  to  small  vicarages  and  curacies.) 
t&5Ann.  c.  32.    (For  augmenting  the  number  of  canons  resi- 

in  the  cathedral  church  of  Lichfield,  and  for  improving  the 
and  prebends  of  the  said  cathedral.) 

J  Ann.  c.  34.  (For  building  a  parish  church  and  parsonage  house, 
Jng  a  new  churchyard  and  a  new  parish,  in  Birmingham,  in  the 
f  Warwick,  to  be  called  the  parish  of  Saint  Philip.) 
f  Ann.  c.  38.  (For  annexing  the  rectory  or  parsonage  of  Haseley, 
ounty  of  Oxon,  to  the  deanery  of  the  king's  free  chapel  of  Saint 
rithin  his  Castle  of  Windsor^  and  for  vesting  the  advowson  of  the 
md  parochial  church  of  Saint  Mary,  alias  North  Churchy  Bark- 
id,  in  the  county  of  Hertford,  in  the  dean  and  canons  of  the 
ee  chapel  of  Saint  George,  within  his  Castle  of  Windsor,  in  lieu 

17  Geo.  3.  c.  53.  (To  promote  the  residence  of  the  parochial 
y  making  provision  for  the  more  speedy  and  effectual  buildings 
ig,  repairing,  or  purchasing  houses,  and  other  necessary  buildings 
nents,  for  the  use  of  their  benefices.) . 

SI  Geo.  3.  c.  66.    (To  explain  and  amend  an  Act  made  in  the 
ith  year  of  the  reign  of  his  present  Majesty,  intituled  '*  An  Act 
>te  the  residence  of  the  parochial  clergy,  by  making  provisioif  for 
II  4 
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Momc  OF  Ax>- 

)tKCia(TlJk.TtOK. 

When  guetlcd 
to  be  liw. 
To  be  laid 
before  parlui- 


be  in  anj  respect  affected  thereby  (1 ) ;  and  QpOQ  bang 
to  be  of  the  same  force  and  effect  as  if  enacted.  (£) 

Copies  of  all  orders  in  council  are  to  be  laid  before  parUjUfieol  ia 
in  every  year,  or,  if  parliament  be  not  then  sittings  witliiji  one 
Uie  next  meeting.  (3) 

Thus,  except  upon  a  few  minor  points^  which  are  the  tubjiiicli  otexftm 
legislation,  the  only  direct  powers  of  the  CommissioDeri  are  tlioac  wUcipi 
incident  to  their  possession  of  property  as  tnuteea  for  tbe  porpotes  of  tike 
acts.  In  all  other  respects,  their  province  is  limited  to  that  of  prppariof  is 
detail  the  various  measures^  the  nature  and  limitations  of  irhicb  are  ie  irrai 
instances  strictly  de£ned  by  the  acts ;  the  power  of  giving  legal  eftcc  to 
those  measures,  involving  of  course  the  right  of  a  veto  opofi  llusm,  loltig 
ultimately  witb  the  Queen  in  council. 


FlNAHCIAL 
RvODLATlOKt. 

Annual  pay- 
m«;nts  to  be 
nude  out  of 
the  larger 
bishoprics  to 
iftid  the  insuf- 
ficient revenues 
of  the  smaller 
bishoprics,  and 
amotmt  carried 
to  the  episcopal 
fund. 

$tat.5&4  Vict« 
«^  113.  & 
sUt.4&5 
Vict.  C.39« 


3.   FlKAKCIAL    RfiGULATIOKS* 

After  obtaining  information  respecting  the  average 
several  bishoprics,  the  Commissi  on  ers,  having  regard  to  vetted 
proceetled  to  carry  out  the  financial  arrangements  of  the  fifvt  act,  by  vM 
fixed  annual  payments  are  to  be  made  out  of  the  reTenoes  of  th  luff 
bislioprics  in  aid  of  the  insufficient  revenues  of  other  sees.  TbepifV^ 
80  made  to  the  Commissiooers  are  carried  to  a  fund  termed  the  epu^fd 
fund. 

By  Stat  5  &  4  Vict.  c.  1 13.  and  stat  4  &  5  TicU  c  59.,  Ube  eatiamemd . 
all  suspended  canonries  (except  in  the  cases  of  Lichfield^  CheHcTt  J 
Ripon,  where  they  fall  into  the  divisible  revenues  of  the  chapter)  i 
to  the  Commissioners,  the  corporate  estates  of  the  c4LthediBla  still  i 
under  the  absolute  control  of  the  chapters,  liable  only  to  pay 


(1>  Stat.  3  &  4  Vict.  c.  113.  a.  S4.    Stat.  (3)  Stat  3  &  4  Viet*  Ct  11JwSi| 

4  &  5  Vict.  c.  39.  a.  SO.  4  &  5  Vict,  e*  39.  s.  Sa 


(3)  The  parliamimlarjr  numbers  of  these  orden,  as  prtntcd  m  the  irrefal  jeart,  are  aa  fefiami- 
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StftL  6&7  Gul.  4.  C.77.  S.15.    Stat  3  &  4  Vict.  c.  113.  t.  87.    Sut  4  &  5  Vkt  &  J9^  t^*^ 


ECCLESIASTICAL  COMMSSION. 


2.  Mode  of  Administration* 


Tkfoni  op  At»* 

MlKlSTKATIOlfi 


s.Tery  lay  commissioner,  appointed  dtlicr  ainder  stat  6  Sc  7  Gul,  ^.  c.  V7., 
or  Stat.  S  &  ^  Vict  c  1L%  is  required  to  be,  and  to  suhscribe  a  declaration 
tlial  lie  is,  a  member  of  the  united  Church  of  England  and  Ireland. 

By  *tai.  G  h  7  Gul.  4.  c.  77.  ss.  4  &  5.  five  eoiinnissioners  are  to  be  a 
qaonim  for  the  transaction  of  business ;  but  no  proceeding  can  be  ratified 
under  the  common  seal  witliout  the  presence  of  t>^'o  episcopal  cummis- 
•tooerSj  and  it  must  be  postponed,  if  they,  being  tbe  only  episcopal  com- 
ajMoDers  present,  object.  The  senior  commissioner  in  rank  is^to  be 
dMhroaOf  with  a  second  or  casting  vote,  in  ease  of  equality.  ( 1 )  Meetings  Meetings, 
may  be  adjourned  j  but  at  an  adjourned  meeting  no  proceeding  can  be  Chairman. 
miBed  under  the  common  seal,  unless  the  intcniion  to  consider  it  finally  Adjoumnieuti 
I  notified  together  with  the  summons  for  the  original  meeting,  (2)  The  Evidence. 
Diiiis(«ioners  may  summon  and  examine  witnesses,  administer  an  oath  or 
Idedarotion,  and  require  the  production  of  books,  papers,  and  writings, 
[touching  any  matter  of  which  I  hey  have  cognisance.  (3) 

Under  itat,  6  i^' 7  Gul.  i.  c.  77.  s.  7»  the  commissioners  are  to  appoint  Oflktrra. 
k  tremurer,  secretary,  and  other  ofiiccrs  ;  and  the  Lords  of  tlie  Treasury  are 
I  imgD  salaries.     By  stat.  3^-4  Vict.  c.  1 13,  s.  91.  the  first  two  appoint- 
are  united  and  to  form  an  office^  which  is  confirmed  to  the  then 
er  of  the  offices,  qtiamdin  se  Itene  gcsserif ;  and  the  commissioners  are 
l«nipowcred  from  time  to  time  to  appoint  a  successor  under  their  common 


The  mode  of  legislation  adopted  in  these  statutes  is  partly  by  express, 

Ifarllj  by  qualified,  enactments :  in  the  latter  case  certain  propositions  are 

1  down,  and  an  authority  is  established,  by  which  those  propositions  are 

»be  carried  into  effect,  and  made  law. 

The  autliority  so  established,  and  which  in  stat  3  &  4  Vict,  c^  113.  and 

iBlat  4  dr  5  Vict*  c.  39,  is  recognised   under  that   term,   viz.  the  authority 

lliCTcin  (or  in  the  said  act)  provided,  is  the  joint  authority  of  the  Commis- 

^  and  of  the  Queen  in  council. 

The  Commissioners  are  to  prepare,  and  lay  before  her  Majesty  in  council, 

■udi  schemes  as  shall  appear  best  adapted  for  carrying  the  acta  into  full 

leiectt  proposing  such  modifications  or  variations  as  to  matters  of  detail 

i  regulation  as  stiall  not  be  i^ubstantially  repugnant  to  any  provision  of 

►  acts;   notice  of  every  scheme  is  to  be  given  to  any  corporation   ag- 

or  sole  affected  thereby;  and  the  objections,  if  any,  are  to  be  laid 

!  her  Majesty  in  council  together  with  the  scheme.  ( 4:}    The  Queen  in 

E^tancil  may  ratify  any  scheme  by  order,  specifying  the  time  for  its  taking 

fet    Every  order  to  be  registered  in  each  diocese  whereof  the  bishop,  or 

*ilhin  which  any  cathedral  or  collegiate  church,  dignitary,  chapter,  member 

rehapieTt  officer,  incumbent,  or  any  other  person  er  body  corporate,  may 


Mode  of  li'gti 
Utioti*   J 


Scheme  of 
Commlsvionen 


Ordcn  of 

Quctfd  iti 
councii. 


(1)  9m.  6  &  7  Gul  4,  c.  77.  t.  e. 

g)  SMI.  4  ac  5  \lct.  c.  d9.  «.  1. 
)  Sut.  e  &  7  Gul.  4.  c.  77.  %.  9.   Stat 
^54  4  \lct.c,  113  s,  90.   SUt4&5Viot. 


(4)  Stat.  6  &  7  Qu\.  4.  c.  77.  s.  10. 
Sut,  3  &  4  Vict,  c,  1 13.  i.  as.  StaU  4  &  5 
Vict.  c.  39.  %.  ;iO, 


^ 
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felTAirCIAL  Rt 

.    tnisfiiciiers  are  entrusted  with  these  revenues,  b  defiDed  by  staf. S it IfB 

BULATIOHt. 

c  113.  s.  67*  to  be  that  of  making  better  provlfiioQ  for  the  cure  of  iodiM 
EecmptM  and  Paymenit  in  retpeet  of  tneoau  of  tke  Comnum  Bad  far  UU  fern  10U      1 

I 

mscviPfi. 

TM.TmMMW%,                        1 

£     ,.iL 

£          M.    d. 

€      .ii 

^^H 

Suspended  canouries 

19,828     0     6 

A  ugmenUtion  of •  rd»« 

1 

^^^B 

Smecure  rectories      - 

4»495     7     « 

deacooriea     - 

•2^7  IS  1  1 

^^H 

Prebends  and  office*- 

6,033     7     d||AagmentatJOii          ol|                         | 

^^^H 

Separate    esUtes     of 

dean«    and    caooni 

1 

^^^B 

deaneries    mid    ca* 

(Wales) 

*7»U   1   1 

^^^^^H 

nonries 

1,659     1     6 

Augmentation  of  li»- 

1 

^^^^^^H 

ArchidiJicoDal  estntei 

6  17     6 

iogs      - 

•9CMf  IC  4  1 

^^^^^^H 

Dividetidis  on  goirem- 

Money    iiaymcnt    in 

1 

^^^^^H 

munt  funds  - 

J&.76C  IB     5 

further  endowment!                       ■ 

^^^^^B 

Deduct    paid  Bounty 

of  the  untveivty  ol 

^ 

^^^^^^1 

BcMud  in  reipect  of 

Durham 

m  ^m 

^^^^^^1 

stock  bgrxowed  un- 

OlHcial and  other  ei- 

^M 

^^^H 

der  act6&  7  Vict. 
c.  37, 

i?i8»oao  0  0 

pensea 

i^fm  If  1 

^^^H 

^^^^^1 

Minus  pro- 

iS«miUhil»m.y 

^^^K 

perty  tax    5Q5  0  0 

17,475     0     0 

^^^^^^H 

2,2l>f   18     5 
1,862     0     5^ 

■ 

Balance     - 

BsUnoe    - 

36,176  13  W 

36,176   13  10 

I.M9    Oj 

Re€t»pU  ut^  B$pmtnt9  in  rt^td  of  It^omt  iftk$  Commom  Ftmdfor  iic  jpmt  IMC       | 

KECKIFTS. 

rATHSjfiii                m 

£      «.  d 

£      «.    d 

*    •i| 

^^^^^^ 

Suspended  canooriet 

16383  13     5 

Augmeotationofarcii-                       ■ 

^^^V 

Sinecure  rectorie*     - 

3.8SO     8     9 

deaconrie^     •         *\  *3tI9S    ^  ^   I 

^^H 

Freheoda  &nd  office*  • 

8,019     3     J 

AugmentAtion         off                        | 

^^^H 

SepamCe    etttles    of 

deani   and    canooaj 

1 

^^^B 

deaneries    and    ca- 

(Wales) 

•7«   I  T  1 

^^^H 

nonries 

1,501    18     2 

AugmenuUoQ  of  liv- 

1 

^^^H 

Archidiaconal   eatates 

103     0     2 

ings    -      -       .•as^tf  $n  ■ 

^^B 

Inlerest  and  dividends 

Money    payment    in 

^^^B 

on  govemment  and 

further  endov»ment 

^^^V 

olber  seeuritiea 

I9J00     5    7 

of  the  uniTersity  ol 

^^^1 

Deduct  paid  Bounty 

Durham 

•in  t  t 

^^^1 

Board  in  Fc«]>ect  of 

Official  and  other  ex* 

^^^H 

slock  borrowed  un- 

penses -         -         - 

f«P»  «  » 

^^^H 

der  act  6  &  7  Vict 

^^^H 

c37. 

^^f 

^]8|000  0  0 

(SMMlcMbv.)! 

^^^ 

Minus  pro- 

1 

perty  taic    525  0  0 

17,475     0    0 

1 

Balance    - 

1,625     5     7 
4,931   15     2 

mjm  i  « 

L 

38,895     4     4 

Balan<^    * 

M9]  i»  t 

•  Aa  reduced  by  income  tai*                           tmnsactions  to  whicli  they  t^mu    T*J**'  1 

^^^m 

f  'Ftiese  items  do  not  include  tbe  whole       co«(t8  attending  tlae  tale  of  an  calaireMrf^l 

^^B 

tutus  paid  to  the  aolicitor&,  surreyora,  &c.,       ted  from  tfav  proceeds,  and  iW  aai^^*  J 

^^^B 

but  only  i>o  much  as  is  carried  to   tlic  rc-        invested;  iiiil  Thi  i  iiiM  ■tUmftmifT^'^B 

^^^H 

count  of  general  management ;  the  rcfiiain-       are  in  like  manner  added  to  1^  ''^^1 

^^^1 

ing  payments  being  separately  charged  in       money,      Tlie  result  ia  tlMi  spgililAii^H 

V 

tbe  bookaof  the  Commissioners  under  their       tbe  payments  is  to  he  d^trntAmtkit^^F^  | 

^^ 

acTeral  beads.  In  respect  of  tbe  par 
Nak* — The  Commuaionera  pajd» 

>     ■ 

in  the      l^Ai 

^ 

jwr  IS45,  9100^    U«.  5d.,  and  la   n46,      underact  e&  7  Vkt.m.S7,i  tai»«^  ■ 
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lere  such  assistance  is  most  required ;  with  an  express  direction^ 
of  tithes  or  land  assigned  in  lieu  of  tithe,  actually  vested  in  the 
lersy  to  give  due  consideration  to  the  wants  and  circumstances  of 
In  which  the  tithes  arose. 

:er  the  passing  of  stat.  3  &  4  Vict.  c.  113^  the  Commissioners  re- 
d  that  the  annual  incomes  of  benefices  and  churches  in  public 
with  a  population  of  not  less  than  two  thousand^  should,  subject 
conditions  and  reservations,  be  raised  to  150/. ;  and  that,  under 
itations,  grants  should  also  be  made  to  meet  benefactions  towards 
B^  the  incomes  of  such  as  were  in  private  patronage.  As  their 
icreased,  tliey  from  time  to  time  proposed  to  admit  to  the  benefit 
tation  other  benefices  and  churches  within  a  lower  scale  of  popu- 
income.  (1) 

;  7  Vict  c  37*  assigned  additional  and  important  duties  to  the 
ners.  The  calculations  upon  which  this  act  was  based  appear 
^randum  which  accompanied  the  bill  while  in  the  House  of 


nU,  tit.  AUOMSNTATIOVS. 

I  list  of  all  the  benefices  and 
emdy  augmented  under  this 
utions,  with  a  summary  of  the 
ts,  is  given  in  the  Appendix, 
he  first  General  Report  of  the 
Commissioners. 

n  to  grants  in  augmentation  of 
[Commissioners  determined,  by 
>lutions,  to  contribute  also,  on 
tions,  to  the  building  of  resi- 
for  the  clergy. 

tumn  of  1845,  in  consequence 
Sciency  of  funds  to  meet  the 
stent  of  applications  addressed 
r  the  resolutions  before  referred 
imissioners  found  themselves 
lecessity  of  suspending  their 
pt  in  very  special  cases;  and 
certain  further  resolutions  ac- 

»f  a  memorandum  which  accom- 
S  &  7  Vict.  c.  37. 
to  supply  an  immediate  fund 
etter  provision  for  the  spiritual 
lous  parishes,**  this  bill  enacts, 
irnors  of  Queen  Anne*8  Bounty 
:h  transfer  tlie  sum  of  600,000/., 
iamentary  grants  fiind  to  the 
I  Commissioners  for  EngUnd  ; 
is  capital  stock  may  be  used 
imissioners,  as  income,  under 
orders    in   council;    the  in- 


tention being'  thus  to  create  immediate  per- 
manent endowments  or  augmentations,  to 
the  extent  of  S0»000iL  sterling  per  annum. 

To  meet  the  clergy  payments,  now  an- 
nually made  by  the  bounty  board  by  means 
of  the  dividends  of  this  stock,  the  Conunis- 
sioners  are  to  pay  to  them  the  amount  of 
those  dividends  half-yearly,  being  relieved 
(so  long  as  the  dividends  are  paid)  from  re- 
placing the  principal  stock,  unless  required 
to  do  so  after  thirty  years. 

Power  is  given  to  the  Bounty  Board  to 
lend,  if  they  see  fit,  and  to  the  Commis- 
sioners to  borrow,  further  sums  of  the  same 
stock,  upon  the  same  terms. 

As  the  security  for  the  due  payment  of 
the  dividends,  and  for  a  return  of  the  prin- 
cipal, upon  a  requisition  after  thirty  years, 
or  at  anj  previous  time  if  the  dividends  are 
not  regularly  paid,  the  bill  creates  a  mort- 
gage upon  the  whole  of  the  property  vested 
and  to  be  vested  in  the  Commissioners,  with 
a  simple  mode  of  legal  remedy ;  and  to 
render  this  security  incapable  of  being  ma- 
terially reduced  in  value,  it  guards  the 
Commissioners*  powers  of  leasing  and  alien- 
ation, by  enacting  that  all  fines  and  all  pur- 
chase-monies received  by  them  shall,  unless 
applied  in  replacing  the  stock,  be  treated  as 
capital,  and  be,  as  soon  as  convenient,  re- 
invested in  land. 

In  order  to  justify  the  proposed  arrange- 
ment, it  has  been  shown,  by  careful  and 


FlXAVCIAL 
RlGULATlOKS. 


BmirAcnoKs 
AMD  Augmen- 
tations. 


Stat6&7Vict 
c.  37. 

Making  better 
provision  for 
tlic  spiritual 
care  of  popu- 
lous parishes. 


are,  at  present,  a  specific  charge 
I,  ■•  provided  by  that  act,  the 
>t  carried  to  the  debit  of  in- 

nianoncrs  also  paid,  in  the  year 
.8t.2d.,  and  in  1846,  3608/. 
augmenting  the  incomes  of  the 
DOQt  of  the  poorer  cathedrals, 


those  sums  being  the  whole  of  the  contri- 
butions received  from  the  charged  deaneries 
and  canonries  of  the  richer  cathedrals. 

Three  per  cent,  stock  belonging  to  the 
common  fund,  in  the  names  of  the  Commis- 
sioners on  the  Slst  of  Dmember,  1846, 
5S6A3SL  16ff.  2dL 


FllfAMCIAL 

RKOUlJtTlONS. 


Soon  after  the  passing  of  this  act,  and  under  iU  authori^t  Uh^  Cfl 

sioner^  borrowed  from  the  Governors  of  Queen  Aniie*s  Boaoiy  i 


elalbomtc  aUculaition&  cnnde  by  Mr>  Morgui, 
that  the  revenues  of  the  Cominis.<iioneni  will 
\>e  sufficienlj  not  only  to  redeem  all  the 
pledgee  already  given  by  their  own  pub- 
lished resolutions,  and  moreover  to  provide 
for  the  due  payment  of  the  dividends  upon 
the  borrowed  stock,  but  aim  to  take  upon 
themselves,  when  that  ^ock  shall  be  ex- 
hausted, the  whole  newly  created  perpetual 
annuity  of  3O,O0OJL 

It  has  been  estttoaled,  that  in  I860  the 
probable  value  of  the  estates  ttliemAy  ireated 
in  the  Commissioners  will  be  above 
900,000^.  ]  which  will  purchase  (assuming 
90E.  as  the  medium  price  of  three  per  cent, 
stock)  the  ret|uired  perpetual  annuity  of 
S0,000f. 

The  pledges  already  given  by  the  Cotn- 
miiaiotiers  may  be  stated  as  within  :iO,OCX)/,» 
but  say  32,000/*  per  annum  ;  and  if  to  this 
be  added  the  1B,000JL  dividends  upon  llie 
stock  borrowed*  the  total  additional  amount 
of  charge}  aecniing  by  uncertain  incrc< 
menta  as  to  the  S2,000f.,  and  by  increments 
of  1000/.  per  annum  as  to  the  I8,000Z., 
will  be  .50.000/, 

Now  a  calculation  has  also  been  made  of 
the  probable  rate  at  which  the  revenues, 
arising  to  the  Commissioners  from  corporate 
chapter  property,  by  reason  of  the  suspen- 
sion of  canonries,,  will  increase;  and  the 
result  is,  that  an  income  may  be  safely  ex* 
pected  from  this  source,  amounting  in  1 860 
to  42fiOOl*  per  annum,  and  reaching  that 
point  by  considerable,  though  of  course  un- 
certain, inerements. 

It  only  therefore  remains  to  provide  at 
that  date  8000/«  per  annum  more*  from 
other  sources  ;  and  io  show  that  the  incrc- 
ments,  by  which  the  whole  50,000/.  per  an- 
num will  accrue,  will  meet  the  intercnediate 
demand* 

The  estates  now  vested  in  the  Commis* 
aioners  are  about  one-third  p;irt  in  number 
of  the  whole ;  and  this  proportion  bo^  fallen 
in  eight  years,  vix.  since  the  paasing  of  the 
first  Suspension  Act  in  1835. 

All  tbe  appointment*  to  prebends,  &c., 
by  the  vacancy  of  which  tlv»e  estates  fiill 
in,  havitig  of  cour$«  been  made  prior  to  that 
date,  it  may  not  unreasonably  be  et pected, 
that  at  leajit  another  third  part,  probably 
a  much  larger  proportion  will  foil  during 
the  interval  between  this  time  and  l»60. 

To  thb  it  may,  be  added,  that,  although 
about  one  third  part  in  number,  the  estates 
fallen  do  not  amount  to  that  proportion  in 
value;  and  moreover,  that  besides  those 
upon  lease  which  alone  form  the  subject  of 
Mr.  Morgan's  calculation,  there  are  sofnc 
estates  actually  in  hand  and  already  pro- 
ducing 3400/.  per  annum. 

And  again,  tbe  proceeds  of  sinecure  rec- 
tories, already  amounting  to  S^OOL  peraiH 
num*  and  ultimately  ettlmated  at  above 
HfOOOt,  abould  be  taken  into  account. 


It   may  be  tirged*  vttb 
computed  value  of  tbm 
date,  that,  bdng  an  i 
In  reversioD,  it  doe»  ImM 
the  then  amount  of  i 

It  might  be  deetned  « i 
to  this  posiible  oliiieetiaQ  Co  mj,  thtt  A  m 
eno<ugh,  for  tbe  premrt  fwt^tm^  toitaM 
such  a  value  of  tbe  property  at  iW  psv 
date,  designating  aa  tt  do9%  the  taolii 
price  of  the  reversion,  m  wttoM  coafalv  flht 
Coronussioneria  if  their  eetael  ovsiliUf  i^ 
come  Irom  general  woortm  ibpqld  ail  (is 
amount  to  the  rcqiufcd  tam^  to  mm*  ^ 
mortgage,  wbatever  mey  be  wwattd,  viiha 
the  extent  of  the  computed  vahie:  but  il  ■ 
tiot  necessary  to  rest  aolcly  on  tKii  oaevfn  I 
the  following  further  dbswatkaa  be  «rf 
founded 

It  is  hoped  that  tbe  Cummiwiing^  ^ 
dealing  with  all  the  property  veiled  in  Av. 
will  feel  the  advantage  of  leevi^  Ibe  fm 
tions  of  tenure  and  maai^gfONai  oi^M^ 
open  and  unfettered  by  mxf  iftiil  fibi 
There  will  be,  under  such  m  eottiM  if  f^ 
ceediog,  various  modes  bj  vhid^  eifpaed^ 
by  tlieir  combined  i»c^  tbe  revnatff 
value  may  in  reasonable  tisnc  Ue  paavtni 
into  an  available  ineomey  without  «a;  i» 
provident  alieoatioti  or  wwm»  oi^mnk^ 
perty,  and  witboot  foreihij 
present  system  of  temifc%  of  \ 
just  claims  of  the  lesaeesL 

It  tnay  sometimes  be  Ibr  the  oaavMH* 
of  a  leave  to  puiebeae  the  amuy ;  ^ 
if  a  sufficient  ofler  be  made  it  Mfhl  I* 
deemed  right  to  aoecpl  it*  vaAm  lit  ^ 
striction  of  treating  the 
capital ;  its  rc-investaurnt  in  leal  B  i 
nmU  and  in  stock  mi  inhnrnt  v^  ttw  ^ 
once  produce  ineome, 
full  amount  of  tbe  value  o^  the  i 
interest  sold.  Or  «  anilv  i«n 
arrived  at  by  the  luare  JOIM 
Commissioners  in  a  sale  to  aoeH 
desirous  of  potiewir^g  the  peopeffysse 
tiguouK  to  bia  own»  or  Ibr  i 
son;  ibep 

and  the  sbara  oi  the  < 
in  tike  manner  iovtJte< 

Again  i  a  leMee  tnaf  he  ehlltai  li  1 
with  bis  ioterest  at  «  fiur  prieei  i 
a  case  the  money  received  ibt  Ae  mee* 
ary  interest  of  cetaia  A.  («id||eat  la  i  b^ej 
terminable  at  a  remote  aad^  *  ^ 

nod),  might  be  peid  for  ^ 
lerest  in  estate  B.  (p«ha^  i 
ted),  which  would  thus  be^bn 
aesaion,  snd  might  he  kt  e(t  I 

Virtually  tbe  same  lawrfl,  BMi^^ 
verting  th«  reveniooery  iiilewet  hi^^^ 
income,  would  be  ■tteiiiod  bf  ibhAV*' 
lease,  and  inveattng  the  ioe.  ' 

Alihough*  theedEpec^  the  atat^  J* 
been  founded  ofco  the  «dMh»^<^' 
the  revenioD  «t  m  fivcsdm^  Im^*^ 
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•  reduced  Bank  annuities ;  and  after  deliberating  as  to  tUe  extent 
ans  thus  provided,  and  the  probable  demands  upon  them^  the 
mers  determined  to  limit  the  grants  to  new  districts,  each  contain- 
ilation  of  not  less  than  2000. 

»n  has  already  been  thus  made  for  a  large  number  of  ministen  in 
elected  districts,  which  become  parishes  upon  churches  being  pro- 
00D8ecrated(l) 

sen  stated  that  the  Commissioners  found  themselves  compelled,  in 
ispend  grants  under  their  general  resolutions.  A  similar  necessity 
especting  grants,  under  tiie  last-mentioned  act,  in  the  early  part 
ur  1845,  upon  their  having  so  agreed  to  constitute  and  endow 
new  districts,  thereby  creating  as  large  a  new  perpetual  liability 
ing  to  the  calculations  already  referred  to,  could  be  safely  in- 
rhere  then  remained  nearly  100  additional  applications,  and 
lers  have  subsequently  been  made  to  the  Commissioners, 
ounissioners  are  also  charged  with  the  re-arrangement  of  arch- 
,  and  the  creation  of  new  archdeaconries ;  and  the  providing  of 
ts  for  these  and  for  the  ill-endowed  existing  archdeaconries, 
mmissioners  have  power,  under  stat  3&6  Vict.  c.  108.,  to  autho* 
»8es,  by  various  ecclesiastical  corporations,  of  parts  of  their  pro- 
building  and  mining  purposes,  upon  terms  not  only  beneficial  to 
tents  and  successors,  but  conducive  to  the  increase  of  the  funds  of 
Commissioners  are  trustees.  (2) 


FiNAVCIAL 
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Re-arrange* 
meiit  of  arch- 
deaconries, and 
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dowments for 
thet 


Stat  5&  6  Vict, 
c.  108. 
Authorising 
the  grant  of 
leases  for  a 
lengthened 
period. 


OF  THB  SEVERAL  DiOCESES,   AND  ARRANGEMENTS  FOR  THE    Limits  of  thx 

Suppression  and  Creation  op  Sees.  «vaaAL 

Dioceses,  akd 
Arrange- 

.   ,  .    •  ...  it   11  MEMTS  FOR  THE 

3  was  consistent  with  vested  interests,  which  are  carefully  pro-  sarrREssioK 

AND  Creation 
OF  Sees. 


sg  a  free  but  well  regulated 
B  sjstem  of  numagement,  that 
^present  what  at  the  same  date 
may  hare  been  made,  the  pro- 
roperty  in  proportionate  annual 


1  be  some  diminution  of  the 
slue,  in  I860,  of  the  estates 
brmed  the  subject  of  Mr.  Mor- 
idoo,  by  the  use  of  their  pro- 
ir  in  rents  of  lands  or  dividends 
in  the  meantime ;  and  if  these 
the  only  security  for  the  loan, 
ncccMary  to  compel  the  re-in- 
tfaoae  proceeds,  or  to  limit  their 
purposes  of  this  particular  bill, 
aaoe,  alto,  must  be  made  for 
>  claims  upon  property,  recog- 
e  Cathedral  Acts.  The  great 
1,  bowerer,  of  the  whole  pro- 
CommisBioners  to  the  amount 
amply  provides  for  both  these 

ral  czp«diciiey  of  the  arrange 
to  be  unquestionable.  By  the 
BM  of  two  kinds  of  property, 


viz.  the  stock  in  the  hands  of  the  Bounty 
Board  and  the  estates  in  the  hands  of  the 
Commissioners,  and  by  resorting  to  the  ca- 
pital in  money  as  present  income,  substitut- 
ing for  it  the  capital  in  land  which  will  pro- 
duce future  income,  the  great  object  of  meet- 
ing present  urgent  wants  a  answered,  the 
strict  pecuniary  result  to  the  church  being 
precisely  the  same ;  because,  to  whatever 
extent  her  annual  income  may  hereafter  be 
reduced,  she  will  have  profited,  to  the  same 
extent,  in  the  intermediate  use  of  money, 
to  meet  a  crying  exigency ;  and  so  far  as  the 
clergy  are  concerned,  whose  augmentations 
are  charged  by  the  Bounty  Board  upon  the 
borrowed  stock,  their  security  will  be  im- 
proving every  year,  as  it  gradually  becomes 
converted  from  stock  into  land. 
SGthJune,  1843. 
(1 )  Lists  of  such  districts  as  have  been 
actually  constituted,  and  of  those  determiiw 
ed  upon,  but  not  completed,  are  inserted  in 
the  Appendices  to  the  First  and  Second 
General  Reports  of  the  Ecclesiastical  Com- 
missioners. 
(S)  FSdf/NW^tit  : 
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tected  in  all  the  acts,  the  Commissioners  proceeded,  immediatdj  upon  their 
incorporation,  to  make  provision,  by  stat.  6  &  7  GuL  4s  e.  77.»  for  re- 
arranging the  limits  of  the  several  dioceses ;  for  the  union  of  the  sees  of 
Gloucester  and  Bristol ;  and,  thereupon,  for  the  immediate  foandatioB  of 
the  new  see  of  Ripon. 

Stat  6  &  7  Gul.  4.  c.  77-9  in  its  preamble,  recites  the  expediency  of 
making  the  following  episcopal  arrangements,  and  which  are  in  acconkoee 
with  the  suggestions  appended  to  the  third  report  of  the  Church  Inqurj 
Commissioners. 

1.  That  commissioners  be  appointed  by  parliament  for  the  pnrpoK  of 
preparing  and  laying  before  his  majesty  in  council  such  schemes  as  ikiD 
appear  to  them  to  be  best  adapted  for  carrying  into  effect  the  following 
recommendations,  and  that  his  majesty  in  council  be  empowered  to  nulu 
orders  ratifying  such  schemes,  and  having  the  full  force  of  law. 

2.  And  that  the  diocese  of  Canterbury  consist  of  the  county  of  Eeot 
(except  the  city  and  deanery  of  Rochester,  and  those  parishes  which  'A  h 
proposed  to  include  in  the  diocese  of  London),  and  of  the  pariihei  of 
Croydon  and  Addington,  and  the  district  of  Lambeth  palace  in  the  comtf 
of  Surrey. 

3.  And  that  the  diocese  of  London  consist  of  the  city  of  Londcm  wd 
the  county  of  Middlesex,  of  the  parishes  of  Barking,  East  Ham,  Wert  HiVi 
Little  Ilford,  Low  Lay  ton,  Walthamstow,  Wanstead,  Saint  Mary  Woodlbii 
and  Chingford,  in  the  county  of  Essex,  all  in  the  present  diocese  of  Londoi; 
of  the  parishes  of  Charlton,  Lee,  Lewbham,  Greenwich,  Woolwich,  Ehhui, 
Plumstead,  and  Saint  Nicholas,  Deptford,  in  the  county  of  Kent,  wd 
St  Paul,  Deptford,  in  the  counties  of  Kent  and  Surrey,  all  now  ia  tk 
diocese  of  Rochester ;  of  the  borough  of  Southwark,  and  the  parishes  of 
Battersea,  Bermondsey,  Camberwell,  Cbristchurch,  Clapham,  Lambeth,  Bo* 
therhithe,  Streatham,  Tooting  Graveney,  Wandsworth,  Merton,  Kew,  wd 
Richmond,  in  the  county  of  Surrey,  and  present  diocese  of  Winchester;  wd 
of  the  parishes  of  Saint  Mary,  Newington ;  Barnes,  Putney,  Mortlake^aiA 
Wimbledon,  in  the  county  of  Surrey,  and  in  the  peculiar  jurisdiction  cOSk 
archbishop  of  Canterbury,  together  with  all  extra-parochial  places  locdf 
situate  within  the  limits  of  the  parishes  above  enumerated,  except  te 
district  of  Lambeth  Palace. 

4.  And  that  the  diocese  of  Winchester  be  diminished  by  the  transfer  ^ 
the  parish  of  Addington  to  the  diocese  of  Canterbur}%  and  of  the  belbn* 
mentioned  parishes  to  the  diocese  of  London. 

5.  And  that  the  whole  of  the  parish  of  Bedminster  be  transfemd  horn 
the  diocese  of  Bath  and  Wells  to  the  diocese  of  Gloucester  and  BristoL 

6.  And  that  the  city  and  deanery  of  Bristol  be  united  to  the  diocese  of 
Gloucester,  and  that  the  southern  part  of  the  diocese  of  Bristol, 
of  the  county  of  Dorset,  be  transferred  to  the  diocese  of  Salisbury. 

7.  And  that  the  diocese  of  Ely  be  increased  by  the  counties  of  Hiih ! 
tingdon  and  Bedford^  now  in  the  diocese  of  Lincoln;  by  the  deanoiesof 
Lynn  and  Fincham  in  the  county  of  Norfolk  and  diocese  of  Nonridi; 
by  the  archdeaconry  of  Sudbury  in  the  county  of  Suffolk  and  diocoie  ^ 
Norwich,  with  the  es^ception  of  the  deaneries  of  Sudbury,  Stow»  and  Bm 
tismere ;  and  by  that  part  of  the  county  of  Cambridge  which  is  now  latl 
diocese  of  Norwich. 
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L  And  that  it  be  declared  that  the  Scilly  Islands  arcVithin  the  juris-  Limits  or 
tion  of  the  bishop  of  Exeter  and  of  the  archdeacon  of  CornwalL  Di^'^*  to. 

i  And  that  the  sees  of  Gloucester  and  Bristol  be  united,  and  that  the 


!  consist  of  the  present  diocese  of  Gloucester,  of  the  city  and  deanery  Scilly  Islands. 
Bristol,  of  the  deaneries  of  Cricklade  and  Malmesbury  in  the  county  of  ^  ®^ 
1%  and  now  in  the  diocese  of  Salisbury,  and  of  the  whole  of  the  parish   Bristol  united. 
Bedminster,  now  in  the  diocese  of  Bath  and  Wells. 

Ol  And  that  to  the  diocese  of  Hereford  be  added  the  deanery  of  Hereford. 
d^orth,  now  locally  situated  between    the   dioceses  of  Hereford  and 
hfield,  and  that  those  parts  of  the  counties  of  Worcester  and  Mont- 
Nry,  which  are  now  in  the  diocese  of  Hereford,  be  transferred  to  the 
xse  of  Worcester  and  Saint  Asaph,  and  Bangor  respectively. 
L  And  that  the  diocese  of  Lichfield  consist  of  the  counties  of  Stafford   Lichfield. 

Derby. 
&  And  that  the  diocese  of  Lincoln  consist  of  the  counties  of  Lincoln   Lincoln. 

Nottingham,  and  that  the  latter  county,  now  in  the  diocese  and  province 
forky  be  included  in  the  province  of  Canterbury. 

S.  And  that  the  diocese  of  Norwich  consist  of  the  counties  of  Norfolk   Norwich. 
Snffc^k,  except  those  parts  which  it  is  proposed  to  transfer  to  the  diocese 

ay. 

i.  And  that  the  diocese  of  Oxford  be  increased  by  the  county  of  Buck-  Oxford. 
kini»  now  in  the  diocese  of  Lincoln,  and  by  the  county  of  Berks,  now  in 
diocese  of  Salisbury. 

Si  And  that  the  diocese  of  Peterborough  be  increased  by  the  county  of  Peterborough. 
ccster,  now  in  the  diocese  of  Lincoln. 

16L  And  that  the  diocese  of  Rochester  consist  of  the  city  and  deanery  of  Rochester. 
in  the  county  of  Essex  (except  the  parishes  which  it  is  proposed 
!  in  the  diocese  of  London),  and  of  the  whole  county  of  Hertford. 
?•  And  that  to  the  diocese  of  Salisbury,  reduced  according  to  the  fore-  Salisbury. 
^  propositions,  be  added  the  county  of  Dorset,  now  in  the  diocose  of 
«oL 

L  And  that  the  diocese  of  Worcester  consist  of  the  whole  counties  of  Worcester. 
'tester  and  Warwick. 

K  And  that  the  sees  of  St.  Asaph  and  Bangor  be  united,  and  that  the  ^  ^*"P*"  «"*^ 
Bte  consist  of  the  whole  of  the  two  existing  dioceses  (except  that  part     ^"S"'* 
le  diocese  of  Saint  Asaph  which  is  in  the  county  of  Salop),  and  of 
'  parts  of  the  county  of  Montgomery  which  are  now  in  the  dioceses  of 
t  David's  and  Hereford. 

L  And  that  the  diocese  of  Llandaff  consist  of  the  whole  counties  of  LlandaflT. 
lorgan  and  Monmouth. 

.  And  that  the  diocese  of  Saint  David's  be  altered  by  the  transfer  of  ^t-  l^avid's. 
'   parts  of  the  counties  of  Montgomery,  Glamorgan,  and  Monmoutli, 
b  it  is  proposed  to  include  in  the  respective  dioceses  of  Saint  Asaph, 
Bangor,  and  Llandaff. 

•  And  that  the  diocese  of  York  consist  of  the*  county  of  York,  except  York. 
puts  thereof  a««  it  is  proposed  to  include  in  the  new  diocese  of  Ripon. 

^   And  the  diocese  of  Durham  be  increased  by  that  part  of  the  county  Durham. 
^iChamberland  called  Hexhamshire,  which  is  now  in  the  diocese  of 

•  And  that  the  diocese  of  Carlisle  consist  of  the  present  diocese  of  Carlisle. 

K  K 
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CarUsLet  of  those  parts  of  Cumberiaud  aud  VVe&tmorel&ud  wli 
the  diocese  of  Chester,  of  the  deanery  of  Fumes  and  Cartsnel  ia  d 
of  Lancaster,  of  the  parish  of  Aid  est  on,  now  in  the  diocese  of  Dq| 
of  the  Isle  of  ]VlanJ(l) 

25.  And  that  tht;  diocese  of  Chester  consist  of  the  count j  of  d 
so  much  of  the  county  of  Flint  as  is  now  in  that  diocese,  and  of  t^ 
the  county  of  Salop  as  is  do t  ia  the  diocese  of  Herefordi  and 
dioceae  be  included  in  the  province  of  York. 

26.  And  that  two  new  sees  be  erected  in  the  proyince  of  1 
Manchester  and  the  other  at  Kipon. 

27*  And  that  the  diocese  of  Manchester  consist  of  the  whole  \ 
Lancaster,  except  the  deanery  of  Furnes  and  CartmeL 

2B«  And  that  the  diocese  of  Ripon  consist  of  that  part  of  tiie,| 
York  which  is  now  in  the  diocese  of  Chester,  of  the  deanery  of  Ci 
of  sych  parts  of  the  deaneries  of  the  Ainsty  and  Poutefract  tn  d 
and  diocese  of  York,  as  lie  to  the  westward  of  the  following  dil 
videlicet,  the  liberty  of  the  Ainsty  and  the  wapentakes  of  ItaH 
Osgoldcross,  and  Staincross.  ^H 

29.  And  that  all  parishes  which  are  locally  situate  in  one  di4 
under  the  jurisdiction  of  the  bishop  of  another  diocese^  be  made  I 
the  jurisdiction  of  the  bishop  of  the  diocese  mi  thin  which  lliCf  i 
situate. 

30.  And  that  such  variations  be  wade  in  the  proposed  boamii^ 
different  dioceses,  as  may  appear  advisable,  after  more  preciM  N 
respecting  the  circumstances  of  particular  parishes  or  ditftrictk 

31.  And  that  the  bishops  of  the  two  newly-erected  sees  be  m$ 
corporate,  and  be  invested  with  all  the  same  rights  and  priTik|| 
DOW  possessed  by  the  other  bishops  of  England  and  Wales,  and  j 
be  made  subject  to  the  metropolitan  jurisdiction  of  the 
York. 

32.  And  that  the  collegiate  churches  of  Manchester  and 
the  cathedrals,  and  that  the  chapters  thereof  be  the  dia|itet  ' 
speetive  sees  of  Manchester  and  Riponi  and  be  invested  with  allf 
and  powers  of  other  cathtiiral  chapters ;  and  that  the  memlMai 
and  of  all  otlier  cathedml  churches  in  England  be  styled  deansM 

SS.  That  th(^  chapter  of  Carlisle  he  the  chapter  of  the  ttail| 
Carlisle  and  Man. (I)  | 

34.  That  the  bishops  of  the  see  of  St  Asaph  and  Bangor  b| 
alternately  by  the  dean  and  chapter  of  Saint  Asaph,  and  bf  J 
chapter  of  Bangor. 

SB*  That  the  bisho[is  of  the  see  of  Bristol  and  Gloae 
alternately  by  the  dean  and  chapter  of  Bristol,  and  by  tliej 
of  Gloucester. 

36.  That  power  be  given  to  determine  the  future 
such  acts  of  the  bishop  of  either  of  the  united  sees^  at 
firmation  by  a  dean  and  chapter. 

37.  And  that  upon  the  first  avoidance  of  either  of  the] 
Asaph  or  Bangor,  and  of  Gloucester  or  Bristol,  the  fadthopoff 

(l)Tbelilfigf  Msn  hss  been  ctcq^tcd  by  flat  1  At^Vkkc 
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propoied  to  be  united  become  ipso  facto  bUhop  of  the  two  sees,  and  Lmrra  ov 
eupon  become  seised  and  possessed  of  all  the  property,  advowsons^  and   Diocks^rc. 

DDage  belonging  to  the  see  so  avoided. 

^  And  that  the  jurisdiction  of  the  bishop's  court  in  each  diocese  be  co-   Bishop's  court. 
Dsive  with  the  limits  of  the  diocese  as  newly  arranged. 
X  And  that  such  arrangements  be  made  with  regard  to  the  apportion-   Fees. 
t  of  fees,  payable  to  the  officers  of  the  several  diocesan  courts  as  may 
leemed  just  and  equitable,  for  the  purpose  of  making  compensation  to 
e  officers  who  may  be  prejudiced  by  the  proposed  alterations. 
X  And  that  such  alterations  be  made  in  the  apportionment  or  exchange   Ecclesiastical 
cdesiastical  patronage  among  the  several  bishops  as  shall  be  consistent  patronage. 
I  the  relative  magnitude  and  importance  of  their  dioceses  when  newly 
nged»  and  as  shall  afford  an  adequate  quantity  of  patronage  to  the 
opt  of  the  new  sees. 

L  And  that,  in  order  to  provide  for  the  augmentation  of  the  incomes  of  Incomes  of 
imaUer  bishoprics,  such  fixed  annual  sums  be  paid  to  the  Commissioners,  bishopries. 
of  the  revenues  of  the  larger  sees  respectively,  as  shall,  upon  due 
dry  and  consideration,  be  determined  on,  so  as  to  leave,  as  an  annual 
ige  income  to  the  archbishop  of  Canterbury,  15,000/. ;  to  the  archbishop 
'ork  lQ,O0(tf.;  to  the  bishop  of  London  lO^OOO/.;  to  the  bishop  of  Durham 
UL;  to  the  bishop  of  Winchester  7000/. ;  to  the  bishop  of  Ely  5500/. 
he  bishop  of  Saint  Asaph  and  Bangor  5200/1 ;  and  to  the  bishops  of 
raeiter  and  Bath  and  Wells  respectively,  5000/. 

2i  And  that  out  of  the  fund  thus  accruing,  fixed  annual  payments  be  Fund, 
le  by  the  Commissioners  in  such  instances,  and  to  such  amount,  as  shall 
ii  like  manner  determined  on ;  so  that  the  annual  average  incomes  of 
other  bishops  respectively  be  not  less  than  4000/.,  nor  more  than 
UL 

1  And  that,  at  the  expiration  of  every  seven  years,  reckoning  from  the  Return  every 
day  of  January,  1837,  a  new  return  of  the  revenues  of  all  the  bbhop-  ^^^'^  y**^ 
be  made  to  the  Commissioners,  and  that  thereupon  the  scale  of  epis- 
1  payments  and  receipts  be  revised,  so  as  to  preserve,  as  nearly  as  may 
^  each  bishop  an  amount  of  income  equivalent  to  that  which  shall 
i  been  determined  in  the  first  instance  to  be  suitable  to  the  circum- 
Bea  of  his  bishopric,  and  that  such  revised  scale  take  effect  as  to  each 
"ttpectively  upon  the  then  next  avoidance  thereof. 

k  And  that  if,  in  determining  the  mode  of  regulating  the  episcopal   Incomes  may 
KMty  either  in  the  first  instance,  or  on  any  future  revision  of  them,  it  he  altered. 
be  deemed  expedient  to  make  the  alteration  required,  in  any  case,  by 
Subtraction  or  addition  of  any  real  estates,  such  real  estates  to  be  trans- 
il  accordingly. 

w  And  that  out  of  the  property  of  the  see  of  Durham,  provision  be  Poor  bene6Gca 
tirith  made  for  the  completion  of  those  augmentations  of  poor  benefices  '"  l^urham. 
h  the  late  bishop  (meaning  thereby  the  late  Right  Reverend  William 
Mildert)  had  agreed  to  grant,  but  which  he  left  uncompleted  at  the 
«r  his  death. 

te  And  that  the  Bishop  of  Durham  do  in  future  hold  the  castle  of  Castleof 
Nnn  b  trust  for  the  university  of  Durham,  and  that  all  expense  of  Durham, 
tuning  and  repairing  the  same  be  defrayed  by  the  university  of 
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47.  And  tliat  so  soon  as  the  rc^tative  values  of  the  serenl  leiii  vmkf  \m 
new  arrangements  shall  have  been  ascertained,  apportiofuiieiil  be  ndaaf 
the  sumH  to  be  thereafter  paid  by  the  respective  bishops  for  fot  Mn^  m 
us  to  leave  the  aggregate  amount  payable  from  all  the  sees  to  lltt  BoBttIf  «f 
Queen  Anne  the  same  as  at  present;  and  that  the  bishops  vbo  fUn 
the  present  vacancies  succeed  to  the  sees  of  Durham  and  Elj*  be  tefii^ 
from  the  exce&s  beyond  their  due  proportion^  payable  for  fint  fntei  ttd 
that  the  residue  of  the  sums  due  be  paid  by  the  Commiflsioocn  oQt  of  Urn 
surplus  funds  arising  from  tboi^e  Bees* 

4-8.  And  that  the  tenths  to  be  hereafter  payable  by  the  respecdyebbhsyi 
be  regulated  by  the  amount  of  the  first  fruits  payable  nnilsr  dlt  pit» 
ceding  propositions. 

49.  And  that  none  of  the  proposed  alterations  affectiiig  the  bovodbntf 
or  jurisdiction  of  any  diocese^  or  the  patronage  of  benefices  with  cnet  rf 
souls,  or  the  revenues  belonging  to  any  see,  the  bishop  of  wbieli  wasii 
possession  on  the  4th  day  of  March,  1836,  take  effect  until  the 
of  the  see  without  the  consent  of  such  bishop, 

/)0*  And  that  no  ecclesiastical  dignity,  office,  or  benefice,  be  ia 
granted  to  any  bishop  to  be  held  in  comraendam,  but  that  such  of  thr 
dowment^  of  certain  prebends  in  the  cathedrals  of  Lincoln*  Lichfield^ 
and  Saliijbury,  as  now  belong  to  the  bishops  of  the  respective 
tinue  annexed  to  the  respective  sees, 

51.  And   that  fit  residences  be  provided  for  the   bishops  of 
LlandafF,  Rochester,  Manchester,  arul  Ripon ;  and  that  for  the 
providing  the  bishop  of  any  diocese  with  a  more  suitable  and  coW' 
residence  than  that  which   now  belongs  to  hi<j  gee,  sanction   be  gi^va 
purchases  or  exchanges  of  houses  or  land?»  or  for  the  sale  of  liotft 
ing  to  the  respective  sees  ;  and   also,  where  it  may  be  necessary, 
borrowing  by  any  bishop  of  a  sum  not  exceeding  two  years*  tisooai 
see,  upon  such  terms  as  shall  appear  to  be  fit  and  proper;  audi 
governors  of  the  Bounty  of  Queen  Anne  be  empowered  to  lend  BlOtti 
mortgage  to  such  bishops. 

5'2.   Aud  that  so  much  of  the  sum  of  6000/.»  recovered  b]rllie  lair  ^^^ 
of  Bristol  for  damages  done  to   the  episcopal  residence  at  BciHoii  *^ 
its  accumulations,  as  may  remain  after  deducting  proper  expeoses* 
with  the  money  arising  from  the  sale  of  the  site  of  such  rendcaceyl^i 
be  applied  to  the  purchase  or  erection  of  a  residence  for  the  hiilwy  rf< 
see  of  Bristol  and  Gloucester* 

5$.  And   that  new  archdeaconries  of   Bristol,    MaidjUooe^   M< 
Westmoreland,  Manchester,  Lancaster,  and   Craven  be  ereatnL  md 
districts  be  assigned  to  them;  and  that  archidiaconal  power  be  giwifi 
dean  of  Rochester,  within  tliat  part  of  Kent  which  will  r&amm  ii^ 
cese  of  Rochester ;  and  that  the  limits  of  the  other  exbtio^ 
archdeaconries  be  newly  arranged,  so  that  every  parisb  and  e: 
place  be  within  a  rural  deanery,  and  every  deanerj-  withio  i 
and  that  no  archdeaconry  e^^tend  beyond  the  limits  of  one  dloeeM. 

54-.  And  that  all  the  archdeaconries  of  England  and  Wales  bs  is  ti*! 
of  the  bishops  of  the  respective  dioceses  in  which  tbey  are  niaite:  ^ 
all  archdeacons  have  and  exercise  full  and  equal  juriadietioa  •«**• 
respective  archdeaconnes. 
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S.  Territorial  Changes  of  Dioceses  up  to  June  10. 184?7. 


Coantlei,  ParU  of  Coontief ,  Ac. 


Abstracted. 


Added. 


United  with  the  diocese  of  Si.  Asaph 


WIftT 


Parish  of  Bedminster,  in 
Somerset.  (To  Glou- 
oester  and  Bristol) 

Dorset  (Part  to  Salis- 
bury and  part  to 
£xeter) 

Parish  of  Holwell,  in 
Somerset.      (To  Salis- 

^^ 
Remaining  part  of  diocese  united  with  diocese  of 

Gloucester 

Archdeaconry  of  Roches- 
ter; except  city  and 
deanery  of  Rochester, 
and  the  parishes  men- 
tioned below  as  trans- 
ferred to  London  (firom 
Rochester) ;  and  the 
parish  of  Addington. 
(From  Winchester) 
Lancashire,       excepting 

deanery  of  Fumes  and 

Cartmel.     (To  diocese 

of    Manchester    when 

founded) 
Part  of  archdeaconry  of 

Richmond.  (ToRipon) 


jft 


Parish  of  Craike. 
York) 


(To 


Parish  of  Thomecomb, 
in  Den>n.  (To  Salis- 
bury) 


Hexhampshire. 
York) 


(From 


Order 
gazetted. 


Jan.  25. 
1839. 


Aug.  18. 
1837. 


Oct  7. 
1836. 

Oct  7. 
1836. 

Oct  7. 

1836. 
Aug.Sa 

1845. 


United  with  diocese  of  Bristol 


Beds.  Hunts.  (From 
Lincoln) 

Archdeaconry  of  Sud- 
bury, after  severance  of 
deaneries  of  Hartismere 
and  Stow,  (From  Nor« 
wich) 

Parish  of  Stockland,  in 
Dorset  (From  Bris- 
tol) 


Jan.  25. 
1839. 


Oct  7. 

1836. 
Jan.  24. 

1837. 
Jan.  24. 

1837. 
May  30. 

1837. 
May  30. 

1837. 


Oct  7. 
1836. 

Oct.  7. 

1836. 


Period  of  Transfer. 


Already 


To  be  made,  and 
upon  what  Event. 


Sept  22. 
1845. 


Oct  14. 

1836. 

Oct  14. 

1836. 

Oct  8. 

1836. 
Jan.  I. 

1846. 


Oct  IS. 

1836. 
Jan.  24. 

1837. 
Jan.  24. 

1837. 
May  30. 

1837. 
May  30. 

1837. 


Oct  14. 
1836. 

Oct  8. 

1836. 


On  avoid- 
ance of  the 
sees  of  St 
Asaph  and 
Bangor;  or 
on  avoidance 
of  either 
with  con- 
sent of  the 
other 
bishop.  (1 ) 


On  union  of 
sees  of   St 

Asaph    and 
Bangor. 


%•  inl  report  of  the  new  Bishopric  Commissioners  recommends  that  the  bishoprics  of  St  Asaph 
Igor  iboold  continue  separate  sees,  and  a  bill  has  already  passed  the  House  of  Lords  ibr  confirmiiML 

KK  S 


^^         ECCLESIASTICS.  ^_^^^„^ 

W^  .   «P   TO  Jon"  lO'  ^®*^ ^ 


r  Wilts,  *^»-  ^^ 
Part  af  ^^'^vUdc  a»d  \ 
erics  of  i'f^*=''    .p^om 

Oxford)  ^^^:^i   (F^-^'* 


1837. 

Aug-  l^ 

1837- 


I  i  «  .tc  of   dcnivcry  o^  If' 


I  * 

'tefed        t° 
Uchficld 


Coventry^     i*" 
ceswO 


ILi^A*"*^'*^  ' 


i  Bed.  «"!««"''•    ^"^"^ 

tcrboTough) 
I     Chester) 


Urtw.    (FromVotk) 


I  Lo»w?* 


•^        ,l«d  in  "«•   '''^' 


1«137.       , 

Aug.  ^8- 
1837. 
Sept,  5. 

1837- 
June  8^ 

18<I1> 

Aug-**- 
1845. 

1044. 


sa 


lon-ju*"  "l  Jirtrict  of  I  4,,-    SO 

'"«*i';'rt^re.t.dw«»-\ 


»w 
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Territorial  Chakgbs  of  Dioceses  up  to  June  10.  lS4t7  ^^eonHnued. 


Nmim. 

Countiet,  Putt  of  Ck>iintiM,  Ac 

Order 

Period  of  Transfer. 

AUtracted. 

Added. 

gasetted. 

Alresdy 
nude. 

To  be  made,  and 
upon  what  BTsnt. 

mnr    - 

•                   •                   a                    a 

Borough   of   Southwark, 

Aug.  20. 

OnnextftToid- 

and  parishes  of  Christ- 

1845. 

ance  of  the 

church         Southwark, 
Battersea,  Bermondsey, 
Camberwell,  Claphaxn, 
Lambeth,  Rotherhithe, 
Streatham,       Tooting, 
Grareney,  Wandsworth, 

see  of  Win- 
Chester. 

- 

and  Merton.      (From 

Composed  of    Lancashire,  excepting    deanery  of 

Jan.  25. 

. 

Founded    on 

cviee) 

Fumes  and  CartmeL    (F^rom  Chester) 

1839. 

union        of 

sees    of  St 

Amph    and 

MICU      - 

Archdeaconry    of    Sud- 

.           .             .             • 

May  30. 

May  SO. 

Bangor.  (1) 

bury,  after  severance  of 

1837. 

1837. 

deaneries  of  Hartismere 

andStowe.    (To  Ely) 

ou> 

.... 

Berks  and  insulated  parts 

Oct.  7. 

Oct.  10. 

of  WUts.     (From   Sa- 
lisbury) 
Parish   of    Widford,   in 

1836. 

1836. 

Aug.  18. 

'Aug.  18. 

1837. 

1837. 

Gk>ucester  and  Bristol) 

Bucks.   (From  Lineohi) 

Aug.  18. 
1837. 

Nov.  12. 
1845. 

Pkrt  of  parish  of  Chilton 

Part  of  parish  of  Hunger- 

Sept.  29. 

Sept  29. 

Folliat.  (To  Salisbury) 

ford.  (From  Salisbury) 

1846. 

1846. 

UBO- 

.          -           -           - 

Leicester.     (From   Lin- 

Sept. 5. 

May  1. 

UQU 

coln) 

1837. 

1839. 

m 

Composed  of 

ewSce) 

Pkuts    of   deaneries  of  the  Ainsty  and  Pon- 

Oct.  7. 

Oct  13. 

tefnujt   (From  York) 

183«. 

1836. 

Part  of  archdeaconry  of    Richmond.      (From 

Oct  7. 

Oct  13. 

Chester) 

1836. 

18.S6. 

Parish  of  Aldborough.     (From  York) 

Oct.  7. 
1836. 

Oct  IS. 
1836. 

Deanery  of  Craven.  (  From 

Jan.  24. 

Jan.  24. 

York) 

1837. 

1837. 

Parishes     of      Crofton,  |  Parishes  of  Darton,  High 

Feb.  16. 

Fd).16. 

Warmfield,  Normanton,       Hoyland,        Silkstone, 

1838. 

1838. 

Featherstone,  and  Ab- 

Pennistone,   and   Kirk 

berford,  in    Yorkshire. 

Hammerton,  in  York- 

(To York) 

shire.     (From  York) 

lEvrat  - 

Archdeaconry  of  Roches- 

Whole of  Essex,  except 

Aug.  20. 

Jan.  1. 

ter,    except     city    and 

certain  parishes.  (From 

1845. 

1846. 

deanery  of    Rochester. 

London) 

(Partly  to  Canterbury 

Whole  of  Herts.  (Partly 

and  partly  to  London) 

from  London  and  part- 
ly from  Lincoln) 

•Ara   • 

United  with  diocese  of  Bangor 

Jan.  25. 

- 

On  aToidanoe 

1839. 

of  the  sees 

of  St  Asaph 
and  Bangor; 
or  on  ayoid- 
ance          of 
either    with 
consent     of 
the      other 

bishop.  (2) 

(1)  Fide  ante,  sou  in  net. 


«l^4 


(2)  Ilnd. 


I     501 

ECCLESIASTICAL  COlonSSION. 

^W 
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CouDtlM.  Piiti  of  Coitiitlat,  ftc. 

.2SS*. 

ftelo<«fTte*r/ 

Dloceie. 

Afaitnetpd. 

AdM. 

^IS2C' 

t>it«8g 

St.  DkVitiA 

Port  of  Monmouthshire 

Feb*  C. 

F«b.«L 

vh,  part  of  deanery  of 

1844. 

1844. 

Brecon.   (ToLlandaff) 

^H 

Parts  of  purlshe*  ofJ^Ian- 

-           «           «           - 

Sept.  K 

Srpui. 

gattock  and  Llnnguni- 

184^. 

l»4«. 

der    comprisvcd  in  new 

fli  strict     of     BeauforL 

(Tt>  LlandufT) 

Part  of  parish  of  Cailox- 
,     ton -juxta- Neath    com- 
prised in  new   district 
of    Clydach.       (From 
LlftwJaif) 

April  S. 
1847. 

ApnlS: 

1847. 

SAUUirBY    - 

BctL*!  and  insulated  part* 

Oct  7. 

Occia 

of    Wilts.      (To    Ox. 

1836. 

18S6. 

fofd) 

Dorset    (except     parith 

of   Stockland  insubited 

in     Devon.)       (From 

Bristol) 

Parish  of  Holwell,  in  So- 

Oct. 7. 

1836. 

Oe«.  14. 
1896. 

Get.  7. 

OecIC 

merset,      (Froin  Bris- 

1836. 

18^. 

tol) 

Parish   of  Thomccotnb, 

Oct,  7. 

Get.  14. 

^H 

in      Devon.        (From 

1836. 

1836. 

^H 

Exeter) 

Part  of  Wiltf..  viz,  dean- 
erii"*  of  Crlcklade   and 
Malmcsbury.            ( To 

.... 

Aug.  18. 

t837. 

Aug.  la. 

1837. 

^^H  . 

Gloycester  and  Bristol) 

^^H 

^^^■7 

Part  of  p&n^h   of  Hun- 

Part  of  pirbh  of  Chilton 

Sept,  29. 

Sept.  S9w 

IjvrfoTd.     (To  Oxford) 

Folli«tt.(  From  Oxford) 

1846. 

IM€,     ' 

"WlVCHMSTEJU 

Parishof  AddingtiinK  (To 
Canterbury) 

- 

Ai^dOL 
1845. 

Jan.  U 
1840. 

Borough    of  SoutKwark 

Auicsa 

• 

On 

and   parishcjs  of  CJirirt 

1845. 

mmM 

Church        Southwark, 

t«^        ' 

^^m  1 

Battbrsca,  Bcrinondsey, 

Lambeth,  Rotherhithe* 
Streatliam,       Tooting. 
GraTrnt-y,  Wandsworth, 
And   Merton.  (  To  Lon- 
don) 

- 

1 

B 

Part    of    Warwickshiie, 
til.      archdejicutiry    of 
Coventry,  (  From  Ucb- 
ficld) 

1837. 

Jni.94. 
J«37. 

1 

P&risli    of    Iccotobf    in 

Aug.  18. 

Aug.  tIL 

■ 

WorceBterabi  re.       (  To 

in           Gloucestershire, 

I83T. 

18^. 

Glouecfter  and  Bti^tul ) 

(  From    Gloucester  and 

Brisrol) 

1 

York 

NoitJj.     (To  Lincoln) 

Sept.  5w 

Umfl. 

■ 

1837. 

imB. 

Parts  ofdcanortes  of  the 

«          -          .          - 

Oct  7. 

0«c  13* 

i^^^H 

Ainsty  ond  Pontcfract 
(To  Hipon) 

1836. 

18M. 

^ 

Parish    of    Aldborough* 

•          •          .          . 

Oct.  7. 

€M.ia. 

(To  Ripon) 

1856. 

I83C 

^1 

tiexhatopshire.  (ToDur- 

•          •          *          « 

JokdC 

Jan.  94. 

^1 

hun) 

1887. 

1837, 

1 

ECCLESIASTICAL  COMMISSION. 


605 


TxBKiTosiAi.  Chamobs  Or  Dioceses  up  to  Jvmb  10. 1847— eoii^thvnf. 


CoontiM,  Parts  of  CounUef.  &c. 

Period  of  Transfer. 

iMM. 

Order 
gasetted. 

Already 
made. 

To  bemads  and 
upon  what  Event 

Abttracteif 

Added. 

X. 

Deanery  of  Cnyen.  (To 

«          •          •          • 

Jan.  24. 

Jan.  24. 

1837. 

1837. 

Parish  of  Craike.  (From 

Jan.  24. 

Jan.  24. 

'■ 

Durham) 

1837. 

1837. 

Parishes  of  Darton,  High 

Parishes      of     Crofton, 

Feb.  16. 

Feb.  16. 

Hoyland,       Silkstone, 

WarmBeld  Normanton, 

1838. 

1838. 

Pennistone,    and  Kirk 

Featherstone,  and  Ab- 

Hammerton,  in  York- 

berford, in  Yorkshire. 

shire.     (To  Ripon) 

(From  Ripon) 

k  Terbitorial  Arrangements  of  Archdeaconries  up  to  June  10. 1847« 


ceaeaod 

Deaneries,  Parishes,  Ac. 

Order 
gasetted. 

Period  of  Transfer.            | 

..^ 

Added. 

Already 
made. 

To  be  made,  and 
upon  what  Event. 

■for     . 
■ioocth 

■      and 

WsLLs: 

Ah 

■Icfliury 

Deanery  of  Uyon,    (To 
Merioneth) 

Parish    of    Bedminstcr. 
(To  new  archdeaconry 
of  Bristol) 

Deaneries    of     Sitting, 
bourne,    Charing,  and 
Sutton.    (Tonewarch- 
deaconry  of  Maidstone) 

Deanery  of  Llyn  (from 
Bangor),  and  deaneries 
of  DyflfrynQwyddand 
Arwstley 

Archdeaconry  of  Ro- 
chester, except  city  and 
deanery  and  parishes  of 
Charlton,  Lee,  Lewis- 
ham,  Greenwich,  Wool- 
wich, Eltham,  Plum- 
stead,  and  St.  Nicholas 
and  St.  Paul  Deptford 
(from  archdeaconry  and 
diocese  of  Rochester) ; 
ond  Addington  (from 
Surrey,  diocese  of  Win- 
chester) ;  and  Croydon, 
a  peculiar  of  the  Arch- 
bishop of  Canterbury 

Parishes  of  Eynsford, 
Famingham,  Otford, 
Shoreham,  and  Stan- 
stcd  ;  peculiar!  of  the 
Archbishop  of  Canter- 
bury 

Julyl. 

1845. 
Julyl. 

1845. 

Aug.  18. 
1837. 

June  4. 
1841. 

Aug.  20. 
1845. 

Dec.  30. 
1845. 

July  1. 

1845. 
July  1. 

1845. , 

Sept.,  22. 
1845. 

June  4. 
1841. 

Jan.  1. 
1846. 

Jan.  U 

1846. 
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Dioc««e  and 

Beim«1e*»  Pariftbet,  Ac, 

Ordor 

T^tltA^tmM 

ArchdfAcoury. 

Abitricced. 

AddAd. 

fis«tM. 

^SS? 

£»l 

■ 

CBUTCfc  : 

i 

1 

Chester     - 

Deaneries  of  Blackburn, 
Jlaiiche&ter,      Leilmtd^ 
and  Warrington,      (To 
new    archdeaconry     of 
Manchester) 

Sept.  29. 

1843, 

SepttH 

1843. 

^ 

Richmond 

Deaneries  of  Richmond^ 
Catterick,      and      Bo- 

-     *    - 

Oct  7. 

1836. 

Oct.UL 
1836* 

J 

t 

roughbridgc,  and   part 

,^m 

of  deanery  of    Kirkhy 

'^M 

Lonsdale,       ( To     new 

^ 

archdeaconry  of  Rich- 

roond,  ill  Ripon) 

1 

DiritHAM : 

1 

Durham    - 

Pariiih  of   Craike.     (To 
Cleveland) 

- 

Jan.  S4 

1837, 

1S17. 

1 

North  uni- 

_          _           .           _ 

HcihainpshJre  (peculimr 

Jan.  94. 

Jan.  94L 

1 

berknd 

Northern  part  of  the  arcli- 
deaeonry    and     county, 
(To  new  archdeaconry 
j     of  Lindisferne) 

juriadictioo) 

^1837. 
Sept  2. 
184S. 

1*137. 

Sept& 

1S4S: 

Ely: 

^^^H 

Ely  . 

Deanery  of  Campft.    (To 

-           *           .           . 

lilaySa 

MayaOw 

^i^^H 

Sudbury) 

1897. 

isar.    f^^M 

HucitiJigdon 

. 

Certain       parishes       in 

April  S3. 

AprU&^H 

Hunts   under  the   pe- 

1839. 

18J9.      J^^M 

culiar    jurisdiction    of 

^^^H 

Bishop  of  Lincoln 

l^^^l 

Firt  of  County  of  Herta, 

-           -           .           _ 

Auf.  sa 

Jaa.1.     f^M 

(To  St.  Albui's  dioocK 

1845. 

184«.      I^H 

of  Hoehe*ter) 

Sudbury   - 

Deaneries  of  Hartismcre 

Deanenr       of      CampSw 

MaYSa 

Ifcym 

^m 

and  Stow.  (To  Suffolk) 

(From  Ely) 

1837. 

ll»7. 

^1 

EtCTER  : 

■ 

Exeter       - 

Parish   of  Thornecomb. 

Parish     of     Stockland* 

Get  7, 

Oct.  14. 

M 

(To  r>nrset) 

(From  Dorset) 

1836. 

isje. 

1 

Gt/OUOKSTKR 

L-» 

and  Bkis- 

tH 

TOhl 

Gloucester 

Deanories      of     Bristol, 

Deanery  of  the  Forest. 

Oct  7. 

OH.iL    f^« 

Cirencester,      Fairford^ 

(From  Hereford) 

1836. 

18361                1 

and   Hmwkedmry.  (To 

i^M 

new  vchdeaoonry     of 

l^m 

Bristol) 

I^H 

Parish    of    Sbenmgtoo. 

Ptoish  of  Iccomb.  (  Ftom 

Aug.  18. 

Am-  tt.  I^H 

(To  Worcester) 

Worcester) 

1837. 

1837. 

'^m 

Pariah  of  Widford,     (To 

* 

Aug.  18, 

A«s.Ift. 

^m 

Oiford) 

1837. 

1837, 

1 

Mb^kfokd  : 

1 

Deanery  of  the   Forest. 

(To  Gloucester) 
Part  of  deanery   of  Ir- 

chiniidd.       (To      new 

arcltdeaconry  of  Mon- 

tnoath) 

- 

Oct  7. 

1836. 
Feb.6- 

1814 

Oieca 

1836. 
Fcl»  C 

184C 

J 

Salop 

Deanery  of  Bridgnorth ; 
a    peculiar     heretx)fore 

Lichfield     and     Here-  , 

Dee.'25. 

1846* 

184C. 

1 

1 

k 

ford 

J 
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EiTORiAL  Arrangements  of  Archdeaconries  up  to  June  10. 1847 — continued. 


Deuieriet,  Parithes,  Ac. 


AbilrMted.: 


Added. 


Order 
gasettad. 


Period  of  Tnnifer. 


Alxeedy 


Tobe 
upoD  what 


ooLv: 
iCtiiighain 


Parishes  of  Barking, 
Great  Ilford,  East  Ham, 
West  Ham,  Little  IV- 
ford,  Low  Lay  ton,  Wal- 
thamstow,  Wanstead, 
Woodford,  and  Ching- 
ford  (to  London) ;  re- 
mainder of  archdea- 
eonry  transferred  to 
diocese  of  Rochester 


ddlcsez 


So  much  of  archdea- 
conry of  Middlesex  as 
situate  in  counties  of 
£s8ex  and  Hertford. 
(To  Colchester,  £ssex, 
and  St.  Alban's,  diocese 
of  Rochester) 


wicu : 
Folk 


Such  parts  of  the  parishes 
of  Llangattock  and 
Llangunider,  comprised 
in  new  district  of  Beau- 
fort. (From  Brecon, 
diocese  of  St  David's) 

Deanery  of  Southwell  and 
parishes  of  Kinolton, 
South  Muskham,  Apes* 
thorpe.  Bole,  East 
Dra3rton  with  Askham, 
Laneham,  Misterton, 
West  Stockwith,  and 
North  Wheatley 


Parishes  of  Barking, 
Great  Ilford,  East  Ham, 
WestHam,Little  Ilford, 
Low  Layton,  Waltham- 
stow,  Wanstead,  Wood- 
ford, and  Ching^ord. 
(From  Essex) 

Parishes  of  Charlton, 
Lee,  Lewisham,  Green- 
wich, Woolwich,  £1- 
tham,  Plumstead,  and 
St.  Nicholas  and  St. 
Paul  Deptford.  (From 
archdeaconry  and  dio- 
cese of  Rochester) 

St  Mary  Newington, 
Barnes,  Putney,  Mort- 
lakc,  and  Wimbledon ; 
peculiars  of  Arch- 
bishop of  Canterbury. 

Borough  of  Southwark, 
and  parishes  of  Christ- 
church,  Southwark, 
Battersea,  Bermondsey, 
Camberwell,  Clapham, 
Lambeth,  Rotherhithe^ 
Streatham,  Tooting, 
GraTeney,  Wandsworth, 
and  Merton.  ( From 
Surrey,  diocese  of  Win- 
chester) 

Deaneries  of  Hartismere 
and  Stowe.  (From 
Sudbury) 


Sept  I. 
1846. 


June  8. 
1841. 


Sept  1. 
1846. 


June  8. 
1841. 


Aug.  20. 
1845. 


Jan.  1. 
1846. 


Aug.  20. 
1845. 


Aug.  20. 
1845. 


Aug.  20. 
1845. 


Aug.  20. 
1845. 


May  30. 
1837. 


Jan.   1. 
1846. 


Jan.  1. 
1846. 


Jan.  1. 
1846. 


On  next  avoid- 
ance of  the 
see  of  Win- 
chester. 


May  30. 
1837. 
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Terrjtoetal  Arrangements  of  Arcmdeaconries  up  to  Juhe  l(k  IMT— «mh 

Dcaneric*,  Pamhet,  he 

Order       1 
laatltid. 

r^a^^Jm^^ 

ArchdflAnmrj. 

Abttrvctfd. 

Addad. 

*i=£  b^a 

OxroAD ; 

m 

Uiford      . 

«                        a                        •                   • 

Pariib      of      Widford. 
(From  GlouccKtei) 

Aug.  18. 

1837. 

Ai«.|8. 

18S7. 

1 

Berks       - 

Part  of  parish  of  Chil- 

Part   of  the   parish    of 

Sept.  29, 

Sept.  f». 

H 

too       Fotliatt.        (To 

i84e. 

I84€. 

fl 

Wilts,  dipccae  of  Salis- 

Wilts, diocese  of  Salis- 

H 

^^m 

I 

bury) 

bury) 

fl 

^^H  Buckingham 

«          «          *          « 

Part     of      county      of 

Aug-ia 

JaA.  1- 

H 

^Ml 

Bucks.         ( From    Su 

1845. 

184^, 

^^^^H 

Al  ban's,  diocese  of  Ro- 

^^^^ 

chester) 

^^H 

Rochester  ; 

^^^H 

Bodi  ester  (1) 

Archdeaconry    of    Ro- 
cheften  except  the  city 
and  deanery.  (  Purily  to 
Matdstoue^   diocese    of 
Canterbury,  and  partly 
to  Middlesex,  diocese  of 
London) 

Parlfihe*  of  ClilTis*  Da- 
icnth,   Gillingham.  the 
Grange,  othcrwiM.'  the 
Grench,  Graine,  llidd^ 
Lidsing,  Meophani,and 
North  fleet ;      peculiars 
of  the   Archbishop    of 
Canterbury 

Aug.  m 

1845. 

Dee.  30. 
1845. 

Jan.  I. 
1846. 

Jaik  U 
1816. 

3 

Cdcbest«r 

.... 

Deimery  of  Hedingham. 
(  From  Middlesex,  dio- 
cese of  Ixindon  ) 

Aug.  fla 

1845. 

Jam  1. 

1845. 

1 

Eiiex       - 

. 

Deaneries  of  llnrlowand 

Aug.  2a 

Jaa.  1. 

■ 

WL\ 

Dunmow.           (From 

1845. 

184€L 

1 

■■ 

Middlesex*   diocese  of 

H 

I^ndon  ) 

1 

St.  Alban's 

Part  of  county  of  Buckt. 

County  of  Herts,  (From 

Aug.  SO, 

Jul  1. 

1 

(To  JJiickiiJghamt  dio- 

Middlcsics,   diocese  of 

1845. 

1840. 

1  ^^^B 

cese  of  Oxford) 

London,  and  from  Htm- 
1    iingdon.  diocese  of  Ely) 

^1 

St.  AiAFH : 

^^^B 

St.  Asaph 

Dcanerietof  Penylln  and 
Kdelmioni    Pool    and 
Caereinion.    Ciiedewetk 
and        CeiJeiliog     and 
Mowddy.       (To    new 
archdeaconry  of  Mont- 
gomery) 

FeKe. 

1844. 

Fel».«. 
IS44b 

J 

St.  DATitk's: 

I^^^H 

Urecon 

Part  of  second  part  of 

.... 

Feb.  6. 

Frh.S.     ^H 

deanery  of  Brecon.  (To 

1844. 

1»H.      I^^l 

new    archdeaconry     of 

■^m 

1     Monmouth) 

■ 

Such  port*  of  the  pa- 

-          .           •          . 

Sept*  1. 

>tpt.l. 

■ 

rishes   of   Llanf^attock 

1846. 

ifl4S. 

■ 

and  Llangtinidert  com- 

■ 

prised  in  new  district 

■ 

of  Beau  fart.  (To  Mon- 

■ 

imnitb,  diocese  of  Llan- 

» 

m 

1                      1 

daflT) 

J 

^^V(])  TYiUard 

^deacon ry  will  be  &ypprc$6cd  on  the  next  avoidance. 

uid  arctudia 

MwdjaUi^^l 

^r    filjr  And  deancrj  of  Eochcsief  wiil  btitcafttr  be  exercised  by  the  Dcaa  of  Rocbcsta 

^1 

^ \* 

^ifl 
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[TORiAL  Arrangements  of  Archdeaconries  up  to  June  10.  1847  —  cofiiinued. 


• 

wand 

Demneries,  ParUhef,  Ac 

Order 
gaxettcd. 

Period  of  Tranifer. 

AlMtncted. 

Added. 

AlrcMly 

To  be  made,  and 
upon  what  Ereat 

■car: 

, 

■et 

Parish  of  Stockland.  (To 

Parish  of  Tliomecomb. 

Oct  7. 

Oct.  14. 

Exeter) 

(  From  Exeter) 

1836. 

1836. 

Ahitj  - 

Desnery  of  Pottern.  (To 

.... 

Aug.  18. 

Aug.  18. 

WilU) 

1837. 

1837. 

:s- 

Deaneries  of   Cricklade 

Deanery     of     Pottern. 

Aug.  18. 

Aug.  18. 

and  Malmesbury.   (To 

(From  Salisbury) 

1837. 

1837. 

new    archdeaconry    of 

Bristol) 

Part  of  parish  of  Hun- 

Part  of  parish  of  Chil- 

Sept 29. 

Sept  29. 

fferford.      (To    Berks, 
dioGeK  of  Oxford) 

ton    Folliatt      (From 

1846. 

1846. 

Berks,  diocese  of  Ox- 
ford) 

nsTXK: 

^       - 

Borough  of  Southwark 

•   '       .. 

Aug.  20. 

. 

OnnextaToid^ 

and  parishes  of  Christ- 

1845. 

ance  of  the 

church,       Southwark, 

see  of  Win- 

Battersea,    Bermond- 

chester. 

scj,  Camberwell,  Clap- 

ham,    Lambeth,     Uo- 

therbithe,     Streatham, 

Tooting,        GraTeney, 

Wandsworth,  and  Mor- 

ton.    (To   Middlesex, 

diocese  of  London) 

Parish    of    Addington. 

.          .          .          - 

Aug.  2a 

Jan.  1. 

(To  Maidstone,  diocese 

1845. 

1846. 

of  Canterbury) 

ecster 

Pkrish  of  Iccombe.    (To 

Parish    of    Shenington. 

Aug.  18. 

Aug.  18. 

Gloucester) 

(From  Gloucester) 

1837. 

1837. 

eUnd 

-        '  •          • 

Parish  of  Craike.  (From 

Jan.  24. 

Jan.  24. 

Durham) 

1837. 

1837. 

Hexhampshire.         (To 

.... 

Jan.  24. 

Jan.  24. 

Northumberland) 

1837. 

1837. 

^  .       . 

Deaneries  of  Pontefiract 

.... 

Oct  7. 

Oct  13. 

and  CraTcn.     (To  new 

1836. 

1836. 

archdeaconry   of    Cra- 

Tcn) 

Parish    of  Aldborough. 

.... 

Oct  13. 

Oct  7. 

(To       Richmond,      in 
Ripon) 
Parte     of     parishes     of 

1836. 

1836. 

Parte     of    parishes     of 

Feb.  16. 

Feb.  16. 

Darton,     Iligh     Hoy- 

Crofton,       Warmfield, 

1838. 

1838. 

land,      Silkstone,     and 

Normanton,      Feather- 

PennLstone.     (To  new 

stone,   and    Abberford. 

archdeaconry    of   Cra- 
Ten) 
Part  of  parish  of  Kirk 

(From  Craven) 

.          •          •           • 

Feb.  16. 

Feb.  16. 

Hammerton.  (To  Rich- 

1838. 

183a 

mond,  in  Ripon) 

^.Id  addition  to  the  foregoing  newly-made  alterations,  the  following  change,  which  was  prospective  ooly 
amm  of  the  First  Report  (see  Appendix,  p.  69.,  table,  No.  21.)  has  since  come  into  operation :  Tii.— . 
jmrnBuw  of  the  parish  of  Bedminster  from  the  archdeaconry  of  Bath  to  that  of  Bristol.     By  the  Tacaney 
■•  of  Bath  and  Wells,  22d  September,  1845. 
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1 

7.   Endowments  op  Archdeacon aibs  up  to  Jumb  ICK  ld47.        1 

Dtocete  and  ArcbdMconry. 

Endowmeiil* 

Or«tor  foniaii.  j   * 

Bangor: 

H 

Bangor  -         -         - 

I90r.  per  annum,  out  of  Common  Fimd,  until 
canonry  in  ISang^r  Cathedral  annexed 

FdK  e,  1«H 

H 

Merioneth 

I90l.  per  anniim,  out  of  Common  Fund,  until 
canon ry  in  Bangor  Cathedral  annexed 

July  5.  IM4. 

^^^B 

Caktchburt  : 

^^H 

Maidstone 

Canonry  in  Canterbury  Cathedrml 

June  4w  1841. 

^^H 

1  CHsarrx& : 

^^H 

Chester  - 

loot  per  annum,  out  of  Common  Fund 

MftffaiSH. 

^^H 

Manchester     - 

tool  per  annum,  out  of  Common  Fund 

May  98. 1S44. 

^^^B 

DlJftHAX  : 

■ 

Lindi&Ekrne     • 

Annexation  of  vicarage   of   Eglinghnm  uf*on 
nvxt  vacancy  ;  and  until  such  Tacancy,  1»0^ 
per  annum,  out  of  Cbramon  Fund  (1 ) 

SepCSLtte 

^^H 

Nortlvumbcrland      - 

Canon ry  hi  Durham  Cathc?dnd 

SepUS-IMl 

^^^m 

Ely: 

^^K 

Betlford 

150/*  per  annum,  oyt  of  Commou  Fund 

May  «S.  WU 

^^^f 

Sudbury 

I40i  per  annum,  out  of  Common  Fund 

Jon.  S.  IMA. 

H 

Huntiogdon    - 

SSL  per  annum,  out  of  Common  Fund,  during , 
the  incumbency  of  the  present  arcbdeaeca 

I>ee.  S9.1BM; 

^^H 

EXETEJI: 

^H 

Cornwall 

One  third  of  proceeds  of  canonry  in  Exeter 

Cathedral 
Two  third!  of  prooeedt  of  canoory  m  Exeter 

Cathedral 

Aii0.S3.lBll 

H 

Exeter   .         .         - 

Aug.£llifli 

^B 

GvovctvrKtk  and  Baia- 

^H 

1            TOL : 

Bristol   -         -         - 

ISO/,  per  annum,  out  of  Common  Fund 

Mar.  3L  im. 

^^^1 

HcftEronD ; 

^^B 

Salop       - 

150L  per  annum,  out  of  Common  Fund 

Junel«.  IftH 

^^^1 

LlcirriKUi ; 

^^^1 

Derby     .        .         - 

150L  per  annum,  out  of  Common  Fund 

Jut;  5.  IftH 

^^H 

SWop      - 

1  JO/,  per  annum,  out  of  Common  Fund 

J«n.2.1»ttL 

^^H 

LlKCOt«Tf  * 

H 

Nottingham     * 

I60i.  per  annum*  out  of  Common  Fund,  until 
rectory  of  Southwell  annexed 

Jan.  3.  i8«S 

^^H 

Lincoln 

A  canon  ry  in  Lincoln  Cathedral,  with  a  ctno^ 

JtfulT.  IftU 

^^H 

puled  income  of  500/.  at  ftrst,  increaaing  to 

Sept  da  INi 

^^^1 

1000^,  per  annum 

^^^H 

Llamdaff: 

^B 

Uandnir 

170?*  per  annum,  out  of  Common  Fund,  until 
eanonry  in  LI  and  all  Cathedral  annexed 

F«b.&lt44. 

^1 

Monmouth 

1601.  per  annum,  out  of  Common  Fund,  until 
canon  ry  in  UandafiT  Cathedral  annexed  | 

FdkCIM. 

^^H 

LoiiOOM  t 

^1 

London  •         -         - 

Paul's  Cathedral  annexed 

Jml  ^  IHh 

^^^1 

ISO/.  (2)  per  annum,  out  of  Common  Fnnd«  , 

June  IC  IMl 

^^H 

until  annexation  of  taid  cantmry 

H 

Middlesex       - 

One    third    of  proceeds    of    canon  ry   in     St. 
Paul's  annexed  to  archdeaconry  of  tendon 

Jan.  191  Ml* 

^^H 

St.  Alban*s      - 

ISO/,  per  annum,  out  uf  Commou  Fujid 

JuM  14,  tlO. 

^^^L 

Koiiwicit : 

^^^f 

Norwich 

100/.  per  annum,  out  of  Common  Fund 

ApcHfaiHl 
Mar,  St.  I»i|. 

^L 

Suffolk 

100/.  per  annum,  out  of  Common  Fund 

^^^ 

(1)  The  ■Jinua]  pftyme 

nt  ceased  on  the  5ih  April,  184!),  when  the  annvsaiiflB  vmmmL     1 

L 

(2)  The  annual  pajmi 

,nt  ceased  on  the  2d  Sept.  lS43»when  the  oniirsatM  ottMHi       1 
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Endowments  of  Archdeaconries— <»n/tnuedl 


DIoeeM  ■ad  Archdeaconry. 

Order  gasettad. 

Ozrofto: 

Oifefd  . 

Canonry  in  Christ  Church,  Oxford,  charged 
with  payment  of  3002. 

Mar.  2a  1846. 

BudLiogfaAin  - 

SOOL  charged  on  the  last  mentioned  canonry 

Mar.  2a  1846. 

PRSKaOBOVQH  : 

RifON: 
Cnven  -        .        - 

Canonry  in  Peterborough  Cathedral 

Jan.  29.  1841. 

1802.  per  annum,  out  of  Common  Fund 

Aug.  17. 1841. 

fUehmond 

130^.  per  annum,  out  of  Common  Fkmd 

Jan.  3. 1843. 

RocBxsm: 

Sttnt  AUNu'k. 

The  grant  of  1  SOL  made  out  of  Common  Fund 
by  order  in  Council,   gaietted  16th  June, 
184S,  reduced  to  l^L 

Dec  29.  1846. 

9r.  AtAPB : 

Montgomery  - 

2002.  per  annum,  out  of  Common  Fund,  until 
canonry  in  St.  Asaph  Cathedral  annexed 

Feb.  6.  1844. 

StAMph        -        . 

2002.  per  annum,  out  of  Common  Fund,  until 
canonry  in  St  Asaph  Cathedral  annexed 

Feb.  6. 1844. 

9r.  DATn>*s: 

Curmarthen     - 

1802.  per  annum,  out  of  Common  Fund 

Feb.  18. 1845. 

Smiin    •        •>        « 

Jan.  3.  1843. 

Wilto      - 
Yok: 
York      - 

June  16.  1843. 

150L  per  annum,  out  of  Common  Fund 

June  16. 1843. 

acveUmd        -        . 

1702.  per  annum,  out  of  Common  Fund 

Mar.  31.  1846. 
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ENDOWMENTS. 


Slat,  3  Geo.  4. 
c,72,  a.  15. 
Bodies  politic, 
he.  can  give  up 
rigliU  of  patra- 
nflj^ep  eiidow- 
meiiu,  Sic.  to 
Church  HuiJd- 
ing  Commit- 
moners. 
SUt.  3  Geo.  4. 
€.72.  S.30. 
Com  mi  «s  ion  en 
can  iraiiifcr 
i;niioirii]cnt% 


ENDOWMENTS.  (I) 
Geneeally,  pp.  512 — 520- 

Slat.  3  Gto,  4.  c.  72.   tt*l5  Sc  30,  —  Ba^lla  politic^  ^,  (ts»  ^>r  i^  iipl^  «j 

«ndbi0ai«A^t  Arc.  f"  Church  BnUdimp  Com>ni$tiomert  —  Oammu«h»*f9  mm  i 

domwrntd*  upon,  ctrtain  eonditiofu  -^  Stat.  8^9  Fid,  c  70.  «.  U  tMtmAtg 

of  the  CommUgionerM  nnder  staL  S  Gcft.  4,  c,  72.   «.  Sa  —  Ptrmmt  kmA^ 

in  tie  old  church,  to  Aaoe  muk  in.  the  nem  Ofu  -^  Stat,  8  ^  fl  fTtti^  r.  TCt  i 

IncHodfent  of  old  ekmrch  and  hi*  xuctxuorw  t/o  be  ineumltemt  of  mmf  «l^ 

1  4*  2  Gul,  4,  e,  38.  «,  23,  —  Stat.  1  ^  S  Vtet,  c  107.  «.  14.  —  Bmdamm 

peU  of  eoiuoUdaied  ckapelries  —  Siat.  S  f  3  FieL  e.  49,  m,  12.  —  Gwwmm 

Anne't   Bounty  mat/  hold  tndoiemtfUM  —  StaL  3^4  Vict  «.  9(X  ^5»^-i 

acceptrd  under  Mial.  2if'S  Hct,  e,  49,  6y  the  gooermon  to  be^  tJterpt  im  ^aai 

J€ct  to  thf  tame  rulcM^  om  if  they  had  Uen  appropriated  (jr  tka  jmii  trmmt  ^ 

net  c,  49.  t.  13,  —  Monty  to  he  paid  to  tht  htasurtr —  StaL  3^9  WkL  i 

15,  16,  ]7t  18,  19t  20,  §•  32.^ —  Governors  uf  Queem  AmmmU  Biauif  tM§' 

arising  frnm  tak  of  residemee  houses  -^  Lands  and  kendOawt^mis  sa0tf  l| 

Lands  and  hertditament*  may  be  sold  —  PoUftr  of  sale  estendtd  —  f 

fjtf  paid  to  Governors  of  Queen  j4nne*s  Bounty,  astd  to  be  by  Mat  i 

are  to  consent  as  patrons  —  Stat,  '2^3  Fici,  c,  49.  «.  2S.  —  //««  < 

ctrtain  cases  is  fftBcn  ^^  Slat*  3^4  17ci.  e,  60,  m.  2,  3,  4.  12.  17.  |r  19. « 

mortmain  not  necessary  in  cases  of  endowment'— 'Unless   tA«  asdammfwi  i 

a  year  —  Power  to  determine  the  dear  annnal  value  of  eminm mini ^— d^ 

dowmeid  necessary  umd^  ttat,  1^2  GuL  4,  c,  38.  and  staL  1  |r  2  FTc^  $.  I 

tional  endowment  when  iiaiiie  to  mortmain  acts  —  Commis^iomert  »«f  M 

Stat. 6^7  ricU c.  37.  «,  1 9, 20,  2 1 ,  22,  23.  ^  25,^Endoitmfmi ^mdms4 

saiiou  to  incftmbeni  of  mother  church  ^  Potronage  may  he  Cfmfernd  <i^p*s  0 

endattment,  or  to  a  church  or  their  nominees —  Rematminy  ^ 

aUemately  by  crown  and  bishops  —  POuftrs  of  bounty  board  tm  t9  i 

3^3  Ann,  c,  II,  and  sttit,  45  Geo,  3.  c.  84.  confenid  tajmi  < 

of  the  Church  Endowment  Act  —  Potetri  of  stoL  3  |r  4  FieL  c  IIS^*  m 

net,  e.  39.,  and  part  of  the  jtrovisions  of  stai,  I  fr's  Fm*.  e-  lOl  4i  ^ 

G^  7  }lct,  c.  37. — 'Church  Jjuildiny  Commissioners  miay  maksgr^m^^^yi 

Church  Endowment  Art —  So  much  of  iiot  17  Car.  2.  c  3.  at  I 

amffmad  {repealed  Ity  staL  1^2  Plet  c,  106.  «.  15.)  i 


Summary  of    Districts  constituted  ani>    aghseh 

TUTED  UNDER  TllE  ChuRCH    ENDOWMENT  ACT  (S' 

c.  S7.}  UP  TO   June  10.  18*7,  p.  521. 


I.  Generally. 


-1 

4 


StaL  3  Geo.  4-.  c  72.  8.15.  enables  all  bodies  politic,  coiporsU^* 
corporations  aggregate  or  sole,  and  all  persons  whoinsoeTsr,  liifia| 
patrotiage,  presentalion,  or  appoititnif^nt,  and  the  trustacs  of  id 
ments  or  einolumeots  to  surrender  tliem  for  enabling  the  Cbord 
Commissiouers  to  establi^^h  district  churches.  Under  5tat*i 
s.  SO.  the  Churcli  Building  Commissioners  can,  by  instniii 
with  the  consent  of  the  ordinar}',  and  of  the  patrou  and 
aijy  parish  or  extra-parochial  ptace  in  which  a  new  cliurcb  ol 
built^  acquired^  or  appropriated  for  its  use  instead  of  its  okt  i 
chapel,  under  stat.  58  Geo.  3.  c.  45.,  stat.  59  Geo.  5.  c.  12 
authorise   and   direct  the    transfer   of   the   endowmeotSt 
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lights  belonging  to  the  old  or  existing  church  or  chapel,  or  its  minister,   Gekekallt. 
to  the  new  church  or  chapel  and  its  minister ;  and  in  every  such  case  the  upon  certain 
traitees  of  any  chapel,   or  of  any  rights,  emoluments,   or  endowments  conditions, 
bdonging  to  any  church  or  chapel,  or  the  incumbent  of  any  church  or 
ehapel,  can  and  must  transfer  all  such  rights,  emoluments,  and  endowments 
leeoidingly ;  provided  the  inhabitants  of  the  parish  or  place  raise  and  pay 
to  the  Commissioners,  towards  the  expenses  of  the  new  church  or  chapel, 
eitfaer  by  subscription  or  rate,  such  sum  at  the  least  as  would  have  been 
•eeemry  for  the  repair  of  the  old  one,  in  case  the  new  one  had  not  been 
hiik^  and  snch  further  sum  as  such  inhabitants  would  have  been  liable  to 
niie  for  repairing  and  maintaining  the  old  church  or  chapel,  or  the  ceme- 
tery, or  any  other  expenses  incident  thereto,  or  to  which  the  parish  or  place 
voald  have  been  liable  in  respect  thereof,  in  case  the  new  church  or  chapel 
hid  not  been  built ;  and  upon  such  transfer  all  tithes  or  tenths,  moduses  or 
«lher  compositions  for  tithes  or  tenths,  and  all  emoluments,  dues,  fees, 
oftriDgs,  oblations,  obventions,  and  other  profits  and  advantages,  and  all 
fiiagti,  glebe  and  other  lands,  tenements,  or  hereditaments,  rents,  sums 
•f  Booey,  or  real  or  personal  chattels,  and  all  rights  and  privileges  ivhere- 
Vilh  the  old  or  existing  church  or  chapel  then  is,  or  at  any  time  theretofore 
hd  or  ought  to  have  been,  or  at  the  time  of  such  substitution  of  the  new 
thnth  or  chapel  may  be  endowed,  or  to  which  the  minister  thereof  then  is, 
%  it  any  time  theretofore  was  or  ought  to  be  entitled,  will  vest  in  the  parson 
ir  mittiflter  of  the  new  church  or  chapel,  in  the  same  manner  as  the  parson 
IT  ninister  of  the  old  or  existing  church  or  chapel  could  have  had,  re- 
Beifcdt   and  enjoyed  them  in  case  such  substitution  or  transfer  had  not 
tan  made ;  and  the  substitution  and  transfer  is  to  be  registered  in  the 
^fpttrj  of  the  diocese  within  which  the  place  is  locally  situate^  and  en- 
ikDed  in  the  Court  of  Chancery  ;  and  all  laws  and  customs  relating  to  the 
itnishing  of  banns  of  marriage,  and  celebration  of  marriages^  christenings, 
kwdiings,  and  burials,  and  the  respective  registering  thereof,  and  to  all 
Bderiasticil  fees,  oblations,  and  offerings,  are  to  apply  to  the  new  church 
&  ihef  did  to  the  old  church. 

Where  a  new  church  has  been  or  is  built  in  any  parish  or  district-parish,   Stat.  8&9  Vict. 
r  ancient  or  parochial  chapelr}-,  and  the  bishop  of  the  diocese  and  the  *^'.''^?."' ^*.  "" 
fetron  and  incumbent  of  the  parish,  district-parish,  or  chapclry  certify  to   powers  of  the 
i0  Church  Building  Commissioners  that  it  will  be  for  the  convenience  of  Cominissioncrs 
*•  pnriih,  district-parish,  or  chapelry,  that  such  new  church,  being  duly  con-   G"eo!V.^.  fi. 
Rented,  should  be  substituted  for  the  old  or  existing  church  situate  therein,  t.  30. 
ML  8&9yict.  c.  70.   s.  1.  enables   the    Commissioners,  notwithstanding 
taeondition  imposed  by  stat.  3  Geo.  4.  c.  72.  s.  30.,  by  an  instrument  under 
^mkr  common  seal,  with  the  consent  of  the  bishop,  patron,  and  incumbent, 
^inr  their  hands  and  seals,  to  declare  that  the  new  church,  being  duly 
taneraledy  shall  be  substituted   for  the  old  or  existing  church,  and  to 
Mufer  the  endowments,  emoluments,  or  rights  belonging  to  the  old  or 
Kirting  church,  or  to  its  incumbent  or  minbter,  to  the  new  church,  and  to 
kincnnibent  or  minister ;  and  enables  and  requires  the  trustees  (if  any)  of 
^  old  or  exbting  church,  or  of  any  right:!,  emoluments,  or  endowments 
IfloogiDg  to  it  or  to  its  incumbent  or  minister,  to  transfer  them  according 
^ttc  direction  of  the  Commissioners ;  and  upon  such  transfer  vests  in  the 
wmbent  or  minbter  of  the  new  church  all  endowments,  emolumentsi  fees, 
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GsimukxxT.       and  profits,  matters  and  things,  real  and  personal,  and  all  rights  and  prin- 
leges  wherewith  the  old  or  existing  church  is,  or  was,  at  the  time  of  «ib- 
stitution,  endowed,  or  to  which  its  incumbent  or  minister  was  or  is  entitled; 
and  nmkes  the  incumbent  or  minister  of  the  old  or  existing*  church  tk 
rector,  vicar,  perpetual  curate,  or  minister,  as  the  case  may  be,  of  the  nev 
one,  without  any  presentation,  institution,  induction,  collation,  or  otker 
form,  and  gives  the  new  church  the  same  rights  and  privileges  as  the  old  or 
existing  church ;  and  such  offices  of  the  church  as  were  performed  and 
celebrated  in  the  old  or  existing  church  are  to  be  performed  and  cdebnted 
in  the  new  church,  which  is  to  be  to  all  intents  and  purposes  in  lieu  of  ihe 
Pftnons  htTing  old  or  existing  church ;  and  within  six  months  after  such  snbstitntioa  tlie 
«!L^^e  old  ^**^®P  ®^  **^®  diocese  may  of  his  own  mere  motion,  or  must,  if  required  by 
church,  to  h«Te  any  person  claiming  to  hold  a  free  pew  or  seat  in  the  old  or  existing  ehsrcb 
such  in  the  new  j^y  faculty  or  prescription,  issue  under  his  hand  and  seal  a  conuninionof 
inquiry  into  the  rights  of  persons,  if  any,  claiming  to  hold  any  free  pevBor 
seats,  directed  to  the  archdeacon  of  the  archdeaconry  in  which  the  old  or 
existing  church  is  situate,  and  to  any  two  incumbents  of  parishes  atoite 
within  such  archdeaconry,  and  to  any  two  laymen  nominated  by  tbechordH 
wardens  of  the  old  or  existing  church,  who  must  name  two  fit  penou  mA 
claiming  any  such  pew  or  seat ;  and  the  Conmiissioners,  or  any  three  or 
more  of  them,  the  archdeacon  being  one,  are  to  proceed,  as  soon  as  eoi- 
venient,  to  examine  into  such  claims,  after  giving  fourteen  days'  prerioii 
notice,  by  affixing  a  copy  of  the  commission  on  the  door  of  the  newchmt^ 
the  notice  being  signed  by  the  archdeacon,  and  specifying  ihit  daj,  td 
time,  and  place  for  the  examination  ;  and  are,  after  examining  into0ck 
claims,  to  transmit  in  writing  under  their  hands  to  the  bishop,  the 
and  residences  of  the  persons  who  have  substantiated  their  claims  to  0tk 
pews  or  seats,  to  whom  the  bishop,  if  satisfied,  is  to  assign,  under  hb  hti 
and  seal,  convenient  pews  or  seats  in  the  new  church,  which  the  ptfti* 
entitled  are  to  hold  and  enjoy  as  freely  as  the  pews  or  seats  to  wMd  th? 
had  or  would  have  been  entitled  in  the  old  or  existing  church ;  and  if  tff 
party  find  himself  aggrieved  by  the  finding  of  the  commission,  the 
may  afford  redress  by  allotting  to  such  party  seats  in  the  new  chnrdv  if  ^ 
justice  of  the  case  in  his  judgment  require  it;  and  the  old  or 
churchy  if  the  bishop  think  fit,  may  thereupon  be  wholly  or  ptrdypJi* 
down,  under  a  faculty  to  be  granted  for  the  purpose;  and  the  Insfaop  n'B 
that  case  to  take  care  that  all  tombstones,  monuments,  and 
inscriptions  in  the  church  pulled  down  are  as  far  as  may  be  piuuicdlf 
the  churchwardens,  at  the  expense  of  the  parish,  or,  if  he  think  fit,  tbef  M 
to  be  transferred  to  the  substituted  church,  at  the  expense  of  the  pariik* 
district-parish,  or  chapclry,  as  the  case  may  be ;  and  if  sudi  new  efc** 
has  been  built  wholly  or  in  part  out  of  the  funds  placed  at  the  dlip^il 
of  the  Church  Building  Commissioners,  and  such  transfer  has  betfiV^ 
rents  for  the  pews  or  seats  in  the  new  church  are  only  to  be  ^aicA^^ 
Commissioners  for  that  number  of  seats  therein,  which  exceed  the 
seats  provided  in  the  old  or  existing  church  ;  and  the  act  does  not 
the  substitution  of  any  new  church  in  lieu  of  the  old  or  existing 
when  the  advowson  of,  or  right  of  nomination  to,  the  new  drarek 
to  any  other  body  or  person  than  to  the  patron  of  the  old  or  extsting  eW^ 
without  the  consents  in  writing  of  the  patron  and  incmnbentortfi^ 
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rf  llie  new  church ;  and  s,  2.  makes  tlio  reclur,  vicar,  perpetual  curate,  or 
atotiter  of  the  old  or  existing  churcii  next  succeeding,  after  such  transfer, 
and  his  successori^,  the  rector,  vicar,  perpetual  curate,  or  minister  of  the 
Dew  church ;  and  gives  the  body  or  person  who  would  have  had  a  right  of 
I  preaeptifig  or  appointing  the  incumbent  or  iniuister  of  the  old  or  existing 
^HplMtrch,  in  case  such  transfer  had  not  been  made,  in  lieu  thereof,  when  any 
^"ttoancy  occurs,  the  like  right  of  presenting  or  appointing  the  incumbent 
I       or  nliiister  of  the  new  church. 

And  by  «•  3.  every  substitution  of  a  new  church  in  lieu  of  an  old  or  existing 
church,  and  every  transfer  made  before  the  act  of  the  endowments  belong- 
iDg  to  such  old  or  existing  church,  to  such  new  church,  by  the  Church  Build- 
ing Commissioners,  purporting  to  be  under  the  provisions  of  stat  3  Geo,  4. 
c*  72.  A.  30.,  is  made  valid  from  the  time  of  such  substitution  and  transfer* 
By  Stat.  I  &  ^  Oul.  4.  c  3S.  b.  23.,  if  any  person  be  willing  to  endow  a 
chapel  of  ease,  it  may  be  separated  from  the  parish  church, 

Stat,  1  &  2  Vict-  c  107.  s.  14.,  for  enlarging  the  powers  of  stat  1  &  2 
GttL  4.  c  45.  s.  2L  ( 1 ),  in  all  cases  in  which  any  contiguous  parts  of  several 
firiihes  ore  united  iuto  a  separate  and  distinct  district  for  all  ecclesiastical 
puposes*  aud  such  district  is  duly  constituted  a  consolidaied  chapelry,  em- 
porcre  the  rectors  or  vicars  of  the  several  parishes,  parts  of  which  are  so 
united,  to  have,  use,  and  exercise  respectively  all  the  same  powers  for  annex- 
iif  to  such  chapelry  any  part  or  parts  of  the  tithes  or  other  annual  revenues 
Wonging  to  their  rectories  or  vicarages,  and  for  granting  to  the  incumbent 
of  the  chapelry  any  annual  sum  of  money,  to  be  payable  by  equal  quarterly 
orhilf-yc&rly  payments,  and  charging  it  on  all  or  any  part  of  such  tithes  or 
other  revenues,  or  on  any  land  or  other  hereditaments  belonging  to  the  rec- 
Uifie*  or  vicarages,  as  are  by  stat^  1  &  2  Gul.  4.  c.  45.  given  to  rectors  aiid 
TittR  for  the  augraentation  of  chapels  of  ease^  and  the  other  cliapels  and 
durdies  therein  and  in  this  act  specilied  :  but  the  exercise  of  such  powers 
iito  be  subject  to  the  like  consents  (to  be  signi^ed  in  the  same  manner)  as 
li  required  by  stat.  1  &  2  GuL  4-  c*  45.  with  regard  to  the  exercise  of  the 
pW9T^  of  that  act  for  the  augmentation  of  chapels  of  ease,  and  the  other 
obpds  lod  churches  therein  specified  ;  and  where  any  tithes  or  other 
TtTeooes  are  annexed  by  virtue  of  this  act  to  any  consolidated  chapelry,  its 
iDcuflibeut  will  thenceforth  have  all  the  same  remedies  for  recovering  and 
cfifarciog  payment  of  them  as  the  rectors  or  vicars  might  have  had,  if  the 
^^Bkcxation  had  not  been  made ;  and  when  any  annual  sum  of  money  is 
^^^■Mtd  by  virtue  of  this  act  to  the  incumbent  of  a  consolidated  chapelry 
^^^BlOl  have  all  such  remedies  for  recovery  and  enforcing  payment  thereof 
^^BPieiioo  uf  debt  against  the  grantor  and  his  successors,  or  by  distress  upon 
^  herediiameots  charged  therewith,  or  otherwise  as  specified  in  the  grant- 
8tal.  2  ^  S  Vict  0.49.  8,12.,  to  make  more  permanent  security  for  the 
^^wmeots  and  emoluments  provided  for  any  church  or  chapel  built, 
^■'Utired,  or  appropriated  under  the  authority  of  the  Church  Building  Acts, 
any  other  authority,  or  for  the  incumbent  of  any  church  or  chapel,  or 
spiritual  person  serving  the  same,  empowers  the  governors  of  Queen 
ii«*s  Bounty  to  take  and  hold  any  such  endowments  and  emoluments 
lo  the  trusts  they  are  granted  for,  by  the  person  or  persons  providing 

(1)  Ante,  75. 
L  L  2 


GtHimALLY. 


Stat  8&  9  Vict, 
c.  70.  a.  2. 

Incumbent  of 
old  church  and 
hU  KucctsMjrs 
ttj  b(!  incum* 
bent  of  new 
church. 

Stat,  8&  9  Vict. 
c7a  ft.  3. 


Stat  l&SGuU 
4.  c.  38.  &  23. 

Stat  l&SVict 

cu  107,  lu  14. 
Endowments 
lu  chjujck  uf 
cunsohdated 
chapclrics. 


Stilt  2&3Vict, 
c.  49.  fc.  12, 
Governors  of 
Queen  Ann«9*8 
Bounty  may 
hold  i;ndow* 
mcnts. 
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tat.  3& 4  Vict. 
C.20.  S.5. 
Endowments 
accepted  under 
sUt.  2&»  Vict. 
c  49.  by  the 
governors  to 
be,  except  in 
apeeial  coses, 
aubject  to  the 
same  rules  as  if 
they  had  been 
appropriated 
by  the  govern- 
ors. 

SUt.2&3Vict. 
c49.  S.I3. 
Money  to  be 
paid  to  tlie 
treasurer. 

SUt.2&SVict. 
c.49.  S.14. 
Governors  of 
Queen  Anne's 
Bounty  may 
liold  monies 
arisin;;  from 
sale  of  ri'hi- 
dence  houses. 


Stot  2&.'lMct. 
c.  49.  s.  15. 
Lands  and 
hereditaments 
may  be 
cluinged. 


them,  in  like  manner  as  any  such  endowments  or  emoluments  may  now  be 
taken  or  held  by  any  private  trustees  or  trustee;  and  empowers  soy 
trustees  or  trustee  of  any  sucli  endowments  or  emoluments  to  assign  aod 
transfer  them  to  the  governors,  to  be  held  and  applied  by  them  upon  the 
same  trusts  as  they  previously  to  such  assignment  and  transfer  were  held 
by  such  trustees  or  trustee  ;  but  no  such  gifl,  grant,  assignment,  or  transfer 
b  to  be  made  to  the  governors^  until  by  an  instrument  under  their  seal  thej 
have  signified  their  consent  to  accept  it.  And  by  stat  3  &  4  Vict.  c.  201 8.5. 
the  governors  are,  as  far  as  circumstances  will  permit,  to  appropriate  all 
endowments  and  emoluments  accepted  by  them  to  the  particular  beo^oe 
of  which  they  have  been  provided,  and  apply  and  dispose  of  them  for 
the  benefit  and  augmentation  of  such  beuefice,  in  the  same  manner,  aod 
with  the  same  powers  of  investment  in  the  purchase  of  lands,  and  exchange 
for  other  lands  and  hereditaments,  and  other  powers  according  to  the  rales, 
orders,  and  constitutions  for  the  time  being  in  force  for  the  management 
of  the  bounty,  as  if  the  governors  had  originally  appropriated  them  oat 
of  the  funds  at  their  disposal  for  the  augmentation  of  such  bene6ce;  aod 
by  8. 13.,  when  such  consent  of  the  governors  has  been  so  given,  the  moBcy 
provided  by  such  endowments  is  to  be  paid  to  their  treasurer,  whoN 
receipts  will  be  effectual  discharges :  and  if  after  the  complete  ezecutioD  of  tlie 
duty  or  trust  imposed  on  the  governors  by  stat.  1  Vict  c  23.,  amendiiig  tke 
law  for  providing  fit  houses  for  the  beneficed  clergy,  and  omissions  in  which 
were  supplied  by  stat  1  Vict  c.  29.  and*  this  act,  or  of  so  much  thereof  u 
shall  be  in  their  power,  any  sum  of  money  remain  in  their  hands  vb* 
disposed  of,  they  are  to  appropriate  it  to  the  particular  benefice  on  acooaat 
of  which  it  has  been  received,  and  apply  and  dispose  of  it  for  the  benrft 
of  such  benefice,  in  the  same  manner  and  with  the  same  po^-ers  of  Ib- 
vestment  and  other  powers,  according  to  their  rules  and  regulations  for  (lie 
time  being,  as  if  the  money,  or  the  stocks  or  funds  which  might  he 
purchased  with  it,  had  been  appropriated  by  the  governors  to  such  bencCtt 
out  of  their  general  funds  and  profits,  or  otherwise,  for  its  benefit  td 
augmentation. 

Under  stat.  2  &  3  Vict.  c.  49.  s.  15.,  where  any  lands  or  hereditameili 
which,  in  consequence  of  any  purchase,  allotment,  benefaction,  donatiom  or 
exchange,  or  oth(Twiso,  have  been  appropriated  or  annexed  to  any  hoe* 
ficti  (1),  for  its  augmentation,  by  or  with  the  concurrence  of  the  goveitti' 
of  Queen  Anne's  Bounty,  are  not  situate  within  the  parish  or  pariihei 
of  such  benefice,  or  some  adjoining  parish  or  parishes,  the  incumbeatM 
(with  the  consent  of  the  governors  and  of  the  ordinary  and  patroo  of tk 
benefice)  absolutely  sell  such  lands  or  hereditaments,  or  any  part  thefcot 
for  such  sum  or  sums  of  money  as  to  the  governors,  ordinarvt  um!  pttiti 
shall  seem  fair  and  reasonable ;  and  upon  payment  of  the  purchase  ibom]i 
by  deed  intended,  or,  in  the  case  of  any  lands  or  hereditaments  of  copyhoU 
or  customar}'  tenure,  by  surrender  or  other  customary  mode  of  asssiaan 
convey  them  accordingly ;  and  the  consent  of  the  govemon,  patmi*  tf^ 


( 1 )  This  word  benefice  in  those  parts  of 
this  act  which  relate  to  5sales,  and  the  appli- 
cation of  the  moneys  arising  thcrcfroniy  is 
made  by  a.  21.  to  comprise  all  rectories 


with  cure  of  souls, 
curacies  and  chnpelriea.  theli 
wliich  are^  in  right  thcKO^ 
sole. 
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Drdioary  is  to  be  testified  by  their  respectively  executing  the  conveyance ;  Gkherallt. 
except  that  in  the  case  of  lands  or  hereditaments  of  copyhold  or  customary 
tenure  conveyed  by  surrender,  it  may  be  testified  by  writing  under  the 
corporate  seal,  or  the  hand  and  seal  (as  the  case  may  be)  of  each  of  the 
consenting  parties,  such  writing  to  be  produced  to  the  lord  or  steward 
of  the  manor,  and  to  authorise  him  to  accept  from  the  surrender,  and  to  be 
entered  with  the  surrender  upon  the  Court  Rolls  :  and  under  s.  16.,  where  Sut.  2&3  Vict, 
iny  lands  or  hereditaments  appropriated  or  annexed  to  any  benefice  are  c.  49.  8.16. 
Ntnate  within  the  parish  or  parishes  of  the  benefice,  or  some  adjoining  hereditaments 
ptrish  or  parishes,  but  on  account  of  any  special  circumstances  a  sale  may  be  sold, 
of  tbem,  or  any  part,  is  deemed  advantageous,  the  incumbent  may,  with  the 
eoMent  of  the  governors  and  of  the  ordinary  and  patron  of  the  benefice,  to  be 
Mfied  as  aforesaid,  and  with  the  further  consent  of  the  archbishop  of  the 
province,  to  be  testified  in  like  manner,  sell  and  convey  such  lands  or  here- 
ditinients,  or  any  part  thereof,  in  like  manner :  and  by  s.  17.  the  power  by   Stat  2&s  Vict. 
NiLl  &  2  Vict  c.  106.  given  to  the  incumbent  of  a  benefice,  with  the  consent  p^^'  *'^' 
lid  approbation  of  the  ordinary  and  patron  thereof  and  of  the  archbishop  extended. 
if  the  province,  to  sell  the  residence  house,  gardens,  orchard,  and  ap- 
Menances  belonging  to  his  benefice,  with  land  contiguous  thereto  not 
leeeding  twelve  acres,  is  extended  and  made  applicable  to  other  houses 
Dd  buildings  (other  than  the  house  of  residence)  belonging  to  any  benefice 
'kre  they  are  so  old  and  ruinous  that  it  would  be  useless  or  inexpedient 
>  expend  money  in  repairing  and  maintaining  them,  or  for  other  sufiicient 
mom  it  u  thought  advisable  to  sell  them. 

Sect  18.  directs  the  monies  arising  from  sales  made  under  the  act  to  be  Stat  2&d  Vict 
Ml  to  the  governors  of  Queen  Anne's  Bounty,  and  makes  their  treasurer  s  Purihase      ^' 
leeipts  sufficient  discharges;  and  s.19.  directs  the  governors  to  appro-  monies  to  be 
riite  all  such  monies  (subject  in  the  case  of  any  lands  or  hereditaments  P^*^  ^^  S^ 

.,  ■,  t         t%        •»  .,,.  Tcrnors  of 

nnopnated  or  annexed  to  any  benefice,  by  or  with  their  concurrence,  to   Queen  Anne^s 

■y  stipulation  or  agreement  they  may  make  for  payment  thereout  of  the  Bounty,  and  to 

■peoees  of  sale)  to  the  particular  benefice  to  which  the  hereditaments  sold  pjopmt^  *^" 

itfbnsly  belonged,  and  apply  them  for  the  benefit  and  augmentation  of 

■ck  benefice  in  the  same  manner,  according  to  the  governors'  rules  and 

^lihtions,  as  if  they,  or  the  stocks  or  funds  purchasable  with  them,  were 

>ii  originally  appropriated  by  the  governors  to  the  benefice  out  of  their 

■m  funds  and  profits  for  its  augmentation. 

Bj  sect.  20.,  where  the  patronage  of  the  benefice  to  which  lands  or  Stat  2&  3  Vict 

l^tmments  to  be  sold  belong  is  in  the  crown,  or  the  advowson  and  right  y^yio  are'to 

iWronage  is  part  of  the  possessions  of  the  duchy  of  Cornwall,  or  the  consent  as 

•On  is  a  minor,  idiot,  lunatic,  or  feme  covert,  the  consent  required  by  the  P**'®"'* 

On  the  part  of  the  patron  is  to  be  testified  by  the  execution  of  the  deed, 

^Vance,  or  writing  mentioned  in  it  by  the  same  persons  as  by  stat  1  &  2 

^  e.  23.  are  in  like  cases  authorised  to  testify  the  consent  of  the  patron 

^«  exercise  of  the  powers  given  by  that  act ;  and  in  all  other  cases  the 

^«Bt  is  to  be  given  by  the  person  who  would  be  entitled  to  present  or 

'^iMUe  or  to  collate  to  the  benefice  if  it  were  vacant  at  the  time  of  giving 

^iMisent :  and  by  s.22.,  in  cases  under  the  Church  Building  Acts  (ex-  Stat  2&sVict 

•  the  Stat  1  &  2  Vict  c.  106.)  or  this  act,  where  the  patronage  of  any  ^^^'  *•  -^-  ^ 
^  .  .  ......        1         J.      .         .        "<>^  consent 

**y,  vicarage,  perpetual  curacy,  district  parish  chapelry,  district  cha«  of  patron  in 

r  or  place  is  in  the  crown,  or  the  advowson  and  right  of  patronage  is  cf^ain  cases  is 
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Genkrallt.      part  of  the  possessions  of  the  duchy  of  Cornwall  or  where  the  patron  ii  a 

"  minor,  idiot,  lunatic,  or  feme  covert,  the  consent  required  by  anch  acts  on 

the  part  of  the  patron  is  to  be  testified  in  writing  under  the  hands  of  die 

same  persons  as  by  stat  1  Sp  2  Vict  c  23.  are  in  like  cases  authorised  to 

testify  the  consent  of  the  patron  to  the  exercise  of  the  powers  given  hf 

that  act ;  and  in  all  other  cases  the  consent  so  required  on  the  part  of  tiM 

patron  of  any  rectory,  vicarage,  perpetual  curacy,  district-parish  chapdiy, 

district  chapelry,  or  place,  is  to  be  given  by  the  person  or  persons  who  would 

be  entitied  to  present  or  nominate  or  to  collate  thereto  in  case  it  were 

vacant  at  the  time  of  giving  the  consent,  except  so  far  as  it  is  otherwise 

expressly  provided  for  by  any  of  the  Church  Building  Acts  or  this  Aet 

Stat  3&4 Viet.      Where  under  the  Church  Building  Acts  or  either  of  them,  or  staL  3^4 

G.60.sa.2,3,&4.  yj^^  c.60.,  an  endowment,  grant,  or  conveyance,  consisting  of  or  arisiag 

mortraam  not     ^^^  ^^  houses,  lands,  tithes,  advowsons,  rent  charges,  tenements,  or  other 

necessary  in       hereditaments,  or  consisting  of  money  to  be  laid  out  in  lands  or  other  here- 

dawmdi^'        ditaments,  is  authorised  to  be  made  for  the  purpose  of  a  site  for  any 

church  or  chapel,  or  churchyard,  or  parsonage  house,  or  glebe^  or  for  the 

use  or  benefit  of  any  church  or  chapel,  or  of  its  incumbent  or  minister,  or 

for  its  repairs,  stat.  3  Sp  4  Vict  c60.  s.2.  gives  validity  to  such  eodov- 

mcnt,  grant,  or  conveyance,  whether  made  before  or  after  the  pasnng  of 

Unless  the         that  act,  without  any  licence  or  writ  of  ad  quod  damnum ;  but  that  staM 

*'*f^™^rinL       ^^^  not  (1)  exempt  from  the  provisions  of  the  Mortmain  Acts  where  asf 

year.  ^^^^  endowment  for  the  use  or  benefit  of  any  church  or  chapel,  or  of  ib 

incumbent  or  minister,  whether  made  at  one  period  or  differait  periofc 

Power  to  de-      exceeds  in  the  whole  the  clear  annual  value  of  300/. :  and  under  sect  4.,  whm 

termine  the         ^jj^  ^^^^^  annual  value  of  such  endowment  is  desired  to  be  ascertained:  Ik 
clear  annual  .     ,  _j 

value  of  en-        Commissioners,  or  the  bishop  of  the  diocese,  can  cause  it  to  be  determined  tfs 

dowmcnt.  ascertained  by  any  two  persons  whom  they  or  he  shall  appoint  for  W 

purpose,  by  writing  under  the  common  seal  of  the  Commissioneis,  or  bf 

writing   under  the  hand  of  the  bishop,   such  writing   being  afkntB^ 

annexed  to  the  instrument  effecting  the  endowment;  and  a  cortifieilecf 

the  clear  annual  value,  written  and  endorsed  on  the  instrument  eflectiiK 

the  endowment,  and  signed  by  such  persons,  will  be  conclusive  evideneecf 

such  value. 

Stat.  3&4  Vict       For  the  purposes  of  stat  1  &  2  Gul.  4.  c38.  and  stat  1  &  2  Vict  e.l(f!n 

Amount  of         ^"  endowment  consisting  of  houses  or  lands  in  fee  simple,  of  thcvtheoi 

ciidowment         1000/.  at  the  least,  or  an  endowment  of  1000/.  at  the  least  vested  in  boa* 

^tBtTsc^^GlV  ^^^  Jands  in  fee  simpU*,  or  an  endowment  of  such  a  sum  vested  in  hoaiei* 

c.  38.  &  stat.       lands  in  fee  simple  as  will  with  a  further  investment  in  the  funds  amotBtli 

IfiOT^'"'^         1000/.  at  the  least,  may,  by  stat  3  &  4  Vict.  c.  60.  s.  12.,  be  taken  in  thou 

cases  where  the  bishop  of  the  diocese  is  authorised,  if  he  sees  fit,  to  grt^ 

the  perpetual  right  of  nominating  a  minister  in  the  manner  speaM 

those  acts  (2)  or  either  of  them ;   provided  that  where  such  endowwi* 

consists  of  houses  or  lands  in  fee  simple  of  the  value  of  1000/.  at  the  Mi 

or  where  such  endowment  is  composed  of  such  a  sum  vested  in  bouses' 

lands  in  fee  simple  as  >vill  with  a  further  investment  in  the  funds  anioaiitl> 

1000/.  at  the  least,  a  certificate  shall  in  each  such  case  be  prodiieed  to  rt^ 


(I )  Fidt  s.  3.  (S)  FkU  aait,  314,  315. 
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)  of  the  diocese^  signed  by  two  architects  or  surveyors^  to  the  effect    GnrsBAUT. 
be  actual  value  of  such  endowment  amounts  to  100021  at  the  least. 
der  Stat  3  &  4  Vict  c.  60^  s.17.  an  additional  permanent  endowment   Stat  s&4^aet 
le  at  any  time  made  for,  or  for  the  incumbent  or  minister  of,  any  ?:  ^ J  ?'  ]^ 
h  or  chapel  previously  built  and  endowed  under  stat  1  &  2  GuL  4.  endowment 
ind  Stat  1  &  2  Vict,  c  37.,  or  either  of  them ;  and  may  consist  of  houses,   ^*»en  liable  to 
tithes,  advowsons,  rent  charges,  tenements,  or  other  hereditaments,  or      <''^™*"> 
Miey  in  the  funds,  or  of  money  to  be  laid  out  in  lands  or  other  heredi- 
its ;  but  it  will  not  be  exempt  from  the  provisions  of  the  Mortmain 
if  it  amount,  together  with  the  former  endowment  or  endowments,  to 
than  the  clear  yearly  value  of  300/. 

der  Stat.  3  &  4  Vict  c  60.  s.  19.,  where  any  grant  has  been  or  shall  be  Stat  s &4^aet 
of  any  land  or  ground  to  the  Commissioners  for  any  of  the  purposes  J;^^  ^^?* 
Church  Building  Acts,  or  of  any  of  them,  and  the  Commissioners  deter-  jg^y  ^pp]. 
to  apply  a  part  only  of  it  to  such  purposes,  they  can,  with  the  consent  grants. 
I  grantors  or  donors,  apply  any  part  of  it  not  so  applied  to  any  other 
iastical  purposes,  either  as  glebe  or  otherwise,  for  the  use  of  the  in- 
ent  or  minister  of  the  parish,  place,  or  district  in  which  it  is  situate, 

*  the  purpose  of  any  parochial  or  charitable  school,  or  any  other 
able  or  public  purpose  relating  to  the  parish  or  place. 

L  6  &  7  Vict  c.  37.  s.  19.  extends  stat  3  &  4  Vict  c.113.  and  stat   Stat  6&7  Viet 

Vict  c.  39.  so  far  as  they  apply  to  making  better  provision  for  the  ^^J*  *•  ^^\^ 

>f  souls,  so  as  to  authorise  the  endowment  or  augmentation  of  the  minister. 

e  of  ministers  "^nd  perpetual  curates  of  districts  and  new  parishes,  to 

m  amount  or  in  such  proportion,  and  in  such  manner  as  shall  be 

d  expedient  by  the  authority  of  the  Ecclesiastical  Commissioners ; 

10  to  authorise  the  assigning  at  any  time,  and  from  time  to  time,  to    Compensation 

!umbent  of  any  church  or  chapel,  whose  emoluments  are  diminished  *^  incumbent 

#.  . .  .        ■  .  ../*.!«  .of  mother 

m  consequence  of  any  proceedmg  under  this  act,  and,  if  it  be  deemed  church. 

the  like  authority,  to  his  successors  also,  of  such  an  annual  sum  as 

ipon  due  inquiry,  appear  to  be  a  just  and  reasonable  compensation 

h  diminution ;  and  under  s.  20.  it  is  lawful,  by  the  authority  aforesaid,   Sut  6&  7  Viet. 

time  to  assign  the  right  of  patronage  of  any  district  or  new  parish ;    p^^'  ^  ^^ 

e  nomination  of  its  minister  or  perpetual  curate  may  be  by  the  like  be  conferred 

ity  assiirned,  either  in  perpetuity  or  for  one  or  more  nomination  or   "P°°  conxn- 

itions,  to   any  ecclesiastical   corporation,  aggregate  or   sole,  or  to   dowment,  or  to 

of  the  universities  of  Oxford,  Cambridge,  or  Durham,  or  to  any   •  church  or 

!  therein  respectively,  or  to  any  person  or  persons,  or  the  nominee  or        "^  nonunaes. 

•es  of  such  person  or  persons  or  body  respectively,  upon  condition  of 

orporation,  university,  college,  person  or  persons  contributing  to  the 

lent  endowment  of  such  minister  or  perpetual  curate,  or  towards 

ing  a  church  or  chapel  for  the  use  of  the  inhabitants  of  such  district 

parish,  in  such  proportion  and  manner  as  shall  be  approved  by  the 

thority  ;  and  by  s.  21.  the  right  of  patronage  and  nomination  of  every   *******  6&7  Vict. 

linister  and  perpetual  curate,  unless  or  until  otherwise  wholly,  or  ex-   RemaininK 

•  otherwise  in  part,  so  assigned,  is  to  be  exercised  alternately  by  the  patronage  to  b« 
and  the  bishop  of  the  diocese  in  which  the  district  or  new  parish  is  <^*<^rciscd  alter- 

,  the  first  such  nomination  being  in  each  case  made  by  the  Crown.   Crown  and 
&  7  Vict  c.37.  s.'22,  empowers  all  persons  and  bodies  corporate,  bishops, 
in  their  own  right  any  estate  or  interest  in  possession,  reversion,  or  ^  3^  ^  j^. 
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Summary  of  Districts  constituted  and  agreed  to  be  consti- 
tuted   UNDER   THE   ChURCH    ENDOWMENT    AcT    (StAT.  6  &  7  VlCT. 

C.37.)  UP  TO  June  10. 1847. 


Summary  or 
Districts,  rrc. 


Dkxew. 

Number  of 
DUtricU 
and  new 
Parbbet. 

Aggregate 
Amount  of 
Population. 

Diocese. 

Number  of 
DUtrlcti 
and  new 
Pariihea. 

Aggregate 
Amount  of 
Population. 

Bath  and  WeUs      - 

CbeHer 

Durham         -         - 

Eieter 

Gloucester  and  Bristol 

Lichfield        - 

Lincoln 

Lludaff 

LoDdoD    :-    . 

Ncnrich        -        • 

2 
52 

9 
25 

9 
29 

3 

,1 

I 

5,700 
210,096 
32,989 
75,570 
24,219 
82,705 
10,545 
20,652 
69,926 

3,187 

Brought  fonoard 
Oxford 

Peterborough      - 
Ripon 
llochestcr  - 
St.  Asaph  - 
St.  David's 
Winchester 
Worcester  - 
York  .      - 

Total 

150 
2 
1 
26 
4 
2 
3 
8 
7 
15 

535,589 

4,724 

2,100 

70,921 

10,799 

5,824 

9,283 

35,779 

28,725 

61,101 

Carried  foneard 

150 

535,589 

218           764,845 

EXAMINATION  AND  REFUSAL.  (1) 
Defined,  p.  522. 
Bt  whom  THE  Examination  to  be  conducted,  pp.  522,  523. 

Slat,  9  Edv,  2.  tt,  t.  c.  13.—  Examination  of  the  person  presented  Mongs  to  the  bishop-^ 
Reeuonabk  time  given  to  the  bithop  to  examine  the  derk  —  Canon  05.  —  Hettraint  of 
domhle  quarrel* — Subjecte  to  which  the  examination  extende--^  Canon  39. —  Cautionefor 
inttitvtionM  of  minieters  into  benefices.  —  Ordinary  not  accountable  to  any  temporal 
comrtfor  the  mode  of  examination. 


Causes  of  Refusal,  pp.  523 — 525. 

All  matters  that  are  causes  of  deprivation  are  also  causes  of  refusal  —  Effect  of  presentee 
declining  to  attend  the  bishop  for  examination^-  If  a  spiritual  patron  jjresent  an  in^ 
efficient  clerh,  he  cannot  make  a  second  presentation  —  Bishop  can  compel  clergymen  in 
orders  to  submit  to  an  examination —  Stat.  13  ^  14  Car.  2.C.4.  s.  14. — J*riest*s  orders^- 
Jjetters  of  orders  and  testimonials  —  Befusal  for  want  of  learning  —  Crimes  mala 
FROiiiaiTA  —  Effect  of  bishop  admitting  a  rejected  clerh  if  patron  upon  the  rejection 
present  another. 

Notice  of  Refusal,  pp.  525,  526. 

J^nm  ought  in  fairness  to  have  notice  in  all  cases  -—  Kotice  ought  to  be  given  speedily'-^ 
When  notice  must  be  gircn  to  the  presentee  of  a  lay  patron  —  H'hen  notice  need  not  be 
given  to  the  presentee  of  an  ecclesiastical  patron  —  Uhere  the  cause  of  refusal  is  for  a 
temporal  crime -^  MoDK  or  civikg  Notice. 

Remedies  for  improper  Refusal,  pp.526 — 530. 

Remedy  for  the  patron  in  the  temporal  court  by  quare  impedit^-  Cause  of  refusal  must  be 
specially  stated  —  Bishop  can  plead  generally  that  he  refused  the  jtarty  his  examination 
for  defect  of  learning  —  CanntU  plead  generally  that  the  clerk  presented  was  a  schismatic 
"■judgment  of  Lord  Ellenborough  in  It  ex  v.  Canter  hurt  (ARCHjusHor  or)  avo 
LoNDOV  (UisHor  or)~  Archbishop  refusing  to  examine  a  layman  for  holy  orders '^■^ 
domination  in  one,  presentation  in  another  —  Proceedings  against  the  archbishops  »- 
Remedies  far  clerk  refused  by  duplex  querela  in  the  Spiritual  Court, 

1)  Vide  tit.  Imductiom  —  Institutiok,  or      nation  —  FREssiiTATioy  —  PaoBiBinoir— 
UATMni— LAns— Mahpamui— Oai>i«      Qua&k  licnDm 
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EXAMINATION  AND  BEFUdAL. 


Bepinid. 


1.  Defined. 

Examination  is  that  trial  or  probation  which  the  bishop  or  ordiDaiy 
makes  before  his  admission  of  any  person  to  holy  orders  or  to  a  benefice, 
touching  the  qualifications  of  such  persons  for  the  same  respectively.  (1) 


Br  WHOM  THE 
EZAUINATIOK 
TO  BE  CON- 
DUCTED. 

Stot  9  Edw.  2. 
sti.  c.  13. 


Examination  of 
the  person  pre- 
sented belongs 
to  the  bishop. 

Reasonable 
time  given  to 
the  bishop  to 
examine  the 
clerk. 


Canon  95. 

Restraint  of 
doul)le  quar- 


rels. 


2.  By  whom  the  Examination  to  be  conducted. 

By  Stat.  Articuii  Cieri  (2),  the  examination  of  the  ability  of  the  penoD 
presented  belongs  to  the  bishop,  the  language  of  the  statute  being, — <'0f 
the  ability  of  a  parson  presented  unto  a  benefice  of  the  church,  the  exami- 
nation belongeth  to  the  spiritual  judge;  and  so  it  hath  been  used  heretofore^ 
and  shall  be  hereafter." 

The  examination  of  the  abilities  and  sufficiency  of  the  person  presented 
to  a  benefice  consequently  belongs  to  the  spiritual  judge,  who  may  and 
ought  to  refuse  the  person  presented,  if  he  be  not  idonea  pertonOj  becanie 
in  this  examination  the  bishop  is  a  judge,  and  not  a  minister.*'  (3) 

Respecting  the  period  of  time  allowed  to  the  bishop  for  examinatioD,  it 
was  ordained  by  a  constitution  of  Archbishop  Langton, — **  We  do  enjoin 
that  if  any  one  be  canonically  presented  to  a  church,  and  there  be  no  oppo- 
sition, the  bishop  shall  not  delay  to  admit  him  longer  than  two  mootlu^ 
provided  that  be  sufficient"  (4) 

But  by  canon  95.  such  two  months  are  abridged  to  twenty-eight  days:-^ 
respect  of  which  abridgment  it  is  ordained  by  the  same  canon,  that  "no  doable 
quarrel  shall  hereafter  be  granted  out  of  any  of  the  archbishop's  courts,  at  the 
suit  of  any  minister  whatsoever,  except  he  shall  first  take  his  personal  oath, tint 
the  said  eight  and  twenty  days  at  the  least  are  expired  after  he  first  tendered 
his  presentation  to  the  bishop,  and  that  he  refused  to  grant  him  Institatioi 
thereupon ;  or  shall  enter  bonds  with  sufficient  sureties,  to  prove  the  Mune 
to  be  true,  under  pain  of  suspension  of  the  grantor  thereof  from  the  ex- 
ecution of  his  office  for  half  a-year,  (oties  quoties^  to  be  denounced  bj  tlie 
said  archbishop^  and  nullity  of  the  double  quarrel  aforesaid  so  unduly  pro- 
cured, to  all  intents  and  purposes  whatsoever :  always  provided,  that  witWi 
the  said  eight  and  twenty  days  the  bishop  shall  not  institute  any  other  to  the 
prejudice  of  the  said  party  before  presented,  sub  pcend  nuUitatis ;" (S)  bat 
the  common  law,  which  in  all  these  cases  is  to  be  preferred,  allows  retsooaUe 
time  to  examine  the  abilities  and  conversation  of  the  clerk;  for  the  ordi- 
nar}'  is  not  bound  as  soon  as  the  presentation  is  tendered  to  him  to  dispatch 
his  business,  but  if  he  be  busy  about  the  afiairs  of  his  church,  he  mayoud^ 


(1)  Godulphin's  Repertorium,  270. 

(y)  0  Kdw.  2.  St.  i.  c.  1 3.  Tide  Stephens' 
Kcclcsiastical  Statutes,  39.  in  nut. 

(3)  2  Inst.  631.  Selden  on  Tithes,  c.  1 3. 
s.  2,     Stilling.  Ca.  50. 

licfore  the  Reformation  all  persons  who 
had  cures  of  souls  and  legal  titles  were 
said  to  l)c  missi  a  jure  ad  locum  et  populum 
curtu  suae,  and  therefore  might  preach  to 
their  own  people  without  a  special  licence  ; 
but  if  any  one  pruaclicd  in  other  parts  of 
the  diocese,  or  was  a  stranger  in  it,  then  he 


was  to  be  examined  by  the  diooenD»  ^f 
he  was  found  torn  moribma  pmm  teim^ 
idoneuSf  he  might  send  him  to  preach  tooK 
or  more  parishes  as  he  thought  mtcti  m 
he  was  to  show  his  lieence  to  the  iBcao- 
bent  of  the  place,  under  the  qmeopil  *<A 
before  he  was  permitted  to  pfcieb.  ^ 
ling.  Ca.  13. 

(4)  Lyndwood,  Pror.  Const  Ai«.  lA 
215. 

(5)  Stilling.'Ca.  51.     3  RoL  Akr.  A*- 
(X),  364. 
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clerk  stay  till  he  hath  done,  or  may  appoint  him  a  convenient  time  to  Bt  whom  ma 

end  him  for  hia  approbation.  (1)  ^"""t™" 

*^*^  v     X  TO  BZ  COW- 

Fhe  examination  extends  to-*l.  Concerning  the  person,  as  if  he  be  under  ducted. 


&  or  a  Ujrnuui : — 2L  Concerning  his  conversation,  as  if  he  be^  criminous : — 

Concerning  his  ability  to  discharge  his  pastoral  duty>  as  if  he  be  un-  which  the 

amed,  and  not  able  to  feed  his  flock  with  spiritual  food.  (2)  examination 

The  manner  of  the  examination  is  regulated  by  the  39th  canon,  which  ^^'^'^ 

dains  that  *'  no  bishop  shall  institute  any  to  a  benefice,  who  hath  been  (^^o^g  f^^ 

dained  by  any  other  bishop,  except  he  first  show  unto  him  his  letters  of  institution  of 

ders,  and  bring  him  a  sufficient  testimony  of  his  former  good  life  and  SI*"*?*"  "*^ 
ihanour,  if  the  bishop  shall  require  it ;  and,  lastly,  shall  appear  upon  due 
camination  to  be  worthy  of  his  ministry." 

The  ordinary  is  not  accountable  to  any  temporal  court  for  the  measures  Ordinary  not 

5  takes,  or  the  rules  by  which  he  proceeds,  in  examining  and  judging  accountable  to 

nly  he  must  examine  in  convenient  time,  and  after  that  refuse  in  conve-  ^ourt  for  the 

enttime) ;  and  the  clerk's  having  been  ordained  (and  so  presumed  to  be  mode  of  ex- 

f  good  abilities)  does  not  take  away  or  diminish  the  right  which  stat  13  &  »™in*^n- 
k  Car.  2.  c.4.  gives  to  the  bishop  to  examine  and  judge.  (3) 


3.  Causes  of  Refusal.  Causes  op 

Refusal. 

All  nuitters  that  are  causes  of  deprivation  are  also  causes  of  refusal  (4),  All  matters 

for  the  commission  of  all  crimes  which  are  mala  in  scy  such  as  incon-  *^*f  •'^  causes 

lence,  drunkenness,  murder,  manslaughter,  heresy,  schism,  simony,  and  ^  afso  rauses 

ijnry.     And  it  is  said  that  the  ordinary  may  refuse  a  clerk  upon  his  own  of  refusal. 

owledge  for  an  oflence  committed  by  him,  and  which  is  a  good  cause 

refusal,  although  he  be  not  convicted  of  the  same  by  law.  (5) 

The  effect  of  the  presentee  declining  to  attend  the  bishop  for  examination,  EfTcct  of  pre- 

U  receive  illustration  from  the  following  cases :—  wniee  declining 

[o  the  diocese  of  Exeter,  in  the  year  1833,  a  clergyman  was  presented  to  bishop  for  ex- 

ionsiderable  benefice  in  the  county  of  Cornwall  by  a  spiritual  corporation,  amination. 

te  bishop  required  the  presentee  to  attend  him,  at  an  appointed  time,  for  If  a  spiritual 

imination  of  his  sufiiciency,  and,  on  his  declining  to  do  so,  refused  to  in-  an*[^uffi^"J 

tute  him.     Hereupon,  the  patrons  ofiered  to  present  another  clerk  to  the  clerk  he  cannot 

caot  benefice ;  but  the  bishop  refused  to  receive  their  second  presentation,  '"**'*•*  *  ^^^^^^^ 

the  express  ground,  that  a  spiritual  patron  having  presented  a  clerk  who 

foand  insufficient,  cannot  make  a  second  presentation  on  the  same  va« 

Bcy.     The  bishop  subsequently  collated  on  lap^ 

la  the  same  diocese,  in  1837,  a  clergyman,  neing  possessed  of  an  ad-  Bishop  can 

Vion,  prayed  to  be  admitted  to  the  benefice,  which  was  become  vacant.  <^™1*^*  clergy- 

•  -1         ii«t  •111!  ji.  •■    ""C"  *"  orders 

this  case,  also,  the  bishop  required  the  clerk  to  attend  him  at  an  appointed  to  Kubmit  to  an 

le  for  examination,  and,  on  his  declining,  refused  to  institute  him.     But  examination. 

the  patron,  though  a  clergyman,  held  the  advowson  not  in  his  spiritual 

t  in  his  personal  capacity,  the  bishop  did  not  object  to  his  nuiking  a  pre- 

itation  of  another  clrrk.     This,  however,  not  being  done,  the  bishop 

Sated  after  the  six  months. 

;i)  ElrtM  {Sir  W.)  t.  Fmrk  {Archlnihop  (3)  Gibm>n*s  Codex,  R07.     Hdex.  ExHer 

i  Hob.  317.      Spuot't  ease,  5  Co.  57.  (Bishop  of),  4  Mod.  134. 

9)  3  InsU  631.  (4)  Sjiecol^M  casr,  5  Co.  5H. 

i5)  Watson'h  Clergyman*!  Law,  215. 
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Causes  ow 
Kkfusal. 


Sut  13&14 
Car.  2.  C.4. 
8.  14. 

Priest's  orders. 
Letters  of 
orders  and 
testimonials. 


Refusal  for 
want  of  learn- 
ing. 


By  Stat.  13&14  Car.  2.  c.4.  s.  14.  no  person  is  capable  of  being  admitted 
to  any  parsonage,  vicarage,  benefice,  or  other  ecclesiastical  promotion  or 
dignity  whatsoever,  until  he  has  been  ordained  priest. 

There  is  scarce  any  one  thing  which  the  ancient  canons  of  the  church 
more  peremptorily  forbid  than  the  admitting  of  clergymen  of  one  diocese  to 
exercise  their  function  in  another,  without  first  exhibiting  the  letters  testi- 
monial and  commendatory  of  the  bishop,  by  whom  they  were  ordained. 
And  the  constitutions  of  the  Archbishops  Walter  and  Arundel  show, 
that  the  same  was  the  known  law  of  the  English  Church,  to  wit,  that  none 
should  be  admitted  to  officiate  (not  so  much  as  a  chaplain  or  curate)  in  any 
diocese,  in  qua  oriundus  sive  ordinatus  non  fucrit  nisi  deferat  secum  hteras 
ordinum  suorum,  atque  literas  commendatitias  dicecesani  sui.  (1) 

Notwithstanding  which,  in  Palmes  v.  Peterborough  {Bishop  of)  (2),  on 
a  quare  impedit  brought  against  the  bishop,  the  bishop  pleaded  that  lie 
demanded  of  the  presentee  of  the  plaintiff  to  see  his  letters  of  orders,  and 
he  would  not  show  them ;  and  also  he  demanded  of  him  letters  missive  or 
testimonial,  testifying  his  ability  ;  and  because  he  had  not  his  letters  of  or- 
ders, nor  letters  missive,  nor  made  proof  of  them  otherwise  to  the  bisbofs 
he  desired  leave  of  the  bishop  to  bring  them ;  and  he  gave  him  a  week, 
and  he  went  away,  and  came  not  again ;  and  that  the  six  months  passed, 
and  he  collated  by  lapse.     And  upon  demurrer,  it  was  adjudged  fortk 
plaintiff;  for  that  these  were  not  causes  to  stay  the  admittance,  and  tbe 
clerk  is  not  bound  to  show  his  letters  of  orders  or  missives  to  the  bisho[H 
but  the  bishop  must  try  him  upon  examination  for  one  and  other. 

It  is  to  be  observed,  that,  as  to  the  letters  of  orders,  it  was  only  ad- 
judged not  to  be  necessary  to  produce  the  very  letters  of  orders,  for  they 
might  be  lost,  and  proof  thereof  might  otherwise  be  very  well  made  from  the 
registry  of  the  bishop  who  ordained  the  clerk;  or  else  it  would  follow, 
that  every  clergyman  whose  letters  of  orders  were  lost,  or  consumed  bf 
fire,  or  other  accident,  would  be  incapable  of  being  admitted  to  a  benefieeii 

And  as  to  the  letters  testimonial,  the  bishop  charged*  that  he  did  not 
bring  such  letters  testifying  his  ability,  which  the  Court  seems  to  have 
understood  of  his  ability  as  to  learning,  of  which,  without  doubt,  the  bbbop 
must  judge  upon  examination  ;  but  the  bishop  ought  to  have  set  forth  tint 
be  did  not  produce  letters  missive  or  testimonial  of  his  good  life  ttd 
behaviour. 

In  Albany  v.  St  Asaph  {Bishop  of)  (3),  the  want  of  knowledge  intb« 
Welch  tongue  was  declared  to  be  a  good  cause  oPrefusal,  when  the  serrict 
was  to  be  performed  in  that  language,  as  rendering  the  clerk  iocaptble  of 
the  cure;  nor  did  it  avail  to  allege,  that  the  language  might  be  learned, or 
that  the  part  of  tlie  cure  he  was  incapable  of  might  be  discharged  bja 
curate.  (4-) 

The  law  is  the  same,  if  the  person  presented  does  not  undeisttBd 
the  English  tongue ;  for  in  such  case  the  bishop  may  refuse  hin  Af 
incapacity.  (5) 

Where  there  is  a  mixture  of  divers  languages  in  any  place^  tbenW 


(1)  Gibson's  Codex,  806. 

(2)  Cro.  Eliz.  241. 

(3)  Gibson's  Codex,  807. 

(4)  Ftcfe  Stat.  1  &  S  Viet  c    106. 


103,  104,  105.  Stephens*  Ettkuitfiwl 
Sututes,  1876.  SUU  6  &  7  Vict  c.  77* 
8.  12.     Ibid.  SS84. 

(5)  Watson*!  dagfrnuCM  Itv.  ^^ 
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iw  (1)  is,  that  the  person  presented  do  understand  the  several    Cau«s  or 

Rkfusal. 


1  be  alleged,  that  are  only  mala  prohibita^  such  as  haunters  of 
players  at  unlawful  games,  the  refusal  is  unwarranted.  (2) 
ishop  refuse  a  clerk  for  insufHciency,  and  the  patron  present 
d  the  bishop  admit  the  first,  he  is  a  disturber ;  for  having  once 
L  for  insufficiency,  he  cannot  afterwards  accept  him.  (3) 


4.  Notice  op  Refusal. 

les  it  is  fair  and  equitable  to  give  notice  to  the  patron  of  the 
atever  the  cause  may  be ;  for  it  is  very  possible  that  the  person 
aay  be  many  ways  unlit,  and  the  patron  not  know  it. 
ce  of  refusal  ought  to  be  given  with  as  much  speed  as  conveni- 
be ;  and  therefore,  when  the  ordinary  delayed  to  give  notice  to  the 
:he  space  of  twenty-two  days,  it  was  held  that  the  notice  was  insuf- 
1  that,  therefore,  the  bishop  should  have  no  advantage  by  lapse.  (4) 
.use  of  refusal  be  for  default  of  learning,  as  that  the  examinant 
nderstand  the  language  of  the  country  wherein  he  is  to  preach, 

is  not  didacticuSy  or  that  he  is  an  heretic,  schismatic,  or  the 
(longing  to  the  knowledge  of  ecclesiastical  law,  then  he  must 
I  thereof  to  the  patron. 

erk  presented  be  the  presentee  of  a  lay  patron,  and  be  refused  by 
y,  the  ordinary  in  most  cases  is  bound  to  give  notice  to  the  patron 
*usal ;  for  if,  in  such  case,  no  notice  be  given,  no  lapse  can  run, 
other  clerk  be  presented ;  nor  if  notice  be  given,  unless  upon  trial, 
ras  justly  refused.  But  if  a  clerk  presented  be  for  good  cause 
id  notice  thereof  be  in  due  time  and  manner  given  to  the  patron, 
ler  clerk  be  presented  in  time,  lapse  will  run  to  the  ordinary.  (6) 
lerk  refused  be  the  presentee  of  a  bishop,  or  other  ecclesiastical 
e  ordinary  is  not  bound  to  give  notice  of  the  refusal;  or  if 
such  patron  can  never  revoke   nor  vary   his   presentations,  by 

one  afterwards  that  is  better  qualified,  without  the  ordinary's 
;he  law  supposing  him  that  is  a  spiritual  person  to  be  capable 
g  an  able  clerk  :  and  so  lapse  may  come  to  him  unavoidably,  if  the 
presented  be  justly  refused.  (7) 


Crimes  maia 
prohibUa. 

Effbct  of  bishop 
admitting  a 
rejected  clerk, 
if  patron  upon 
the  rejection 
present  an- 
other. 

NOTICI  OP 
UlFUSAU 

Patron  ought, 
in  fairness,  to 
have  notice  in 
all  cases. 

Notice  ought 
to  be  given 
speedily. 


V^hen  notice 
must  be  given 
to  the  presentee 
of  a  lay  patron. 


When  notice 
need  not  be 
given  to  the 
presentee  of  an 
ecclesiastical 
patron. 


miam  in  pleris(|ue  pnrtibus  infra 
talem  atquc  dioeccsln,  permixti 
liversarum  linguarum,  habeiitcs 
rarios  ritus  ct  mores  ;  districtc 
ut  pontifices  hujusmodi  civita- 
dicMeuum  provideant  viros 
,  secundum  diversitatcs  rituum 
ID,  divina  illis  officia  ccicbrcnt, 
itica  sacramenta  ministrcnt 
«•  verbo,  pariter  ct  cxemplo.** 
t.Sl.c.  15. 
Km's    Codex,   807.      1   Black. 

m'f  Codex,  708. 
ofi*»  Clergyman*s  Law,  216. 
fs  COM,   5  Co,  58.     ABtan^  v. 
Biakipo/),  Cro.  Klix.  119. 
in*s  Clergyman*!  Law,  lis. 


(7)  When  the  bishop  has  given  notice  of 
his  refusal  of  a  clerk,  this  does  not  give  the 
patron  a  lon;;er  time  to  present  in,  than  he 
had  before.  For  if  the  church  be  so  void, 
that  the  bishop  is  not  bound  to  give  the  pa- 
tron notice  of  the  avoidance,  the  patron 
must  present  his  second  clerk  (if  he  think 
his  first  presentee  to  be  justly  refused) 
within  the  six  months,  accounting  from  the 
time  the  avoidance  happened.  But  if  the 
church  be  void  by  such  means,  as  that  the 
six  months  do  not  run  without  due  notice 
to  the  patron  of  the  avoidance,  and  the 
patron  present  his  clerk  before  the  ordinary 
has  given  him  any  notice  thereof;  if  the 
ordinary  refuse  his  clerk,  and  give  notice  of 
his  refusal,  yet  the  patron,  at  it  seemif  has 
six  months,  accounting  from  the  notice  of 
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Nonn  OP 
RcrcsAL. 

When  the 
cause  of  refusal 
bforatempond 
crime. 


MODK  OP 

oiTina  Notice. 


If  the  cause  be  temporaU  as  a  felon»  or  homicide  or  other  temponl  crime, 
or  if  the  disability  grow  by  any  act  of  the  parliameDt»  or  other  temponl 
law»  there  do  notice  need  be  given,  unleaa  notice  be  prescribed  to  be  gifen 
thereby.  (1) 

In  HeU  V.  Extter  {Bishop  (^)  (2)  it  was  said  by  the  Court,  that  « if  the 
ordinary  refuse  quia  criminosus,  he  need  not  give  notice  of  hb  refusal,  for 
the  crime  is  as  much  in  the  cognisance  of  the  patron  as  of  the  bishop;  and 
in  that  case  the  lapse  shall  incur  from  the  avoidance ;  but  if  he  refuse  quit 
illiteratus,  he  must  give  personal  notice,  and  the  lapse  shall  incur  from  the 
refusal.*' 

But  in  Rex  v.  Hereford  {Bishop  of)  (S),  where  the  refusal  was  of  a 
common  drunkard  and  common  swearer,  who  was  presented  by  the  kin^ 
and  it  was  argued,  that  in  this  case  no  notice  need  to  be  given,  beeaue 
nullum  tempus  occurrii  regi^  and  no  lapse  could  incur  if  he  did  not  present 
again  within  the  six  months ;  yet  the  Court  resolved,  that  the  plea  was  bid, 
for  want  of  notice  alleged.  (4) 

Notice  is  to  be  given  to  the  person  of  the  patron,  if  he  be  within  the 
county  where  the  church  is  at  the  time  of  the  giving  thereof;  otherwise  it 
is  to  be  given  to  him  by  an  instrument  in  writing  aflized  to  the  door  of 
the  church  to  which  the  clerk  was  presented  ;  but  if  notice  be  given  bymeh 
instrument,  before  the  patron  be  inquired  after,  and  a  return  made  tkit 
he  is  not  to  be  found  within  the  county,  such  notice  is  not  good.  (5) 

Dr.  Phillimore  (6)  states,  <*  The  notice  ought  to  be  personal  by  1 
from  the  bishop  to  the  patron ;  it  is  not  sufficient  that  it  be  fixed  to  tie 
door  of  the  same  churchy  unless  the  patron  is  out  of  the  country,  hd 
notice  must  be  given  though  the  patron  had  personal  notice  before  of  tke 
refusal  of  a  former  presentee,  and  the  patron  still  continues  in  the  i 
county.  It  shall  not  be  a  cause  of  refusal,  that  he  does  not  prodnee  Ui 
hitters  of  orders,  for  perhaps  they  are  lost,  or  that  he  haid  not  lif 
letters  testimonial.**  (7) 


RlMKDIKS  FOR. 
IMPEOPER  Rb- 
rUSAL. 

Remedy  for  the 
patron  in  the 
temporal  court 
by  quare 
impedit. 

Cause  of  refusal 
must  be  spc> 
cially  stated. 


5.  Remedies  for  improper  Refusal. 

If  the  patron  find  himself  aggrieved  by  the  ordinary's  refonl  of  ^ 
clerk,  he  can  have  his  remedy  by  quare  impedit  in  the  temporal  oout 

"Id  a  quare  impedit  brought  against  the  bishop,  for  refusal  of  tbecM^ 
must  showthe  cause  of  his  refusal  specially  and  directly  (for  whether  die  ctfiB 
thereof  be  spiritual  or  temporal,  the  examination  of  the  bishop  conchdeiMt 
the  plaintifi*),  to  the  intent  the  Court  being  judges  of  the  principal  ctvi^BV 
consult  with  learned  men  in  that  profession^  and  resolve  whether  the  CHwke 
just  or  no ;  or  the  party  may  deny  the  same^  and  then  the  Court  shall  ^ 


the  bishop's  refusal,  to  make  his  second  pre- 
wntment  in,  before  lapse  can  incur.  But  if 
the  bishop  have  given  notice  of  the  avoidance 
before  the  patron  presented,  and  then  refuse 
the  patron's  clerk  for  just  cause,  and  give 
notice  thereof,  the  patron's  six  months  are 
to  be  accounted  fhmi  the  first  notice. 
Watson's  Clergymmn's  Law,  SI 7. 
(1)  2  Inst.  6S1. 


(2)  2  Salk.  5S9. 
(8)  Comyn,  358. 

(4 )  Gibson's  Codex,  807. 

(5)  Watson's  aergjman*s  Liv,  21- 
Dyer.  327.  (b).  pL  7.  3  Lcoa  47-  •»* 
Albany  v.  St.  Atapk  (BtiAcp^>0&  0^ 
119. 

(6)  1  Bum's  £.  L.  by  FfOEmtntlSl 
(7)CoiiuDi8.JB:9iMt(I> 
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te  llie  metropoUtaci  to  certify  the  »mme ;  or  iftlie  cause  be  temporal,  and 
vufieicpt  in  law  (which  the  Couit  must  decide),  the  same  may  be  traversed, 
aod  an  issue  thereupon  joined  and  tried  by  the  country ;  and  yet  in  soma 
€Mei|  notwithstanding  the  statute  (1),  ulonietas  ^tersona  t^halt  be  tried 
bjr  the  countn',  or  else  there  should  be  a  failure  of  justice  (which  the  law 
wiU  never  suffer),  an  if  the  inability  or  insufficiency  be  alleged  in  a  man 
llial*b»  dead^tbis  ease  is  out  of  this  statute,  for  the  bishop  cannot  examine 
liijis»  tknd  the  words  of  the  act  are,  de  idomeiate  perscnee  prcueniaia  ad 
hmtfiemm  tceUsm perHnet  txammaiiOi  Sfc.  And,  consequently,  though  the 
Uftller  be  gpintual»  yet  shall  it  be  tried  by  a  jury,''  (2) 

^Kul  BufTicieQt,"  or  ^'not  capable  in  learning  to  have  the  church/*  will 
bi  a  good  plea  on  the  part  of  the  bishop,  without  setting  forth  in  what 
kllMU  of  learning  or  to  what  degrees  be  was  defective ;  but  the  bt5liap 
would  not  be  allowed  to  plead  generally,  that  the  clerk  presented  waa 
an  inveterate  schismatic* 

Thus  in  Rej^  v.  Ca  titer  buri/  {Archbishop  of)  and  I^ondmi  (Bishop  of){S), 

Lord  Ellenborough  obser\'ed,  "In  Speeofs  case  it  is  decidifd  that  it  is  not 

ftUowabte  to  plead  generally  that  the  clerk  presented  is  an  inveterate  schis- 

That  c&se  was  much  discussed,  and  there  was  great  debate  among 

'  judges  whether  a  plea  pleaded  in  this  generality  were  good  or  not.     I 

I  thmk  the  judges  were  equally  divided  in  tlie  C'ommon  Pleas ;  upon  which  the 

I  opiaion  of  the  other  judges  was  taken,  when  the  greater  part  decided  that 

it  Wis  not  a  good  plea;  and  this  judgment  w^as  afterwards  afBrmed  in  the 

Iittg*»  Bench,  upon  a  writ  of  error;  and  it  wm  teld,  according  to  the  re- 

^of  Uie  case  (4),  tliat  the  cause  of  the  schiiiiii  or  heresy,  for  which  the 

ntee  is  refused,  ought  to  be  alleged  in  certain,  to  the  intent  that  the 

ng\  Court  may  consult  with  divines  whether  it  be  schism  or  no ;  and  if 

i  party  be  dead,  thereupon  to  direct  the  jury  totry  it ;  but  if  it  be  traversed, 

*ijtl  the  party  refused  be  olive,  it  shall  be  tried  by  the  metropolitan.     The 

b*ttUiority  which  belongs  to  Specots  case^  has  been  certainly  questioned,  or, 

thai  attomey-general  said  yesterday,  it  has  been  a  good  deal  shaken  by  the 

*  of  Hek  y.EwdmriBuhap  of).  (5)     It  was  there  maintained  that  it  was 

I  plea  on  the  part  of  the  bishop,  that  the  presentee  was  miuns  sutliciens 

hteratura,  witfaout  staling  in  v%'hat  particulars.    It  was  contended  that  he 

lid  state  in  what  respects  he  was  niinya  sufliciensj  &c* ;  because,  in  case 

fthe  death  of  the  party,  it  could  not  be  tried  by  the  archbishop,  but  must 

\  O^ed  by  the  jury*     It  is  so  laid  down,  certiiinly,  in  the  books ;  but  a  trial 

ftt  sort  has  never  occurred  in  our  times,  nor  is  there  any  instance  of  it, 

,  aware  of,  to  be  found  in  our  books;  and  if  such  a  case  should 

D,  it  does  not  occur  to  me  how  such  a  trial  could  conveniently  proceed. 

» Ik  jury  of  twelve  fanners  collected  in  the  jury-box,  addressing  theni- 

\  to  try  the  literature  of  a  departed  person ;  how  are  they  to  set  about 

Are  they  to  try  it  by  evidence  of  bis  reputation  for  literature  ge- 

'  ?     Or  are  they  to  trj^  it  by  the  particular  documents  in  proof  of  bis 

which  he  may  have  left  in  the  shape  of  Latin  or  Greek  exereiseSf 
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r#I)  Aniculi  Cleri,  9  £dw.  2. 

C9>  t  tnal.  &HS.      Spttoti  eatt,  5  Co.  58. 
^I^wtfw.  Si.  Ampk  (Biifivpo/)^  Cro,  El  it. 
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(3)15  East^  142, 

(4)  In  5  Co,  58„  and  whidi  ts  alio  r^- 
porttrd  in  Andc^rsoiit  18*^,  and  3  Leon.  I9li. 
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produced  upon  his  examination  before  the  bishop,  and  upon  which  the 
bishop  pronounced  at  the  time  when  he  refused  to  institute  him  ?  It  wooid 
be  somewhat  strange  to  present  to  the  grave  attention  of  such  a  panel  the 
translation  which  the  deceased  may  have  made  from  some  part  of  the  sacred 
writings  in  the  Greek  tongue,  or  his  Latin  composition  upon  a  theme  which 
may  have  been  handed  to  him  by  the  bishop ;  to  hear  counsel  hannguDg 
them  upon  topics  of  grammatical '  construction  or  verbal  criticism,  and  to 
see  them  assisted  by  a  judge  (who  possibly  may  not  himself  be  very  deeply 
learned  in  the  dead  languages),  addressing  their  minds  to  try  whether  some 
learned  bishop  is  right  in  the  judgment  he  has  formed  upon  the  same 
materials,  and  sitting  as  a  court  of  error  from  him  in  matters  of  grammar. 
I  wish  that  the  law  books,  which  tell  us  that  it  belongs  to  a  judge  and 
jury  to  decide  such  points,  had  at  the  same  time  instructed  us  how  we  are 
adequately  to  perform  the  task.  As  no  case  has  been  referred  to  as  havinf 
yet  happened,  so  I  hope  none  will  ever  arise ;  for  however  well  constituted 
we  may  be  for  other  purposes,  every  body  must  see  that  a  very  imperfect 
and  blind  execution  of  duty  must  take  place,  if  the  trial  of  literature  were 
committed  to  such  a  tribunal." 

It  appeared  in  Rex  v.  Dublin  (Archbishop  of )  (I),  that  the  curacy  of  St 
James'  parish  having  become  vacant,  the  vicar  (in  whom  the  right  of 
nomination  is  vested)  nominated  a  layman,  who  presented  himself  totte 
Archbishop  of  Dublin,  for  the  purpose  of  being  examined  prerioos  to 
ordination.  The  archbishop  having  refused  to  examine  him,  it  was  heU, 
that  his  refusal  was  diseretionary,  and  that  the  Court  of  Queen*s  Beuel 
would  not,  in  such  a  case,  grant  a  mandamus  to  the  archbishop,  reqainng 
him  to  proceed  with  the  examination. 

If  the  right  of  nomination  be  in  one  person,  and  that  of  presentatioo  ii 
another,  the  latter  is  to  judge  of  the  qualification  of  the  person  nomioatei 
in  the  same  manner  as  a  bishop  does.  But  if  the  person  presenting  object  to 
the  nominee  on  the  ground  of  immorality,  that  must  be  tried  by  a  jury.  (8)    | 

In  a  quare  impedit  against  the  Archbishop  of  Canterbury,  if  the  ability  of 
the  clerk  came  in  question,  it  is  said,  that  it  shall  be  tried  by  the  coontij, 
and  not  by  any  inferior  ordinary,  and  the  same  reason  seems  to  be  as  to  tk 
Archbishop  of  York.  (3) 

Dr.  Burn  (4)  has  made  the  following  observations  respecting  the 
which  a  clerk  possesses,  when  his  bishop  improperly  refuses 

**  When  the  bishop  refuses  without  good  cause,  or  unduly  delays  to  admit 
and  institute  a  clerk  to  the  church  to  which  he  is  presented,  the  derk  imf 
have  his  remedy  against  the  bishop  in  the  ecclesiastical  court,  as  the  pitni 
may  in  the  temporal  court. 

"  This  remedy  the  clerk  may  have  before  the  ordinary,  to  whom  tpi** 
are  to  be  made,  by  the  way  of  a  duplex  querela;  that  is  to  say,  if  a 
do  refuse,  then  before  the  archbishop  in  his  court  of  appeals ;  if  an  arch" 
bishop  do  refuse,  then  before  the  judicial  committee  of  the  privy  cooDcfli 

<*If  the  bishop  admit  the  clerk,  and  then  refuse  to  institute  him,the€lrtk 
may  have  the  same  remedy  against  the  ordinary  to  enforce  him  to  do  ^ 


(1)  1  Alcock  &  Napier  (Irish),  244. 

(2)  The  King\,  Stafford  (Marqwi  of\  3 
T.  R.  6A6, 


(3)  Wat8on*s  Clergyman's  Lav,  S3& 

(4)  1  Bum*!  £.  Li  1551. 


that  is,  the  clerk  presented  having  exhibited  hb  presentation  to  the    RtMioiis  ro* 
5p,   or  to   his  vicar-general   (havin|i[   power  to   institute),  and   being   ^^^^^ 

tvfufted   or  unjustly  delayed,    and   complaining   to   the  judge  of  appeals    

thereof,  the  judge  h  wout  to  write  to  the  bishop  in  form  of  lawj  and  this 
▼ritiiig  they  call  a  duplex  querela* 

**  Xhis  duplex  querela  is  to  contain  a  monition  to  the  bishop,  or  to  his 
fiemr-geaeral  (having  power  to  give  institution),  that  within  a  certain  time, 
i»  within  nine,  or  sometimes  fifteen  days  lie  admit  the  party  complaining  ; 
ilid  aka  a  citation,  whereby  the  bishop  may  be  cited  to  appear,  by  him^^elf 
OT  fifoetor,  at  a  day  after,  in  case  he  doth  not  institute,  to  show  cau!<t: 
wlty*  l»y  reason  of  bis  neglect  of  doing  justice,  the  right  of  institution 
b  not  devolved  to  the  superior  judge.  It  is  also  expedient  that  the  same 
inpUx  querela  contain  an  inhibition  to  the  bishop  and  to  such  vicar- 
gemend,  that  nothing  be  done  by  either  of  them  pending  the  suit  to  the 
prejadice  of  the  party  complaining.  ( 1 ) 

**The  clerk  refused,  having  obtained  from  the  proper  judge  a  duplex 
fmr^  is  to  take  care  that  the  bisiiop  be  admonished  to  admit  him,  and  to 
do  justice  within  the  time  mentioned  in  the  duplex  querehj^  and  abo,  accord- 
m,  in  the  contents  thereof^  to  inhibit  the  lii.'ihop. 

•^If  the    bishop,   after  he    is    admonished    to    institute  the    presentee, 

kIioII  €xprc5sly  refuse  to  admit  him,  tlie   mandatory  can  cite    the   bishop 

io  j^ipear,  according  to  the  contents  of  the  duplex  querela;    but  if  no 

i^Tu^  be  made,  the  bishop  being  admonished  as  aforeiiaid,  the  clerk  is  first 

t*i  rrjiair  to  the  bishop,  or  such  Ids  vicar-general  as  aforesaid,  on  tfie  tldrd 

^'i\  after,  if  no  more  than  nine  days  are  mentioned  in  the  dttplvjt  (/ut-reia, 

**r  on  the  fifth  day  after,  if  fifteen  days  be  appointed  therein^  and  to  exljiblt 

*^^  presentation,  and  to  require  admission  and  justice  in  all  respects  to  be 

•Jotjr  to  him,  and  offer  himself  ready  to  snbscribe  the  Thirty-nine  Artick*s 

**f  rdigion  and  the  declaration  as  required   by  law,  and  to  take  the  oaths, 

to  do  €VFry  other  thing  required  by  law  to  be  of  him  performed,  in 

of  his  admission  and  institution  into  that  benefice.     And  this  he  is 

two  times  more,  if  not  received,  namely,  every  third  or  every  fifth 

iy>  according  to  the  time  given  in  the  duplex  f/ttcrela.     But  if  he  cannot 

to  the*  presence  of  the  bishop,  he  is  to  protest  his  rcadine&s  to  receive 

admi&sioo,  and  to  subscribe  as  aforesaid,  and  to  have  at  least  two  wlt- 

thenof- 

**  If  the  bishop  shall  not  do  the  clerk  justice  within  the  time  limited,  theUi 

tlic  expiration  thereof,  the  party  presented  is  to  take  care  that  the 

^iafcop  be  cited  according  to  the  tenour  of  the  duplex  querela, 

••  If  the  person  that  is  to  cite  the  bishop  cannot  come  to  his  presence,  he  Is 
^^  Atgoify  to  Aome  of  the  bishop's  servants  that  he  hath  a  duplex  querela  at 
*■•  intftanee  of  anch  a  clerk  presented  to  such  a  church,  to  be  by  him  exe- 
aod  to  desire  that  he  may  come  to  the  presence  of  the  bishop*  If 
nay  not  come  to  th^  bishop's  presence  so  that  he  cannot  cite  him,  the 
tntec  is  to  slay  till  the  day  on  which  the  bishop  should  appear  had  he 
cited ;  at  which  time  he  b  to  be  called,  and  if  he  appear  not  by  himself 
ir,  a  citation  vtis  el  modh  is  to  be  decreed,  which  is  to  be  executed 
\r  if  the  bishop  may  be  spoken  with,  and  if  uo^  then  by  atfixing  it 

ffmlt&ni't  cau^  Hub.  15. 
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Rkmkdixs  poe    to  the  outward  doors  of  the  bishop's  palaoe,  or  the  house  where  the  fatthq) 
^ijIal.'**    *"     resides,  or  of  his  cathedral  church. 

«  After  the  bishop  is  cited,  whether  by  the  first  or  second  mandate,  the 

person  citing  is  to  certify  to  the  clerk  or  his  proctor  by  his  letters,  or  bj 
subscribing  upon  the  backside  of  the  mandate,  the  day  of  executing  the  mo- 
nition to  institute,  and  the  inhibition,  the  several  days  of  the  presentee's 
asking  admission,  and  the  day  of  his  citing  the  bishop,  and  if  the  bishop 
refused  expressly  to  admits  that  is  also  to  be  certified. 

<<  If  the  bishop  appear  not  at  the  day,  upon  the  petition  of  the  presentee's 
proctor,  the  bishop,  being  thrice  called,  is  by  the  judge  pronounced  conte- 
macious,  and  as  a  punishment  of  his  contumacy,  the  judge  doth  pronooDoe 
the  right  of  instituting  the  presentee  to  his  benefice  to  be  devolved  to  the 
superior  judge,  and  doth  decree  that  the  clerk  shall  be  institated,  and  tint 
he  will  write  to  the  archdeacon  or  ordinary  of  the  diocese  where  the  churck 
is,  commanding  him  to  induct  him. 

"  Then  the  clerk  is  remitted  (if  the  proceedings  be  in  the  Court  of  Arcbes 
or  Audience)  to  the  archbishop  to  examine  him ;  and  the  archbiahqp,  ap- 
proving of  him,  returns  him  with  his  Jiat  iiutUutio  to  the  judg^  who»  before 
he  institutes,  is  wont  to  require  a  bond  of  the  presentee  to  save  \am 
harmless  on  that  account 

*'  But  if  the  bishop  doth  appear,  and  doth  allege  some  just  cause  why  he 
refused  the  clerk,  then  they  are  to  proceed  to  the  trial  of  thai  as  in  other 
summary  causes. 

"  If  the  cause  alleged  by  the  bishop  be  not  proved,  the  judge  prMiooiw*^ 
as  before  for  his  o^ti  jurisdiction,  and  the  bishop  is  to  be  eondemned  » 
expenses ;  and  so  if  he  doth  allege  an  insufficient  cause,  as  that  the  ebflv 
is  litigious,  for  this  he  ought  to  have  tried. 

"  If  the  bishop  will  not  defend  the  suit  the  pretended  incumbent  may* 
it,  and  allege  that  the  church  is  full  of  himself;  but  then  the  judgewiD  W  j 
pronounce  sentence  for  his  own  jurisdiction,  because  the  bishop  hath  alkf"  I 
nothing  in  oppose  it.     But,   if  the  bishop  will  allow  such  incumbent  H 
defend  the  suit  in  his  own  name,  then  the  judge  cannot  decree  for  his  oil 
jurisdiction  until  the  cause  is  determined.  (1) 

''And  this  way  of  proceeding  in  this  case  against  a  bishop  is  allowed* 
by  the  common  law,  and  no  prohibition  iieth  for  the  bishop."  (2) 

(1)   Watson's    aergyraan*s    Lair,   232.  (2)  Watson's  Clcrgymui^  Law, » 

Oughton,  237.  248. 
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Stat,  55  Gto,  3.  e,  147.  —Stai.  56  Geo,  3.  c.  52.  —  Stai.  1  Geo,  4.  c.  6.  » ;Sto<.  6  (r^ 
4.  c.  8.  —  i7oM«  ofrendenee,  with  or  wiihcfut  land,  may  be  exchanged  for  house  and 
lands  —  Bower  for  iuenmbent  of  any  benefice  with  consent  of  patron  and  bishop,  to 
apply  momey  arising  from  sale  of  timber  for  or  towards  exchange  or  purchase  of  parson- 
age kofUM  or  glebe  lands  —  Exchange  of  houses  and  buildings  appertaining  to  livings 
augaunUd  by  governors  of  Queen  Anne^s  Bounty  —  Glebe  land  can  be  exchanged  for 
other  iand,  whether  in  the  parish  or  out  of  the  parish  —  Glebe  land  can  be  exehangedfor 
land  at^ining  to  a  house  of  residence —  Stat,  5^6  Vict,  c,  54.  ss,  5,  ^  2a — Exchange 
ofgkbe  land  under  the  Tithe  Commutation  Act  —  Exchange  of  lands  belonging  to  livings 
auguunted  by  Queen  Anne's  Bounty — Stat,  6*  §•  7  Gul,  4.  c.  71.  «f.  29  jf  62. — Exchange 
of  athes  belonging  to  Uvings  augmented  by  Quien  Anne's  Bounty  —  Stat.  6  jf  7  Geo,  4. 
c.  71.  M.  29.  jr  62. —  Exchange  of  tithes  or  rent  charges  in  lieu  of  tithes —  Stat  2^3 
Viet,  e.  62.  ss.  19,  20,  &  21.  —  Stat,  5tf6  Viet,  c.  54.  s.  6.  extending  power  of  gluing 
lamdforiiihet. 

Bystat  55  Geo.  3.  c.  H7.,  extended  by  stat  56  Geo.  S.  c.  52.,  stat.  1  Geo.    Stet  55  Oeo.3. 
e-6.,  stat  6  Geo.  4.  c.  8.,  stat  7  Geo.  4.  c.  66.,  atat  1  &  2  Vict  c.  23.,    ^^^^^  ^  ^  ^^ 
It  2  &  3  Vict.  c.  49.,  stat.  3  &  4  Vict  cc.  20  &  60.,  power  is  given    i  Ce^i.  Je.  * 
Ae  panon,  vicar,  or  other  incumbent  for  the  time  being  of  any  eccle-   6  Geo.  4.  c 8. 
flCieal  benefice,  perpetual  curacy,  or  parochial  chapelry,  with  the  consent   ^^^ti,  with  or 
the  patron  and  bishop  of  the  diocese,  to  convey  to  any  person  or  persons,   without  land, 
to  any  corporation  sole  or  aggregate^  and  their  successors,  the  parsonage  "^^  '^  fo 
glebe  house,  and  the  out-buildings,  yards^  gardens^  and  appurtenances  house  and 
BKof,  and  the  glebe  lands,  and  any  pastures,  feedings,  or  rights  of  com-  ^°^^ 
HI  or  way,  or  any  of  them,  belonging  to  such  benefice,  perpetual  curacy, 
parochial  chapelry,  in  exchange  for  any  house,  out-buildings^  yards,  gar- 
Bs,  and  appurtenances,  and  any  lands,  or  any  or  cither  of  them,  whether 
og  within  the  local  limits  of  the  living  or  not,  but  so  as  that  the  same  be 
■ate  conveniently  for  actual  residence  or  occupation  by  the  incumbent 
ereofy  the  same  also  being  of  greater  value  or  more  conveniently  situated 
■a  the  premises  so  to  be  given  in  exchange,  and  being  of  freehold,  tenure, 
beiDg  copyhold  of  inheritance^  or  for  life  or  lives  (the  consent  of  the  lord 
the  manor  to  any  such  exchange  being  first  obtained) :  and  it  is  pro- 
ledy  that  the  premises  so  accepted  in  exchange  shall  for  ever,  from  and 
■cr  the  conveyance  thereof,  be  the  parsonage  and  globe  house  and  glebe 
id  and  premises  of  the  living,  and  shall  become  annexed  thereto  for  ever; 
ri  that  such  premises,  if  previously  of  copyhold  tenure,  shall,  upon  the 
Dezation  thereof,  become  freehold. 

By  stat  56  Geo.  3.  c.  52.  s.  1.,  incumbents  can,  with  consent  of  the  Stat  56  Geo.  3. 
Ktod  and  bishop  of  the  diocese,  apply  the  monies  to  arise  by  sale  of  any  %q^'„  fyt  Iq. 
Elber  cut  and  sold  from  the  glebe  lands,  the  timber  whereof  belongs  to  cumbcnt  oisokj 
i*  benefice,  "  either  for  equality  of  exchange,  or  towards  or  in  part  of  bcnefi*^^**** 
^dity  of  exchange,  or  for  the  price  or  purchase  money,  or  towards,  or  in  tron  and  bishop, 
*t  of  the  price  or  purchase  money  of  any  house^  out-buildings, yards,  to  applymoney 


I 


Exchange  it 
ItrcuMJiENn. 

stle  of  timber 
^  err  lovards 
excbange  or 
purchase  of 
parsonage 
house  or  glebe 
lands. 

Stat.  1  Geo.  1. 

St.  ii.«.  10.S.13. 


Sut.  43  Gw,  3. 
c,107.  t.2. 
Exchjinge  uf 
houaeft  &nd 
buildings  ap* 
pertain ii»g  to 
liTinps  au^i;^- 
meoied  hy  go- 
vernors of 
Quetn  A  Hue's 
Bounty, 

Glebe  land  can 
be  exchaugi^d 
fur  other  land^ 
whether  in  the 
purUb  or  out  of 
the  parish, 

Glmhe  land  can 
be  exchniiji^frd 
fur  Idud  ;idjoiii- 
iiig^  to  a  hull  He 
of  residence, 

Stiit5&6  Vict, 
c.  54.  as.  5,  &  20. 
Exchange  of 
glebe  IftJifl  un- 
der the  Tiihe 
Coinmutntion 
Act, 

Stat.6&7  Gul. 
4.  C.7K  ss.*2y. 
&  6% 

Exchaii*»e  of 
tithes  or  retit- 
dmri^  in  lieu 
of  tithes. 


gardenftj  and  appuilenariccs,  or  lands,  or  any  or  eitber  of  ttiem,  Ut  lUt.  "u 
Geo*  3.  e.  14^7*^  authorii^ed  to  be  taken  in  exchaDge^  or  to  be  pttrrha^wii 
and  from  and  after  such  eicchange  or  purchase  to  be  anneied  to.  ind  to 
be  and  become,  the  parsonage  and  glebe-house  and  glebe  Uoiii  of  Mck 
benefice. 

By  stat.1  Geo.  L  «»t.ii.  e.  10.  s.  13.  it  was  enacted  that,  with  theCOHimM 
of  the  governors  of  the  Bounty  of  Queen  Anne,  and  the  incumb6Bti  f^om 
and  ordinary  of  any  augmented  llviDg,  or  cure»  to  exehaoge  all  or  Aaf  (art 
of  the  estate  settled  for  the  augmentation  thereof,  for  any  other  titak  n 
lands  or  tithes  of  equal  or  greater  value,  to  be  conveyed  to  the  larat  lio^ 
And  by  stat.  43  Geo/S.  c.  107.  s-  2*  it  was  enacted*  that  such  pow<?rfkdd 
be  extended  to  all  the  messuages,  buildings,  and  lands  beloogtlig  to  ei«f 
fluch  augmented  living  or  cure. 

By  Stat.  55  Geo.  3<  c.  14?.,   stat.  56  Geo,  3.  c.  52.,   slat.  1  Geo.  4^  t^ 
and  stat.  6  Geo.  4«  c.  8.,  glebe  land  can  be  exchanged  for  other  laadft 
in  the  parish  or  not. 

By  stat.  17  Geo.  3.  c.  .53.  ss.  10  &:   11.  (1),  when    new  boil^l 
necessary  for  the  residence  of  the  incumbent,  the  ordioary,  ice*  ci 
chase  any  convenient  house  within  one  mile  of  the  church,  and  two  i 
land;  and  when  any  such  land  shall  be  taken  and  used  a^  a  coovenifMt^ 
the  benefice,  the  purchase  money  or  equivalent  for  fiuch  land  siislt  be  I 
and  had  by  sale  or  exchange  of  some  part  of  the  glebe  or  tithei  of  < 
living  or  benefice,  which  shall  appear  to  the  ordinar}^  patron,  and 
bent  most  convenient;  and  every  such  sale  or  exchange  shall  Ik bf^ 
in  the  form  or  to  the  elFect  contained  m  the  schedule  thexe^mta  i 
and  registered,  as  is  thereinbefore  directed. 

By  stat  5  &  6  Vict.  c.  54.  ss.  5.  &  20*  the  tithe  commisskmefs 
change  the  glebe  lands  of  any  benefice,  or  any  part  thereof,  for  otlwf  I 
within  the  same  or  any  adjoining  parish,  or  otherwise  convenienUyi 
with  the  consent  of  the  oi^inary  and  patron  of  the  benefice,  and  of  the  i 
owner  having  or  claiming  title  to  the  land  so  to  be  given  in  exdiatfel 
the  glebe  lands. 

By  stat.  6  &  7  GuJ.  4.  c.  71.  s*  29-  any  parochial  agreement  oaf  I 
made   for  giving    to   any  ecclesiastical   owner,   in   right  of  any 
benefice  or  dignity,  of  any  tithes,  or  of  any  rent-charge  for  whicfc  i 
tithes  shall  have  been  com  muted,  any  quantity  not  exceeding  la  tile  i 
twenty  imperial  acres  of  land,  by  way  of  commutation  for  the  i 
equivalent  part  of  the  great  or  small  tithes  of  the  parish^  or  in  i 
or  exchange  for  the  whole  or  an  equivalent  part  of  any  rent-duuft  i 
to  be  paid  instead  of  such  tithes. 

By  stat.  6  &  7  GuK  4.  c.  71.  s.  62.  the  owner  of  any  landi 
with  rent-charge  can  agree  at  any  time  (2)  with  any  ecdesiastkal  | 
being  the  owner  of  the  tithes  thereof,  in  riglit  of  any  spiritual  httid 
dignity,  forgiving  land  instead  of  the  rent-charge  charged  oribooti^l 
charged  upon  his  lands ;  and  every  such  agreement  shall  be  inaiie  ' 
the  hands  and  seals  of  the  landowner  and  tithe-owner,  and  shaOeoii'i 
the  particulars  thereinbefore  required  to  be  inserted  in  a  pa«>^iill 
meiit  for  giving  lajid  instead  of  tithes*  or  rent-charge;  bat  1 


i«MeM 


(1)   FidepoMi,  tit.  Moft'TOAGUi 


(5>  Sui.9&3Tic«.^»^ 


EXCHANGE  BY  INCUMBENTS.  58S 

ra  shall  be  enabled  to  take  or  hold  more  than  twenty  imperial  acres  of  Exchavgk  xr 
n  the  same  parish.  Incum».»it.. 


t  2  &  S  Vict.  c.  62.  88.  19,  20,  &  21.,  after  extendmg  the  time  for  Suts&sVict. 

5  land,  &c  in  lieu  of  tithes,  so  that  land  may  be  acquired  in  exchange  ^-62.  «».19,2Q, 

thes  or  tithe  rent-charge,  at  any  time  after  as  well  as  before  the  con- 

fcion  of  the  apportionment,  enacts  that  lands  taken  by  ecclesiastical 

owners  instead  of  tithes,  shall  vest  absolutely  in  them ;  and  that  cor- 

ions,  trustees  or  feoffees  for  charitable  purposes,  and  churchwardens 

•Terseers,  or  trustees  or  feoffees  of  parish  property,  or  property  held 

vested  in  them  for  parochial  or  other  uses  or  purposes  in  the  nature 

parochial  or  public  trust  (1),  can  convey  lands  for  the  purpose  of 

ing  the  taking  of  land  instead  of  rent-charge. 

t  5  &  6  Vict  C.54.  S.6.,  after  reciting  that  the  power  of  giving  land  Stot5&6  Viet. 

d  of  tithes  had  been  found  beneficial  to  both  tithe-owners  and  land-  c.54.  ?.6.  ex- 

»,  but  that  such  power  had  been  inoperative  in  a  great  degree  by  oTgivlngUn" 

1  that  the  landowners,  by  giving  land  instead  of  vicarial  tithe,  cannot  for  tithes. 

heir  lands  from  the  liability  to  rectorial  tithe  and  the  converse,  enacts 

iny  tithe-owner  can,  with  the  consent  of  the  patron  and  ordinary, 

for  the  assignment  to  any  other  owner  of  tithes  issuing  out  of  the 
lands  of  so  much  of  his  tithes  arising  within  the  same  parish,  or  of  the 
barge  agreed  or  awarded  to  be  paid  instead  of  such  tithes,  as  shall  be 
divalent  for  the  tithes  belonging  to  such  other  tithe-owner  issuing  out 
i  same  lands,  or  for  the  rent-charge  agreed  or  awarded  to  be  paid 
d  thereof,  for  the  purpose  of  enabling  any  landowner  who  shall  be 
•us  of  giving  land  instead  of  tithes  to  free  his  lands^  or  any  part  thereof, 
both  rectorial  and  vicarial  tithes,  and  from  the  payment  of  any  rent- 
B  in  respect  thereof. 


EXCOMMUNICATION.  (2) 


yiRALLY,  pp.  534,  555. 

IX  Statutes,  pp.  526 — 541. 

taL  5  EKz,  r.  2S.  ~-  Avardimg  and  returning  the  vrit  of  exccmmumcato  capiendo 
—  What  fi  to  he  done  uith  the  lotfy  of  the  rxctmmutiicute  —  Ifhrre  the  sheriff  re" 
tmrm§  utm  ett  inrentvM^  Addition  according  to  $tat  I  Ifen,  5*  c,  5.  ~-  Siat.  50  6>o.  3. 
c.  1S7.— A'xcosunvjticaftoM  discontinued,  exctpt  in  certain  cases'— Jn  uhat  cases 
excommunication  is  to  continue  ^  Frocndings  in  case  of  excommunication  <— Judg- 
went  of  Sir  Herbert  Jenner  Fuit  in  Titchmarsh  ▼.  Chapman^  Stat.  2  %^S  GuL4, 
c.  !B.   f.  1.  —  Stat,  3^4  llct.  e.  93,  #.  1 . 


10  CAM    BE    EXCOMMUNICATED,  p.  542. 

Slat  3  &  4  Vict.  c.  15.  s.  17.  (S)   Vide  tit.  rROHiBiTiow  —  Ratib  (Cuubcb). 

M   X  3 


i-  8E!fTEMCE   AND  WbIT,   pp.  54t2^Bol* 


Where  $tentence  of  the  ffreaier  instead  of  the  les$er  extommnmeatiam  hot  foim  j 

When  tentejut  of  e^commttnuiatian  nuat  be  ptUMed  —  A  perwan  nrtimiiiWtf  ttiiArlltaNI 
iU  contumact  capiendo^  eanju)t  claim  to  be  rtletued  mmitr  iteC  48  Crcow  %  c  ISS,  —  Ut^ 
famli  or  nfijliijtnce  m  the  tier  pice  gf  Me  writ —  Shetiff  mst  t^m^\4imt  fto  knM§  im  llf 
hodif  of  the  deftndant  at  the  return  —  Action  ai^aimtt  tktr^f^  mm  4ttmp9^Jfmu^tt»m 
muM  appear  irk  the  ei^JUavit  and  writ  —  Whmt  jtiritdkiiom  l#  m^eiuittf  iMW— 
When  juriadtetion  not  sufficienilif  ntaled  —  No  ob/ectiom  io  mrit,  thM  H  drnt  m^  Wf^  ^ 
kiate  been  opened  at  the  ddioergofthe  record —  DlK^moir  or  Wa^X"^  Srwerim  ^wH 
^^Ofyection  lohtm  to  be  tahem  —  £)i»oii  ik  Sigh t nc avit  ^  /f  a  pmifif  he  cimt^mdpe 
ntm-pa^meni  of  coUt  nndar  <m  erroneous  proceu^  he  thempom  ewtmrnd^  Cb  €m 
ig  bound  to  itsue  a  new  tnonitionfor  payment  of  $uch  costs  —  Judymmmt  «^  Lm4  Bmmn 
in   Rco.  V.    TuoROOOOD —  Whrre   decree  not  property  exkOiid   to  is   Afimht 

WhSH  ho  AjUUTDltKWT  WlLl.  JIB  JLLLOWKn AioilB  BT  WUlCIf  W&Vr  CAIT  S  «i««B 

—  Mode  of  proceeding  when  the  prieoncr  is  brought  up  6y  kabms  carpms^  mr  ««  mMm^ 
^iUtcA  the  writ. 


U  Remedies  for  iLLEGiLL  Excommunication,  pp.  551 — 55S. 


GexuukLLT.  1.  Generally. 

Tlic  Eeelcsiasticml  CourU  liavt^  power  to  pronounce,  among  otitpr  ^ 
tences,  that  of  excommunication,  such  neutences  being 
spiritual  censure  for  offences  falling  under  ecclesiastical 
this  is  de,*§criljed  to  be  two -fold — Ujc  less  and  the  greater.     The  \m§* 
munication  is  an  ecclesiastical  censure,  excluding  the  party  trvm  Ibi  ] 
cipation  of  the  sacraments ;  the  greater  proceeds  fartbefy  aod  < 
not  only  from  these,  but  abo  from  the  company  of  all  Cbrtstiaiii» 
too,  an  excommunicated  man  was  disabled  to  do  any  act  that  waf  t^4 
to  be  done  by  a  prohus  et  fegaUs  homo.     He  could  not  serve  a|Nrii , 
could  not  be  a  witness  in  any  court,  and  could  not  bring  i 
real  or  personal,  to  recover  lands  or  money  due  to  bim. 
SUL53Geo.3.        ^'^^  novf^  by  stat.  53  Geo.  3.  c.  127.  s.S.,  no  person  wbo  «ball  bif 
0.127.  B-3.         liounced  excommunicate  ^hall  incur  thereby  any  civil  penalty  ori 
whatever,  save  such  imprisonment,  not  exceeding  six  months,  at* 
so  excommunicating  such  person  shall  pronounce ;  which  iwp 
shall  be  enforced  in  aucb  manner  as  the  act  provides,  by  a  writ 4ii 
mnnicaUi  capiendo. 

By  the  ancient  practice  of  the  Ecclesiastical  Courts  H  wa»  only  fcj  i 
of  an  excommunication  that  they  were  able  to  enforce  tbeir  i 
any  case  whatitver  ;  so  here,  the  common  law  jvtepped  in  to  ihciy  i 
for  in  case  of  the  refusal  of  the  party  to  submit  to  his  seotfocev  I 
thereupon  excommunicated  as  for  a  contempt,  a  writ  li* 
capiendo  was  issued,  undtT  which  he  was  to  be  taken  and  < 
county  goal  till  he  was  reconciled  to  the  ehurcb,  and  aoch  i 
certified  by  the  bishop. 

But  nowy  by  staL  5S  Geo*  3.  c.  127*  s. 2.,  excommntiicatioa  iaiUi 
contempt  is  discontinued;  and  in  lieu  thereof,  where  a  bwfuli 
sentence  has  not  been  obeyed,  the  judge  shall  have  powfiTf  alkf  a< 
period,  to  pronounce  sueb  person  contumacious  and  to  ( 
signify  the  .'^ame  to  the  Court  of  Chancery :  whereupon  a  writdr  i 
capttndo  shall  issue  from  that  court,  which  shall  have  the  mm^ ' 
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formerly  belonged,  in  case  of  contempt^  to  a  writ  de  excommuni"    Gikikallt. 
mdo.  (1)  

no  sentence  is  required,  and  the  writ  is  only  resorted  to,  in  the   Writ  de  contu- 
process,  to  compel  obedience  to  some  order  or  interlocutory  decree,   ™*^  capiendo. 
»Be  the  name  of  the  writ  is  altered ;  it  is  no  longer  a  writ  de 
nicato  capiendo,  but  a  writ  de  contumace  capiendo.    Still  the  mode 

it  is  issued,  and  the  machinery  by  which  it  b  to  be  carried  into 
,  is  expressly  directed  to  be  according  to  stat.  5  Eliz.  c.  23., 
i  provisions  had  been  specially  re-enacted ;  the  enactments  of  that 
fore  apply  equally  to  the  writ  de  contumace,  as  to  the  writ  de 
nicato  capiendo.  (2) 


lack.   Com.  by    Stephen,    721, 

ere'  Eccles.  Law,  425. 
hop  of  Lincoln,  in  his  charge 
nud  visitation  in  1 846,  made  the 
vmarks  upon  excommunication 
;ipline  of  the  church : — 
of  judicature  were  established, 
■St  took  cognisance  only  of  the 
es  of  the  clergy  and  of  matters 
with  religion;  but  by  degrees 
eir  authority  to  temporal  causes, 
le  of  the  parties  happened  to  be 
tic ;  and  at  length  to  all  causes 
under  the  pretence,  that  whcn- 
il  magistrate  either  denied  jus- 
inistercd  it  ill,  the  cognisance  of 
devolved  on  the  E^lesiastical 
1  the  mean  time  the  Bishop  of 
telf-styled  vicar  of  Him  who  de- 
;  His  kingdom  is  not  of  this 
ned  to  himself  a  superiority,  not 
I  only,  but  also  in  temporals, 
thly  monarchs;  fulminating  his 
against  them,  absolving  their 
>m  allegiance,  and  disposing  of 
es.  Kxcominunication  was  no 
>loycd  to  punish  only  spiritual 
to  awaken  impugners  of  the  true 
olators  of  the  laws  of  God  to  a 
ir  guilt,  and  thus  to  lead  them 
ce.  but  to  enforce  the  sentences 
esiastical  Court  in  matters  purely 
to  enable  ambitious  and  worldly 
slesiastics  to  accomplish  their 
emporal  aggrandizement  The 
the  civil  powers,  to  which  the 
tians  nevo*  had  recourse  cxcept- 
oteetion,  or  for  the  recovery  of 
istly  withheld,  was  now  called 
rr  the  ecclesiastical  authorities 
,  under  pain  of  cxcommunica- 
was  not  immediately  granted; 
I,  the  state  was  converted  into  a 
itioner  of  the  decrees  of  the 
iVe  cannot,  therefore,  wonder 
{ling  of  awe,  with  which  spiri- 
M  were  regarded  in  the  primitive 
\  gradually  weakened,  when  men 
lenrerted  firom  the  purpose  for 
lority  to  pronounce  them  was 
Milerred  —  that  of  awakening  the 
mn  and  leading  them  to  repent- 


ance —  and  rendered  subservient  to  the 
prosecution  of  worldly  interests ;  when  they 
saw  the  prodigality  with  which  they  were  e 
poured  forth  in  support  of  the  extravagant 
pretensions  of  the  Roman  pontiff,  and  the 
eagerness  exhibited  on  all  occasions  to  em- 
ploy the  arm  of  the  civil  power  to  give 
them  effect.  Other  causes,  among  them 
the  introduction  of  the  practice  of  auricular 
confession,  contributed  gradually  to  impair 
the  efficacy  of  the  public  discipline  of  the 
church ;  but  the  cause  above  mentioned  was 
that  which  principally  operated.  A  re- 
action was  produced  in  the  minds  of  men ; 
from  a  superstitious  dread  of  excommunica- 
tion they  passed  into  the  opposite  extreme ; 
and  after  having  long  submitted  to  the 
abuse,  became  impatient  of  the  use  of  eccle- 
siastical discipline. 

**  So  long  as  this  kingdom  continued  in 
subjection  to  the  Bishop  of  Rome,  the  pro- 
ceedings in  the  Ecclesiastical  Courts  were 
conducted  according  to  the  canon  law.  But 
Henry  VIIL  {vide  his  letter,  prefixed  to 
the  Reformatio  Legum)  was  too  sharp- 
sighted  not  to  see  that  the  abolition  of  the 
papal  power  could  not  be  deemed  complete, 
so  long  as  a  code  of  law,  framed  principally 
for  the  purpose  of  maintaining  and  extend- 
ing it,  remained  in  force.  He  therefore 
took  measures  for  framing  a  new  code,  but 
died  before  the  work  was  finished.  Icwas 
resumed  by  his  successor ;  and  the  result  of 
the  labours  of  the  learned  men  to  whom 
Edward  VL  assigned  the  task  of  examining 
the  canons,  constitutions,  and  ordinances 
then  in  force,  and  framing  a  new  body  of 
ecclesiastical  laws.  Is  still  extant  under  the 
title  of  Reformatio  Le^m  Ecdesiaeticarum. 
If  he  had  lived  there  is  little  doubt  that  this 
new  code  would  have  received  the  royal 
confirmation  and  the  sanction  of  Parlia- 
ment. That  it  did  not  receive  them  in  the 
reign  of  Elizabeth  may  be  ascribed  partly  to 
the  jealousy  of  the  civil  courts,  partly  to  the 
jealousy  of  the  queen  herself!  who  thought 
that  if  the  law  were  too  strictly  defined,  the 
power  of  altering  the  ecclesiastical  laws, 
which  she  claimed  in  right  of  her  preroga- 
tive, would  be  cramped  and  curtailed.  The 
canon  law  (Bum,  prefi^e  to  his  Ecoles. 
Law,  34.  ed.  7.),  therefore,  is  still  in  force, 
so  far  as  it  has  been  reoeived  in  this  rca]m» 
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EXCOMMUNICATION. 


The  Statutes. 


2.  The  Statutes. 

The  statutes  applicable  to  the  writs  of  contumace  capiendo  and  excom- 
municato  capiendo  are  stat  5  Eliz.  c.23.,  stat  53  Geo.  3.  c.l27'»  8tat2&3 
Gul.  4.  C.93.,  and  stat.  3  &  4?  Vict  c.93. 


and  is  not  contrarient  to  the  common  law, 
the  statute  laws,  and  the  royal  prerogative. 
**  A  cursory  inspection  of  the  Reformatio 
Legum  will  suffice  to  show  what  were  the 
sentiments  of  our  reformers  respecting  the 
maintenance   of  discipline  in  the  church. 
Many  of  the  canons  of  1603  are  directed  to 
that  object ;  and  the  articles  of  enquiry,  is- 
sued before  every  visitation  of  the  diocese, 
arc   founded  on   those  canons.       But  the 
canons  having  been  pronounced  to  be  not 
binding  on  the  laity,  presentments  —  with  a 
view  to  the  correction  of  offences  against 
the  laws  of  God  —  are  rarely  made,  and 
the  censures  of  the  church  no  longer  ope- 
rate to  deter  men  from  sin.     I  am  aware 
that  I   am  treading  on  dangerous  ground 
when   I  venture  to  speak  of  a  revival  of 
those  censures,  and  especially  of  excommu- 
nication.   I  am  aware  of  the  jealousy  which 
exists — a  jealousy  which,  looking  back  on  the 
past,  I  cannot  pronounce  unfounded  or  un- 
reasonable —  of  any  measure  which  appears 
to  place  power  in  the  hands  of  the  clergy. 
But  the  national  church  is  now  practically 
deprived  of  a  power,  of  which  the  posses- 
sion   is    (Warburton*8    Alliance,    book    1. 
chap.  V.   vol.  vii.    p.  67.  cd.    1811),    as    I 
have  already  observed,  involved  in  the  no- 
tion, and  almost  essential  to  the  existence,  of 
a  society  —  the  power  of  cutting   off  from 
the    privileges     of   membership    offenders 
against  iu  authority  and  laws.     The  sense 
entertained  by  the  framers  of  our  liturgy  of 
the  injury   inflicted  on  the  church  by  the 
want  of  a  penitential  discipline  is  forcibly 
expressed  in  the  preface  to  the  Commination 
service.      But  if  we  proceed  to  enquire  why 
we   labour  under   that    want,   the    answer 
must,  I  think,  be,  that  the  very  aid  which 
lias  been  invoked  to  give  effect  to  ecclesias- 
tical censures  —  the  aid  of  the  state  —  has 
caused  them  to  fall  into  disuse.     The  civil 
penalties,  consequent    upon   a  sentence   of 
excommunication,  have  prevented  the  eccle- 
siastical authorities  from  proceeding  against 
oflcnders.     I1iey  shrink  from  the  attempt, 
not  more  from  an  apprehension  of  the  cla- 
mour which  the  infliction  of  those  penalties 
would  create,  than  from  a  sense  of  their  un- 
suitibleness  to  accomplish  the  true  end  of 
spiritual  censures  —  the  awakening  of  the 
conscience   of  the  transgressor.      My  con- 
clusion, therefore,  is,  that  in  order  to  restore 
to  those  censures  their  due  authority,  we 
must  disconnect  them  with  all  civil  penalties. 
The  offences  against  which  they  are  directed 
are  transgressions  of  the  divine  law ;    and 
the  motive  which  the  church  ought  to  pro- 


pose in  order  to  deter  men  from  oflfisiduf 
is  fear,  not  of  the  temporal  peoaltin  in- 
flicted by  human  law&,  bot  of  the  etenal 
punishments  denounced  in  God's  bw  agiinrt 
sin.  To  pronounce  an  oflTender  exoooBS- 
nicate,  and  then  to  call  in  the  civil  povcr,is 
to  confess  at  once  that  the  churdi  is  sot  io- 
vested  by  iU  divine  founder  with  any  n- 
ternal  coercive  power,  and  that  it  is  dcaroBi 
to  obtain  that  which  He  never  imcndcdto 
confer  upon  iL 

"  This  suggestion  may  at  firrt  tight  ap- 
pear paradoxicaL  It  may  be  sud,  tint  if 
spiritual  censures  are  now  lightly  itpM, 
thouirh  civil  penalties  are  conaequcot  npoi 
thenC  they  will  fidl  into  otter  eootonpt 
when  the  dread  of  thoae  penakici  is  ca> 
tirely  removed.  Even  if  this  iboiiUl  pww 
to  be  the  case,  and  the  censures  of  tki 
church  should  become  (if  it  be  povUe) 
more  inoperative  than  they^  no^  are  to  re- 
strain men  from  the  viol^um  of  tbt  h« 
of  God,  still  the  church  would  derive  gnit 
advantage  from  the  ezdusion  of  ibe  0^ 
fender  ftt>m  its  communico.  We  nem  cw- 
plain  that  men  break  oflf  and  mame  ihar 
communion  with  it  at  pleasure,  as  tbar 
interest  or  their  caprice  prompts  them,  ft* 
if  the  power  of  ezcommunieBtkn  ««t 
exercised,  this  would  no  looga  be  tbt  tm'. 
the  line  would  be  drawn, as  distiiicdyisi| 
the  primitive  times,  between  tbum  sift" 
and  those  without  the  Cfaorch;  betwsBiw 
subjects  of  Christ  and  the  subjects  rftjs 
God  of  this  world.  Again,  we  coBfl* 
that  we  are  compelled  to  perform  tfce  ^ 
oflices  according  to  the  rites  of  the  Qwid^ 
for  those  who,  while  living,  openly  nj^ 
its  authority;  and  to  decktf*  that  ••«•■■ 
to  the  ground,  in  sure  and  certain  boperfuj 
resurrection  to  eternal  life,  the  bofi*  « 
those  who  lived  in  the  habitual  pndiBt* 
sin,  and  died  unrepentant — of  wbcm  t^ 
the  charity,  which  hnpeth  aU  things  ««*V 
ventures  to  entertain  a  bopSi  Tb«  f* 
grievances  of  which  the  clergy  cof*^ 
and  from  which  they  would  be  reliewi' 
the  power  of  exoommunieatioa  was  tfj 
cised,  although  no  temporal  pentWis  ■•• 
lowed  upon  the  exercise.  Mote  thta  •* 
Is  there  not  ground  for  hoping  that  the » 
moval  of  civil  penalties,  hr  fium  daw]^: 
ing,  would  increase  the  dreid  of  if*** . 
censures  ?  That  the  appeal  (0  As  •^^[■J 
conscience  would  be  more  dKntuili  if  ■* 
judgment  to  come,  and  all  the  ■**!*? 
transactions  of  the  day  of  toil  ?*?^ 
were  brought  ezdusiTdy  bdbn  M*""^; 
separate  tnm  all  conndmlisBi  tf  '^^ 
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Stat.  5  Eliz.  C.23.  (1)  8.2.  directed  that  every  writ  of  excommunicato  Thi  Statutes. 
apiendo  should  be  made  in  term  time,  and  returnable  in  the  King's  Bench,  sulsEHiT"^ 
D  the  term  next  after  its  teste,  and  should  contain  at  the  least  twenty  days  c.  ss.  s.  2. 
letween  its  teste  and  return;   and  that  after  it  be  so  made  and  sealed,  it  Awarding  and 
hould  be  forthwith  brought  into  the  King's  Bench,  and  there,  in  the  pre-  writ  of  eioom- 
ence  of  the  justices,  be  opened  and  delivered  of  record  to  the  sheriff  or  municato  capi- 
ither  officer  to  whom  the  serving  and  execution  of  it  appertained,  or  his 
leputy ;  and  ss.  3,  4,  5,  6,  and  7.  directed  that  the  sheriff  or  other  officer  stat  5  Eliz. 
hould  not  be  compelled  to  bring  the  body  into  the  King's  Bench  on  the  ^^  .«••**• 
etnm  day,  but  should  only  return  the  writ  thither,  declaring  briefly  the  ^^q^  ^j^^  ^^ 
ervice  and  execution;  and  if  he  returned  that  the  party  could  not  be  body  of  the  cx- 
bund  within  his  bailiwick,  then  the  justices  of  the  King's  Bench  were  to  co™™""»<»^- 
.ward  one  writ  of  capias  against  the  party  returnable  in  that  court  fh  term-  ^  gg  ^  ^  *** 
ime  two  months  at  least  next  after  its  teste,  proclaiming  in  the  writ  that  Where  the  she- 
he  sheriff  or  other  officer  in  the  full  county-court,  or  else  at  the  general  "ffj®*"'"*  "on 

1  .    .  ,.  1.11  .1.1  *^**  inventus. 

«iizes  and  gaol-delivery  to  be  holden  withm  the  county,  or  at  a  quarter-  ^int  capias. 

essions  to  be  holden  before  the  justices  of  the  peace  within  the  county, 
hould  make  open  proclamation  ten  days  at  the  least  before  the  return,  that 
he  party  witliin  six  days  yield  his  body  to  the  gaol  or  prison  of  the  sheriff 
»r  other  officer,  there  to  remain  as  a  prisoner,  according  to  the  original 
rrit*  upon  pain  of  forfeiture  of  ten  pounds ;  and  at  the  expiration  of  the  six 
lays,  the  sheriff  or  other  officer  was  to  make  return  of  the  writ  into  the 
king's  Bench,  of  all  done  in  its  execution,  and  whether  the  party  had 

fielded  his  body  to  prison  or  not ;  and  if  he  had  not,  he  was  to  forfeit  to  the  Stat.5  Elis. 

|«cen  ten  pounds,  which  was  to  be  estreated  by  the  justices  of  the  King's  f*^^'  ^\ 

Bench  into  the  Court  of  Exchequer ;  and  thereupon  the  justices  of  the  forfeiture  for 

King's  Bench  were  to  award  another  writ  of  capias  against  the  party,  with  "*^  appearing 

k  proclamation  similar  to  that  contained  in  the  first  capias,  and  a  pain  of  capias, 

tventy  pounds  to  be  mentioned  in  the  second  writ  and  proclamation :   and  sut.5  Elis. 

the  sheriff  or  other  officer  was  to  serve  and  execute  the  second  writ  in  the  C;  2:5.  s.  6. 
■anner  directed  for  the  serving  and  executing  of  the  first ;  and  if  the  party        °"   capias. 

hid  not  yielded  his  body  to  prison,  then  he  was  to  forfeit  to  the  queen  fol^Uifrcupon 

ftwenty  pounds,  which  the  justices  of  the  King's  Bench  were  to  estreat  into  the  second 

the  Court  of  Exchequer ;  and  then  the  justices  were  to  award  another  writ  **P»^ 

of  tapias  against  the  party,  with  a  proclamation  and  pain  of  forfeiture  ^  ^^s.  g.  7. 

Mdar  to  those  contained  in  the  second  writ ;  and  the  sheriff  or  other  officer  Third  capias.' 

VH  to  serve  and  execute  the  third  writ  in  the  manner  directed  for  the  Twenty  pounds 

•ming  and  executing  of  the  first  and  second  writs;  and  if  the  party  had  [h^t^iJina"^ 

■M  yielded  his  body  to  prison,  then  he  was  to  forfeit  to  the  queen  other  j.       ^.       m 

li  U.t  which  was  likewise  to  be  estreated  into  the  Court  of  the  Exchequer ;  capias  infinite- 

■■d  thereupon  the  justices  of  the  King's  Bench  were  likewise  to  award  a  Jy»/P^  **•  *• 

^lit  of  capias  against  the  party,  with  like  proclamation  and  like  pain  of  ^^^  of  them. 
^^eiture  of  xx.  /i. :  and  they  were  authorised  infinitely  to  award  such  pro- 

'^biwls  and  temporal  punishments?   ThiH  his  tcm]K)ral  interests,  but  by  those  fcel- 

^'M.  at  least,  would  flow  from  the  chanf^c :  inpt  which  it  is  the  design  of  spiritual  cen- 

'^'Um  church  would  be  able  to  rely  with  t-uxos  to  produce,  by  sorrow  and  remorse 

confidence   on  the  sincerity  of  the  for  sin,  by  dread  of  the  displeasure,    and 

of  those  who  sought  rc-admiv-  heartfelt  desire  to  be  restored  to  the  favour 

to  ill  communion;  would  feel  a  more  of  God.** 

SMurancc  that  the  penitent  was  not  (1)  Vide  Stephens*  Eccktiastical  Statutes, 

~  by  worldly  moCiTcs,  by  a  regard  to  406. 41 1.  in  wfL 
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Stat  .1  Kliz. 
c.  23.  s.  8. 
TheofTendcr 
yielding  IiU 
body  sliall  be 
committed  to 


Sut  5  Eliz. 
C.2S.  R.9. 
The  fbrfeitUTc 
of  ft  sherifT  for 
a  fidac  return. 


The  Statittes.  cess  of  capifiSy  with  such  like  proclamation  and  pain  of  forfeitofe  of  xz.  iL 
~~  against  the  party,  until  by  the  return  of  some  of  the  writs  it  appeared  that 
he  had  yielded  himself  to  the  custody  of  the  sheriff  or  other  officer;  and  he 
upon  every,  his  default  and  contempt  against  the  proclamation  of  any  of  the 
writs  infinitely  awarded  against  him,  was  to  incur  like  pain  and  forfeitareof 
XX.  li.,  to  be  estreated  in  like  manner. 

Sect.  8.  directed  that  when  the  party  yielded  hb  body  to  the  hands  of 
the  sheriff,  or  other  officer,  upjn  any  of  the  writs  of  capias^  the  ptrtj 
should  remain  in  the  prison  and  custody  of  the  sheriff  or  other  officer,  withoot 
bail,  baston,  or  mainprise,  in  such  manner  as  he  ought  to  have  done  if  lie 
had  been  taken  upon  the  writ  of  excommuniecUo  capiendo. 

Sect  9.  imposed  upon  the  sheriff,  or  other  officer,  making  an  ontne 
return  upon  any  of  the  writs,  that  the  party  had  not  yielded  his  bodj 
where  he  had  a  forfeiture  to  the  party  grieved  by  the  return,  the  siim  c^ 
forty  pounds;  for  which  the  party  grieved  was  to  have  his  recovery  ud 
due  remedy  by  action  of  debt,  bill,  plaint,  or  information  in  any  of  the 
Queen*8  Courts  of  Record ;  in  which  action,  bill,  plaint,  or  information,  do 
essoin,  protection,  or  wager  of  law  was  to  be  admitted  or  allowed  for  the 
defendant 

'*  By  sect  12.  no  person  I)eing,  at  the  time  of  the  award  of  any  proces 
o(  capias,  in  prison,  or  in  parts  beyond  the  sea,  or  within  age,  orof  JMnjoMr 
memoria^j  or  woman  covert,  was  to  incur  any  of  the  pains  or  forfeitues 
for  any  default  happening  during  such  time  of  nonage,  imprisonment,  being 
beyond  the  sea,  or  non  sanm  memoricB;  and  the  party  grieved  might  pletd 
every  such  cause  in  bar  of  and  upon  the  distress,  or  other  process  made  for 
levying  any  of  the  pains  or  furfeitures :  and  ss.  13  and  14.  provided  thitif 
the  offender  against  whom  any  such  writ  of  excommunicato  capiendo  was 
awarded,  should  not  in  it  have  a  sufficient  and  lawful  addition  (1),  aooordiog 
to  the  i'orm  of  the  Statute  of  Prima  of  Henry  the  Fifth,  in  cases  of  suite 
whereupon  process  of  exigent  was  to  be  awarded,  or  if  the  si<ptyieant 
should  not  contain  that  the  excommunication  proceeded  upon  some  ctiue 
or  contempt  of  some  original  matter  of  heresy,  or  refusing  to  have  his  chiU 
baptized,  or  to  receive  the  holy  communion  as  it  was  then  commoolf 
used  to  be  received  in  the  Church  of  England,  or  to  come  to  dinae 
service  then  commonly  used  in  that  church,  or  error  in  matters  of  religioB 
or  doctrine  then  received  and  allowed  in  that  church,  incontinency,  nioryi 
simony,  iierjur}*  in  the  Ecclesiastical  Court,  or  idolatry,  then  all  the  paifuind 
forfeitures  limited  against  sucii  persons  excommunicate  should  be  void, 
and  by  way  of  plea  be  allowed  to  the  party  grieved ;  and  that  if  the  addi- 
tion were  with  a  tiujter  of  the  place,  then  at  the  awarding  of  the  fint  a^ 
with  ])roclaniation,  one  writ  of  proclamation  (without  any  pain  expreseed) 
should  be  awarded  into  the  county  where  the  offender  was  most  oommoiih 
resiant  at  the  time  of  the  award  of  the  first  capias  with  pain  to  be  retarnabie 
the  day  of  the  return  of  tlie  first  capias  with  pain,  with  proclamation  there- 


Sut.  5  Eliz. 

C.23.  s.  12. 
Certain  |>er- 
Hons  discharged 
of  the  penalty 
aforesaid. 


Stat.  5  Kliz, 
0.^3.  ».  13. 

Addition  ac- 
cordiii;;  to  Stat. 
1  1  Icn.  5*  c.  5. 


Stat  5  Eliz. 
c.  2x  s.  14. 
Addition  with 
a  nuper. 


( I )   Shall  not   in   the  same  wril 

hare  a  sufficitnt  and  lawful  tuidition  :  —  In 
Hepina  v.  Sangvoy  (1  Salk.  294.)  the  de- 
fendant was  excommunicated  for  a  certain 
cause  of  jactitation  of  marriage,  and  taken 
upon  a  atpias,  and  brought  up  by  habeas 
corpus;  and  exception  was  taken  to  the  writ. 


that  therein  no  addition  was  given  tothe^ 
fendant ;  but  the  Court  held,  Chat  &r  m^^ 
the  nine  causes  mentioned  in  the  tfatiitt»tk( 
defendant's  addition  ought  to  be  in  the  vA 
but  that  in  other  cases  no  additioo  is  MM^ 
sary.  Vide  etiam  Bmx  v. 
(Sir  B.),  16. 
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;  some  onesucli  time  and  court  m  was  prescribed  for  the  proclaina- 
upon  the  first  atpicu  with  paiu :  and   l(  such  proctaiiiation   were   not 
ie  in  the  county  where  the  offender  was  most  commonly  resiant,  then 
I  sustain  no  pain  or  forfeiture  for  not  Yielding  hisbody^ 
» 58  Geo.  3.  c*  127.  s,  L  enacted  that  in  all  causes  cognisable  in  the 
■iasiicai  Courts,  when  any  person  or  persons  having  been  duly  cited  to 
'  in  any  Ecclesiastical  Court,  or  required  to   comply  with  the  lawful 
(or  decrees,  as  well  final  a^  interlocutory,  of  any  8ueh  Court,  should 
t  or  refuse  to  appear,  or  neglect  or  refuse  to  pay  obedience  to  such  law- 
i  orderi  or  decrees,  or  when  any  person  or  persons  should  commit  a  con- 
iipt  in  the  face  of  such  Courts  no  sentence  of  excommunication  should  be 
or  pn>nounced,  but  instead  thereofthe  judges  or  judge  who  issued  out 
» citation,  or  whose  lawful  orders  or  decrees  have  not  been  obeyed,   or 
rwbom  such  contempt  in    the  face  of  the  Court  had  been  committed, 
Fpronounce  such  person  or  persons  contumacious  and  in  contempt,  and 
tiin  ten  days  signify  the  same,  in  the  fonii   to   the  act  annexed,  to  his 
4y  in  Chancery,  as   bad   theretofore  been  done  in   signifying  excom- 
tions ;  and   that   thereupon   a   w  rit  de  conlunmve  capiendot  in  the 
to  the  act    annexed^  should    istme   from   the  Court    of    Chancery 
!d  to  the  same  persons  to  whom  the  writs  dc  cxcommumcaio  capienda 
1  liieretofore  been  directed,  and  that  the  same  should  be  returnable  in 
'  as  the  writ  rip  exco/timunictd/)  vapietulo  had  been  by  law  return- 
i  titcrrtofore,  and  should  have  the  same  force  and  effect  as  that  writ ; 
Uiat  all  rules  and  regulations,  not  thereby  altered,  then  by  law  applying 
filial  writ  and  tlie  proceedings  lolloping  thereupon,  and  particularly  the 
provisions  contained   in  stat,  5  Eliz.  c.  *2S.   should  extend  and  be 
lied  to  the   writ  de  coniumace  capiendo^   and  the  proceedings  folio w- 
\  tfiereupon.  as  if  the  same  were  therein  particularly  repeated  and  enacted  ; 
ihat  the  proper  officers   of  the  Court  of  Chancery  might  and  should 
«ich  writ  d€  coniumace  capwndo  accordingly  ;  and  that  alt  sheriffs, 
and  other  officers  might  and  should  execute   the  same  by  taking 
(lining  the  body   of  the  person   against  whom  the  writ  should  be 
H  to  be  executed  ;  and  that  upon  the  due  appearance  of  the  party  so 
and  not  having  appeared^  or  the  obedience  of  the  party  so  cited  and 
i'iisviitg  obeyed,  or  the  due  submission  of  the  party  so  having  committed 
ntetnpt  in  the  face  of  the  Court,  the  judges  or  judge  of  such  Ecclesi- 
^\  Court  should  pronounce  such   party  absolved  from   the  contumacy 
contempt^ and  should  forthwith  make  an  order  upon  the  sheriff,  gtioler, 
otber  oflRcer  in  whose  custody   he  should  be,  in  the  form  to  the  act 
Eiriced,  for  discharging  such  party  out  of  custody ;  and  that  such  sheriff, 
oler»  or  other  officer  should  on  the  order  being  shown  to  him,  so  soon  as 
fnarty  should  have  discharged  the  costs  lawfully  incurred  by  reason  of 
•oeh  cuiftody  and  coniempt,  forthwith  discharge  him. 

But  by  5eet.  2.  the  act  was  not  to  prevent  any  ecctesiasttcal  court  from 
i»ii«uinetng  or  declaring  persons  to  be  excommunicate  in  definitive  sen- 
,  or  in  interlocutory  decrees  having  the  force  and  effect  of  definitive 
ICences,  «uch  sentences  or  decrees  being  pronounced  as  spiritual  censures 
'offences  of  ecclesiastical  cognisance,  in  the  same  inanner  as  such  court 
r  lawfully  have  pronounced  or  declared  the  same,  had  the  act  not  been 


The  %ftati 


Stat.  55  Geo*  3. 1 
c.  127.  s.  K 
Excommuni- 
cation diactiTi- 
tinucd,  eJtcc'pt 
in  curtain  ca«eiul 


The  same  «ft  la  \ 
the  writ  de 
eicommtiiii- 
cata  eapt^iulo. 


Stat  53  Geo.  3. 

c.  127.  i.S. 
In  what  cases 
L'Xc>uniTiiJiucd« 
cion  l«  lu  cuii- 
titiue. 


EXCOMMUNICATION. 


I 


Tms  Statutes. 

6tiit53Geo.S, 

Proceedings  in 
CfLsc  of  excom- 


niumcacioii. 


Juog-mt'iit  of 


8ir  Mertwrt 
^  Jemier  Kusi  in 
i  7\tehmarsli  v 
w  Chapman^ 


Sect.  S.t  however,  enacted  that  no  person  so  prooounead  or 
excommunicate  should  incur  any  civil  penalty  or  incapacity  win 
consequence  of  such  excommunication*  save  such  imprtflonmeiiti  iiol  i 
ceeding  six  months,  as  the  Court  pronouncing  or  declaring  «ock  ] 
excommunicate  should  direct  ;  and  that  in  such  case  the  cxcoa 
and  the  term  of  such  imprisonment,  should  be  signiiied  or  ecftttcd  to  fci 
majesty  in  Chancery  in  the  same  manner  a»  exeommuniealioilt  hid  hm 
theretofore  signified,  and  that  thereupon  the  writ  de  excon 


should  isi^ue,  and  the  usual  proceedings  be  had»  and  the  paHr  !>eiii^  tiltt 
into  custody  remain  therein  for  the  term  so  directed,  or  until  he  sliOimi 
absolved  by  such  Ecclesiastical  Court. 

In  TitchitiUTsh  v.  Chapman  (1),  the  effect  of  the  foregoing  stalfl 
by  Sir   Herbert  Jenner    Fust    stated  in  the    following  langua{j;c:— **1 
is  impossible  to  read  the  act  (2)^  and  not  perceive  that  all  inc^tettj  i 
from    excommunication    is    removed.      The  second   section   doei 
provide,  *  That  nothing  in  this  act  shall  prevent  any  eecleiiaiticd  wM 
from   pronouncing   or  declaring    persons   to  be  exconunutiieilMi  ta 
finitive  sentfuees,  or  in  interlocutory  decrees  having  the  force  amd  cAboI 
definitive  sentences.'     It  has  been  said,  that  this  reserves  to  the  EecMi^ 
tical  Court  the  same  power  of  pronouncing  a  definitive  sentence  ofi 
tminication,  as  before  the  pa^ssing  of  the  act;  but  what  are  the  coQ«eqii 
of  a  sentence  of  excommunication?   (3)     *Be  it  enacted^  that  do f 
who  shidl  be  so  pronounced  or  declared  excommunicate,  shall  iDCoriafi 
penalty  or  incapacity  whatever,  in  consequence  of  such  exeominaail 
save  imprisonment,  not  exceeding  six  months.* 

**  This  is,  then,  tlie  substance  of  this  part  of  the  allegation  ;  if  tfaesef 
are  excommunicate,  they  are  liable  to  imprisonment  for  six  tnoatilit  bvtl 
civil  penalty  attaches  on  them;  there  is  no  incapacity  whatever i 
consequence  of  such  excommunication.     Then,  could  it  be  otmli 
least  with  any  chance  of  assent  in  a  court  of  law,  that  a  party  U  djiqit 
from  promoting  the  odice  of  judge,  or  from  being  a  witness,  on  thej 
that  he  has  been  declared  excommunicate,  when   It  has  be«a  enari 
Parliament^    that    no    civil    incapacity  whatever  shall  ilow  from 
munication. 

*»  I  am  of  opinion,  upon  the  act  of  Parliament,  that  a  party  is  iiol| 
either  from  promoting  the  oftice  of  judge,  or  being  a  witnens  la  at 
oiiiee;  even  supposing  such  party  to  be  excommunicate,  he  maylaii 
prisoned  for  six  months,  and  that  is  all.  I  am  further  of  opintoo«  tinli 
any  such  incapacity  formerly  existed,  as  would  have  prevented  these jaWj 
either  ]>romottng  the  office,  or  being  witnesses,  it  has  been  raooredbfV 
act  of  Pariiament.  What  is  the  meaning  of  excommunieatio  ip»o  facte^ 
the  case  of  a  person  declared  to  be  excommunicate  ipso  facto,  fork«i|l 
been  present  at  a  clandestine  marriage,  it  ha^  been  held  to  Sa  vmJm  ^i 
ScrimMre  (4),  that  if  produced  as  a  witness  in  a  suit,  he  miisl  he  iMl^M 
solved,  not  generally  absolved,  but  merel)^  for  the  purpose  ofgiftflf''*] 
dence,  and  that,  after  giving  evidence,  he  falls  back  to  his  si 
absolution  ;  and  that  the  effect  of  such  ipso  facto  excommunicatioiiBi^  **  I 
taken  notice  of  In  an  ecclesiastical  court ;  indeed,  It  was  taken  oo^^^  I 


(1)  S  CuTU  861. 

(2)  53  Geo.  9,  «*  137. 


(3)  Stct.  % 
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that  Tery  case.    I  asked  counsel  whether  there  was  any  iDstance  of  a  party,  Thk  Statutes. 
merely  accused,  beiug  excommunicate  ipso  facto,  except  in  the  case  of  being 
proent  at  a  clandestine  marriage ;  no  other  case  has  been  pointed  out. 

**It  is  impossible  to  consult  the  authorities,  and  not  see  that  sententia  judgment  of 
dedaratoria    is  requisite ;    that   there  is  no  case  in  which    excommuni-   Sir  Herbert 
cition  can  be  incurred  without  a  declaratory  sentence.     To  turn  to  Lynd-  ^^i^  ^** '" 
wood,  in  every  passage  in  which  excommunicatio  ipso  facto  is  said  to 
be  incurred^  the  expression  used  is  sententia  dedaratoria.     <£t  sic  haec 
est  paena  sententiae  latae,  quam  incurrit  inobediens  ipso  jure.     Executio 
tamen  hujus  pcenae  fieri  non  debet,  nisi  prius  per  ipsum,  ad  quern  pertinet 
sententia  dedaratoria,  super  hoc  fuerit  promulgata.'  (1)     The  gloss  on  the 
words  excommunicatio  ipso  facto.  —  <  £t  sic  est  constitutio  lat«  sententiae 
reqniritur  tamen  sententia  dedaratoria.'  (2) 

^'It  is  useless  to  quote  passages  in  which  it  is  laid  down  that  a  declaratory 
MBteoce  18  necessary  before  a  party  can  be  visited  with  the  consequences 
of  excommunication ;  he  must  be  pronounced  guilty  of  the  offence  by 
vkich  he  incurs  this  penalty  ;  and  when  the  declaratory  sentence  has  been 
pfODounced,  the  law  has  already  defined  the  particular  penalty,  namely  ex- 
eonmunication  ;  but  the  consequences  of  this  penalty  never  can  attach  on» 
IBJ  person  who  has  had  no  opportunity  of  defending  himself. 

**  What  is  the  fact  here  ?  Three  persons  are  included  in  this  article :  not 
out  of  them  could  be  proceeded  against  in  this  matter.  Again  ;  what  is  the 
Bfidence  to  be  produced  against  them  ?  Are  all  these  three  persons  to  be 
ieeitred  heretics,  and  incompetent  witnesses,  without  any  charge  brought 
igainst  them  personally,  and  without  having  any  opportunity  of  defending 
Aenselves  ?  I  am  of  opinion  the  law  is  not  so.  Cases  of  this  description 
toe  fortunately  not  very  frequent  There  is,  however,  one  case  to  which  the 
Coort  has  had  an  opportunity  of  looking  :  —  Arthur  v.  Arthur  (3),  before 
fc  ease  of  Colli  v.  Collu  mentioned  in  Grant  v.  Grant.  (4).  There  the 
lacrtion  was  raised,  whether  a  declaratory  sentence  was  necessary ;  and  it 
■la  held  to  be  necessar)'.  The  passages  from  Lyndwood  were  cited,  and 
kwxig  other  authorities,  Farinacius.  (5) 

**  Under  these  circumstances  can  it  be  contended,  that  this  article  of  the  al- 
cgation,  which  pleads  that  these  parties  are  ipso  facto  excommunicate,  there 
Niog  no  declaratory  sentence,  is  admissible.  I  am  of  opinion  it  cannot ;  and 
■  am  farther  of  opinion,  that  the  act  of  Parliament  to  which  I  have  referred 
>■  removed  the  incapacity,  if  ever  it  existed ;  and  I  am  bound  to  take  judi- 
^  notice  of  this  act  of  Parliament" 

By  Stat  2  &  3  Gul.  4.  c.  93.  s.  1.  (6),  where  persons  residing  beyond  the  Stat.  2 &  3  Gul. 
■iadiction  of  any  ecclesiastical  court,  are  cited  to  appear,  &c.,  and  refuse  ^'  ^'  ^'  *  ^' 
kdience,  the  judge  thereof  may  pronounce  them  contumacious,  and  certify 
*(  Bune   to  the  lord  chancellor  within  ten  days,  and  thereupon  a  writ 
^  ^mUumace  capiendo  can  issue,  unless  the  person  be  a  peer,  &c. 

By  ttat  3  &  4  Vict  c.  93.  s.  1.  (7),  the  Privy  Council  can  order  the  dis-  Sut  3&4Vict. 
^t^  of  persons  in  custody  under  the  writ  de  contumace  capiendo.  c.  93.  t.  J. 

^^  Lyndwood,  Pror.  Const  Ang.  13.  (5)  De  Twtibiw  Qua»t.  56,  264. 

^)  Ibid.  15.  (6)   ^c'tf  Stephens*  Eccletiutical  Sutates, 

^3  Coram  Delegates,  1717.  1498. 

*  J  I  Lee  (Sir  G.),  593.  (7)  Ibid.  2098^ 
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3.  Who  can  be  excommukicated. 

Any  person,  except  the  sovereign,  can  be  excommuDicated :  —  thus  a 
bishop  may  be  excommunicated  (1):  and  the  Court  will  pronounce  an  Irisb 
peer  in  contempt  for  non-payment  of  costs,  and  direct  such  contempt  to  be 
signified,  leaving  the  lord  chancellor  to  decide  whether  the  writ  de  aminmaee 
capiendo  shall  issue.  (2) 

It  was  held  in  Bex  v.  Bailey  (S),  that  a  party  in  the  custody  of  the  marsbal 
of  the  Marshalsea,  being  brought  into  court,  may  be  charged  with  a  writ(2f 
contumace  capiendo, 

A  body  corporate,  or  whole  society  together,  cannot  be  excommunicatedi 
for  this  might  involve  the  innocent  with  the  guilty,  but  such  persons  only 
as  are  guilty  of  the  crime.  (4) 

It  was  not  necessary  that  the  defendant  should  be  resident  in  the  dioceK 
at  the  time  of  the  excommunication ;  it  was  sufficient  if  he  were  there  at 
the  time  of  the  citation.  (5) 

4.  Sentence  and  Writ. 

Where  the  sentence  of  the  greater  instead  of  the  lesser  exoommoDicitioi 
was  pronounced,  it  was  held  to  be  only  a  ground  of  appeal ;  and  thit  the 
Court  of  Queen's  Bench  would  not  quash  a  writ  de  excommunicato  capadt 
for  that  objection.  (6) 

Where  a  statute  has  declared,  that  if  a  party  be  guilty  of  a  ceitaa 
offence  he  shall  be  ipso  facto  excommunicated;  the  Court,  if  his  guilt  htve 
been  established,  must  pass  the  sentence  of  excommunication,  and  apporticNi 
the  term  of  the  imprisonment  subject  to  the  restrictive  provisions  of  8taL5S 
Geo.  3.  c.  127.  But  the  Court  is  not  bound  to  certify  the  sentence  intoCkit' 
eery,  unless  an  application  be  made  by  the  promoter  to  certify  the  senteott 
Til  us  in  Hoile  v.  Scales  (7)  the  king's  advocate  suggested,  that,  vndtf 
Stat  53  Geo.  3.  c.  127.  s.3.  it  was  necessary  that  the  Court  should  ceitilif 
the  sentence  to  the  Court  of  Chancery ;  but  Dr.  Lushington  obserred:-* 
<'  It  is  not  necessary  for  me  to  certify,  till  called  upon  to  proceed  to  tlneie* 
cution  of  the  sentence:  if  called  upon,  I  am  aware  that  I  am  boondti 
proceed ;  but  the  promoter  of  the  office  will  consider,  whether  it  is  abtt- 
lutely  necessary  to  carry  the  sentence  into  full  effect:  he  may  perh^k 
satisfied  with  the  sentence  as  it  stands  at  present" 

The  king's  advocate,  on  the  part  of  the  promoter,  then  stated  tint  ^ 
did  not  wish  that  a  significavit  should  issue ;  but  would  rest  ooatCDted 
with  the  sentence  of  the  Court,  without  proceeding  to  enforce  its  faitkr 
execution. 

It  was  held  in  Exparte  Kay  (8),  that  if  a  person  be  committed  oK^r 
the  writ  de  contumace  capiendo^  he  cannot  claim  to  be  releaaed  from  ciiMf 


(1)  Reg,  V.    St,  DavUTi   (Bishop  of ),   2 
IxJ.  Raym.  817. 

(2)  Wtstmeath    v.    Weatmtaih^   2    Hagg. 
653. 

(3)  9  B.&C.67. 


(4)  Gibson's  Codex,  1048.* 

(5)  Res  y,  Plaptcm^  7  T.  R.  I5S. 

(6)  Ibid. 

(7)  2  Hagg.  597. 

(8)  1  U.  &  Ad.  652. 


EXCOMMUNICATION.  543 

inder  Stat  48  Geo.  S.  c  12S.,  Lord  Tentcrden  observing,  "This  is  not  a  Skktfkcf 

iM  within  the  spirit  or  the  words  of  the  act  of  Parliament  48  (ieo.3.  c.  123.  \""  .^.*"* 

Fhe  object   of  the  act,  as  recited  in  the  preamble,  was  for  the  relief  of  the  writ  decon- 

serttin  debtors  in  execution  for  small  debts.     The  sum  decreed  to  be  paid  docannorS^ 

in  this  case  is  not,  strictly  speaking,  a  debt     The  act  contemplates  cases  to  be  released 

where  there  might   be  proceedings  against  the  property  of  the  debtor.  q"*^*3*^VJ^ 
Here  there  could  be  no  proceedings  against  the  party  liable  to  pay  the 
tithe.  The  writ  de  contumace  capiendo  is  not,  properly  speaking,  a  commit- 
nent  io  execution,  but  for  contempt'* 

By  Btat  5  Eliz.  c.  23.  ss.  2  &  3.  in  case  of  default  or  negligence  in  the  Default  or 

lerrice  of  the  writ,  the  sheriff  shall,  at  the  discretion   of  the  Court,  be  negligence  in 

imerced,  and  the  amercement  estreated  into  the  Exchequer.     The  sheriff  ^1,^  ^^\^ 

is  not  compelled  to  bring  into  court  the  body  of  the  defendant  at  the  re-  Sheriff  not 

twn,  but  shall  only  return  the  writ  thitlier  with  the  manner  in  which  he  has  compelled  to 

....  brinirin  the 

■^^^^^  body  of  the 

Under  an  excommunicato  capiendo  the  sheriff  is  liable  to  an  action  for  an  defendant  at 
SKtpe,  as  in  the  case  of  a  man  being  arrested  upon  a  capias  utlagatum,  *"®  '©t^rn. 
ifter  ouUawry  upon  mesne  process.  (I )  sl'ieriff  fw  a"* 

Kor  could  the  sheriff  take  bail  at  common  law.  If  a  man  be  certified  into  escape. 

Chancery  by  the  bishop,  and  then  taken  upon  the  writ  de  excommunicato 

i^ptendb,  he  is  not  bailable.     In  ancient  times  men  were  excommunicated 

sly  for  heinous,  and  not  for  petty  causes  ;  and,  therefore,  the  party  was  not 

liUble  by  the  sheriff  or  gaoler  without  the  ktng*s  writ.    But  if  the  party 

Ived  sufficient  caution  to  obey  the  orders  of  that  court  in  form  of  law,  the 

irty  might  have  had  a  writ  to  the  bishop  to  accept  his  caution,  and  so  cause 

in  to  be  delivered ;  and  if  the  bishop  would  not  deliver  him,  then  ho  shall 

ife  a  writ  out  of  Chancery  to  the  slieriff  for  his  delivery ;  or  if  he  be  ex- 

Munnnicated  for  a  cause  not  within  the  jurisdiction  of  the  Spiritual  Court, 

e  shall  be  delivered  by  the  king's  writ  without  any  satisfaction.  (2)     But 

(Old  Coke  adds,  *<  that  they  may  be  bailed  in  the  King's  Bench.*'     So,  if  a 

MB  be  excommunicated,  and  offer  to  obey  and  perform  the  sentence,  and 

M  bbhop  refuses  to  accept  it,  and  assoil  him,  he  shall  have  a  writ  to  the 

iriiop  requiring  him,  on  peHbrmance  of  the  sentence,  to  assoil  him.     The 

vtj  aggrieved  may  also  have  his  action  on  the  case  against  the  bishop,  in 

ht  manner  as  he  may  when  the  bishop  doth  excommunicate  him  for  a 

iitter  which  belongeth  not  to  ecclesiastical  cognisance.  (3) 

The  cause  for  which  the  party  is  pronounced  excommunicate  should  be  set  Juriidiction 

»th  in  the  writ  with  certainty,  and  it  should  appear  that  such  cause  is  mustapj^nn 
£a%.      ......  «  ,      T^     1     .       .1^  the  bignincavit 

ithin  thejunsdiction  of  the  Ecclesiastical  Court  and  writ 

At  common  law,  the  writ  de  exannmunicalo  capiendo  was  always  general   causc  to  be  set 

^  eoniumacidy  not  containing  a  special  cause ;  and  the  writ  was  returnable  forth  in  the 

Chancery,  and  founded  on  a  signijicctvit  or  certificate  of  the  bishop,  which   fl'^^""*  »»gni- 

tificate  set  forth  the  cause,  and  the  party  could  not  bi;  discharged  but 

mtpersedeas  in  Chancer}'  if  th(;  cause  were    insufficient;    but  as  tiie 

't  is  now  returnable  into  the  Court  of  Queen's  Bench,  the  cause  must  be 

forth  in  the  writ  itself.     Thus  in  Rey,  v.  St,  David's  (J^igkojf  of)  ( 1 )  the 

*)  i?«y.v.  St.  Davld^t{Bhhopof),2\A,  (M)  Ibid.  C23.  Rogers^Kcclcs.  Law,4r;'J. 

*««.   817.      Slipitrr  v.   Ma90n,  ibid.  788.  3  Black.  Com.  101. 

^fticni'Ecclcaiafttical  Sututes,  411.  (4)  I  Salk.  294. 
f>  8  Inrt.  188. 
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Court  observed,  ''The  writ  of  excommunicato  capiendo  recites  the  ugmfir 
cavii  which  is  in  Chancery ;  but  the  writ  is  brought  into  this  court,  aod  is 
enrolled  here  before  it  goes  to  the  sheriff,  which  enrolment  is  to  inform  the 
Court,  that  at  the  return  of  the  excommunicato  capiendo  they  may  award 
farther  process,  as  the  case  requires. 

*'  If  by  the  recital  of  the  signijicavit  it  appears  that  there  was  no  canse 
for  the  writ,  the  Court  of  Queen's  Bench  may  quash  it,  and  the  Court  of 
Chancery  cannot,  though  the  significavit  be  there." 

In  Rex  V.  Eyre  (1),  two  signijicavits  were  quashed,  being  only  said  to  be 
in  a  cause  which  came  by  appeal  concerning  a  matter  merely  spiritual ;  for, 
per  Lord  Talbot,  we  are  not  to  lend  our  assistance  but  where  it  appears 
clearly  they  have  jurisdiction,  and  are  not  to  trust  them  to  determine  what 
is  a  matter  merely  spiritual.  It  is  no  more  than  saying,  it  is  within  their 
jurisdiction,  which  is  never  endured.  In  Fowlers  case  (2)  it  was  in  eautis 
jurium  ecclesiasticorum,  and  held  not  sufRcient. 

A  statement  that  it  is  a  cause  of  subtraction  of  church  rates  sufficientlj 
shows  jurisdiction  (3) ;    and  a  writ  de  excommunicato  capiendo^  which  ' 
stated  that  the  defendant  was  excommunicated  in  a  cause  of  ^'defiuna- 
tion  and  slander  merely  spiritual,"  was  held  in  Rex  v.  PayUm  (4)  to  be 
sufficient. 

A  writ  de  contuniace  capiendo^  under  stat.  53  Geo.  3.  c  127.  s.  1.,  for  dis- 
obeying the  monition  of  the  Arches  Court,  may  issue  on  a  giynificavit  from 
the  official  principal. 

If  the  writ  purport  to  have  issued  against  the  defendant  for  not  paying  a 
sum  of  money  and  costs,  according  to  the  monition  of  the  Arches  Gout, 
the  proceedings  being  carried  on  in  pain  of  the  contumacy  of  the  defendaat 
duly  cited  to  appear  in  the  cause,  &c.,  with  the  usual  intimation,  but  not 
appearing,  the  Court  of  Queen's  Bench  will  not  discharge  him  on  habeas 
corpus  :  because  a  practice  of  the  Ecclesiastical  Court  to  give  jadgmeot 
against  a  party  on  such  non-appearance  may  be  legal;  and,  if  no  aa^ 
practice  exist,  the  party  should  appeal.  (5) 

The  writ  shows  sufficiently,  that  the  Ecclesiastical  Court  had  jorii- 
diction,  if  it  state  that  the  defendant  was  contumacious  in  not  paying 
the  church-wardens  of  St.  M.  the  sum  of  two  pounds  five  shOlingi) 
<<  rated  and  assessed'^  upon  him,  and  costs^  pursuant  to  a  monition,  kt 
"  in  a  certain  cause  or  business  of  subtraction  of  church  rate,"  depod- 
ing,  &c.(6) 

The  form  of  a  writ  de  contumace  capiendo^  given  by  stat.  53  Geo. 3.  cl27. 

schedule  (B),  addressed  «*  To  the  sheriff  of ,"  describes  the  coota- 

macious  party  as  " of ,  in  your  county  of .**  (7) 

But  it  was  held  upon  motion  for  discharge  on  luxbeas  corpus,  that  the 
alleged  variance  could  not  be  taken  advantage  of  on  a  return  setting  oat 
the  writ,  though  the  motion  was  supported  by  an  affidavit  verifying  a  eopf 


(1)  2  Str.  1067. 

(2)  1  Salk.  293. 

(3)  Rex  V.  Thorogood^    12  A.  &  E 
Rtg.  V.  Bainei,  ibid.  210. 

(4)  7  T.  11.  153. 

(5)  Reg,  ▼.  Bainei,  12  A.  &  £.  210. 

(6)  Ibid. 


(7)  It  has  been  quettiooed  _. 
writ  describing  the  defendant  as  **  T 
183.  the  Market-place,  in  the  borough 
cester,  hatter,  a  parishioner,  and  iaf 
of  the  parish  of  St.  M.  in  the  said  I 
of  L.,  in  the  countj  of  Lcieeste 
ciently  complies  with  the  itatotei 
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f  Ibe  writ;  for  that  the  proper  course  was  to  move  that  the  writ  itself  Smtiwci 
ight  be  set  aside  for  irregularity.  (1)  ^*"     "' 


Tlie  Stat  53  Geo.  S.  e«  127.  substitutes  the  writ  de  eontumace  capiendo  When  juriadie. 
IT  the  old  writ  de  excommunicato  capiendo;  and  directs  that  the  former  tion  notsuffi- 
InU  be  considered  in  the  same  way,  and  be  open  to  the  same  objections  ^**°*  ^  »tated. 
i  the  Utter. 

Therelbre,  where  a  defendant  was  committed  by  an  ecclesiastical  judge 
t  appeal  for  contumacy  in  not  paying  costs,  and  the  significavU  only 
Icieribed  the  suit  to  be  '<a  certain  cause  of  appeal  and  complaint  of 
wHItyy**  without  showing  that  the  defendant  was  committed  for  a  cause 
nthin  the  jurisdiction  of  the  spiritual  judge,  it  was  held,  that  the  defendant 
rai  entitled  to  be  discharged  on  habeas  corpus,  (2) 

Da  an  appeal  to  his  Majesty's  Court  of  Delegates  against  a  decree  of  the 
VonogatiTe  Court,  a  commission  issued  to  certain  persons  to  hear  and  de- 
enune  such  appeal ;  and  it  was  commanded,  that  in  acts  to  be  done  in  the 
ftid  appeal,  before  giving  a  definitive  sentence  therein,  two  at  least  of  the 
9j  but  in  the  pronouncing  a  definite  sentence  therein,  three  at  least 
i  be  present,  and  consenting  as  well  in  the  appeal  as  in  matters  of  at- 
&c«  done  since,  and  in  prejudice  thereof,  and  likewise  in  the  prin- 
ipal  eaose,  together  with  its  incidents,  emergents,  dependents,  and  things 
■joined  and  connected  thereto  whatsoever.  The  appellant  was  condemned 
i  eostSy  and  two  monitions  were  successively  decreed,  the  first  by  three, 
ae  second  by  two  only  of  the  delegates,  to  enforce  judgment  These  being 
bobeyed,  three  of  the  delegates  pronounced  the  appellant  in  contempt  for 
PB-payment  of  costs,  after  which  a  significavit,  pursuant  to  stat  53  Geo.  3. 
.  1S7.  s.  1.,  was  issued  by  two  only  of  the  delegates.  The  Court  of  King's 
1  held  the  signijicavit  to  be  void,  and  quashed  the  writ  of  de  contunuice 
>  issued  in  pursuance  of  it  (3) 

A  tpiritual  judge  has  no  jurisdiction  over  a  trustee  appointed  by  a  testator 
I  Us  will :  therefore,  where  a  trustee  was  committed  upon  a  writ  de  contU" 
mm  etqriendo,  under  the  stat.  53  Geo.  3.  c.  127.,  for  not  exhibiting  an  in- 
Mtoiy  and  account  of  the  goods  of  a  testator,  the  Court  ordered  him  to  be 

II  ia  no  objection  to  the  writ  that  it  purports  to  have  been  delivered   ^o  objection  to 
hceord  to  the  sheriff  in  the  Court  of  King's  Bench,  but  does  not  appear  JJ^  purj^Jt 
fe  hnre  been  opened  at  that  time,  pursuant  to  stat  5  Eliz.  c.  23.  s.  2.  (5)        to  have  been 

A  writ  is  bad  if  it  be  directed  to  the  sheriff  of  one  county,  and  the  defend-  ^^j^"^  *o/fhe 
■I  be  described  in  the  writ  as  resident  in  another.     Thus,  in  Bex  v.  record. 

(6)  Lord  Denman  observed,  **  This  was  a  writ  de  eontumace  Dieiction  or 
on  the  signijicavit  of  Sir  John  Nicholl.  Several  objections  were 
%mk  to  the  writ,  on  which  a  rule  nisi  was  obtained  to  quash  it  As  we 
■i  of  opinion  that  one  of  those  objections  is  fatal,  it  is  not  necessary  to 
■iba  the  others.  The  writ  was  directed  to  the  sheriff  of  Herefordshire, 
fei  it  recites  a  signijicavit  that  Thomas  Bourke  Ricketts,  of  Presteign,  in 
IB  POnMktf  of  Radnor,  is  contumacious,  and  commands  the  sheriff  to  attach 

Ay.  ▼.  BainM9,  12  A.&  K.210.  (4)   Rex  ▼.  JtnkinM,  H  D.  &  R.  41.   S.  C 

Jte  T.  Dwgger,   1  D.  &  R.  46a  5  B.      nom.  Expartt  Jenkimt,  1  B.  &  C.  655. 
nU     Jtcx  r.   FomUr,   1  Salk.    293.  (5)  Reg,  ▼.  Baina,  12  A.  &£.  210. 

~  jqr«*  ^  ^^'  1^7.  (G)  6  A.  &  £.  5S1, 

^•>  Bur  V.  Bhke,  8  B.  &  Ad.  139. 

NN 
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SiifTiycK           him  by  his  body.      The  form  of  the  writ  givea  in  the  schedule  to  the 
Aifp  Writ.         statute  53  Geo.  3.  c  127.,  and  which  writ  is  directed  by  the  statute  to  be 
in  that  form^  is,  <  To  the  sheriff  of greeting:    The hath  sig- 
nified to  us,  that  —  of in  your  county  of is  mamfestlr 

contumacious,*  &c.     The  form  of  the  ngnifieavit  is  given  in  the  same 

schedule,  and  notifies,  *  That  one of         ,  in  the  county  of        / 

hath  been  pronounced  contumacious,  &e.      It  is  plain,  therefore,  that 
the  statute  intends  that  the  writ  should  be  directed  to  the  skcfiff  of 
that  county  of  which  the  party  is  described  to  be  in  the  ngn^k&tiL 
That,  in  the  present  case,  would  be  the  sheriff  of  Radnorshire:  snd 
it  is  the  more  necessary  that  the  form  should  in  this  respect  be  adhend 
to,  because  neither  in  the   form  in  the  schedule,  nor  the  aetoal  wiit 
in  this  case,  are  the  words,  <  if  he  shall  be  found  in  your  baitivick,''or 
any  equivalent  words,  to  be  found,  except  the  words  *  in  jfow  isas(y/ 
which  are  in  the  form  in  the  schedule,  but  which  are  different  in  this  writ 
On  this  ground  we  think  that  the  writ  must  be  quashed." 

A  writ  de  cantumace  capiendo^  directed  to  the  sheriff  of  Notti»  reeitiig 

a  significavit  against  *'  J.  H.,  now   or  heretofore  of  O.  in  Kent,'  aid 

describing  the  party  afterwards,  throughout  the  writ,  as  **  the  said  XH.,' 

is  bad.     And  the  Court,  on  motion,  will  quash  such  writ  after  the  psrtf 

is  in  custody,  and  before  the  return,  without  bringing  him  up  by 

corpu8.{\) 

Error  in  the  If  the  writ  be  quashed  for  want  of  form  in  the  writ  only,  an 

^"^^  must  be  made  to  the  Court  of  Chancery  for  another  wriL 

whir*^^  In  Rex,  V.  Eyre  {Clerk)  (2),  a  writ  de  excommunicato 

taken.  ^^^  ^^  Chancery,  which  was  opened  and  enrolled  in  B.  R. ;  but  upon 

tions  taken  to  it,  the  Court  made  a  rule  upon  the  prosecutor  to  shov 

why  the  delivery  out  of  the  writ  to  the  sheriff  should  not  be  staid:  befan 

an  opportunity  came  of  showing  cause,  the  return  of  the  writ  wasootiV 

the  prosecutor  sued  out  a  second  writ  e  cancellarioj  and  to  prevent  the  h* 

of  that,  desired  that  the  defendant  might  at  once  take  his  exceptioBilV* 

motion  to  quash. 

The  first  exception  was,  that  the  former  writ  being  enrolled  in&k 
the  Chancery  could  not  issue  a  second  writ ;  but  by  stat.  5  Elii.  c.8&»  ^ 
second  writ  was  to  issue  from  B.  R.  To  this  it  was  answered,  that  tki^ 
related  only  to  the  case  where  the  first  writ  had  actually  issued,  sad  tki 
sheriff  had  returned  non  est  inventus  ;  where  the  Court  can  fine  him  if  Af 

(1)  Aex  V.  Hewih,  6  A.  &  £.  547.      It  the  proper  course,  but  tbeptttjikad^h^ 

was  contended,  but  without   success,   that  been  brought  up  by  habm»  owjiMi  •  •  j* 

this  case  differed  frcm  the  foregoing  case  of  v.  Duggtr,  5  B.  &  A.  791.  —  that  tfct  j 

Rex  V.  liicketti,  the  description  beinjr  **  now  could  not  be   quathcd»  not  hMf  i^ 


description  being  **  now  could  not  be   quathcd» 

or  heretofore  of,"  &c.  —  that  the  writ's  being      from  this  court*  nor  haying 

limited  to  the  county  of  the  sheriff*  to  whom  into  it — and  that,  if  the  court,  after  tfcij 

it  is  addressed,  is  unnecessary,  as  the  sheriff*  was  there  deliTered  of  record  to  tht^** 

can  execute  it  in   his  own  county  only,  and  had  poisesaion  of  it,  ao  as  to  bedbleie^ 

no   irregularity  can  take  place   in  fact —  it,  yet  the  court  could  not  do  so  atorSJ* 

that  the  construction,  that  the  writ  can  go  tion.     It  should  be  observed,  thit  AtO^ 

only  to  the  sheriff*  of  the  county  of  which  (Lord  Denroan  C  J.,  littJedale,  F*"^ 

the  party   is  descril>ed   to   be,  would   frc-  and  Williams  Js.)   •<  had  no  doofct' 

quently  make  the  lUtute  nugatory,  since  a  the  rule,  caUing  on  th>  pweeortM »  ...— 

jjarty  may  have  no  permanent  residence,  or  cause  why  the  writ  sbould  not  fce«***    ^ 

may  shift  his  abode  to  evade  the  process  —  for  irregularity,  moat  be  made  Jimkm 

that,  supposing  the  writ  irregular,  the  seek-  (2)  2  Str.  11891 
ing  to  set  it  aside  for  irregularity,  was  not 
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*te  occasion,  and  issue  capias^  alias,  and  phries,  £i  per  Curiam^  "  The 
miifwer  h  right;  if  the  first  writ  had  been  actually  quashed,  they  nmst  have 
gone  to  the  Chancery  for  another,  " 

If  a  party  committed  for  non-payment  of  cost*^,  under  an  erroneous  pro- 
ceith  be  thereupon  released,  the  Court  is  bound,  at  the  appltcattou  of  the  party 
to  whom  they  are  still  due,  to  issue  a  new  monition  for  payment  of  such  costs. 
Thu«  in  Austen  v.  Ihif^ger  (1 ),  Sir  John  Nicholl  ob;*erved,  '*  The  facts  upon 
which  the  present  motion  is  founded  partly  appear  upon  the  records  of 
ihJA  Court;  and  the  restore  regularly  stated  in,  and  verified  by,  affidavits, 
It  appears  by  these,  that  the  costs  in  queatinn  have  been  decreed  by  the 
Court,  and  arc  still  due;  and  the  quesstion  is^  Whether  the  Court,  upon  this 
ippljcation  of  the  party  to  whom  they  are  due,  can  refuse  the  aid  of  its  pro- 
fjw*  to  enforce  their  payment  ?  Now  I  am  of  opinion,  that  the  party  apply- 
ing for,  under  the  circumstanceSj  is  entitled  to  that  aid ;  and,  consequently, 
llttt  a  He  IT  monition  must  issue.    Here  ha.i  been  a  former  process,  and  froui 
la  error  lately  discovered  in  it,  that  process  has  become  ineffectual.    Could 
l!ita  error  be  fairly  ascribed  to  the  party  suing  it  out ;  or  could  it  be  shown  to 
Imivv  occasioned  the  other  party  material  or  any  inconvenience,  a  diflerent 
eoosiileration  might  possibly  apply  to  the  case.     But,  on  the  contrary,  I  in^ 
cfine  to  hold^  that  neither  the  one  party  is  blameably  in  error,  nor  the  other 
Ibs  sustained  any  injury.     It  is  true  that  the  Court  of  King*s  Bench  has 
Iield  the  sig^nijicavit  defective,  as  not  stating,  with  sufficient  certainty,  the 
natucL*  of  the  cause  in  which  the  costs  were  incurred,  so  as  to  fix  it  within 
be  jurisdiction  of  the  Ecclesiastical  CourL     But  that  process  issued  in  the 
tient  and  accustomed  form;    and  the  description  of  the  cause  in  the 
^ificavii,  y\t,  **  a  certain  cause  of  appeal  and  complaint  of  nullity/*  is 
ly  taicen  from  that  in  the  court  books,  so  that  no  blame    is  justly 
putable  to  the  party  suing  out  the  process.     Had  the  process,  again, 
liable  to  no  such  objection,  Dugger  must  have  still  been  in  Bodmin 
:  whereas,  in  consequence  of  its  being  erroneous,  he  has  been  released 
prison,  and   at   large  since   Easter  Term   last.     He,  therefore,  has 
no  injury  by  the  process  going  out  in  its  actual  form ;  or  if  he  has, 
an  injury  for  which,  in  my  judgment,  he  must  seek  his  remedy  in 
erforra.     MeantiraCi  the  costs  being,  as  I  have  said,  due  and  unpaid, 
to  me  that  the  Court  is  bound,  e.r  dehtto  justitm,  to  enforce  their 
at   This  Court  is  not  fundus  officio  till  it  has  enforced  the  execution 
filecrec ;  nay,  even  after  payment  of  costs,  had  the  process  been  regu- 
r,  the  party  Dugger  must  have  come  here  for  his  writ  of  deliverance;  so 
.  this  Court  could  hardly  have  been  styled  Jnncffts  officio  in  either  alter* 
I  shall  therefore  allow  tlie  mouition  to  go;  not,  I  confess,  without 
imr  reluctance;    as  the  party  against  whom  it  is  prayed  has  been  im- 
Stmtd  upwards  of  two  years,  and  may  be  unable  to  pay  the  costs  in 
^■lioo ;  in  which  case,  if  aware  of  it,  the  party  praying  the  monition  is 
fpable  with  proceeding  upon  purely  vindictive,  and  therefore  upon 
salifiable  grounds.     The  fact,  however,  may  be  just  the  reverse;  Dug- 
may  have  ample  funds,  and  may  merely  resist  from  obstinacy,  and  to 
*jai  tlie  just  claims  of  the  other  party.     After  all  the  monition  is  only,  in 
joaturc  of  a  rule  to  show  cause;  for  it  should  be  distinctly 


Sent  I  MCI 
jiNu  Wmrr. 


Error  in  signi- 

Hcavit. 

If  II  party  be 

committed  for 

tii>n payment  of 
costs^  under  an 
L<rrani>ou£  pro- 
ceM,  be  there- 
upon relfHued, 
the  Court  is 
bound  to  iss^ue 
a  neir  monitton 
for  pttymeiit 
of  fvicti  costs. 
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Sektemcc  understood  that  ito  issue  is  by  no  means  conclusive.     Upon  its  retorn,  tbe 

AKD  W  KIT.  party  monisbed  may  appear,  and  pray  it  to  be  superseded  —  a  prayer  to 

which,  upon  cause  shown,  the  Court  may  be  disposed  (as  I  apprehend  that 

it  is  at  full  liberty)  to  accede.     In  this  character,  and  subject  to  these 

limitations,  I  direct  the  monition  to  issue  as  prayed.  (1) 

In  Reg.  v.  Thorogood  (2),  it  was  held,  that  it  was  not  necessary,  under 
stat.  53  Geo.  3.  c.  127.  s.  1.  that  the  significavit  of  contempt,  from  the  Spi- 
ritual Court,  should  purport  to  be  issued  within  ten  days  of  the  judgment 
of  contempt :  —  that  in  a  significaviU  after  the  statement  (according  to 
schedule  (A)  to  stat  53  Geo.  3.  c  127.)  of  the  party  being  pronounced  in 
contempt,  these  words  were  added :  '*  in  not  appearing  (as  by  oar  citatioB 
under  the  seal  of  our  said  court  duly  and  personally  served  upon  him,  be 
was  required   to  appear)  before,*'  &c. ;  the  addition  of  the  parenthelieal 
words  was  an  immaterial  variance  from  the  schedule: — that,  assuming stil 
53  Geo.  3.  c.  127*  s.  7.  takes  away  the  jurisdiction  of  the  spiritual  courts  in 
cases  of  church-rate,  wherein  the  two  justices  have  jurisdiction ;  it  is  not 
necessary  that  the  citation,  significaviU  or  subsequent  proceedings,  sbonU 
negative  the  facts,  which  would  give  jurisdiction  to  the  justices:— tbit» 
assuming,  in  a  proceeding  under  stat.  53  Geo.  3.  c.  127-  8.1.,  the  writ  ^ 
contumace  capiendo  must  contain  the  addition  of  the  party,  as  in  tbe  eiK 
of  the  excommunicato  capiendo  under  stat  5  Eliz.  c  23.  s.  IS.,  tbe  omiwoB 
of  it  is  no  ground  for  discharging  the  party  from  an  imprisonment  for  coo- 
tempt,  such  inprisonment  not  being  within  the  words  of  stat  5  Elix.  c.23. 
S.13.  *' all  and  every  pains  and  forfeitures  limited  against  such  persoti 
excommunicate  by  this  statute :"  —  and  that  the  official  principal  and  victf* 
general  of  the  bishop  has  jurisdiction  within  a  district  for  which  a  eom- 
missarj'  has  lieen   appointed  (though  for  life),  while  the  commisstry  i« 
inhibited,  pending  the  bishop's  visitation.     The   appointment  of  such  t 
-    commissary  does  not  make  the  district  a  peculiar;  and  stat  23  Hen.  8.  e.& 
s.  2.  does  not  apply  in  such  a  case :  — Lord  Denman  delivering  the  jadgmtft 
of  the  Court  in  t)ic  following  language : 
f"^jrn!!*  **^  "  We  are  called  upon  to  quash  a  writ  de  contumace  capiendo^  issued i«t 

in  Reg.Y.noro-  ^"*^  ^^^  non-payment  of  a  church  rate,  on  account  of  several  defects  ippstt* 
yo«/.  ing  on  the  face  of  it,  and  others  arising  on  facts  proved  or  admitted. 

"  The  first  objection  was,  that  the  signijicavit  did  not  purport  to  fciw 
issued  within  ten  days  of  the  party's  being  pronounced  guilty  of  a  contenp^ 
But  wc  have  no  doubt,  that  this  matter  of  practice  must  be  presmnedto 
have  been  duly  acted  upon ;  and  the  objection  was  scarcely  persisted  in* 

(I)  Tlie  monition  so  decreed  was  imme-  the  protect  entered   on  behalf  of  D4^ 

diately  extracted,   and   was  returned,  duly  (who  did  not  appear  by  caaaaA)^  J* 

8er\ed,  on  the  6rst  session  of  Hilary  Term,  signed  him  to  appear,  absolutely,  on  the  i0l 

182:>.      On  the  second  session  a  proctor  ap-  court-day.     On  the  nest  court-day,  ii«fr 

peared  to  the  monition  on  behalf  of  Dogger,  the  first  session  of  Trinity  Term,  Ittt* 

the   party   monishcd,    but   under    pretest;  appearance  being  giren,    the   Cwnt  fj* 

whic!i  he    was  assi;;ijcd  to    extend  by  the  nounced  Dugger  in  contempt  fernoC  hidl| 

fourth  session.      An   act  on   petition   was  appeared  absolutely  to  the  rooaitioa  [i* 

consequently  entered  into  between  the  seve-  the  monition  last  issued],  incompUanfe«i* 

ral  parties,  which  was  brought  in,  sped,  on  its  order  to  tliat  effect ;  and  dihsrted  hi« • 

the  third^  session  of  Kaster  Term,  when  the  be  signified  pursuant  to  the  statute.    Arifr 

•itltBWi 


proctor,  for  the  p»etitioner  Austen,  brought  nificavit  was  accordingly 

in  two  affidavits  in  support  of  that  part  of  followed  soon  after  by  a  new"  writ  *i»"^ 

his  act  which  alle;red  Dugger's  ability  to  pay  mact  capiendo,  under  which  Ik^jgtrw** 

the  costs  in  question.     On  the  fourth  se-C  committed  to  Bodmin  gaoL 

sion  of  Easter  Term,  the  Judge  over-ruled  (2)  IS  A.  &  £.  183. 
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"  8d.  That  certain  words  were  introduced  into  the  sigvificavit  which  are  Siirmrcx 

wt  in  the  form  given  by  the  schedule  to  stat-  53  Geo.  3.  c.  127.     But  these  ^^^  ^*"' 

are  merely  superfluous,  and  do  not  alter  the  sense  of  the  writ  itself,  which  is  Judgment  of 

complete  without  them.  f^'^  DenrnM 

« .    w     •  .  «       .  ;       ,  .  ,  in  Rtg,  V.  Thom 

"  3d.  It  does  not  appear  to  be  a  matter  of  spiritual  cognisance,  because  rogood, 

it  does  not  assert,  that  there  was  a  question  on  the  validity  of  the  rate^  nor 
tbt  the  sum  due  was  more  than  10/.  The  answer  is:  all  church  rates 
vcfe  of  spiritual  cognisance  before  stat.  53  Geo.  3.  c.  127 ;  which,  by  giving 
power  of  enforcing  them  to  the  justice  of  the  peace,  when  their  validity  is 
nquestiooed,  and  the  sum  due  is  less  than  10/.  may  possibly,  by  implica- 
tMNi,  deprive  the  ecclesiastical  courts  of  their  power  in  the  same  description 
of  cues:  on  which  point,  however,  it  is  not  necessary  for  us  now  to  decide. 
For  we  are  of  opinion,  that  it  lies  on  the  defendant  to  show  the  exception,  not 
01  the  Court  to  negative  its  existence.  We  must  presume,  so  far  as  the  cita- 
tin  goes,  that  they  are  acting  in  a  case  where  they  have  jurisdiction.  (1) 

'*4tb.  The  writ  is  bad  for  want  of  an  addition  to  the  party's  name.  The 
■Mwer  is :  if  this  is  not  rendered  unnecessary  by  the  form  of  writ  given  in 
idwdute  (B)  to  stat.  53  Geo.  3.  c.  127.,  still,  on  looking  to  the  act  5  Eliz. 
B>SS.  we  find  that  the  writ  is  not  vitiated,  but  only  the  pains  and  forfeitures 
meted  by  that  statute,  and  which  are  subsequent  to  the  writ,  are  made 
ioid.  Imprisonment  is  not  inflicted  on  this  occasion,  by  way  of  penalty, 
bit  if  under  the  writ  itself,  and  merely  for  enforcing  execution  of  the  sen- 
knee  pronounced  by  the  Court  The  decisions  that  have  been  made  on 
ihe  act  of  Elizabeth,  throw  little  light  upon  it ;  but  its  own  language  is  clear. 
^  Sih.  The  spiritual  judge  by  whom  this  sentence  has  been  pronounced 
bi  two  offices,  that  of  commissary,  which  he  holds  for  his  life  in  the  dis- 
tact  where  the  contempt  is  charged  to  have  been  committed,  and  that  of 
ifcisl  principal.  Dr.  Lushingtou  appears  to  have  acted  here  in  the  latter 
abiacter,  whereas  his  power  is  only  in  the  former.  The  two  ofiices  are 
■id  to  be  as  distinct  as  if  they  were  holden  by  two  persons ;  and,  if  they 
■m,  it  is  argued  that  the  ofllicial  principal  could  not  act  within  the  juris- 
Belion  of  the  commissary.  This  objection  in  respect  to  facts,  appearing 
M  iffidavit,  is  answered  in  the  same  manner ;  for  we  And  that,  at  the  time 
if  this  sentence  (2),  an  inhibition  had  suspended  Dr.  Lushington  from 
Mbg  as  commissary,  and  so  remitted  him  to  his  power  as  ofllicial  princi- 
prii  It  was  argued,  that  an  inhibition  suspends  the  commissary  from 
'■tbg  in  cases  of  contentious  jurisdiction  only,  not  in  those  matters 
"^  voluntary  jurisdiction  in  which  the  bishop,  during  his  visitation,  may 
^ntonally  act.  (3)  This  distinction  is  expressly  denied  in  the  tr^fatises 
•which  we  must  have  recourse  as  stating  the  practice  of  the  spiritual 
>%»ta ;  and  it  is  not  founded  in  principle.  The  inhibition  follows  upon  the 
hhop*s  personal  presence ;  but  it  suspends  all  the  powers  and  authorities 
^  the  oflScer  aflected  by  it.  The  bishop  brings  with  him,  not  only  the 
\  of  visiting  the  churches  and  directing  ecclesiastical  aflairs,  but  the 
'  of  acting  judicially  by  his  ordinary  ofticers,  of  whom  the  oflicial  prin- 


t*)  VidcAev.  ▼.  ^iiim,12  A.&  E.  210.  (3)  The  proposition  contended  for  on 

t«)  nit  12'A.  &  £.  187.     'llic  wntenco       licbalf  of  Uic  defendant  appears  to  be  acci' 
^wa  to  have  been  pronounced  after  the      dentally  reversed. 
*^lion  terminated  ;  but  the  citation,  i&- 
^  Airdug  tbt  inhibition. 

K  y  d 


AKD  WfclT. 


Judgmont  of 
Lord  Denman 
in  Hfff.  r*  Tho 
rogood. 


Where  decree 
not  pTop«rly 
PKhibited  to 
the  defendant « 


eipal  bolds  the  bighest  place.     We,  therefore^  think  d 
that  character  was  revived  by  the  inhibition  against  hjs  noting  i 
ssLTf,  supposing  it  to  have  been  merged  in  that  office  within  the  i 
trict      We    are   consequently  relieved   from   the   necessity  of 
whether  the  ofBcial  principal  may  not  have  a  concoiTeiit  juriadtcCloa  lil 
the  commissary. 

"6tb,  Another  objection,  arising  on  stat25Hen.  B.  c.9*  imimtfil,  tiiit 
the  appointment  of  a  commis^iary  constituted  the  district  m  peealiv;  bd 
we  are  clearly  of  opinion  that  the  word  peculiar  is  there  employed  ia  ife 
ordinary  sense  of  some  district  exempt  from  the  diocesan's  jurisdietioi^  11^ 
that  the  commission  appointing  Dr.  Lushington  judge  for  a  paxticubr  put 
of  the  diocese  within  the  bishop*s  jurisdiction^  does  not  moke  a  preohar. 

"  It  appears,  therefore,  to   us,  that  the  objections  to  this  writ  m  •• 
swered,  and  on  grounds  that  by  no  means  call  in  question  Lord  TentrfMi 
judgment  in  Rex  v.  Dagger  (1),  or  tlie  doctrine  of  Lord  Talb 
which  he  there  referred.*' (3) 

Where  a  writ  de  eontumace  capiendo^  issued  under  the  53  GeOv  ^ 
signified  **  that  the  defendant  had  been  pronounced  guilty  of  eon 
and  contempt  of  the  law  and  jurisdiction  ecclesiasticalt  io  not 
obeyed  a  decree  made  upon  him  to  perform  the  usual  penance  in  thtjan^ 
church  of  St.  M,  N.,  in  a  certain  cause  of  defamation;*'  and  it  a|>peitti 
that,  at  the  time  Ihe  sentence  wa?  pronounced,  a  schedule  of  penance  i* 
made  out,  but  which,  by  the  practice  of  the  Ecclesiastical  Court,  coald  li 
be  delivered  to  the  defendant  until  he  paid  the  costs  of  the  suit :— it  wiihiit 
that  he  ought  to  have  had  the  decree  exhibited  to  him  in  its  mote  ptffet 
form^  before  he  could  be  considered  as  being  in  contempt,  espediMfMit 
costs  were  not  mentioned  in  the  significavit*  and  that  be  * 
entitled  to  be  discharged.  (4) 

No  amendment  may  be  made  in  a  writ  of  canimmacfi, 
has  been  delivered  in  court,  unless  it  be  returned  to  the  Petty 


reiii«fto« 
ilbQ|j|k|y 

eontaai^H' 


(1)  5  B.  &  A,  791, 

(2)  Rtx  v  F.tfre,  2  Str.  1067. 

(3)  Tlie  citattoii  ta  which  refereneo  has 
been  mode,  was  in  tlie  following  form  ; 

"  Cliarles  Jame^  l>y  divine  permission 
I*ord  Bishop  of  London,  to  all  and  stugutar 
cierks  and  literate  perwuw,  whomwerer  and 
wheresoever,  in  and  throughout  our  whole 
dioeew  of  London^  greeting.  We  do  hereby 
authorize,  empower,  and  strietly  enjoin  and 
command  you,  jointly  and  <ieveraily,  pe* 
remptonly  to  cite,  or  cause  to  be  cite^i,  John 
Thorogood  of  the  pariiih  of  Chclin^rf'ord,  in 
the  cfouulj  of  Esses,  witliin  our  dioee^  of 
London,  to  appear  personally,  or  by  his 
proctor  daiy  comtituted,  before  the  Iltght 
tlonourable  Stephen  Lush in;z ton,  doetor  of 
laws,  our  viear-gencral  and  oHiciaT  principal 
of  our  coniistorial  and  episcopal  court  of 
London,  lawfully  comtituted,  his  !«urrogmte, 
or  fi.ome  other  competent  jyd<jc  in  this  be- 
half, in  the  common  hall  of  Doctora'  Com* 
mom,  situate  in  the  parish  of  JSt-  Benedict, 
near  PauFi  wharf,  London,  and  place  of  ju- 
dicature there,  on  the  *ixth  day  after  the 
tervi'ce  of  thc%c  presents,  if  it  be  a  g«i)enit 


&es&ioQ,  by*aay»  caircat    d«j,  or 
court  day  of  our  %ud  ComMOotiii 
copal  Court  of  Loadon,   oclicrwt 
general  tesiionv  by-day*  c«tx«l  dat.  m  ■ 
tional  court  day  of  our  «ud  cotirt.  t&tf  i 
ensuing,  at  the  hour  of  Kfi  in  flw  f 
and  there  to  abide,  if  uetwocitifiiil 
the  sitting  of  the  court ;  then  aai 
answer  to   William  Baker^  * 
Gepp,  and  Thomas   Mo«a»  i 
the  uud  parisl)  of  ChelnttlbrdL  mac 
cau<%e  of  !%iibtraeUon  of  chafcl)  f4iP> 
further  to  do  and  to  rcceWe  m>  OT»  ^ 
jai^tJce  shaH  appertaio,  umlvr  ftmdiit^ 
ond  contempt  thereof,  at  tb* 
the  said  William  Baker,  ^e.  i 
lihall  do  or  cause  to  be  iloa*  in.  fit  f 
you  »hall  duly  eettiiy  a< 
official  principal  aforcfliil*  lii  i 
some  other  coropeteot  Jhi'^*  *■  ^1 
together  with  these  presenfin^  CitWf 
dof^  this  1  UX\\  day  of  Nc 
and  in  the  eleventh  year  of  aarl 

Vide  etiam  Rtf,  v."  A.  Dmm{i 
•2  U\.  Rsym.  «1 7.    Jl<y.  n  HB^  1 4*^** 
(4)  R€x%   iU^%SlXll^ltlTa 
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id  amended  there,  aod  re-delivered  in  court  (1)    A  party  in  custody  of  the  f|^^^' 

flnhal,  may  be  brought  into  court,  and  charged  with  a  writ  de  conhtmace 

^iendo.  (2)  iJ^dm«t 

It  does  not  often  happen  that  proceedings  are  taken  beyond  the  first  will  be  allowed. 
ipias,  and  application  is  sometimes  made  to  the  Court  to  set  them  aside   Mode  by  which 
»r  irregularity  or  insufficiency ;  and  sometimes  for  a  writ  of  habeas  corpus  ^^5^  ^ 
I  bring  the  defendant  up  to  be  discharged  for  the  want  of  sufficiency  in 
le  writ  (3) 

Any  material  defect  in  a  writ  of  contumace  capiendo  may  be  taken  ad- 
iDtage  of,  on  a  motion  to  set  it  aside  for  irregularity,  at  any  time  after  it 
t  delivered  of  record,  without  bringing  up  the  defendant  by  habeas 
oipns  (4) ;  and  it  would  seem  that  objections  to  the  form  of  the  writ  can 
bIj  be  taken  advantage  of  in  the  former  manner.  (5)    . 

When  the  prisoner  is  brought  up  by  habeas  corpus,  the  course  of  pro-  Mode  of  pro- 

ceding  in  court,  is,  for  the  prisoner's  counsel  to  be  first  heard ;  then  the  2^^^**®" 

ooBsel  for  the  crown,  and  then  the  leading  counsel  for  the  prisoner  to  reply  is  brought  up 

aieraUT.(6)     When  the  objections  to  the  writ  are  discussed,  upon  a  byhabeiscor- 
--.,,  -  ,  put,  or  on  mo- 

wlkm  to  quash  it,  counsel  are  heard  m  the  same  order  as  on  motions  [ioii  to  qnaih 

?aKiaDy.(7)  the  writ 


4.  Rbmedibs  for  illegal  Excommunication.  Rihkdiu  roa 

ILLEGAL  Ex- 
COMXUKICA- 

Ab  action  on  the  case  may  be  maintained  against  a  judge  of  the  Eccle-  tion. 
httieal  Court,  who  excommunicates  a  party  for  refusing  to  obey  an  order 
rUdi  the  Court  has  not  the  authority  to  make,  or  where  the  party  has  not 
•oi  previously  served  with  a  citation  or  monition,  nor  had  due  notice  of 
Kb' Older.  (8) 

If  the  judge  acted  wilfully  against  his  own  conviction,  it  would  be  a 
lAeient  degree  of  malice  to  support  an  action.  (9) 

l^Boraine^s  caje(lO),  a  motion  was  made,  that  a  writ  may  issue,  directed 
tfihe  iMshop,  calling  upon  him  to  absolve  a  person,  excommunicated  under 
has  eurenmstances.  Thomas  Borainc,  an  infant,  was  summoned  to  appear 
fe^Ae  Consistory  Court  to  a  suit  by  his  wife  for  separation.  He  appeared 
l^fte  citation ;  and  was  informed,  that  there  must  be  a  guardian  ad  litem. 
Bfcther  being  called  upon  to  accept  that  office,  refused,  but  was  appointed 
ftriast  his  will :  and,  as  he  persisted  in  declininf^  to  act,  at  length  sentence 
^tkeommnnication  was  passed  against  him.     Upon  such  facts.  Lord  Eldon 

[O  Conicr't  Crown  Prscticc,  9f>.  (6)  Reg,  v.  Bainti^  13  A.  &  E.  211).  n. 

W^  JUxr,  ITotfey.  9  B.  &  C.  67.  (7)  Hex   v.    RicketU,  6  ibid.   537.  Rcff. 

^^Jliy.  ▼.  Si,  Daviift   {Binkopof),  2  ▼.    Thorogood^    12    ibid.    183.          Corner't 

.tl^fm.    817.    Rex  v.    FowUr,  1  Salk.  Crown  Practice,  <>(>. 

r^  Muf  r,  Duggtr,  5  B.  &  A.  791.    Exp.  (H)  Beaurain  t.  Seutt    (Right  Hon.   Sir 

^^a^  1  B.  &  a  655.    Exp.  Little,  3  Atlc.  Wmiam),  3  Camp.  388.     Vide  ctiam    Cat' 

;^  lion   ▼.    MilU   Cro.    Car.    291.      Goelin   ▼. 

9  Bmm  ▼.  Hewia^  e  AM  E.  547.  5  Dowl.  mieock,  2  Wils.  302.      Ch^ji  t.  Morrit,  2 

[r^  ««.  Stark.  N.  P.  C.  577.     Harman  ▼.  Tapptndem, 

*>  jby.  ▼.  Baina,  1 2  A.  &  E.  2 10. ;  Cor-  I  East,  555. 

^  dnnm   Practice,  95.       Rex  ▼.  Pagton,  (9)  Ibid. 

^  153.     Rex  V.  i9faAf,2  B.&  Ad.  139.  (10)  16  Veb.  316. 
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Rkmxdiu  poft    gjjj^  <(  Where  the  Spiritual  Court  has  excommunicated  a  person  for  a  ( 

coMM nKicA-       for  which  they  have  not,  by  the  law  of  the  land*  authority  to  do  fo,  be  has  i 

Tiov.  right  to  some  such  writ ;  but  excommunication  being  in  the  nature  <tf  i 

process  to  assist  a  demand  against  the  party  excommunicated,  it  is  neeeMij 

to  give  the  complainant  in  the  Spiritual  Court  notice  of  the  motiOD.   Lei 

that  notice  therefore  be  given..    At  present  I  cannot  see  the  principle  spoa 

which,  with  regard  to  a  son  foris-familiatedy  the  father  can  be  compdled  to 

be  guardian  ad  litem.** 

If  the  eeelesi-         But  if  the  ecclesiastical  judge  have  general  jurisdiction  over  the  snbjeet 

havTiceDml       matter,  no  action  can  be  sustained,  although  he  may  proceed  erroneoiuly; 

jurisdiction        thus  in  Ackerley  v.  Parkinmm  (1),  Mr.  Justice  I^  Blanc  observed,  **  I  amof 

orer  the  sub-  opinion  that  the  present  defendants  are  not  liable  in  this  action.  We  most 
ject  oiAtteTf  DO  ,      , 

action  can  be      take  it  for  granted  upon  this  statement,  that  they  were  wrong  in  issumgthe 

sQstained,  excommunication,  and  likewise  wrong  in  the  citation.     That  I  think  is  to 

ceed^nooe^'^  be  assumed,  from  the  ultimate  decision  of  the  Court  of  Delegates,  whiek  is 
ouslj.  a  court  of  competent  jurisdiction,  and  whose  sentence  is  to  be  conndcnd 

Judgment  of  as  compulsory  on  us.  But  when  I  say  that  what  the  defendants  did  ia 
Bboe  iT!^  these  respects  was  wrong,  I  cannot  say  that  what  they  did  was  wholly 
crky  ▼.  AHKa-  illegal,  inasmuch  as  the  subject  matter  was  within  their  jurisdiction.  Aad 
'^*  there  is  a  material  distinction  between  a  case  where  a  party  comes  to  ai 

erroneous  conclusion  in  a  matter  over  which  he  has  jurisdiction,  and  a  eiie 
where  he  acts  wholly  without  jurisdiction.  In  this  case,  the  subject  initter 
was  peculiarly  within  the  jurisdiction  of  the  ecclesiastical  judge,  and  witkii 
his  jurisdiction  only,  being  a  matter  of  granting  letters  of  administratioB  to 
a  person  who  died  intestate  within  the  diocese.  It  appears  by  the  proceed- 
ings that  they  were  instituted  against  the  plaintiff  in  the  Ecclesiastical  Coorti 
as  next  of  kin  to  the  deceased,  and  that  it  was  suggested  that  the  plaiotif 
had  intermeddled  with  the  goods  of  the  deceased ;  and  thereupon  a  dtitioi 
was  prayed  and  issued.  Therefore  it  appears  that  the  subject  matter  wai 
peculiarly  within  the  jurisdiction  of  the  ecclesiastical  judge,  and  that  tke 
first  step  that  was  taken  before  him  was  also  strictly  within  his  jurisdidioOi 
But  it  appears,  also,  that  in  the  course  of  the  proceedings  in  the  originl 
cause,  the  defendants  have  acted  erroneously  in  the  form  of  their  citatioi; 
for  we  must  take  the  citation  to  be  wrong  in  calling  on  the  plaintiff  abi>- 
lutely  to  take  letters  of  administration,  instead  of  calling  upon  him  to  Hict 
letters  of  administration,  or  to  show  cause  why  he  should  not,  or  resoiuee 
the  taking  them  upon  him ;  but  that  is  no  more  than  an  error  in  proceediog 
in  a  matter  over  which  they  had  jurisdiction.  The  whole  fallacy  of  the 
argument  lies  in  considering  every  step  taken  in  the  cause  as  an  excesiof 
jurisdiction,  because  some  steps  have  been  erroneously  taken ;  wbereis  tk 
distinction  is,  that  where  the  subject  matter  is  within  the  jurisdictioO)  tfd 
the  conclusion  is  erroneous,  although  the  party  shall,  by  reason  of  thetftort 
be  entitled  to  set  it  aside,  and  to  be  restored  to  his  former  rights,  jet  be 
shall  not  be  entitled  afterwards  by  action  to  claim  a  compenaatioD  n 
damages  for  the  injur}'  done  by  such  erroneous  conclusion,  as  if,  bectoieoi 
the  error,  the  Court  had  proceeded  without  any  jurisdiction.  It 
me  that  this  is  not  the  case  of  a  court  having  proceeded  altogether 
jurisdiction,  or  having  exceeded  its  jurisdiction,  but  of  a  court  hariqg|>i'' 

(1)  a  M.  &  4S6. 
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HetioD,  aod  having,  in  the  course  of  the  exercise  of  it,  come  to  an  errone-   Rm««i>im  ro» 
ras  conclusion,  which  has  been  the  cause  of  the  damage."  (1)  commumica-* 

So  likewise  in  Miller  v.  Scare  (2),  Chief  Justice  De  Grey  observed,  "  It  tion. 
•  certain,  that  no  man  ought  to  suffer,  criminally,  for  an  error  in  judgment : 
Mt  it  is  equally  just,  that  he  should  make  reparation  civilly,  for  the  damage 
which,  other  persons  have  suffered  by  such  his  error. 

■'But  it  is  said,  that  no  action  will  lie  against  persons  acting  in  a  judicial 
sapacity.    Let  us  see  how  far  this  general  position  is  warranted  by  law. 

^  Ist  It  is  agreed,  that  the  judges  in  the  king's  superior  courts  of  justice 
ire  not  liable  to  answer  personally  for  their  errors  in  judgment.  And  this, 
lot  so  much  for  the  saike  of  the  judges,  as  of  the  suitors  themselves. 

"2nd.  The  like  in  courts  of  general  jurisdiction,  as  gaol-delivery,  &c. 

**St^  In  courts  of  special  and  limited  jurisdiction,  having  power  to  hear 
ind  determine,  a  distinction  must  be  made.  While  acting  within  the  line 
if  their  authority,  they  are  protected  as  to  errors  in  judgment ;  otherwise 
they  are  not  protected.  So  in  Dr.  BofUiams  case  (3),  false  imprisonment 
Iaj9  because  they  had  exceeded  their  authority.  In  J)r.  GroenvcUts  case  (4) 
It  did  not  lie,  because  they  were  within  their  jurisdiction.  In  Dr.  Bovchier's 
mm  (5),  and  the  case  of  Tcrri/  and  Huntingdon  in  Hardrcs^  it  lay,  be- 
paose  of  the  excess  of  jurisdiction.'* 

Tlie  practice  of  the  Ecclesiastical  Court  is  matter  of  fact  to  be  proved   rrtcticeofihe 
hj  eridence,  and  left  to  the  jury.  (6)  ^^T^ 

ter  of  fact. 


FACULTY.  (7) 
FIRST-FRUITS  AND  TENTHS. 

1  GXMKKALLY,  pp.  554 — 55Q. 

i  Statutes  relating  to  First-Fruits  and  Tenths,  pp.  556 — 566. 

StaL  S6  Htn,  8.  e.  3.  m.  2.  5.  1 2.  3.  10.  SO — 33.  —  livery per$on  entering  vpon  hit  tpiri- 
•         imai  living  before  compotiiion  forfeits  double  the  value  of  the  firtt-fi  uite  —  Every  wpiritMttl 

penon  to  be  charged  in  the  diocese  where  the  property  may  be--'  Commissioners  to  search 

far  tke  value  of  benefices  and  to  compound  for  the  first-fruits  —  Value,  how  ascertained^ 
mmd  deductions — Hectors  and  vicars  dying,  vrhut  proportions  to  be  paid  ^— No  first- 

JirmtM  to  be  paid  for  a  benefice  beivg  nttt  above  the  yearly  value  of  eight  marks  ^^ 

Stat    1^2  Vict,   c.  20.  «.  8 Accounts  of  first  fruits  and  Unths  payable  to  be  sent 

lo  tUrlu  on  institution  —  H'hen  first  fruits  due —  Stat  28  //en.  8.  e.  1 1.  «.  3.  —  Ftuits 
loAca  during  the  vacation  of  a  benefice  to  be  restored  to  the  next  incumbent  —  Stat.  6 
Anmt,  e.27.  s,  5,—  Four  years  alloived to  archbishops  and  bishops  to  pay  their  first- 

fruHa — Deans,  ^.  to  compound  for  first-fruits  —  Stat.  1  &  2  Vict.  c.  20.  ■.  3.— 

Cl)  Vide  etiam    Groenvelt  y.  Burwett,  1  (3)  8  Co.  121. 

^  Bajm.  4€7.  (4)  1  Ld.  Raym.  467. 

C«)  S  Black.  (Sir  W.),1141.    Vide  ctiam  (5)  2  Str.  993.J 

J^UT' cove,  Vaugfa.  138.     Jone«(SirT.),  (6)  Beaurain  v.    Scott  (Uight  Jlon.  Sir 

^     I  Mod.  119.      Jfamund  v.  HoweB,    2  fVilliam),S  Camp.  388. 

*^  310.      Bm$ktl  V.  Starling^  3  Kcb.  322.  (7)  VUU  tit  Buauu-Cliuacih— Chv&cm- 

■••  TAU>8<— PkWt. 


SM 
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Thy  TmCAsiTEtit  or  Qdciit  Anv^%  Bounti*  to  »c  thc  801.V  CoLhtcwem  c 
r%mm  jlkd  T^TtrHn^-TiLvrHs^StaL  7  Edw,  6,  r.  4.  j.  4. — il^bK.  96  JU«.  S*  ^ 
.V/a/,  26  /fo»,  8.    c,  3.  «*  25  §■  26.  —  7%oji#  itAo  havt  in  t 
«hnM  belonging  to  ihtir  diffnitiis,  are  ta  ptijf  for  their  m 

Siat,  ^6  litH,  8.  c.  fl.  «.  9.  —  7«iiIAji  miaf  be  paid  at  (Jknttrnm —  MtL 
c.  10.  «.  3.  —  Arc/tbtJiJwpM  f  ^-c.  no^  payinff^  ike  coUettor  it  to  errt^  H  iaig  J 
qtur^  and  be  cdliwtd  it  in  his  occouniM  —  />o<¥f t  io  b«  ttfugd  ajitfibif  tm 
dffnvU  in  payment —  Stat.  I  ^  2  Ffce.  e.  SO.  t.  9.  —  Notie*  0/  mrtan  i»  It  iMf  •! 
part^  omiUing  to  pay  —  Stat.  3  Geo,  1.  e,  10.  #•  4.  —  IC n/orrimfi  pncmtt  Jif^  tit  m 
pat^ment  6/  ttnth$  —  Ri:GULATio3r<«  KtsrEcriKc  Qu^eji  Akkk*!  Boi79tT  ^-^  SM;  f  J 
3  ^Ait«,  (^.  1 L  «.  1.  iStat,  1  Gm  t*  suit,  *f.  e.  la  n.  3  A-  19.  -^  Jtaf.  S|r  5  i 
c.  1 L  #f«  4  If  5.  —  PrrfORK  may  tfttfe  tanth^  tenemetUtt  «r  ^^edt^  ^  i^  Ifcc  4 
or  <e//  or  aliene  any  manors ,  landt^  Sfc,  —  Siat.  43  G«0.  9*  c.  I07»  —  StMC*-  1 
1.  1^  ft.  c.  10.  f.  1.  —  7%e  bishopM  to  inform  thtm§tt9«9  «f  Ik*  ftor^T  ••&•«  if* 
henejicf^  $^r. ,  aucf  certify  the  aame  to  the  f^mnmorw  ^  Siai*  45  OmL  3,  c  84.  -«  f 
and  yuardianji  to  inquire  into  vaiw  ofbengfic4M  t^nmtd  imta  ikt  BtthufHtft  lodsmtfy 
the  »mnt  to  the  yopernors  of  Queen  Anne*$  Bounty ^  vho  art  to  he  rw^amvnd  I*  *tt 
vpon  Kueh  new  certificate  om  they  are  mtw  enahted  to  da  tettk  retpeci  to  tiaitt^  mtt  ttttnsd 
into  the  Exchequer^  Stat  1  Geo,  U  tt.  it.  e.  10.  f,  21«  —  LamdnUigUtd  t»  mnf  thamk 
Sfc.  by  deed  under  the  ffoternor*M  seat,  are  to  yo  in  MM&eetfiim^  §^  ^^^  5b^  5  Amt* 
c.  24*  Jt*  4«  —  First-fruitg  om-e  appHed,  ^  to  eomtim^  90 for  ever—  SM.  45  Gmt. 
€.  107,  f.  3.  —  Where  there  i>  no  Mvitabk  psnont^  kommt  lAff  j^W9mmt  mm  fn^ 

one— Stat.  I  Geo,  I,  st^.  ii.  c,  10.  ».  4 AB  w^mtml»d  eAiir«^  1^09  kt  pij^rf 

beneficti^  tite  ministers  to  be  bodies  politic^  and  eiuMed  to  tiaMt  is  ptrptimStf  mtk  bri^ 
§•<•»  —  frnpropriatorsf  ^tf,  of  awymented  chvrehetf  |rf.,  omdihe  rwlirSvfT.  of  ttk^tm 
churches,  excluded  from  the  benejii  of  such  ouymtMUsiimk^  omd  ore  I*  «iHI  #»  ^tod 
pensions^  Sfc  to  the  minivers  officiatiny  ^  No  rectOTBt  jjfc*  of  moAtt  «Wlla  to  Ai 
diseharyed  from  cure  of  mouJm  —  Stat,  I  Geo.  I.  st,  it.  e.  la  M.  <•  7»  S,  9,  l(\  H*  U 
16.  13.  |r  2a  —  Auymentod  eurea,  remaininy  toid  six  numth§t  digit  faym  19  ttt  biahqk 
^e, ' —  AH  ayreemenis  vith  bmefactorti  touckiny  the  patranaye  of  astpamdkdtmmtfy 
yttod  in  law —  Ayreenients  of  ywtrdian*  to  bind  infants,  f^-c,  — ►  Ayrev  —Hi'  hy  |mi 
or  viear,  and  by  husband  seised  in  riyht  of  his  urife  ^^  Such  ayrrotmo^  Hi  hn  i^sSird 
for  suppfyiny  vacant  cures  —  The  yovemors  may  ayrte  vith  lAt  p^tmn^  ^  prm 
aStneaneeto  the  minister  of  such  auymented  donattre  ^- And  if  mstk  ^f^rm^it^*  disi 
tkam  the  Idny^  will  not  ayree,  (he  y&oemors  may  refute  §moh  msgfmgmtatimi —  7V<rtP 
settled  for  anymmtaiion  may  he  ej:ehanyed — AwymsfdoJkmMf  |ne.  tm  fc  eattfoi,mi 
the  entricM  to  be  tcJten  tu  reconUy  and  attested  copies  theroqfyvod  i 
Viet,  r,  37.  u.  1,2.  5*  ^8.  —  Governors  empomtrod  to  tisd  fA# 
mittioner$  money  for  the  ^rituat  cart  ofpoptdoms  pari^km. 


J,  Generally* 

First-fruits  and  tenths  were  originally  a  part  of  the  papal 
over  the  clergy  of  this  kingdom,  first  introduced  by  PaDdulf>li,  lb» 
legate  during  the  reigns  of  King  John  and  Henry  HI,,  in  the  we  of  lii^l 
wicli,  anil  afterwards  attempted  to  be  made  univeisal  by  the  Popes  i 
V.  and  John  XXH.,  about  the  beginning  of  the  fourteenth  ceattirf*  Til] 
firsit-fruits,  priinitia.',  or  annates  (1),  were  the  first  year's  whole  profitisT^  1 


(1)  Of  annates,  Flatina  says,  in  the  life 
of  BuQtfiice,  IX.  08  folio  its:  — "  Turn  vero 
(i.  tf.  about  tile  >'<»r  1400 )«  Uoiiifacius 
vice-comitym  paten tiam  vmtus,  »ivc  au^ 
getid.i*  dtiioni«  Kccle^ia<iti€xi&  ctipidus 
annntarum  usum  bifncliciis  L>celesiuiticis 
primas  Impcwuit;  bac  condilioite,  at  qui 
beneBciiim  com^cqucrctur,  dimidtutii  antiui 
provcntui  ti.sco  apo^tolico  pcr»oU'«ret.  Sunt 
tarn  en  qui  hov  itiventuni  Joliantii  XXII. 
ascribaat,  Hanc  autem  oonsiieludincm 
uranes  admiscre  prxtej*  Anglos,  f|ui  id  du 


»o1u  cpUcopalibut   coaaoMMi 
beneficiiti  non  adeo.**  Atti.  M|dM^ 

( 1.8.  c  il.  dc  InTcnt- ).  •*  Oiwii  fl*  " 
rum  ab  initio  ofnuea  gmommmimpe^tl^ 
minus  recu^unl ;  ettn  Am4B%  ^  * 
minor ibus  sacerdotiis,  quMii^  m  f 
dabat,  id  lervitutts  impomndiiw  •«  * 
sucrunt.  Kaoa  Rooiaiiiiis  fooi^  ^ 
rum  quoque  aevtdotiofiMi  tVntm  $ 
tium,  tjuo;  ip«c  ooofrrt.  Jkm^tm  ^ 
vecti^alium  uniujs  aniti  ^Wtm,  tt  f^ 
viglnti  quacuor  aureisBiliaHflttir.*' 
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itoal  preferment,  according  to  a  rate  or  valor  made  in  the  time  of  Pope  Ctekerally. 

ooent  IV.,  by  Walter,  Bishop  of  Norwich,  and  were  afterwards  advanced  ' 

ralue,  in  the  time  of  Pope  Nicholas  IV.,  under  a  taxation  by  the  king's 

cept ;  which  valuation  (called  that  of  Pope  Nicholas)  was  begun  in  1288, 

.  finished  in  1292,  and  is  still  preserved  in  the  Exchequer.  (1)  The  tenths, 

iseuRdP,  were  the  tenth  part  of  the  annual  profit  of  each  living  by  the 

le  valaation,  which  was  also  claimed  by  the  holy  see,  under  no  better 

tenoe  than  a  strange  misapplication  of  that  precept  of  the  Levitical  law, 

ich  directs  (2)  that  the  Levites  <<  should  offer  the  tenth  part  of  their  tithes 

I  heave-offering  to  the  Lord,  and  give  it  to  Aaron,  the  high  priest" 

t  these  pretensions  of  the  pope  met  with  a  vigorous  resistance  from  the 

glish  parliament;   and  a  variety  of  acts  were  passed  to  prevent  and 

train  them,  particularly  the  statute  6  Hen.  4.  c.  1.,  which  calls  the  pay- 

Dt  of  first-fruits  a  horrible  mischief  and  damnable  custom.     But  the 

lish  elei^,  blindly  devoted  to  the  will  of  a  foreign  master,  still  kept  the 

mI  claims  on  foot,  sometimes  more  secretly,  sometimes  more  openly  and 

nredly  I  so  that  in  the  reign  of  Henry  VIII.  it  was  computed,  that  in  the 

npass  of  fifty  years  800,000  ducats  had  been  sent  to  Rome  for  first- 

ils  only.     And  as  the  clergy  expressed  this  willingness  to  contribute  so 

ich  of  their  income  to  the   head  of  the  church,  it  was  thought  proper 

hen  ID  the  same  reign  the  papal  power  was  abolished,  and  the  king  was 

diied  the  head  of  the  church  of  England),  to  annex  this  revenue  to  the 

>wii,  which  was  done  by  ntat.  26  Hen.  8.  c.  3.      By  this  statute  (con- 

mnI  by  Stat.  1  Eliz.  c.  4.)  it  was  enacted,  that  commissioners  should  be 

pointed  in  every  diocese,  to  certify  the  value  of  every  ecclesiastical  bene- 

e  and  preferment,  and  that  according  to  this  valuation  the  first-fruits  and 

iths  should  be  collected  and  paid  in  future.     This  valor  beneficiorum  was 

eoidingly  made,  and  is  that  commonly  called  the  King's  Books,  by  which 

e  dergy  are  at  present  rated. 

Bj  these  last-mentioned  statutes  all  vicarages  under  ten  pounds  a  year, 

d  ill  rectories  under  ten  marks,  are  discharged  from  the  payment  of  first- 

nti ;  and  if,  in  such  livings  as  continue  chargeable  with  this  payment,  the 

Bnnbent  lives  but  half  a  year,  he  shall  pay  only  one  quarter  of  his  first-* 

■its;  if  but  one  whole  year,  then  half  of  them ;  if  a  year  and  a  half,  three 

■rters ;  and  if  two  years,  then  the  whole ;  and  not  otherwise.     The  arch- 

ikops  and  bishops  have  four  years  allowed  for  the  payment,  and  shall  pay 

t  quarter  every  year,  if  they  live  so  long,  upon  the  bishopric.     But  other 

Maries  of  the  church  pay  upon  the  same  principle  as  rectors  and  vicars. 

cewise  by  the  statute  27  Hen.  8.  c.  8.,  no  tenths  arc  to  be  paid   for  the 

(  year,  for  then  the  first-fruits  are  due :  and  by  other  statutes  of  Queen 

He^  in  the  fifth  and  sixth  years  of  her  reign,  if  a  benefice  be  under  fifty 

Hda  per  annum  clear  yearly  value,  it  shall  be  discharged  of  the  payment 

Int-fruits  and  tenths.  (S) 

)  S  lost.  154.   Thin  Uiation  of  Pope  also  interpreted  bj  this  criterion.     S  l*hil- 

irifli  b  an  important  cl«)cunient,  because  lipa  on  Eyidence,  102. 

k  tase%  a»   well   those  paid   to   our  (V)  Numb.  XTiii.  26. 

%m  thoM  to  the  pope,  were  regulated  (3)  li^  the  report  of  the  Select  Commit- 

>  till  the  ninrey  made  in  26  Hen.  8.,  tec  on  First-fruits  in  1S37,  it  was  stated,  that 

bsesin*  the  itatates  of  coliegts,  which  there  were  then  2  arehbbhoprifls  and  s:) 

Ibtfiidcd  before  the  Kefbnuation,  are  bishoprics  liable  to  Srst-finuts,  but  only  18 


GtNULALLr.  Thus  the  richer  clergy  Ueitig,  by  the  criminal  bigotry  of  thdr  ] 

decessors,  subjected  at  first  to  a  foreign  exaction,  were  aftenrinli^i 
that  yoke  was  shaken  olf,  liable  to  a  like  mii^ppHcatian  of  tWir  i 
througlt  the  rapacious  disposition  of  the  theD  reigning  inonai^  tiB  it 
length  tlie  piely  of  Queen  Anne  restored  to  the  church  uhal  bad  bittte 
indirectly  laken  from  it.  This  she  did,  not  by  remitting  thr  tt^atJa  tai 
lirst-fruits  entirely,  but,  in  a  spirit  of  the  truest  equity,  by  appJjiojfl 
superfluities  of  the  larger  benefices  to  make  up  the  dcficiencet  gf  1 
!j mailer.  And  to  this  end  she  granted  her  royal  charter,  which  %as  eo 
by  tlie  i^tatute  2^3  Ann.  c.  11^  whereby  all  the  revenue  of  fin«t-fniilfl 
tenths  is  vested  in  trustees  for  ever,  to  form  a  perpet4ial  foad  for  tit 
augmentation  of  poor  livings.  (1)  This  is  usually  called  QlifCB  . 
Bounty,  which  has  been  iitill  fartlier  regulated  by  subsequetit  i 


Statctm  re- 
lating TJ 
Firat-Fruit« 

FlMT-FAOITlh 

Every  pcTfton 
entering  up  oil 
his  spiritu:iL 
living  before 
composition 
Ibrfeitit  duubli; 
the  viiluc  of  til L* 
Jinst- fruits. 

Stet.2eHL'ii.8. 

Evcfy  spiritual 
person  ta  be 
iharj2;etl  in  tlm 
fliticL'^c  where 
thti  property 
tnay  bv. 

Sut  2a  Hen. 
8,  e.  3.  &  3. 


Ckmimiiaiiotivr'^ 
to  si'areb  ftrr 
the  value  of 
bcneHcet,  nnd 
to  compound 
for  the  first- 
fruits. 

Value,  how 
«Miirrtain«fcl« 
and  deductions. 


2,  Statutes  relating  to  Fibst-Frcits  akd  TtsiTHt. 

B}*^  Stat.  !26  Hen.  8«  cS.  M.2&  5.  every  person,  before  any  actual  or  i 

possession  or  meddling  with  the  profits  of  his  beneBce,  mttst  paftf  i 
pound  for  the  lirst-fruits  to  tlie  king's  use*  at  reasonable  days  mmi  vpff^i 
sureties:  and  if  he  do  not,  and  be  convicted  thereof  by  preseotaimtt  i 
confession,  or  witness  before  the  lord  chancellor,  or  any  c 
coni|iound  for  the  same,  he  can  be  taken  as  an  intruder  oa  the  klnitf 
session,  and  will  be  liabh?  to  forfeit  double  value. 

liy  Stat.  2(j  Hen*  8.  c,  '6,  s,  12.,  every  dignity  or  beneficf  h  to  he 
the  dioces^e  where  they  be. 

By  Stat*   *26  Hen.  8.  e-3.  s.3.  the  chancellor  or  master  ot  tiif  nmi 
other  connnissi oners  under  the  great  seal»  are  to  have  power  to 
the  true  value  of  tirst- fruits  and  to  eocnpound  for  the  same,  and  to  I 
reasonable  days  of  payment  upon  good  surety  by  writing  obti^ilfif}* 
writing  obligatory  or  money   taken  to  be  delivered   to  tht  dak  d\ 
hanaper  for  the  king's  use»  if  composition  be  made  by  the 
mooter  of  the  rolls  ;  and  if  before  cotnmissioneri^,  then  the  mam  »ti| 
delivered  to  the  treasurer  of  the  chamber  or  elsewhere,  as  tli€  kiof  kf « 
mission  under  the  great  seal  may  appoint. 

In  order  to  ascertain  the  valuation,  it  was  enacted  by  filaL9Sl 
c,3.  s>  10.,  that  the  lord  chancellor   should  appoint  eomtniatitmfflv ' 
bishops,  bishojis,  and  others,  to  examine  t!ie  trueyearlv  value uf  ill  i 
lands  tenenjents,  hereditaments,  rents,  tithes,  offeringfL,  tunylomcsftkiB^'^. 
other  profit^;,  as  well  ^pi ritual  a.s  temporal,  tlje  only  allowtjicii  to  iil 
follows: — ^ Lords*  rents,   or  other  perpetual  renta  or  charge*  vkidkl 
spiritual  person  is  bound  to  pay>  or  give  in  alms  by  reason  of  aflf  I 


bUhoprics  liable  to  tenths;  and  out  of  10,49$  S7. ;  stat.   1    Geo.  l.fL  fi.  c  i 

t>enefiees    nith   or   mrithaut   cure  of  bouK  Geo.  1,  c.  10.;    «tat.  45  Gat»  4 

tliert}  were  only  489B  %vhidi  roinaitied  liable  s^taL  1  &  3   Viet,  c*  WOki  ^i^l' 
to  ten  thft,  and   or  tlia  t  tiuniUr  45CO  wercc.  10^.  «:%.  72*  tl9»$  «Bl,l&fir 

Abo  lint»le  to  first-ftuits.  9,  10,  i  rtat,  :*&  4  Viet,  fc^a^  i 

{ 1  \  *J  Black,  Com.  by  Stephen,  548- J50.  %  76* ;  utt.  4  &  ^  Vkft.  €.S^%^ 

i^';  but.  J  Ann,  c<S4t;  Hat*  §  Ann*  c* 
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dinance,  and  all  fees  for  stewards,  receivers,  bailiffs,  and  auditors,  Statutis  »i- 

[s,  and  proxies ;  the  commissioners  to  certify  under  their  seals,  on  Fi»tT-FauiT« 

ed  in  their  commissions,  the  entire  value  and  deductions  as  afore-  and  Tenths. 
id  by  S.80.,  all  fees,  which  any  prelate  is  bound  to  pay  to  any 
r,  master  of  the  rolls,  justices,  sheriffs,  or  other  officers  or  minis- 
^ord  for  temporal  justice,  are  also  to  be  deducted. 

.  1  Eliz.  C.4.  SS.30,  31,  32,  33.  if  an  incumbent  live  to  the  end  of  Stat  i  Eiic 

ear  next  after  avoidance,  so  that  he  may  have  received  the  rents  ?^^^  so—ss. 

;s  of  that  half-year,  and  before  the  end  of  the  next  half-year  die,  vicars  dying, 

fully  evicted,  &c.,  he,  his  heirs,  &c.,  are  only  to  be  charged  with  ^^'^t  propor- 

Mirt  of  the  first-fruits.  If  he  live  one  whole  year  after  avoidance  p^^j^ 
»r  be  evicted,  &c.,  before  the  end  of  the  half-year  then  next  follow- 
ill  be  charged  with  only  half  of  the  first-fruits.  If  he  live  a  year- 
r  and  die,  or  be  evicted,  &c.,  before  the  end  of  the  six  months  then 
wing,  he  will  be  charged  with  three  parts  of  the  first-fruits ;  and 
to  the  end  of  two  whole  years,  and  not  be  lawfully  evicted,  removed, 
t  as  aforesaid,  he  is  to  pay  the  whole. 

L  26  Hen.  8.  c.  3.  s.  27.  a  person  presented  or  collated  to  a  par-  ^^t.  26  Hen. 

p  vicarage  not  exceeding  eight  marks  a  year,  according  to  the  No%r8t!friiiu 

then  made,  was  not  to  pay  first-fruits,  except  he  lived  three  years ;  to  l)e  paid 

le  composition  there  was  a  clause,  that  if  the  incumbent  died  jf  *!  *  l>«nefice 

ree  years  the  obligation  should  be  void.  above  the 

L  1  &2  Vict  C.20.  8.8.  the  treasurer  for  the  time    being    of  yearly  value  of 

nne's  Bount3%  upon  or  immediately  after  the  receipt    of  every  ^^    "!*',« 

'.'..'  1      I        .u      u-  I  r  .1-  ..  1-  .        SUt.I&SVlct. 

institutions  made  by  the  bishops  of  the  respective  dioceses  in  ^,20.  s.8. 

>r  Wales,  or  other  ordinaries,  is  to  deliver  or  transmit  by  the  post,  or  Account  of 

,  to  every  clerk  or  other  person  instituted  to  any  ecclesiastical  tJ^hj^^^ble 

an  account  or  statement  in  writing  of  the  payments  (if  any)  which  to  be  sent  to 

made  by  him  for  or  in  respect  of  the  first-fruits  and  yearly  tenths  ci^l^*  on  insii- 
enefice,  and  of  the  times  and  manner  of  making  such  payments. 

.  28  Hen.  8.  c.  1 1 .  s.  3.  ( 1 )  the  year  in  which  the  first-fruits  are  to  be  Stat.  28  Hen! 

he  crown,  is  to  begin  and  be  accounted  immediately  after  the  The  tiJ^/Vrom 

i  or  vacation  of  the  benefice  or  promotions  spiritual ;  and  the  tithes,  which  first- 

lations,  obventions,  emoluments,  commodities,  advantages,  rents,  fruit' are  due 

her  whatsoever  revenues,  casualties,  or  profits,  certain  and  uncer-  Ytuih  taken 

iffcring  or  belonging  to  any  archdeaconry,  deanery,  prebend^  par-  during  tlie 

doubtful  whether  stnt.  28  Hen.  crucd,  and  should  arise  and  accrue^  from 

plies  to  cathedrals  under  the  new  every   such  vacant   prebend,  &c.,  whether 

inasmuch  a«  tliey  have  no  first-  iirom  lands,  &c.,  to  the  same  belonging,  or 

y,  and  under  the  cathedrals  tif  from  rents  &c.,  dividends   or   emoluments 

inflation,  it  only  applies  to  the  belon<;in<;  to  any  chapter,  &c.,  of  which  the 

ates  and  not  to  the  corporation.  preU^ndary,  &c.,  last  in  possession  was  a 

*mmet,  casualties,  or  profitM,  certain  member,  sliould  be  paid  to  the  treasurer  of 

in :  —  Stat.  5  fi6  Gul.  4.  c   30.  Queen  Anne's  Bounty,  who  (sect  2.)  should 

reciting  that  the  kin;:;  had  issued  keep  an  account   thereof,  and  *'  retain   the 

in  of  inquiry  into  ecclesiastical  balance  in  his  hands  until  he  shall  be  other- 

d  had  signified  his  intention  to  wise    ordered    by     competent    authority.'* 

nation  to  any  prel>end.  ^c,  till  Hut  (hat  nothing  in  the  act  should  prevent 

aionera  had  considered  the  cir-  the  king  from  appointing  a  successor  to  any 

connected  therewith,  enacts  that  prebend,  tec,  which  had  or  should  become 

;>rcbcnd,  &c.,  in  the  patronage  of  vacant,   in   case   he   should  think   proper. 

,  should  during  the  existence  of  Afterwards  a  prebend  in  the   gift  of  the 

Mion  become  vacant,  all  profits  crown  became  vacant   During  the  vacancy, 

meots  which  bad  arisen  or  ac-  stat.  ti  &  7  GuL  4.  e.  67.   enacted  that   no 
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Stati'tes  rb- 

I.AnSO  TO 

FiBST-Faum 
AkD  Tbkths. 

vacation  of  a 
1>eiiefice  to  be 
restored  to  the 
next  inciUD- 
bent. 

SUt.  6  Ann. 
C.27.  S.5. 
Four  yean 
allowed  to 
archbUhop* 
and  bishops  to 
pay  their  first- 
fruiti. 

ProTiso  in  case 
of  death. 

Deans  &c.  to 
compound  for 
first-fruits,  &c. 

Sutl&2\lct. 
c.  20.  s.  3. 
The  treasurer 
of  Queen 
Anne's  Bounty 
to  be  the  sole 
collector  of  the 
first-fruits  and 
tenths. 


Tenths. 
Sut.7£dw.6. 
C.4.  S.4. 

Stat.2GHen.8. 
c.  17. 


•ona^,  vioarage»  hospitml,  wardenflhip,  provoaUhip,  or  other  spiritotl  pro- 
motioD,  benefice,  dignity,  or  office  (chaunteries  only  except)  growing,  risii^, 
or  coming,  during  the  time  of  vacation  of  such  promotion  spiritual  is  to 
belong  and  affere  to  such  person  as  shall  be  thereunto  next  presented,  pro* 
moted,  instituted,  inducted,  or  admitted,  and  to  his  execators,  towards  the 
payment  of  the  first-fruits  to  the  crown.  (1) 

But  by  Stat  6  Ann.  c27.  s.5.  cTery  archbishop  and  bishop  is  to  hxn 
four  years  to  compound  for  the  payments  of  first-fruits,  to  commence  from 
the  restitution  of  his  temporalities ;  in  every  year  to  pay  one-fourth,  and  if 
he  die  or  be  removed  before  the  four  years  are  expired,  he  is  to  be  dis- 
charged of  so  much  as  did  not  become  due  at  his  deaths  in  the  same  wit 
that  rectors  and  vicars  are  discharged. 

And  by  s.6.,  deans,  archdeacons,  prebendaries,  and  other  dignitaries  are  to 
account  as  rectors  and  vicars,  and  in  case  of  death  or  removal,  put  on  tke 
same  footing  with  them. 

By  Stat.  1  &  2  VicL  c.2a  s.3.  the  treasurer  for  the  time  being  of  ibt 
governors  of  Queen  Anne's  Bounty,  is  to  be  the  only  collector  or  receinr 
of  the  revenues  of  first-fruits  and  yearly  perpetual  tenths  of  all  dig- 
nities, offices,  benefices,  and  promotions  spiritual  whatsoever,  which  nij 
become  payable  under  any  act  of  parliament,  or  otherwise  howsoever,  aid 
of  all  past,  present,  and  future  arrears  of  such  revenues  respectively ;  ui 
that  the  monies  to  be  received  by  such  treasurer  are  to  be  from  timetotiae 
paid  and  disposed  of,  and  accounted  for  by  him  in  the  same  manner  u  tke 
monies  which  would  have  been  received  by  him  for  or  in  respect  of  sad 
revenues,  in  case  this  act  had  not  been  made,  woald  have  been  paid  aid 
disposed  of  and  accounted  for. 

And  by  stat  7  Edw.  6.  c.  4.  8.4.  if  an  incumbency  be  void,  the  king  MJ 
take  the  w  hole  profits  until  he  be  paid  the  whole  arrearages  of  the  tenths.  (2) 

By  Stat  26  Hen.  8.  c.  17.  farmers  and  lessees  of  any  manors^  Acbdont' 


appointment  should  he  made  to  any  pre- 
bend, ftc.  (describing  a  class  comprehending 
the  prebend  in  quetstion).  Stat.  1  &  2 
Vict  c.  108.  enacted,  that  the  sUtute  last 
mentioned  should  not  be  construed  to  pre- 
vent the  crown  from  appointing  the  Hew, 
Edward  Repton  to  any  prebend  then  vacant. 
Afterwards  the  Rev.  I-klward  Repton  was 
appointed  to  the  prebend  in  question.  After 
such  appointment,  stat  3  &  4  Vict  c.  115. 
repealed  stat«i.  5  &  6  Gul.  4.  c.  30  and  6& 
7  Gul.  4.  c.  G7.,  and  enacted  that  the  trea- 
surer should  pay  to  the  commissioners  (the 
commission  being  still  in  force)  all  moneys 
remaining  in  his  hands:  — it  was  held,  by 
the  Court  of  Quevn*s  Bench,  that  the  Rev. 
Edward  Repton  was  entitled  to  recover 
from  the  treasurer  all  moneys  arising  from 
profits  of  the  prebend,  comprehended  in 
sUt.  28  Hen.  8.  c.  11.  s.  3.,  which  had 
come  to  the  treasurer's  hands  between  the 
occurrence  of  the  vacancy  and  the  appoint- 
ment of  the  Rev.  Edward  Repton,  and 
which  the  Rev.  Edward  Repton  had  de- 
manded of  the  treasurer  before  the  passing 
of  stat  3  &  4  Vict  c.  113.     But  it  was 


held,  by  the  Court  of  Exchcqa 
that,  on  a  special  verdict,  finding  ikil  «• 
tain  moneys  claimed  by  the  Rev.  Edvfll 
Repton  of  the  treasurer  were  in  the  ti» 
surer *s  hands  ut  the  time  of  the  ifpsii^ 
ment,  bein^  the  **net  profits**  ctihtfiAmi 
for  the  period  since  the  vmcancy,  it  £d  Ht 
appear  that  "net  profits*  were  eo■p^ 
bended  in  the  descriptum  of  '*aU,"  *«W- 
soever  revenues,  caaaalties,  or  pnifii^  m^ 
tain  and  imcertain,"  Sec, in  stat  88  BfiiL 
c.  11.  s.  3. :  for  that  this  ; 
comprehend  a  share  in  the 
perty  of  the  chapter,  but 
might  have  that  meaning : 
such  interpretation  of  the  y 
Edward  Repton  would  hart  bo  ck* 
ReptoH  (Clerk)  v.  ffod^mm,  7  Q.  &  H 
^Error  has  been  brought  on  thisjid||«i^ 
in  the  House  of  Lords,  but  the  (,  '  ^ 
undetermined  at  the  time  this  iM  ■■ 
sent  to  press.] 

(1)  rtde  Stephens*] 
20(5—210. 

(2)  ntfestatI&3Victc.«L 


iag  lo  spiritiuil  penoDB,  is  to  be  dUcharged  both  of  lirst-fruits  and  of  tenths, 
md  the  kteors  and  owoers  aro  to  pay  th€  same. 

By  »tat.26  Heu.8«  c.  S.  ss.  25^26.  in  cathedral  clmrehcs  atid  collegeii, 
rreiy  distinct  head  and  member  is  to  pay  aecordiug  to  his  own  respective 
mlmrft  and  not  for  any  others. 

By  Stat.  26  Hen.  8.  c,  3.  s.  9.  the  tenths  are  to  become  due  yearly,  on 
Cbmtmas-day. 

And  by  «tat  3  Geo,  1.  c.  10*  8*  S,  if  any  person  charged  with  the  payment 
of  tenibs,  do  not  pay  or  tender  before  tiie  last  day  of  April,  following  Uie 
Christmas  whereon  ihey  were  due,  then  the  collector,  upon  certificate,  is  to 
hm  allowed  ftucb  sums  as  are  not  paid>  and  in  such  cases  the  treasurer,  chan- 
cellor, and  barons  of  the  Exchtqutr  can  issue  process  ujion  such  certificate 
agatoal  the  person  against  whom  certific^ate  i^  niaJe,  hb  executors  and 
administrators,  whereby  the  ^nte  may  be  leiried  and  paid  to  the  collector, 
and  such  sum  the  collector  may  bring  into  his  rtest  account ;  and  by  s.'I. 
dteeollector  is  to  give  aetjuittanee  under  his  hand  to  persons  paying;  per- 
aoDi  making  default  to  forfeit  double  value* 

By  Stat  I  &:  2  Vict  c-  20.  s,  9*  when  it  appears  to  the  IreasurtT  for 
th^  time  being  of  the  governors  of  Queen  Anne's  Bounty,  that  any 
person  liable  to  the  payment  of  tirst- fruits  or  tenths  has  omitted  or 
neglected  to  pay  the  same  res^pectivcly  for  one  calendar  month  over  or 
after  the  proper  time  for  such  payment,  such  treasurer  is  thereupon  to  give 
to  each  such  person  a  notice  in  writing,  or  transmit  the  same  by  the 
fiotl  addressed  to  him  at  the  place  of  residence  belonging  to  tlie  benetice 
or  other  ecclesiastical  preferment,  in  respect  of  which  such  payment  is 
required,  or  other  his  usual  place  of  residence,  if  known  to  the  treasurer, 
•taiing  tlie  amount  then  appearing  to  be  due  from  such  person,  for  or  in 
r^f«pe€t  of  first-fruits  and  tenths  respectively ;  and  such  notice  is  from 
time  to  time  repeated  as  often  as  the  treasurer  may  deem  expedient; 
and  in  particular  between  the  twenty-ninth  day  of  September,  and  the 
Iw^nty-tifth  day  of  December,  in  every  year,  such  a  notice  is  to  be  given, 
laiitt  or  transmitted  as  afore*iaid  to  every  archbishop,  bishop,  or  other 
d%nttary,  rector,  vicar,  or  other  person  from  wfjom  any  first*fruits  or  yearly 
or  any  sum  or  sums  of  money  in  respect  thereof,  may  then  appear  to 
\  doe*  to  the  end  that  the  payment  of  such  first-fruits  and  tenths  may  in 

be  omitted  or  neglected  through  ignorance  or  inadvertence. 
*  And  by  atat.  26  Hen,  8.  c,  3.  s»  1 S.  and  stat  27  Hen.  8.  c  8.  s.  4,  which  so 
they  are  not  altered  are  continued  by  stat,  3  Geo.  1.  c.  lO,  a.  4.,  where 
was  issued  against  an  incumbent  or  his  executors,  or  if  they  were 
in«ufGcient,  against  the  successor,  the  successor  may  distrain  upon 
of  his  predecessor,    remaining  on  the  premises,  and  retain  the 
f  ^1  the  predecessor,  if  he  be  alive,  or  if  he  be  dead,  till  his  execu- 
or  administrators  pay  the  same ;    and  if  the  same  be  not  paid  in 
!  days,  then  he  may  cause  the  goods  to  be  appraised  by  two  or  three 
Hi  persons  to  be  sworn   for  the  same,  and  according  to  the  same 
sing  may  sell  so  much  as  will  pay  the  same,  and  also  the  reasonable 
I  of  distraiiring  and  appraising  ;  and  if  no  such  distress  be  found,  then 
^M  predecessor,  if  he  be  alive,  and  if  be  be  dead,  his  executors  and  admi* 
ors,  may  be  compelled  to  the  payment  thereof  by  bill  in  Cbaucery,  or 
or  piaipt  of  debt  at  common  law , 


t  goods 


LAtfKG  TO 
Flll5T-Fttt'Il« 

AND  Ttvjns, 

SiaL'26  lien.  8, 

lliofte  who 
have  in  one  cor* 
pOTatioti  serend 
pcp^scviions  be* 
lunging  to 
their  digDitieis 
art*  to  pay  (or 
their  uwn  pos- 
session!^ but 
not  for  oth&'rs. 

Sut.  26  Hen. 
8.  C.3,  Kit, 
Tifnths  niiutbc 
paid  at  Chmt- 
mas. 

SUU  3  Geo.  I . 

c.  JO.  %.3. 
Arcbbl&hopft^ 
&c.  not  payingf 
the  coli*;ctor 
h  to  ciTtifjr  it 
into  the  Ex. 
chequer,  and 
be  allowed  it 
ill  hh  av* 
counu. 
Froce&a  to  be 
issued  agniiist 
»iich  :u  make 
defauk  in  pay* 
metit. 

Stat.  l&2Vict. 
c,  20.  s.  9. 
Notice  of  ar- 
renri  to  be  ftent 
to  the  pnrty 
omitting  to 
poy. 


Stat.36Hen.8. 
c,  S,  s.  18. 
sitJitS*  Hi>n.8. 
e.  8.  8.4.  and 
»tal.  3  Gea  1, 
c.  10,  &,  4. 
Enforcing  pfo> 
ces«  for  the 
nun- payment 
of  tentlis. 


RlCULATIOKS 
lltaFKCTlMC 

QuKcN  Avnu 
Bounty. 

Stat.  2  &  3 
Auue,  c*ll* 
s.  ]. 


Rules  ag?i'ei] 
on  by  the  Go- 
Ternors  ant!  up- 
proved  by  the 
King  under  hii 
sign  maniiiil  to 
be  valid. 
SlaL  1   Geo.  1. 
sL  IJ.  c.  10. 
aaL3&  11> 


Governors  em- 

powered  to  nd- 
miiiisttr  oaliis 


Under  stat,  2&5  Anne,  c.  1 1.  &•  U tiie 
of  November,  in  the  third  year  of  her 

of  the  5th  of  March,  in  the  twelfth  year  of  her  reign,  declared  the  1 
of  certain  offices  and  dignities  therein  nained,  to  be  a  badj  eor|»otiti^  bf 
the  name  of  the  **  Governors  of  Queen  Anne's  Bounty,  for  tbe  &agiBffil»' 
tion  of  the  nmintenance  of  the  poor  clergy ;"  and  granted  to  tbem  the  it> 
venue  of  the  Hrst*fruit8  and  tenths,  **  to  be  applied  and  dispoced  ol^  for  tit 
augmentation  of  the  maintenance  of  such  parsons^  %icars*  ettfiieit  idt 
ministers  otftciating  iJi  any  church  or  chapel,  where  the  litur^gj  aadfteif 
the   Church    of  England^    as  now  by  law   established,    ahall  be  osid  mi 
observed,"  such  grant  to  be  subject  to    the  rules  and  directkna  Co  b 
established  pursuant  to  the  letters  patent,  together  with  the  fotiowiflf  dira^ 
tions  ;  that  h  to  say,  the  governors  shall  keep  four  general  oattrta  at  lanii 
every  year«  at  some  convenient  place  within  London  and  Wratmillrtliir  Mli» 
thereof  being  first  given  in  the  Gaj^ette,  or  otherwise,  fourteen  days  hriwtt 
such  courts  being  in  March,  June,   September,  and  December;  aod  ik 
Governors,  or  so  many  of  them  as  shall  assemble,  being  not  Icsa  1 
in  number  at  any  one  meeting  (and  by  the  supplemental  charter,  a  j 
councillor,  bishop,  judge,  or  queen's  counsel  being  one  of  them,)  t 
general  court,  and  despatch  business  by  a  majority  of  votes,  willi  poAcrf 
appoint  committees  for  the  easier  despatch  of  business. 

The  Governors  were  to  draw  up  rules  and  orders  for  the  oellari 
ment  of  the  corporation  and  its  members,  and  managing  the  rereaio  I 
benevolences,  and  disposing   of  the  same ;    such   rules  and  onkts 
approved,  altered,  and  amended  by  the  Crown,  and  signified  by  llt| 
seal,  to  be  the  rules  whereby  the  Governors  were  to  manage  the  1 
and  by  slat.  1  Geo.  L  stii.  c.lO.  s.S.  (1)  orders  approved  by  tlie] 
under  his  sign  manual  were  made  as  valid  as  if  they  were  under  tie | 
seal. 

The  Governors  are  to  inform  themselves  of  the  true  yeariy  falttf  ^( 
maintenance  of  every  incumbent  officiating  in  any  church  or  rbi^  I 
whom  a  maintenance  of  80/.  per  annum  is  not  sufficiently  provide4ia'l 
the  distances  from  London  of  such  churches  and  chapels  and 
in  towns   eorporale  or  market  towns,  and  which  not;  and  How  tl^l 
supplied  with  preacldng  ministers,  and  where  the  uicumbents  hive  i 
than  one  living. 

Under  stat.  1  Geo.  1.  st  ii.  c*  10.  a.  19.  the  courts  and  conunitlMS  d  I 
Governors  have  power  to  administer  oaths  to  persons  giring  them  i 
tion,  or  being  examined  concerning  anything  relating  to  the  troft 

The  Governors  are  to  have  a  secreLiry  and  treasurer  and 
officers,    ^substitutes,  and   servants  as  they  think    fit,   to  be 
majority  of  votes  at  a  general  court,  and  to  continue  duiing  the  j 
of  the  Governors ;  and  the  secretary  and  treasurer  are  to  he  i 
general  court  for  the  due  and  faithful  execution  of  their  offieci  i*^' 
treasurer  is  to  give  security  for  his  faithful  accounting  for  the  * 
may  receive  by  virtue  of  his  office. 

The  Governors  have  power  to  admit  into  their  corpormttiMi  all  i 
sons  piously  dispoi«ed  to  contribute  towards  augmentatioiia  aa  tit ^ 
at  a  general  court,  shall  think  fit ;  and  they  are  to  cause  to  he  i 

(1  j  Thiii  section  was c^mfirooed  by  itsU Sk4  TIei.  flu  SQp  a^t 
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nei 


iok  to  be  kept  for  that  purpose,  the  names  of  all  the  contributors,  with 
eir  levenl  contributions,  to  the  end  that  a  perpetual  memorial  may  be 
i  thereof,  and  whereby  the  treasurer  may  be  charged  with  the  more  cer- 
ntj  in  his  account. 

Pnmiant  to  the  power  in  the  act,  eighteen  rules  and  orders  were  made, 
Uch  hare  been  established  :  — 

i.  That  the  augmentations  to  be  made  by  the  said  corporation  shall  be 
f  way  of  purchase,  and  not  by  the  way  of  pension. 
S.  That  the  stated  sum  to  be  allowed  to  each  cure  which  shall  be  aug- 
Mited  be  200/.,  to  be  invested  in  a  purchase,  at  the  expense  of  the  cor- 
aiition. 

S.  That  as  soon  as  all  the  cures  not  exceeding  10/.  per  annum,  which  are 
Idy  qualified,  shall  have  received  our  bounty  of  200/.,  the  governors  shall 
ha  proceed  to  augment  those  cures  which  do  not  exceed  20/.  per  annum, 
■d  shall  augment  no  other  till  those  have  all  received  our  bounty  of  200/., 
nept  in  the  cases,  and  according  to  the  limitations  hereafter  named.  And 
bt  from  and  after  such  time  as  all  the  cures  not  exceeding  10/.  per  annum, 
riaeh  are  fitly  qualified,  shall  have  received  our  bounty  of  200/.,  the  like 
iki^  orders,  and  directions  shall  be  from  thenceforth  by  the  governors 
berved  and  kept  in  relation  to  cures  not  exceeding  20/.  a  year,  which 
n  now  in  force,  and  ought  to  be  by  them  observed  and  kept  in  relation  to 
ncs  not  exceeding  10/.  per  annum. 

ii  That  in  order  to  encourage  benefactions  from  others,  and  thereby  the 
■oer  to  complete  the  good  intended  by  our  bounty,  the  governors  may 
>•  the  sum  of  200/.,  to  cures  not  exceeding  45/.  per  annum,  where  any 
vaoos  will  give  the  same,  or  a  greater  sum,  or  the  value  thereof  in  lands, 
hety  or  rent  charges. 

S.  That  the  governors  shall  every  year,  between  Christmas  and  Easter, 
■ae  the  account  of  what  money  they  have  to  distribute  that  year  to  be 
Gted,  and  when  they  know  the  sum,  public  notice  shall  be  given  in  the 
■ette^  or  such  other  way  as  shall  be  judged  proper,  that  they  have  such 
Un  to  distribute  in  so  many  shares,  and  that  they  will  be  ready  to  apply 
laa  shares  to  such  cures  as  want  the  same,  and  are  by  the  rules  of  the 
pontion  qualified  to  receive  them,  where  any  persons  will  add  the  like,  or 
Mer  sum  to  it,  or  the  value  in  land  or  tithes,  for  any  such  particular  cure. 
L  That  if  several  benefactors  oifer  themselves,  the  governors  shall  first 
^Ij  with  those  that  ofier  most. 

r.  Where  the  sums  ofiered  by  other  benefactors  are  equal,  the  governors 
lO  always  prefer  the  poorer  living. 

Iw  Where  the  cures  to  be  augmented  are  of  equal  value,  and  the  benefac- 
ks  offered  by  others  are  equal,  there  they  shall  be  preferred  that  first  ofier. 
!•  Provided  nevertheless  that  the  preference  shall  be  so  far  given  to  cures 

^needing  20/.  per  annum,  tliat  the  governors  shall  not  apply  above  one- 
^  part  of  the  money  they  have  to  distribute  that  year  to  cures  exceeding 
^Yaliie. 

>d  Where  the  governors  have  expected  till  Michaelmas  what  benefactors 
I  offer  themselves,  then  no  more  proposals  shall  be  received  for  that 
^t  bat  if  any  money  remain  after  that  to  be  disposed  of,  in  the  first 
^  two  or  more  of  the  cures  in  the  gift  of  the  crown,  not  exceeding  lOL 
,  shall  be  chosen  by  lot  to  be  augmented  preferably  to  all  others ; 
o  o 
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the  precise  number  of  these  to  be  settled  by  a  general  court,  when  an  exict 
list  of  them  shall  be  brought  in  to  the  governors. 

11.  As  for  what  shall  remain  of  the  money  to  be  disposed  of  after  diit, 
a  list  shall  be  taken  of  all  the  cures  in  the  Church  of  England,  not  exceed- 
ing  10/.  per  annum,  and  so  many  of  them  be  chosen  by  lot  as  there  shall 
remain  sums  of  200/.  for  their  augmentation. 

12.  Provided  that  when  all  the  cures  not  exceeding  20/.  per  annumi 
which  are  fitly  qualified,  shall  be  so  augmented,  the  governors  shall  theo 
proceed  to  augment  those  of  greater  value,  according  to  such  rules  as 
shall  at  any  time  hereafter  be  proposed  by  them,  and  approved  by  ns,  oor 
heirs  or  successors,  under  our  or  their  sign  manual. 

13.  That  all  charitable  gifts,  in  real  or  personal  estates,  made  to  tbe 
corporation,  shall  be  strictly  applied  according  to  the  particular  directioD 
of  the  donor  or  donors  thereof,  where  the  donor  shall  give  particular  diree- 
tion  for  the  disposition  thereof;  and  where  the  gift  shall  be  generally  to  the 
corporation,  without  any  such  particular  direction,  the  same  shaU  be  applied 
as  the  rest  of  the  fund  or  stock  of  the  corporation  is  to  be  applied. 

14.  That  a  book  shall  be  kept  wherein  shall  be  entered  all  the  lab- 
scriptions,  contributions,  gifts,  devises,  or  appointments  made  or  given  of 
any  monies,  or  of  any  real  or  personal  estate  whatsoever  to  the  chui^ 
mentioned  in  the  charter,  and  the  names  of  the  donors  thereof  with  tke 
particulars  of  the  matters  so  given;  the  same  book  to  be  kept  bj  the 
secretarj'  of  the  corporation. 

15.  That  a  memorial  of  the  benefactions  and  augmentations  made  to 
each  cure,  shall,  at  the  charge  of  the  corporation,  be  set  up  in  writing,  obi 
stone  to  be  fixed  in  the  church  of  the  cure  so  to  be  increased,  there  to 
remain  in  perj)ptual  memory  thereof. 

16.  When  the  treasurer  shall  have  received  any  sum  of  money  for  4e 
use  of  the  corporation,  he  shall,  at  the  next  general  court  to  be  hota 
after  such  receipt,  lay  an  account  thereof  before  the  governors,  who  aw 
order  and  direct  the  same  to  be  placed  out  for  the  improvement  therrf 
upon  some  public  fund  or  other  security,  till  they  have  an  opportunity  rf 
laying  it  out  in  proper  purchases  for  the  augmentation  of  cures. 

1 7.  That  the  treasurer  do  account  annually  before  such  a  committee  tf 
shall  be  appointed  by  a  general  court  of  the  said  corporation,  who  ihl 
audit  and  state  the  same ;  and  the  said  account  shall  be  entered  in  a  boik 
to  be  kept  for  that  purpose,  and  shall  be  laid  before  the  next  general  v^ 
after  such  stating,  the  same  to  be  there  re-examined  and  determined. 

18.  The  persons  whose  cures  shall  be  augmented,  shall  pay  no  mannffrf 
fee  or  gratification  to  any  of  the  ofllicers  or  servants  of  this  corpoiatioi-* 

By  Stat.  2  &  3  Ann.  c.  1 1.  ss.  4  &  5.,  evcrj'  person  having  in  his  own  v^ 
any  estate  or  interest  in  possession,  reversion,  or  contingency,  in  anyloA 
or  property  in  any  goods,  is  to  have  power  by  deed  enrolled  in  sod  ■* 
ner,  and  within  such  time  as  is  directed  by  stat  27  Hen.  8.  c.  16u,  foreaol" 
ment  of  bargains  and  sales,  or  by  his  last  will  or  testament  in  writinffti 
give  and  grant  to,  and  vest  in  the  corporation  and  their  successors,  all  mA 
his  estate,  &c.,  for  the  purposes  of  such  augmentation,  he. ;  and  snch  eo^ 
poration  and  their  successors  are  to  have  full  ability  to  take  and  pB^ 
chase,  &c.,  as  well  from  those  disposed  to  give,  as  Arom  those  willing  to  fdl 
&C.,  without  any  licence  or  writ,  ad  quod  damnum^  the  Statute  of  Mcrf- 
malDy  or  any  other  statute  or  law  notwithstanding. 
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lower  is  not  to  enable  any  person  within  age>  or  of  non  sane  Statutes  re- 
woman   covert  (without  her  husband),  to  make  any  such  i^uisT-FRnrra 

AKD  TeNTHI. 

3  Geo.  3.  c.  107.  (1),  so  much  of  stat.  2  &  3  Anne,  c.  17.,  as  5^430^^ 

seds  and  wills,  made  for  the  benefit  of  Queen  Anne's  Bounty,  c.  107. 

in  full  force,  notwithstanding  the  Statute  of  Mortmain.  (2) 
45  Geo.  3.  c.  84*.,  ail  persons  may  give  personal  chatteb  to  the 
r  Queen  Anne's  Bounty,  in  like  manner  as  they  could  have 
the  passing  of  that  act,  without  any  deed  either  enrolled  or  not 
ike  manner  as  he  could  or  might  have  done,  either  by  deed  or 
id,  or  otherwise,  before  the  passing  the  act ;  which  act  received 
rat,  2d  July,  1805. 

Geo.1.  St. ii.  clO.  s.l.,   bishops  and  the  guardians  of  the  Stat]  Geo.l. 

sede  vaamtey  are  required  to  inform  themselves  of  the  clear  ^^*  "*  ^ 

of  every  benefice,  with  cure  of  souls,  living,  and  curacy  within  The  bishops 

s,  or  within  any  peculiars  or  places  exempt,  within  the  limits  of  j{)*JJ^^i^™f 

ive  dioceses,  or  adjoining  or  contiguous  thereto,  and  how  such  the  yearly  value 

I  arise,  with  the  other  circumstances  thereof,  and  to  certify  the  of  every  bene- 

Jieir  hands  and  seals,  or  seals  of  their  respective  ofiices,  to  the  certVy  the 

the  bounty.  same  to  the 

Stat  1  Geo.  1.  st.ii.  c.  10.  s.2.  directs,  that  where  the  certi-  eo^^^on. 

led  into  the  Exchequer,  under  stat  5  Ann.  c.  24.,  duly  specified  ^  ^^^^    "**  ^' 

lues  of  any  livings,  not  exceeding  50/.,  no  different  valuation  Bishops  and 

med  to  the  governors ;  yet  by  stat.  45  Geo.  3.  c.  84.  s.  1.,  all  p^^^^  ^ 

^ardians  of  spiritualities,  sede  vaeantCy  are  directed  from  time  into  value  of 

ey  see  occasion,  to  inform  themselves  of  the  values  of  all  such  benefices  re- 

th  cure  of  souls,  livings,  and  curacies,  returned  into  the  Exche-  E,cheqi?er  and 

lance  of  stat.  5  Ann.  c.  24.  and  stat  6  Ann.  c.  27.,  and  certify  certify  the 

the  governors  of  Queen  Anne's  Bounty ;  and  such  governors  *^*  ^  ^^^ 

uch  new  certificates  with  respect  to  livings  certified  into  the  Queen  Anne*8 

Tor  the  purposes  of  augmentation,)  as  fully  as  they  might  do  Bounty. 
Geo.  1.  st  ii.  c.  10.,  in  regard  to  livings  not  so  certified,  and 
traint  in  s.  2.  of  that  act  had  not  been  made. 

1  that  churches  and  chapels  may,  at  all  times,  be  capable  of  ^.^^  Geo.  1. 
gmentation,  stat.  1  Geo.  1.  stii.  c  10.  s.21.  enacts,  that  if  ^Vi!  **  ^^ 
s  shall  allot  to  any  church,  &c.,  any  lands,  &c.,  arising  from  the  Lands  allotted 
or  from  any  private  benefaction,  and  declare  that  the  same  ^  ^y  deed  *** 
ever  annexed  to  such  churchy  &c.,  then  such  lands,  &c.,  shall  under  the  go- 
be  held,  &c.,  and  go  in  succession  with  such  church,  &c.,  for  vernor's  seal, 
ch  augmentation  so  made  shall  be  good,  whether  such  church,  J^^J^on"&c. 
r  vacant,  provided  the  deed  or  instrument  in  writing,  by  which 
nt  is  made,  be  enrolled  in  the  Chancery  within  six  months  after 
e  date  tJiereof. 

me,  c  24.  s.  4.,  after  reciting  that  the  augmentation  was  in-  Sut  s  Anne, 

he  maintenance  not  only  for  parsons  and  vicars,  but  also  of  pj?l\f"^'tg 

ofiiciating  in  churches  and  chapels,  enacts,  that  when  any  part  once  applied, 

fruits  or  tenths,  that  be  annually  or  otherwise  applied  towards  &«•»*<>  continue 

"  '^  so  for  ever. 

t  45  Geo.  S.  c.  84. ;  stat.  7  Geo.  4.  c.  66.;   sUt  2  &  3  Vict  c  49. ;  stat 
20.;  fUt  3  &  4  Vict.  c.  60.  (2)  Stat.  9  Geo.  2.  c  86. 

o  o  1/ 
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STATUTtS   B.I- 
LATIKG   TO 

FiEjrr- Fruits 
AND  Tenths. 

SUt  43  Geo.  3. 
c.  107.  s.  3. 
Where  there  U 
no  suitable 
|»nonage 
house,  the  go- 
▼ernors  con 
provide  one. 


StRt.  I  Geo.  1. 
St.  il  c.  10. 

st.4.  &6. 
All  ftugniented 
churches,  &c. 
to  be  per- 
petual bene- 
fices, the 
miniaters  to  bo 
bodies  politic, 
and  enabled  to 
take  in  per- 
petuity such 
lands,  kc. 
Impropriators 
&c.  of  aug* 
men  ted 
churches,  &c. 
and  the  rectors 
&e.  of  the  mo- 
ther churches 
excluded  from 
the  benefit  of 
such  augmen- 
tation, and  urc 
to  aWovr  the 
usual  ]>ensions 
&c.  to  the  mi- 
nisters officiat* 
ing. 

No  rectors  &c. 
of  mother 
churches  to  be 
discharged 
from  cure  of 
souls. 

Augmented 
cures  remain* 
ing  Toid  six 
months 
lapse  to  the 
biihop. 


the  maintenance  of  every  minister  officiating  in  any  churcbf  &c^  sach  part 
shall  from  thenceforth  for  ever  be  in  like  manner  (iontinued  to  the  minister 
from  time  to  time  so  officiating  in  the  same  church,  &c;  everj  sach 
minister,  whether  parson,  vicar,  curate,  or  other  minister  for  the  time  heiog 
so  officiating  in  such  church,  &c.,  shall  enjoy  the  same  for  ever. 

By  Stat.  43  Geo.  3.  c.  107.  s.S.,  where  a  living  shall  have  been,  or  dull 
be  augmented  by  the  governors  of  Queen  Anne's  Bounty,  either  by  wiy  of 
lot  or  benefaction,  and  there  is  no  parsonage  house  suitable  for  the  ren« 
dence  of  the  minister,  it  shall  be  lawful  for  the  governors,  from  time  to 
time,  to  apply  the  money  appropriated  for  such  augmentation,  and  renudn- 
ing  in  their  hands,  or  any  part  thereof,  in  such  manner  as  they  deem 
advisable  in,  or  towards,  the  building,  re-building,  or  purchasing  a  home 
and  other  erections  within  the  parish,  suitable  for  the  residence  of  the 
minister  thereof,  which  house  shall  be  ever  thereafter  deemed  the  parsonage- 
house  of  such  living. 

By  Stat  1  Geo.  1.  st.  ii.  c  10.  s.  4.  all  churches,  curacies,  or  chapeb,  &e» 
augmented  by  the  governors  of  the  bounty,  are  to  be  perpetual  cures  and 
benefices ;  and  the  ministers  duly  nominated  and  licensed  thereunto,  and 
their  successors  respectively,  to  be  in  law  bodies  politic  and  corpOTate^  witii 
perpetual  succession  by  the  name  mentioned  in  the  grant  of  angmcntitim 
and  be  enabled  to  take  to  them  and  their  successors  all  such  landa^  ^  ^ 
shall  be  granted  to,  or  purchased  for,  them  by  the  governors  or  other  peisooi 
contributing  with  the  governors  as  benefactors;  and  the  impropriaton or 
patrons  of  any  augmented  churches  or  donatives  for  the  time  beings  aad 
their  heirs,  and  the  rectors  and  vicars  of  the  mother  churches  whereto  aif 
such  augmented  curacy,  &c.  appertains,  are  to  be  excluded  from  haviiif  or 
receiving,  directly  or  indirectly,  any  profit  or  benefit  by  such  augmot- 
ation  ;    and   to  pay  and  allow  to  the   ministers  officiating  in  any  nek 
augmented  church.  &c.  such  annual  or  other  pensions,  salaries,  and  aBov- 
anecs  which,  by  ancient  custom,  or  otherwise,  of  right  and  not  of  booi^f 
ought   to  be   by  them  paid  and  allowed,  and  which  they  might,  befitt 
the  making  of  the  act,  have  been  compelled  to  pay  or  allow,  and  tndi  otkr 
yearly  sum  and  allowance   as  may  be  agreed  on  (if  any  shall  be) 
the  governors  and  the  patron  and  .impropriator  upon  making  the 
tation  ;  and  the  same  to  be  vested  in  the  ministers  officiating  in  sack  uf 
men  ted  church,  &c^  and  their  successors. 

But  no  rector  or  vicar  of  such  mother  church,  or  any  other  ecdeaMUd 
person  having  cure  of  souls,  is  to  be  divested  or  discharged  from  the  «m; 
but  the  cure  of  souls,  with  all  other  parochial  rites  and  duties  (tack  i^^ 
mentation  and  allowances  to  the  augmented  church,  &c.  only  exeeplff) 
are  to  remain  in  the  same  state,  plight,  and  manner  as  before  the  makiagrf 
the  act.  (1) 

And  by  stat  1  Geo.  1.  st  ii.  c.  10.  s.  6.,  if  such  augmented  core  be  n^ 
fered  to  remain  void  for  six  months,  the  same  is  to  lapse  according  io tkl 
course  of  law  used  in  cases  of  presentative  livings,  and  the  right  ofotfi^ 
nation  may  be  granted  or  recovered,  and  the  incumbency  cieasi^  tf  ^ 
determined,  as  in  the  case  of  a  vicarage  presentative.  (2} 


(1)  As  to  the  effect  of  an  augmentation  or  donatlTe,   mtk    tit  AvsmaiAfliV*  I. - 
DovATivjL     Stat  1  Geo.  1.  st  il  c.  la  ss.  14  &  15.  (8)  lUk  tit.  Uf^  .  Mf-_ 
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By  Stat  1  Gea  2.  st  ii.  c.  10.  s.  7.,  if  lapse  incur,  but  the  person  entitled  Statutm  m- 
toniiiate  before  advantage  be  taken  of  it,  such  nomination  will  be  valid,  jkiTct-Fr^cits 
kough  the  title  by  lapse  (1)  be  vested  in  the  crown.  and  Tenths. 

By  ttat  1  Geo.  1.  st.  ii.  c.  10.  s.  8.,  where  the  governors  give  200L  to  any   jjtat  i  Geo  l^ 
ore  not  exceeding  35/.  per  annum,  some  one  else  giving  the  same  or  greater  st.  iL  c.  lo. 
am  in  lands  or  tithes,  it  is  provided,  by  way  of  encouragement  to  bcnefac-  *■•  '^*  ®»  ^»  ^^ 
on»  that  all  agreements  with  benefactors,  with  the  consent  and  approba-  ^  *20. 
Mm  of  the  governors,  touching  the  patronage  or  right  of  presentation  or  >vil  agreementa 
loinination  to  such  augmented  cure,  made  for  the  benefit  of  such  bene-  ^»**>  benefac- 
actor,  is  to  be  good  and  effectual  in  law ;  and  the  patronage  of  such  aug-  th"patronago 
MDted  churches  to  be  vested  in  such  benefactors  or  others  as  fully  as  if  of  augmented 
the  same  had  been  granted  by  the  king  under  his  great  seal.  *^^u^  w 

By  sect.  9.  agreements  made  by  guardians  on  behalf  of  infants  and   Agreements  of 
i&ts  are  rendered  valid.  guardians  to 

By  sects.  10  &   11.  agreements  by  any  parson  or  vicar  must  be  made  ^*"   in»nt»t 

vfth  the  consent  of  his  patron  and  ordinary  ;  and  those  made  by  a  husband   AirreemenubT 

MiMd  in  right  of  his  wife,  the  wife  must  be  a  party.  parson  or  vicar, 

By  sect.  12.  agreements  with  benefactors  are  to  be  as  effectual  for  sup-  •nd  by  husband 
_i  . '  ^  ,       .  <%        ,  .  *.       ,         .  seifed  m  right 

PpDg  cares  vacant  at  the  time  of  such  augmentation,  as  for  the  advowson  of  nis  wife. 

m  mimination  to  future  vacancies. 

By  sect  16.,  if  any  living  be  augmented  by  lots,  the  governors,  before   The  goyemon 
Isy  make  the  augmentation,  may  agree  with  the  patron  of  any  donative,  or  ™y  *^^^  ^^^ 
ke  impropriator  of  any  rectory,  without  endowment  of  vicarage,  or  parson   for  an  alloV- 
■■  ^Icar  of  any  mother  church,  for  a  perpetual,  yearly,  or  other  payment  or  •»v^«  to  the 
lowanee  to  the  minister  or  curate  of  such  living,  and  for  charging  with  H^'^jjlt^ "do- 
id  aobjecting   the  impropriate  rectory,  or  mother  church,   or  vicarage,   native. 
^■Kiinto  in  such  manner,  and  by  such  remedies  as  may  be  thought  fit ; 
id  such  agreements  made  with  the  king  under  his  sign  manual,  or  others, 
>a  rendered  as  valid   as  the  agreements  granted   under  the  great  seal. 
^d  if  such  impropriator,  other  than  the  king,  and  such  parson  or  vicar 
i  not  make  such  agreement,  the  governors  may  refuse  such  augmentation, 
tf  Mpply  the  money  for  other  purposes  of  the  bounty. 
Bj  aecL  18.  the  governors,  incumbent,  patron,  and  ordinary  of  any  aug- 
^Mad  living  may  allow  exchange  of  all  or  any  part  of  an  estate,  settled 
^  the  augmentation  thereof,  for  any  other  estate  in  land  or  tithes,  of  equal 

greater  value,  to  be  conveyed  to  the  same  uses. 

Vf  sect  20.  all  augmentations,  certificates,  agreements,  and  exchanges   Ti,e  estate 
Me  by  virtue  of  the  act,  are  to  be  entered  and  kept  in  a  book,  which  settled  for  aug^ 
when  approved  at  a  court,  and  attested  by  the  governors  present,  J|^*^"^chanjred.^ 
to  be  taken  as  records ;  and  true  copies  thereof,  or  of  such  entries,  being   Augmenta- 

v^fd  by  one  witness,  are  to  be  sufllicient  evidence  in  law  (2)  touching  tions,  &c.  to  be 
fc  matters  contained  therein,  or  relating  thereto.  Ihre'mriw  u> 

binder  stat  6  &  7  Vict.  c.  37.  ss.  1,  2,  &  5.  the  governors  of  Queen  Anne's  be  taken  m 
^maty  are  empowered  to  lend  the  Ecclesiastical  Commissioners  600,000/.  ''^^'<i** 
■^M  per  cent,  reduced  bank  annuities,  and  any  further  capital,  sum  or  Sut6&7  Viet. 
^M  of  stock,  in  order  to  make  better  provision  for  the  spiritual  care  of  ^'g  '       ' 

Govexnon  em- 

CX)   Fiifa  Stephens'  Ecclesiastical    Sta-      (CUrk\  II    East  478.     Stephens*    Eocle- 
^^  7S4.  w  «o(.  aiaatical  SUtutcs,  73 J .  in  not, 

^*)  Vidt  Ikmd.  GraMamiatrk)  t.  Seoit 

oo  3 
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>r\rc'-<^s  u.      populous  parishes;  but  the  governors  can  require  repayment  of  the  capital 

F'^^^'r-F^-tT,    ^^^"  ^^''^^y  ye»"- 

v.^D  rs>Tii!».  But  by  sect.  8.  no  part  of  such  money  is  to  be  applied  for  each  purposes, 

~  ~;     :  excvpt  upon  a  scheme  prepared  by  the  Ecclesiastical  CommiinonerB,  and 
thi!  K.xltMusu-   i&u  order  issued  by  the  queen  m  council  ratifying  such  scheme. 

ciil  C^niini>- 
NUiovrH  inuiiey 
t'ur  ihtf  Hpintiul 

INCUMBENT.  (1) 


INDUCTION.  (2) 


OryiH  i/it»dmcti»m — /iiMthteres  iMre  the  immftHatf  arigim  of  twrfiirtiow  —  Effict  m 
I  NL'LCTioM  —  fitdmctiom  U  the  imvtatitmn  of  the  temporal  part  oftkt  kae/let^  m  ffttflr* 
lK^r*d  iKuin  —  ttrhem  the  party  Udmeted  ha»  a  farmw  bemrfkt  —  EffmtofimiHtKlimtd 
tnum*.nuM  into  the  ojfue  of  arKhdeaeom,  prtbemdt^  amd  umeemrm  —  Bp  imdutiim  tkifU^ 
H>M  fo  fnU  i't  puamniom  of  a  part  far  the  whale —  butituHom^  foUornd  hff  iedei^mm 
*»lfi%:wnt  -tridenLt  lu  tmpp(frt  om  tjectmenl —  Fobjc  ow  Ixduchox  —  PratStdAi^ 
riuN« —  Ndcctiox  how  to  n  xajib  —  Dkreetkm  of  aoMfafe— »  Wkm  titktp  <■ 
6t7vr«  imimetum  butafUr  insiUmiiom,  —  Praetiad  dirtetiama  for  veatimg  the  imemmkdk 
the  full  poiaestioH  —  Etidrkcb  op  IsfDUciioN  a9o  Rkadisto-uc  —  DomHmm 
tnthim  the  ttaiuUt  of  Elizabeth  amd  Chariea — Migmemi  of  Chief  JoMlkM  Be  O^m 
Povel  r.  Milbank  -^  Fokm  or  CKAnricAXx  or  laraircTiotf — Rrmniw  roE  uran 

ro  INDUCT  AFTER   InSTITUTOV FsBL 


iliu-tioii. 


Investitures 
wcic  the  iin- 
iiik^liatc  origin 
ill*  iuduction. 


Formerly  it  was  coii^tidored  that  no  p<^r4on  could  have  full  possenoD  rf 
a  corporal  hereditament  without  some  act  of  the  nature^  or  symboliGiI»  of 
investiture.  Thus  in  the  case  of  a  teotfment  by  which  lands  were  coa- 
veyed,  livery  of  seisin,  as  it  was  called,  or  the  delivery  of  possessioDi  w 
held  absolutely  necessary  to  complete  the  donation,  "nam  feudum  sine  is* 
vestituru  nullo  niodo  ronstitui  potuit ;"  and  an  estate  was  then  only  perifC^ 
when,  as  "  Fleta  *'  expnrsses  it,  '*  fit  juris  et  seisinae  conjunctio."  (3) 

InvestitureH,  in  their  original  rise,  were  probably  intended  to  demonstnl^ 
in  conquered  countries,  the  actual  possession  of  the  lord ;  and  that  he  dii 
not  grant  a  bare  litigious  right,  which  the  soldier  was  ill-qualified  to  pv^ 
secute,  but  a  peaceable  and  firm  possession.  And  at  a  time  when  writag 
was  seldom  ])ractised,  a  mere  oral  gift,  at  a  distance  from  the  spot  that  i 
given,  was  not  likely  to  be  either  long  or  accurately  retained  in  the  i 
of  bystanders,  wiio  were  very  little  interested  in  the  grant.  Afterwardithf 
were  retained  as  a  public  and  notorious  act,  that  the  country  might  tib 
notice  of,  and  testify  the  transfer  of  the  estate,  and  that  such  as  diia>' 
title  by  other  means,  might  know  against  whom  to  bring  their  actioDfc  (4) 

In  all  well  governed  nations,  some  notoriety  of  this  kind  has  beea  M 
held  requisite,  in  order  to  acquire  and  ascertain  the  property  of  landi.  b 
the  Roman  law,  plenum  dominium  was  not  said  to  subsist,  unless  iriMR' 


(1)   Vide  tit.  Admimion  —  Advowson  — 
Bx^auxATioN  AMD  Rbpusal — First-Fkuits 

AND  TlVTMS—  ImdUCTIOV InSTITUTXOX,  0& 

GoLLATIOIf PHESENTATXON PftOHIBITIOIf 

—  SSQUKtlBATIoy. 


(2)  Vide  tit.  IxsrrruTioy,  oe  GkuJ""* 
I'essektatiom —  Rbadisig-ui. 

(3)  2  Black.  Com.  311. 

(4)  Ibid. 


] 


I  hacl  berth  tbe  right  and  the  corporal  possession ;  which  possession  could 

not   be  acquired  without  both  an  actual  seisin  or  entry  into  the  premises^ 

or  &  pfttt  of  them,  in  the  name  of  the  whole;  and  thus,  in  ecclesiastical 

where  the   freehold  passes  to  the  person  promoted,  corporal 

ttoD  is  required  at  this  day  to  vest  the  property  completely  in  the 

propneton     Theretbre,  in  dignities,  possession  ia  given  by  instalment ; 

IB  fBClories  and  vicarages  by  induction,  without  which  no  temporal  rights 

I  lo  tlie  minister,  though  every  ecclesiastical  power  is  vested  in  him 

liiy  ifistitutiou*  (1) 

Induction,  therefore,  is  the  investiture  of  the  temporal  part  of  the  bene- 

lice^  cir  the  corporal  seisin^   as  institution  Is  of  the  spiritual ;    and  when  a 

is  thus  presented,  he  is  then,  and  not  before,  in   full  and  complete 

Ein  of  the  temporalities,  and  is  called  io  law  persona  impcrsonata, 

[«r  parson  imparsonee  (2) ;  for  a  parson,  although  he   has  had  legal  pre- 

ieiiution>  udtnisvsion,   and    institution,  is  not  possessor   of  the  parsonage, 

aeoovding  to  the  letter  of  the  law,  till  his  induction^  which  is  a  temporal 

•oiE,  and,  unlike  institution,  therefore  triable  at  the  common  law  (S),  and  not 

li  be  ttodermined  by  alleging  infiuthcieucy  in  the  institution  in  the  Court 

[Bidtiiftittcal  (%),  as  after  induction  the  Ecclesiastical  Court  cannot  (question 

'  Ihl  iiifttitutioo.  (5) 

Although,  by  institution^  the  church  is  full  against  all  persons  except  the 

Infr,  yet  the  incumbent  is  not  complete  parson  till  induction ;  for  though 

k  be  admitted  ad  officiuni  by  tlie  institution,  yet  he  is  not  entitled  ad  bene* 

ftionitiU  induction  (6),  when  by  the  common  law  he  becomes  liable  for  first- 

^  tna^  and  may  enter  on  the  proHts  of  the  benefice.     The  ^6  Hen.  8.  c.S. 

*  ttoct*  that  every  parson,   before  actual  or  real  possession,  must  pay  first- 

*hhU  (7)^  though  in  Dennis  v.  Drake  it  was  said  that  a  parson  instituted 

**  benefice  should  pay  the  first-fruits.  (8) 

Where  the  party  inducted  has  a  former"  benefice,  the  avoidance  of  it  does 
an*  take  place  until  the  induction  to  the  i*econd,  so  that  lapse  does  not 
accnic  until  after  that  time,  yet  the  patron  of  the  former  benefice  may,  if 
k  plea»e,  present  upon  the  institution  of  the  clerk  to  the  second  benefice, 
afid  befom  bis  induction,  and  such  presentation  would  be  good.  (9) 
laititution  and  induction  into  the  office  of  archdeacon  was  held  to  be  ipso 
^JkCo  iiutitution  and  induction  into  a  prebend  annexed  to  it.  (10) 

In  iome  places  a  prebendary  was  possessed  without  other  inductiou, 
«  at  Westminster,  where  the  king  made  his  collation  by  letters  patent^  and 
thfreupoo  the  party  entered  without  induction.  And  in  some  places  the 
ftbbp  Siakca  the  induction  ;  in  some  places  other«  make  it ;  and  which  is 
■^a^rally  regulated  by  usage.  (11) 

i' Jt  the  possession  of  sinecures  roust  be  obtained  by  the  same  methods 


iTfTJUCnOlf. 


Effect  of  induc- 
tion. 

Induetioa  Is 
investiture  of 
tlie  t«fnpor«l 
port  of  tbe  be- 
nefice, or  the 
corporal  aelstn* 


W  hen  tbc  party 

inducted  ha*  « 
former  beniN 
fice. 


Effast  of  iiwti- 

tutioQ  and  in- 
duction into 
the  office  of 
archdeacon, 
prebends,  and 
sioccur«s. 


»  I  BlAcii,    Com.  391.     Hmttm'B  es^r, 
IS,      Mart  ▼.   Bickley,    Plowd.    528. 
•t  Abr.  C-ntfirmnliom  (  h\  483. 
»J   RMi   (Sir  H\}  T.    fork  {AreMnakop 

<  %  >  Bmsm*9  cam^  ibtd.  15. 
I  ^S)  ir^€kimffw.  Glover,  I  Rol  191. 
l^l  Giamr  t.  Sktdd,  iHd  ^228.     Mart  y. 


(I)  Bmmtt  ▼.  Edwafdii  Moore  {S&r  F.X 
571. 

(8)  Z>i^V  eoae,  4  Cb.  79. 

(9)  WolfenkiH  T.  Lincoln  (BuHop^f),  8 
Wils.  174, 

(10)  Jiej  V.  RnchtMter  (Dmm  and  Owpter 
of),  3  B,  &  Ad.  95.  King  (  Oerk)  t.  Baflay, 
libid,  761. 

(II)  Watson V  Clergynuui'ls  Law,  }5S. 
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By  induction 
thepanon  is 
put  in  pomet- 
sion  of  a  part 
for  the  whole. 

Institution  fol- 
lowed by  induc- 
tion, is  suffi- 
cient evidence 
to  fcupport  an 
ejectment. 

Induction  how 
to  be  made. 

Direction  of 
mandate. 


Mlien  l>i8hop 
dies  l>elbrc  in- 
duction, but 
after  institu- 
tion. 


bv  which  possettion  of  other  rectories  and  vicarages  u  obtained;  namdy, 
by  presentation,  institution,  and  induction.  (1) 

By  induction  the  parson  is  put  in  possession  of  a  part  for  the  whde,  and 
may  therefore  maintain  an  action  for  a  trespass  on  the  glebe  land,  though 
he   had  not  taken  actual  possession  of  it.  (2) 

The  institution  of  a  party  to  a  living,  reciting  the  cession  of  his  prede- 
cessor, followed  by  induction,  is  sufficient  evidence  to  support  an  ejectmeot, 
though  the  predecessor  is  shown  to  have  been  in  possession,  and  no  other 
evidence  of  his  cession  is  given.  (3) 

When  the  bishop  has  instituted  the  clerk,  the  ordinary,  Ac  makn  i 
mandate  under  seal  to  the  archdeacon  of  the  place,  or  to  such  other  cleigj- 
man,  to  induct  the  clerk.  (4)  But  by  prescription,  or  composition,  othen, 
as  well  as  archdeacons,  may  make  inductions ;  for,  by  prescription,  the  dein 
and  chapter  of  Lichfield  and  the  dean  and  chapter  of  St.  Paul's  make  in- 
ductions. (5) 

So  if  a  church  be  exempt  from  archidiaconal  jurisdiction,  (as  niaiy 
churches  are),  then  the  mandate  is  to  be  directed  to  the  chancellor  or  eoa- 
missary ;  and  if  it  be  a  peculiar,  then  to  the  dean  or  judge  withm  nA 
peculiar.  And  when  an  archbishop  collates  by  lapse,  or  when  a  see  is 
vacant,  the  mandate  goes,  not  to  the  officers  of  the  archbishop,  but  of  tk 
bishop.  (6) 

If  a  bishop  die,  or  be  removed,  after  institution  given,  and  while  a  mi- 
date  of  induction  is  either  not  issued  or  not  executed,  the  derk  mj 
repair  to  the  archbishop  for  a  mandate  of  induction ;  becanse  tfe 
authority  of  the  bishop  is  determined,  and  that  authority  devolved  to  Ae 

( 1 )  Gib8on*8  Codex,  81 8. 

(2)  Bulicer  (Oerk)  v.  Bulwer  (D,D,\ 
2  B.  &  A.  470. 

(3)  Doed.  Kerhyy.  Carter,  R.  &  M.  237. ; 
ct  vide  Cook  v.  Elphin,  5  Bligb,  N.  S.  103. 

Form  of  Induction. 

Robert,  tec.  To  our  well  liclovcd  son  the 
Archiieacon  of  Canterbury,  or  his  oflicial, 
frrvetinp    Forasmuch,  as  we  have  admitted 

and  instituted  lliomas chaplain,  to  be 

the  rector  of  the  church  of ,  in  our 

rlioccM!  (vacant  by  the  death  of  J.  B.,  the 
Inst  rector  thereof),  at  the  presentation  of 
Sir  A.  B.,  knight,  patron  of  the  church 
aforesaid,  as  by  an  inquisition  made  thereon 
it  manifestly  appi>ars  we  commission  and 
command  you    that  you,  induct,  or  cause 

to   be   inducted,  the  said  Thomas  • ,  or 

his  proctor,  in  his  name,  into  the  corporeal 
posscKsion  of  the  said  church  of  — — , 
with  its  rights  and  appurtenances,  certifying 
to  us  thereupon  by  your  letters  patent, 
containing  the  proceedings  of  those  things, 
when  it  shall  be  conveniently  rc<juired  of 

you.       Dated  at  — ^,   the  day  of , 

in  the  year  of  our  Lord ,  and  in  the 

year  of  our  consecration.      Mirchouse 

on  Advowsons,  194. 

The  clergyman  is  to  take  the  bishop's 
mandate  of  induction  to  the  proper  office, 
for  the  purpose  of  procuring  the  archdra^ 
con's  mandate,  directed  to  all  and  singular 
rectors,  vicars,  &c  in  order  to  obtain  in- 


duction. But  if  the  bishop's  maDihtf  bi 
directed  in  general  to  all  and  stngubrW' 
tors,  vicars,  &c.  any  clerfjnian  ii  ^ 
diocese  may  induet  by  rirtiie  of  thst  w^ 
date,  without  any  application  to  the  «tk- 
dcacon's  office.  Hodgson's  IiuliuUMW 
for  the  Clergy,  34. 

It  does  not  seem  to  be  clear  fnm  *• 
wonlsof  the  several  Stamp  Acts,irlieAw*" 
ordinary's  mandate  for  inductioB  iteU  bitf 
a  2^  or  on  a  5».  stamp :  the  wonis  M9^ 
every  licence  that  shall  pats  the  sol rf^ 
bishop,  chancellor,  or  other  oiiaujt^ 
be  on  a  21.  stamp ;  every  obligatoiy  ■** 
ment,  procuration,  or  other  notaral  M^^ 
a  5s.  stamp. 

The  words  of  stat.  55  Gea  &  c;  IS^ 

Schedule,  part  1 .  are  —  ^       _j 

**  Licence  of  any  kind  not  otbervivcNp 

in  this  schedule,  which  shall  psa  tk  ■■ 

of  any  archbishop,  bishop, dmw^** 

other  ordinary,  or  of  any  ttduii^'jj 

court  in   England,  or   vbick  ^j| 

granted  by  any  presbytery,  orotbff*^ 

siastical  power  in  Scotland     £9  0  v 

"  Notarial  act,  any  whatsoever,  nrtcA*** 

charged  in  this  schedule     •     0  5^ 

**  And  for  every  sheet  orpieeeof pif^V'^ 

ment,  or   vellum,  upon  whih  <^f^ 

shall  be  written,  after  the  iii^*"*J; 

progressive  duty  of  •        •      0  5  * 

(4)  Dcgge's  P.  C  by  £IIii.9i 

(5)  Watson*kCleigjiiMn1itiv»lSi^ 
(€)  Gibson's  Codex,  815. 


Fmcticiil  direc* 
tioii*  for  vcst- 


trelibishop,  as  guarilian  of  the  spiritualties  sede  varan fe.  And  the  f^ame  |Ki>cc?tioif* 
naie  takes  place  if  the  bishop  be  visited,  and  his  jurisdietion  suspended, 
after  tmtitution  and  before  induct  ion.  And  thougfi  such  mandate  be  not, 
es#ctited  before  a  new  bi&bop  is  confirmed  (who  then  lias  authority  to 
gnmt  it),  but  be  executed  after,  it  will  not  be  void  (because  it  is  the  act 
of  ODe  who  has  authority  throughout  his  province }«  but  only  voidable  at 
mofit;  as  was  determined  in  the  Exchequer  Chamber»(l)  in  the  case  of . 
Jittfbinson  a ftd  Woflef/ — a  c on trar y  judgment  w  1 1  i c 1 1  !i a d  been  g i v e n  in  the 
Court  of  King's  Bench  (namely,  that  it  was  void)  being,  on  that  occasion, 
BFersed-  (2) 

The  archdeaeoD,  or  other  person  to  whom  the  mandate  i^  directed,  either 
m^kes  the  induction  in  person,  or  directs  hi»  precept  unto  other;^  to  do  it.  (S) 
Tlic  iaduction  is  to  be  made  according  to  the  tenor  and  language  of  the 
flMiidatei  by  vesting  the  incumbent  with  full  possession  of  all  the  profits  , 
belonging  to  the  church.    Accordingly,  the  inductor  usually  takes  the  clerk   i^.„^  mthc  fufl 
[by  the  hand,  and  lays  it  upon  the  key,  or  upon  the  ring  of  the  church  door,   iwssts^Moa 
if  the  key  cannot  be  had,  and  there  is  no  ring  on  the  door,  or  if  tlie 
eb  be  ruinated,  then  on  any  part  of  the  wall  of  the  church  or  church- 
!  uid  says  to  this  effect  —  "  By  virtue  of  this  luandate  I  do  induct  you 
tbto  the  real,  actualt  and  corporal  possession  of  lhi?i  church  of  C.^  with  all 
tbe  rights,  profits,  and  appurtenances  thereto  belonging."     After  which  the 
inductor  opens  the  door»  and  puts  the  person  inducted  into  the  church, 
who  usually  tolls  a  bell  to  make  his  induction   public   and   known   to   the 
parishioners;  which  being  done,  the  clergyman   who  inducted  indorses  a 
certificate  of  his  iDduetion  on  the  archdeacon's  mandate,  and  they  who  were 
pretrnt  do  testify  the  same  under  their  hands,  (4') 

Fifteen  years'  possession  '\s  prima  facte  evidence  of  a  regular  induction  to  Evidence  of 
Vi  beoeftce,  and  of  having  read  the  thirty-nine  articlet»(5);  but  it  seems 
'tllliaot  any  length  of  possession,  regular  induction,  with  all  its  after 
taqutsites,  will  be  presumed.  Nor  is  it  necessary  that  induction  should  be 
^  proved  in  any  ca^e  in  the  first  instance ;  but  if,  upon  examinalion  of  the 
;  Hftacrs,  a  suspicion  be  induced  that  such  requisites  have  not  been  per- 
l^nned^  it  may  be  fit  for  a  jury  to  take  it  into  consideration.  (6) 

In  IVaodcock  v.  Smith  (7),  it  was  declared  by  the  Court  of  Exchequer, 
tlwu   although  at   law   they   held   a   parson    or  vicar  to  the  proof  of   his 
I  admission,  institution,  and  induction,  and    reading  the  articles,  yet  that  it 
!  Wis  never  done  in  equity. 

Id  Powel  v,  Milhank  (8),  on  an  action  for  money  had  and  received  to  the 
Dtiff's  use,  the  defendant  pleaded  the  general  i^sue,  and  the  cause  came 
>  be  tried  before  Chief  Justice  De  Grey  at  the  sittings  after  Easter 
I.  A  verdict  was  given  for  the  plaintiff  on  the  following  case:  — 
plain tifi;  in  1770,  was  nominated  and  appointed  to  the  donative  of 
ICbcster-le-Street,  in  the  diocese  of  Durham,  with  cure  of  souls.  He  was  then 
|ili  priest's  orders,  and  had  subscribed  the  thirty-nine  articles,  and  the  three 
[trilcles  in  the  36th  canon,  at  the  time  of  bis  ordination  ;  but  did  not  prove 


indurtiQn  und 
reading- ID. 


I)  39  Car.  3^. 

^   Bvtinton  T.  Wolk^i  Jones  (  Sir  T. ), 78. 
\  on  the  Clergy,  53. 
(9)  Gibfcm*i  Codes,  815. 

plluims  OQ  the  Cleigy,  j 


(5)   Chapman  v.  lUtird^  5  Anst.  5H2. 
(6;    Tillard  v.    Shtbbeart^  2   WiU,    367. 
Rogers*  Eccles.  Law,  469. 
(7)  Bu»b.  25, 
(«)  I  Bktk.  (Sif  W0.8J1J 


Isruccnojr. 


Donatives  are 
within  Ibe  tt»- 
tutes  of  Eiiza- 

||l»ethand 
[Charle*  ? 
Jud^ent  of 
Cbief  Justice 
De  Gnf  in 


at  the  trial  of  the  cause  (though  reqaired  «» to  do)  that  he 
articles  before  the  Bishop  of  Durham  as  ordinary  of  the  dioCMftt  Mt 
he  had  pabticl^r  read  the  same  in  the  chareh  of  Cbe»l«vb*8liiil,  wik 
a  decKaratioD  of  bta  assent  to  the  same ;  nor  that  he  hail  aalaarihid  ill 
declaratioD  in  the  statnie  of  IS  &  l4Car.  2.  since  liia  aoMlwiina  ta  ik 
donative ;  nor  that  he  had  a  license  from  the  biahop  lo  pnach  ia  lb 
church  of  Chester-le-StreeL  The  question  waa^  Whether  be  itjhi  taaafea'* 
tion  to  maiotain  this  action  ?  The  ease  was  argued  in  two  aevcfai 
after  which  the  Lord  Chief  Just*  <»  delivered  the  irffittinn  ef 
Mr*  Justices  Gould,  Btackstone^  and  Nares.  **  There  ha^^  been  tvo  qm^ 
tions  made  upon  this  case :  First,  Whether  an  iDCumbeiit  of  a  dointiii  wA 
cure,  is  obliged  to  conform  to  the  statutes  of  Elizabeth  and  CbaiiM^^ 
Secoiidly^,  Whether  in  this  action  it  was  necessary  for  him  to  gife 
that  he  had  performed  the  several  reqnbites  contained  in  theie 
As  our  opinion  is  founded  upon  the  second  qu^tion,  it  ta  not  fif  rraiirj^Wf 
do  we  at  present  ^ve  an j  judicial  determination  upon  the  fiiaL  Bui  it 
stroogiy  iDctine  to  think  that  donatives,  with  cure  of  i»ouls,  are  wtUitailltIi 
reasons,  religious  as  well  as  political,  upon  which  the  Acta  of  Uoifoniitj  m 
founded.  And  this  point  seems  to  have  been  settled  long  ago  in  tk  o^ 
of  Carv€r  and  Pinkne^"  (1) 

*'  Secondly;  supposing  an  incumbent  of  a  donative  chttroh  to  be  wityiik 
statutes  of  13  Eliz.  and  13  &  14  Car.  2*,  and  obliged  to  cHnnplj  wHhttdfii^ 
form  the  requisites  therein^  the  second  question  or  point  ttpoa  wIMlh 
•  Court  now  give  their  judgment  is,  Whether  it  was  not  neecasMjivii 
plaintiff  to  have  proved,  upon  the  trial  of  this  cause,  that  he 
to  those  requisites? 

'^  It  may  be  proper,  first,  to  consider  the  nature  of  the 
hath  been  introduced  of  late   years  to  try  questions  of  rights  as  a  kill 
fictitious  action  ;  and  in  the  present  ea^te  it  was  brought  to  trj  whalall 
right  to  nominate  to  the  donative  church  of  Chester-1c*Stnet ; 
Mr.  JolliHe  in  right  of  his  wife,  or  the  Crown,  or  any  other  peraoa 
right  ?     There  was  no  fact  proposed  to  be  tried  relating  to  tha 
whether  the  plaintiff  had  performed  the  requisites  in  the  beJ 
statutes  of  Eliz.  and  Car.  2.  ? 

"  We  are  all  of  opinion,  that  in  this  action  it  was  not  nrrniBifj  Iv 
plaintiff  to  have  proved  upon  the  trial  of  this  csause,  that  he 
to  the  requisites  before  mentioned  and  stated*  We  will  presnioe,  that  Iti 
formed  to  all  those  requisites^  there  having  been  no  proof  < 
contrary ;  and  although  it  may  be  said,  that  is  obliging  tbe 
prove  a  negativt^,  yet  the  defendant  might  have  easily  brcnsghl 
sites  to  be  pertbrmed  into  question,  because  they  are  generallr  talbaAh 
public  registers ;  and  if  no  such,  with  respect  to  the  plaintiff^  aie  to  It  ifli' 
entered  in  the  proper  registers^  that  might  have  mduced  a  fUfffrtrr*  Mkt 
had  not  performed  the  requisites  above,  and  might  be  fit  lor  mjufjt^^ 
into  considerution.  However*  it  appears  by  the  ease  stated,  thai  tht |W^ 
hath  complied  with  the  most  ma|enal  requisites^  that  he  was  in  |ii^ 
ordt^rs,  subscribed  the  articles^  SiC.  We  think  the  plain ttif  wtil  nnMrf* 
this  donative.  And  in  support  of  our  opinion  the  case  of  Jfonfe  v^  flMir^ 


(1)  a  Lev.  82, 


(2)  1  R4>1  83.     Ut  w,  AMttyy,  J  Ei^  7I& 


INDUCTION. 


ia   very  strong.    Besides  other  cases  and  opinions  that  ha^^e  since  been  lyot'crton, 

drtermined  and  given  upnn  this  point,  there  is  a  case  in  Clayton's  Rep, 

Pka*  of  Assize,  fol.  4-8*  1636 ;  it  was  a  case  for  tithes  on  stat.  Edvv.  6-     The  _ 

ptfty  was  prei^d  to  prove  admission,  institution,  and  induction  ;  but  ruled 

IfelC  be  abould  not  be  put  to  do  this ;  and  if  it  is  otherwise,  let  the  defendant 

proYe  it  (says  the  book). 

•*  In  on  ejectment  before  Lord  Chief  Justice  Wilmot  tried  at  iSalisbury,  a 
prt^bendary  brought  an  ejectment  to  recover  a  house  built  upon  his  prebendal 
•ite ;  the  prebendary  was  called  upon  to  prove  the  several  re<juisites  before 
omitioii^tl ;  the  chief  justice  »aid»  ^  Those  shall  be  presumed  upon  sound 
prtnciples  of  law/ 

*^  li  may  be  necessary  to  mention  some  cases  that  seem  to  differ  from  our 
O|utuoii  in  this  point»  as  the  case  of  Snow  v.  Phillips*  (1)    In  a  trial  at  bar 
in  ejectment  for  the  rectory  of  Agmonde^ham  in  com.  Biickst  the  lessor  of 
Ibfi  plaintiff  was  required  to  prove  in  evidence  (after  he  had  proved  his  ail- 
suasion,  institution,  and  induction)  his  reading  of  the  articles  and  subscrib- 
bg  the  same^  and  his  declaration  in  the  church  of  his  free  and  full  assent 
ittdeooaent  to  all  things  contained  in  the  Book  of  Common  Prayer;  and 
tkb  might  to  be  proved  to  be  done  within  the  time  limited  by  the  statute 
•hich  appoints  it.     It  is  to  be  observed  upon  this  casCi  that  the  expression 
is.  he  was  required  to  prove,  &c, ;  but  it  is  not  said,  whether  he  was  required 
br  the  Court  or  the  counsel,  nor  does  it  appear  to  have  been  argued  or 
debate  upon ;  nor  is  the  case  of  Monke  v.  Butler  cited  there.  (2)  It  is  also 
to  be  observed,  that  the  same  CAse  is  reported  in  i  Keb.  720.  (3),  where 
aotkiiig  iJinientioned  of  this  question  of  evidence,  so  the  matter  did  not  paat 
11  argument*  In  Dr.  Harscofs  erne  (4")  in  ejectment;  for  his  possession,  he 
ptovfd  his  presentation,  institution,  and  induction,  reading  the  articles,  &<l  : 
it  Wit  objected,  it  should  be  proved  he  was  in  orders*     Holt  said,  ^  If  he  is 
famitfae  presentation  is  not  void,  only  voidable  ;  that  he  wqs  entitled  to  pos- 
■kn  having  established  his  temporal  title  to  the  thing,  and  his  religious  or 
pofiticttl  title  shall  be  presumed,"  (/>) 
(nJuciion  is  a  temporal  act,  and  if  the  archdeacon  refuse  to  induct  after    Remedies 

itelitution,  an  action  in  the  case  will  lie  acainst  tlie  archdeacon  (6);  and   f""  refusing  to 
^     \  1  'till  .  -        1  .  .  induct  after  1" 

•Qch  refusal  is  not  only  punishable  by  spiritual  censures,  but  a  mandamus  stitution. 

♦ill  lie,   to  compel  the  party  to  do  that  which  by  law  he  is  bound  to 

Dr.Bum  (8)  states,  "If  the  inductor,  or  person  to  be  inducted,  be  kept  out 
[•f  the  church  or  parsonage  house  by  laymen,  the  writ  </<?  ri  laica  re* 
I  %w»i/o  lie*  for  the  clerk ;  which  is  directed  out  of  Chancery  to  the  sheritf 


i  Sid,  32a 

f  J)  I  na.  83. 

(3>  IbitL 

(4)  Comb,  t202. 

(5)  Fttrm  oftrrii^cateiiftndMcthn, — Me- 
^ktnndum.  That  oa  thc^-^- — dajr  of  ■  1 8 
*■*— ,  1,  M.  N..  rector  [vicar  or  c urates  at  the 

•*<  mm^f  ht]  of ,  in  the  rounty  of  , 

^^»i    itiooQK    o€ ,    by   virtue   of    the 

tiiiiD.irritten    mandate,    did     induct     the 
A<  B.,  el^rkf  into  the   real 
■wmfon  of*  the  withtn-men- 
rcctory  [or  vicarage]  of ,  with 


all  the  rights  members,  and  appurtenances 

thereof     Witocis  my  band,  M.  N, 

Tb«  said  A.  B,  wat  so  inducti^d  in  the 

presence  of  us» 

O.  P.  1  churchwardens,  or 
Q.  It,  J  tfilialittanti« 

[a*  the  eoMt  may  be].     HodgHin's  Initruo- 

Itons  for  the  Clergy,  3^. 

(6)  Godolpbtn's  Hcpertoriutn,  279* 

(7)  Hex  V.  Hockuter  {Bean  €utd  Chapifr 
flf),  fi  B,  Ik  Ad,  95.  Robitmmw.  fTooIfy,  I 
VenL  309, 

(8)  E.  L.  by  PhiiUniore^  178. 


INHIBITION. 


Free  cliapels. 


Fcis* 


Dcrmri). 


of  the  county,  to  remove  the  force,  and  (if  need  be)  to  arreit  md  l 
the  persons  who  make  resistance. 

<^  If  any  other  clergyman,  presented  by  the  same  patron  wiUiUi^peiMBls 
be  inducted,  doth  keep  possession,  then  a  spoliation  is  gtmntable  o«t  tf 
the  Spiritual  Court,  whereby  the  profits  shall  be  sequestered  till  tke  ris^ 
be  determined."  (1) 

But  donatives  are  given  and  fully  possessed  by  the  single  doMHoii  ot 
the  patron  tn  writing;  without  presentation^  institution,  or  inductioo. {$) 

If  ihe  king  grant  one  of  his  tree  chapels,  the  grantee  shall  bt  pvl  il 
possession  by  the  sheriff  of  the  county,  and  not  by  ibe  ordinary  of  i» 
place.  (3) 

By  a  cohstitntion  of  Archbishop   Stratford  it  is  ordaioed,  tbil 
writing  letters  of  institution   or  collationi  and  conunisaioDf  to  todi 
certificates  of  induction,  no  more  shaft  be  taken  than  l2tL  (4) 

But  these  fees  are  generally  regulated  according  to  tJie  eastom  ot  ut 
respective  places. 

But  as  to  the  expenses  of  the  induction  itself,  it  is  directed  mm  H 
large  by  a  constitution  of  the  same  archbishop  as  follows :  — ^  **  We  doitfOM^ 
that  they  who  are  bound  by  the  mandate  of  their  superior  to  induct  M» 
admitted  to  ecclesiastical  benefices  shall  be  content  vrtth  modersle 
for  such  induction  to  be  made;  that  is  to  say,  if  the  archdeacon  ll 
shall  be  satisfied  with  4(W. ;  if  his  oStcial,  he  shall  be  coDtented  mitli  %l 
for  all  and  every  the  expenses  of  themselves  and  tlieir  serrmnti  for  1^^ 
diet ;  reserving  nevertheless  to  the  person  inducted  his  optioii«  wlMlkir^ 
will  pay  this  procuration  to  the  inductor  and  his  attendants  in  sudiMStf 
money,  or  in  other  necessaries.  And  if  tn  ore  than  this  shall  be  lata  If 
the  inductors  by  reason  of  the  premises,  or  if  they  shall  take  any  wmtkt 
making  the  induction  by  themselves  in  their  own  persons,  oriftlieyiU 
delay  by  artificial  pretences  to  make  and  deliver  to  the  clerks  iadacirf 
letters  certificatory  of  their  induction,  they  who  shall  be  unduly  eal^ 
in  this  behalf  shall  be  suspended  from  their  office  and  efttrmaee  tM  t^ 
church  until  they  shall  make  restitution.*'  (5) 


INHIBITION 


DEFiTiED—  Canon  9<S,  —  Itihihition»  nttt  to  be  ffranttd  I 

nKaU —  Canon  97.  —  Inhibit itm$  tfot  to  be  prantttl  vitiU  L.^  .^^ — . 

jutigt'^  Whfn  an  itthtbiiion  mmt  frtcrde  an  apptat —  Mvmiiiem  fm  mmmiit^f^ 
proettM — *  Kfftci    of  inhibition —  The  "gemrral  ineiim^tiom    vf  tka  Ctmt  h  *  ^!^ 
lk£  appeai —  Thr  91  th  canon  pireg  a  iliicrrtttmaty  poieer  imikK/adftmvtkt% 
tion  —  Until  the  inhibiiiun  be  rHurntd^  the  CoMtt  i 


(1)1  Vent  309.  Vide  etiaiti  Robert t  v. 
AffmtmdeMhamt  Moore  (Sir  F.),  462.  lioycf 
V.  Wilkiiwmt  ibid.  481.  Mtx  y,  ZoMrt  3 
Biilirt.  92. 

(2)  Gilwoo's  Ccxlez,  819. 


An  inhibition  is  a  writ   to  forbid  a  judge  from  further  pfoceeAf^i 
cause  depending  before  him,  being  in  the  nature  of  a  prohibiUafi, 


(3)  14  Hen.  4. 11.  (b>  Wii 
mMn*tt  Law,  155* 

(4)  Lyndwood,  Prow,  CpaA  Asp-' 

(5)  Ibid.  140,    I  Bim'i  IL  U  » 


most  com 
iofenor  upon  an  appeal  ( 1 ) 

Bat  there  are  likewise  intiibittons  on  the  vUitalions  of  archbishops  and 

bishops :  thua,  when  tlie  archbishop  vUits,  he  itihibits  the  bishop ;  and  when 

«biabop  viaitA,  be  iiihibitHthe  archdeacon,  and  this  is  to  prevent  confusion,  (2) 

By  canon  96.  "that  the  jurisdictions  of  bishops  may  be  preserved  {aa 

IS  may  be)  entire  and  free  from  prejudice*  and  that  for  the  behoof  of 

lh#  tubjects  of  ihh  land,  better  provision  be  made,  that  henceforward  they 

be  not  grieved  with  frivolous  and  wrongful  suits  and  molestations,  it  Is 

ordained  and  provided  that  no  inhibition  shall  be  granted  out  of  any  court 

belonging  to  tlie  Aichbishop  of  Canterbury,  at  the  instance  of  any  parly^ 

mdesi  it  l>e  subscribed  by  an  advocate  pracli^ing  in  the  said  court,  which 

Mid  adTocBte  shall  do  freely,  not  taking  any  fee  for  the  aame,  except  the 

party  prosecuting  the  suit  do  voluntarily  bestow  pme  gratuity  upon  him 

for  his  coun^l  and  advice  in  the  said  cause.     The  like  course  hhall  be  used 

tu  granting  forth  any  iuhibitioo,  at  the  instance  uf  any  party,  by  the  bishop 

or  bis  chancellor,  against  the  arclideaconi  or  any  other  person  exercising 

fccksiaatical  jurisdiction.     And  if  in  the  court  or  consistory  of  any  bishop 

there  be  no  advocate  at  all,  then  shall  the  subscription  of  a  proctor,  prac* 

tisicig  in  the  same  court,  be  held  sufficienL" 

And  by  cation  97.  it  is  further  ordered  and  decreed,  **  that  henceforward 
no  inhibition  be  granted  by  occasion  of  any  interlocutory  decree,  or  in  any 
auise  of  correction  wliatsoever,  except  under  the  form  aforesaid.  And 
Aoreoveri  tliat  before  the  going  out  of  any  sucli  inhibition,  the  appeal  itsvU\ 
or  i  copy  thereof  (avouched  by  oath  to  be  just  and  true),  be  exhibited  to 
tk  judge  or  his  lawful  surrogate,  whereby  he  may  be  law  fully  informed 
both  of  the  quality  of  the  crime  and  of  the  cause  of  the  grievance,  before 
the  gnuiliDg  forth  of  the  said  inhibition.  And  every  appellant,  or  his  lawful 
proetor,  shall,  before  the  obtaining  of  any  such  inhibition,  show  and  exhibit 
to  the  judge  or  his  surrogate  in  writing  a  true  copy  of  those  acts  where- 
^be  complaineth  himself  to  be  aggrieved,  and  from  which  he  appealeth, 
|i|rihstl  take  a  corporcil  oath  thai  he  hath  performed  his  diligence  and  true 
ftvour  for  the  obtaining  of  the  same,  and  could  not  obtain  it  at  the 
I  of  the  register  in  the  country,  or  his  deputy,  tendering  him  his  fee, 
I  if  any  judge  or  register  shall  either  procure  or  permit  any  inhibition 
» be  sealed,  so  as  is  said,  contrary  to  the  form  and  limitation  above  speci-. 


Canon  9G. 
Tnhibiuaiti  i 
to  be  ^rantini 
without  the 
fiuhicripiton  of 
an  advocate. 


C^non  fl7. 
Inliihitions  not 
to  be  lE^ranted 
until  the  nppcal 
l>e  eithihited  to 
the  judge. 


(l)"Th«  rule  of  the  ancient  canon    !a«r 

inlitbitions,  in  raw  of  appeals  rrom  in* 

decrees,  it  this:  —  Quod  si  oh- 

tl   ii^iutA  eau&a,  %tu  m'mt^^  l<^gi- 

it«  •cntenttamt  appelhtionem  intcr- 

extitifi»c,  ct  vx  eo  non  esse  appeilu' 

blljuftnodi  admittendnm  ;  ncqucunt 

11%  vcl  ejun  officially  prohiberc 

Decd«ittr  in  causa,  ni^i  priu%  appvUa- 

VMcpti  vclut  cmissa  ex  eaus^  proba- 

mgliotecre  inciplant  de  causa   bujua- 

aii   sit  vera.       (6    Dccret.    ].   2.    t. 

3   a  5.)     And  Archbishop   Parker's 

to  bis   court  was   as    follows:  — 

ifi  every  one  of  your  inhibitions  you 

a|ipoint  a  reasonabltf  day  certain  to  tlie 

appealing,  to  prosecute  his   appeal. 


to  remit  the  cause  again  to  the  fint  court, 
with  charges  reasonable  i  cutting  of  all 
matters  frivolous  and  frustrating  delays* 
and  Anislitng  all  causes  with  liuch  expedi- 
tion, as  in  anywise  the  laws  will  sufTcrt  any 
style  or  u&age,  in  any  of  your  couriM  used  to 
the  contrary  notwithstanding.*'  Rcgiftr. 
Park.  ti'IS.  (a).  Agreeable  to  which,  in 
point,  of  expedition.  Is  tlie  present  rule  ;  that 
no  term  probatory  be  allowed  for  proof  of  a 
libel  of  appeal,  where  it  U  appealed  Gromthe 
grie'e^ance ;  but  the  cause  to  stand  and  be 
cMiDcluded  upon  bringing  in  the  p^oce«^  (it 
being  entire)  in  such  cases  where  the  griev- 
ance can  appear  out  of  the  process.  Gib- 
son*a  Codex,  1039.  n, 

(2)  3  Burn's  £.  L*  h^  Fhillhn«re»  S14. 


When  an  inhi- 
Intioii  roust 
precede  an 
appeal. 


Monition  for 
tmumission  of 


Eflfect  of  inhi. 
bitioti. 


The  general 
ifidination  of 
the  Court  is  to 
defer  to  the 
appeal. 


f5ed,  let  him  be  suspended  from  the  executjon  of  Ui*  oilefi«  Cor  thm 
three  months ;  if  any  proctor,  or  other  person  mrhatsoefW^  by  kii^ 
mentf  shall  offend  in  any  of  the  prembes,  either  by  makiiig  or 
any  inhibition  contrary  to  the  tenor  of  the  sakl  premivei^  1h  him  h»f^ 
moved  from  the  exercise  of  his  office  for  tbe  sp&ee  of  a  ivhole  yWF$  wllksil 
hope  of  release  or  restoring/* 

If  an  appeal  be  interposed  from  a  griev*ance  inEicted,  or  a  4tifiii«e « 
interlocutory  sentence  pronounced  by  an  inferior  judget  an  iaUklltai  h 
first  to  be  requested  from  the  judge  to  whom  it  is  appenled^  Thia  taUfclte 
usually  contains  a  citation  for  the  party  who  obtains  the  BeolflDO^  ir  M 
whose  petition  the  grievance  was  imposed  (c^ed  the  party  mppdk$f%% 
answer  in  a  cause  of  appeal ;  and  by  virtue  of  this  inhibittoti,  tbe  jailgafirM 
whom  it  is  appealed,  his  register,  and  the  party  appellate,  are  U»  be  lakK 
bited»  that  they  proceed  not  further  to  the  execution  of  the  aolwioe  fr»* 
nounced  against  the  appellant  while  this  appeal  depends,  nor  do  aay  &^ 
to  his  prejudice  ;  and  this  inhibition  is  to  be  certified  to  the  judge  to  whm 
it  is  appealed,  with  a  certiticate  thereupon,  mentioning  what  day  tW  ]»9 
and  judge  were  inhibited,  and  on  what  day  the  party  appellate  wia  cMti 
answer  in  this  cause  of  appeal*     There  is  also  issued  a  mooitAoa  for  tb 
transmission  of  the  process  in  the  court  below,  which  is  a 
nient.     The  inhibition  contains  the  substance  of  what  is  i 
forth  in  the  libel  of  appeal,  which  is  called  the  pntstrtim  of  the  iffrtL 
The  Court,  it  should  be  observed,  is  not  legally  obliged  to  defer  10  M 
appeal  till  an  inhibition  is  served  ;  nor  is   there  any  distinction  whftlHf  d 
the  acts  be  done  on  the  day  on  which  the  appeal  is  asserted,  or 
subsequent  day.     And  when  the  Court  has  overruled   objeelioiia  to 
admission  of  an  allegation,  it  has  admitted  the  allegation  on  the 
court  day,  notwithstanding  an  appeal  had  in  the  interim  been  iini'lid 

In    Chichester  \\  Doncr/al  {Marquis  and  Marchwnes*  of)  (^  Sf 
NichoU  observed,  —  **  I  take  it  that  in  appeals,  at  least  from  grievanrt*  ih 
hands  of  the  Court  are  in   no  case  tied  up  till  the  serviee  of 
hibition  (3);  anr!  that   what,  or  whether  any  intennedtate  sltfii 
taken,  depends  upon  the  particular  circumstances  of  the  case,  tke 
the   court  exercisingj  in   that  respect,  a  sound  legal  disiCfetloa.    If 
said,  that  the  judge,  in  this  case,  had  tied  up  his  own  handi^  bf 
to  the  appeal^  I  answer  that  it  rested  with  this  Court,  and  not  witk  liilV 
determine,  whether  the  matter  in  fact  appealed  from  was,  or  vis  oo^ii 
nature  an  appealable  grievance  (4)  ;  and  consequently,  that  he  vai  ^ 
to  defer  to  the  appeal,  so  far  as  the  mere  assigning  of  a  trm  lo  jroK* 
can  be  construed  a  deference  to  it."  (5) 


(1)  3  Burn's  E.  L.  bv  Pliillimore,  215* 
MiddletoH  V.  Middtrtfm,2'Bagg,  141.   Supp. 

in  not 

(2)  1  AM.  2L 

(3)  Appellatfo  a  diflfnitiTtt,  statim  cum 
fijit  interposlia,  ligat  nianus  jtidieis  d  (|uo» 
ut  T!on  possit  procederc  ad  aliquem  actum 
ul tortus  in  ilia  canui.  Scd  appellatio  ob 
inter  locutorii,  non  ligat  man  us  judids  A 
quo.  ijuin  posiit  procederc  ad  ulteriora, 
donee  per  judieero  appcHntloifiis  fuerit  inhi- 
bitMm.  ilaianto,  lib.  vi*  act  2.  s.  160.  162.; 


liiD.  1.  n,  1  &  S. 

(4)  Advert*'-  ciMnA  iHjujmIm  WI^ 
nis,  an  fit  ;  ijurt,  fijirfi  "^ 
Mvola,  non  M  :  iarflci«if^^ 
latur,  ied  ad  jutijc«!m  ad  iprvi.  1 
I'rov.  CoMt.  Aqg.  U6L  T^  f 
ereuK  15  in  aexto^  e.  la 

(5)  Regularitcr.  Judva  I  ^ 
quamlibet  appcHatidnnii  mbaitM 
sam  Judex  non  adnuttit,  mw  mm 
mittitiir  sd  supcnoRia  {ivahadi 


ierv 


INHIBITION. 

In  Berhert  v.  Herbert  {I)  it  was  held,  lliat  the  97Ll»  canon  inferred  a  dis- 

herHion  in  the  judge  to  grant  or  refuse  his  inhibition;  Sir  John  NichoU  ob- 
serving, ^*  By  the  9(>th  canon  no  inhibition  can  issue  without  the  subscription 
vf  an  oclvocatc;  by  the  97lh  canon  tt  must  be  exhibited  to  the  judge- 
The  rraiton  pointed  out  for  this  is,  '  that  he  may  be  fully  informed  both  of 
tbe  quality  of  tlie  crime,  and  of  the  cause  of  the  gneTanee,  before  the 
gmnting  forth  of  the  said  inhibition/ 

**  The  96th  canon  is  to  preserve  the  jurisdiction  unimpeached.  To  prevent 
fHvoIotts  suits  the  subscription  of  an  advocate  is  necessary>  which  applies 
to  all  cases  civil  and  criminal,  to  Cip peals  from  a  definitive  sentence,  and 
from  a  grievance. 

**  Sacred  as  the  right  of  appeal^  and  comfortable  as  the  rule  is,  to  all  per- 
iona  hftvini;  to  exercbe  jurisdiction,  the  law  takes  care  it  shall  not  injure 
tiitlter  the  jurbdiction  or  the  suitor. 

"  The  07th  canon  points  out  porticnlar  regulations  for  particular  cases, 
i«  with  respect  to  au  interlocutory  decree,  or  in  causes  of  correction  ; 
iiul  moreover  it  requires  that  the  appeal  should  be  exhibited  to  the 
jttdge. 

**  The  signature  of  the  advocate  is  not  sufficient ;  it  must  be  exhibited  in 
that  the  judge  may  be  informed  of  the  quality  of  the  crime,  and  the 
re  of  the  grievance.     Surely  then  it   is  not  without  any  discretion  of 
judge :  it  is  not  a  mere  right,  however  vexatious  it  may  appear  on  the 
fubmitted  to  the  CourL     On  sound  couiiiderations  of  justice,  the  judge 
•xcfcise  his  judgment,  whether  it  is  such  a  grievance  as  would  justify 
Ibi  ID  tying  up  the  hands  of  the  Court  whence  it  is  brought ;  though  there 
hm  but  few  case$,  and  those  under  extraordinary  circumstances,  in 
the  Court  would  refuse  it.     Though  in  ordinary  practice  no  question 
a  on  granting  an  inhibition^  and  reluctant  as  I  must  feel  to  withhold 
vtili  I  am  of  opinion  that  the  judge  must  exercise  his  judgment  on  the 
It,  ftJid  decide  whether  there  is^  sufficient  ground  to  issue  his  inhibition/' 
the  inhibition  has  been  returned,  the  Court  above  has  nothing  to  act 
and  therefore,  in  a  case  where  an  inhibition  had  been  served  on  the 
and  registrar  of  the  inferior  court,  and  on  the  opposite  proctor,  but 
standing,   that  Court  was   proceeding  to  follow  up   its  decree  of 
,  for  u  on -performance  of  the  order  appealed  against,  the  Court 
declared    ita    inability    to    interfere    till   the    inhibition    was 
(2) 


iKfinUTFOK. 


Tlif  97 til  omoit 
give*  »  discre- 
tionary p-ower 
lo  ihif  judge 
ovtT  tlie  inhi-  J 
bitioti. 


I'^ntil  the  inhi« 
l»kioii  be 
TetunH>d,  tlic 
Court  above 
ha«  nothing  to 
act  upoiL 


,  «ltf  jurecanoniea     MAraiita»  Hb* 

. '!»  *.  3*8.      Vidt  qnoque  Covarr.  toio- 

l  Pnict.  Qudnt.  c  23.  n.  4.  ;  Loncellott,  '2 

fC  ]%   Ampi,  S.  n.  11.  15.      MaranU, 

tmD€Vt  limit*  this,  it  ia  true,  to  caM*s  in 

■|ip«iU  are   not  prohibltid  by  law  ;; 

I  the  number  of  appeals  which  arc  pro- 

i  by  Uwt  be  reckcmv  by  «  Ttference  to 

pftMiigc  (Maranta,  lib,  vi,  net.  2* 

.),  "  appellation e»  frivolir»"  th.it 

rt    tnattes,   et   Mae  jttsta  eauKa 

qu«    nullum    poterint    wrtiri 

Dill  i  **    «o    ibat    in    thes«    "  non 

ilea  appeliationi  deferred*    But  it 

ipfvbcniled  tliat  appeals  must  be  such. 


very  irianifextl^r  indeed,  to  v arrant  a  refusal 
to  defer  to  thttn  on  the  part  of  the  Judge  d 
qtio^  so  far  as  lb  is  ean  be  collected  fi-om  their 
Himple  admission.  As  far  assigning  the  ap- 
pellant to  pro^ieute  them  viibin  a  given 
term,  this  follows  upon  their  admi^tsiori 
naturally,  not  to  say  neces^mriW  ;  for  other- 
viae,  it  should  seem  that  thcimit  might  re- 
rnnin  suspended  ad  in/tnUMm.  To  determine 
whetlier  the  appeal  be  founded  or  not,  ei- 
cefit  in  eitreme  eaaea,  dearly  bclongn  tu  llic 
judge  ad  quern* 

(1)  3  Phil,  445, 

(2)  Hamalm  ^*  Httmertofif  1  f  lagg.  24.  «• 
Rogers'  DccWft.  Law«479. 
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INSTITUTION,  OR  COLLATION. 


k 


No  (usiiLiction 
between  inscU 
tiitlon  and 
collation. 


EfTecl  of  instU 
tiidon,  or  colla- 
tion* 


Why  inititU' 
tion  tioen^  afid 
collation  does 
not,  make  tt 


INSTITUTION,  OR  COLLATION,  (1) 


Na  ditiinttuin  between  iiuiHiittim  and  callaiion  —  ErrzcT  e^T  iKntrvnos*  •»  CmJU* 
Tiox  —  IFA^  inMlituiioM  do&My  and  coHniian  doet  moit  make  a  pirmmrtf  •-  l^wf  ^ » 
ttifution.  —  S*tpt!T*inttituimA —^  Ptik(ync\L.  Dikkctioms  worn  IirttTTCTOO*  — »€•• 
40. — Oath  nffoinst  tifnony  at  tHstitutiom  inta  iKnrJiert —  Siat.  I  EUs.  r»  I.  *t.l# 
^  22.  ^  «^:i/.  1  GtiL  ^  M,  c,  8.  J.  5.  ~  0<iM«  of  aU^iamtm  amd  §m^t^mm§  ^  O^  ^ 
eamrnieal  o^tdifnct —  Oath  of  reaidtnce  ditfmuetl  witA^StoL  IS  J£Cs.  e  li^ 
Canofi  56.  ^  Subscription  rttceivmi  oftueh  at  be  made  numiaierw —  TWdkri  ■vi'f^ 
iMrr/£«  to  the  kUff't  »vpremaep^  Book  of  Ommam  Prefer,  amd  tW  39  dHktm^f^^ 
or  SumctLimov  —  Stat,  13^14  Car,  2.   c.  4.   $,  B.  —  Dedaratiam  ^  tmfim^— 

Stat.  13  c^  l4Can  2.  c.  4.  t.  8 SUit,  I  GuL  3.  ««.  1.  c«.  t,  IL^JIML  IS  0».l 

e,  6,  i-  5.  "  Before  mhom  the  declaratinn.  to  be  MubMcnbed —  Stai.  15  |r  H  Gir.  t  ti 
tff,  10  ^  II. —  Certijicate  of  decluralion  of  conformity —  Bf  mktm  imttJlmim  w  i 
be  made —  Stai,  2  $•  3  Hct,  c.  ^a  —  Apportummmi  of  gpiriimai  dnHm^  /■rfiU* 
taken  frcm  an  improper  hand —  Phce  in  iphiek  imMiimtiom  ma^  bt  tm^rml^^m 
and  Monntfl-  of  inttituiion — Entry  of  inatitniion  in  tke  pnbOe  rrphter  of  Ht  vAw^ 
Letttra  teMtimomul  of  itutitvtioH  —  Seal — -  !^andait  to  imdmei —  Fcts  «- AifcS 
EUi,  c.  fif.  a,  G.  —  Penalty  for  being  preaenUd  to  a  btnejSee  vitk  rmn  fmt  mrmi^ 
Stat.  S  i^  6  Vict.  C.19.  —  Stamp  dutita  uf/on  eotiaiion*  and  inetiimtiame —  S^^  i  ♦  ' 
Fief.  c.  72.  —  Certijicate  of  the  value  of  the  benefice  to  be  mrritUn  mpam  lit  4 
^,  —  Pias-T-FitutT^  TO  OK  coMruiTxifXij  i^oit  AiTwa  I !f sETtTtrriow  —  Fit aifi wia  i 
tenths  vrhcH  and  where  to  be  paid —  Stat.  1  $r  2  Vict,  c  90.  ti*  2  A  S. 


There  is  no  iiifference  between  institution  and  callatlon  as  to 
itself^  Ijut  this,  that  the  bishop  doe;*  not  present  to  such  linngi 
bis  own  gift,  bat  immediately  institutes  his  clerk  in  much  ihc 
fls  he  or  his  chancellor  institutes  a  clerk  presented  by  anj  otlKf 
And  as  the  bishop  collates  to  benefices  of  his  awn  gihjure  pima,  m  ki 
to  those  which  fall  to  him  by  lapse^ 

The  clerk  by  institution  or  collation  has  the  ctire  of  took  eomaat 
him,  and  is  answerable  for  any  neglect  in  this  point.  (2) 

As  presentation  gives  to  the  clerk  a  right  ad  rentj  so  iofttitiitioii  Of' 
tion  gives  him  a  right  m  rec  and  therefore,  in  virtue  of  collation 
of  institution,  the  clerk  may  enter  into  the  glebe,  and  take  tbe  i 
but  until  induction  he  cannot  grant  or  sue  for  them. 

But  herein  collation  and  institution  differ,  that,  by  institattoo,  tJie  i 
full,  and  plenarty  by  six  months  is  pleadable  against  all  persons  bat  tlfi 
and  against  the  king  al^o,  claiming  in  right  of  a  commoo  p«f«oo;  M' 
collation  the  church  is  not  full^  nor  is  plenarty  by  collatioii  pleidiMal 
the  right  patron  may  bring  his  writ  and  remove  the  collttce  it  wf  ^ 
unless  he  be  such  patron  who  has  also  right  to  collate,  for  tgiw^ 
plenarty  by  collation  is  pleadable.     And  the  reason  why  colktSoo 
make  a  plenarty  is,  because  then  the  bishop  would  be  judge  in  i»* 
cause,  to  the  great  prejudice  of  patrons;  and  therefore  the  bUrtJ^f ' 
lion,  in  this  respect,  is  interpreted  to  be  no  more  than  m  ten^Wf  f*' 
vision  for  celebration  of  divine  service,  until  the  patron  pffiieiit  (1) 


L  collation  the  church  is  not  full^  nor  is  plenarty  by  collatioQ  pleidaUal^H 
the  right  patron  may  bring  his  writ  and  remove  the  cotltiee  it  ivf  ^^^^| 
unless  he  be  such  patron  who  has  also  right  to  collate,  for  stgatatfM^^H 
plenarty  by  collation  is  pleadable.  And  the  reason  why  ctilktSoo  ^^^^| 
make  a  plenarty  is,  because  then  the  bishop  would  be  judge  in  ^**^B| 
cause,  to  the  great  prejudice  of  patrons;  and  therefore  the  bUrtJ^f  s*^  ^ 
lion,  in  this  respect,  is  interpreted  to  be  no  more  than  m  ten^Wf  f*'  '  ' 
vision  for  celebration  of  divine  service,  until  the  patron  pffiieiit  (1) 
(1)  Hrff  tit.  IxnucTiosf— PjLiEKSTATioK  <3)    Gibno**    Coit%,  ilS     ^^* 

-^RiADiiso-iN.  CkrgymuiV  Liw.  ll«.    1 1^  *^  '* 

(2)  I  Burn*!  E.  U  by  PhiHitnore,  1€9.         Grvm'i  coit^e  Ok  3SC  j        ^ 
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n  18  properly  cognisable  in  the  Ecclesiastical  Court ;  but  after  iKwiruTioif,  oe 
le  validity  of  the  institution  must  be  tried  in  the  temporal  court,     o'-'-^"®''' 


the  induction,  a  freehold  in  the  benefice  is  acquired,  and  any  Trial  of  insti- 
to  that  must  be  tried  at  common  law.  (1)  tution. 

1  being  full  by  institution,  if  a  second  institution  be  granted  Super-institu- 
e  church,  this  is  a  super-institution;  concerning  which  two 
!  been  resolved: — 1.  That  the  super-institution,  as  such,  is 
able  in  the  Spiritual  Court.  2.  That  it  is  not  triable  there,  in 
ion  has  been  given  upon  the  first  institution.  (2)  Petty,  an 
of  a  church  in  Cornwall,  travelled  into  Achaia  and  other  parts 
and  it  not  being  known  whether  he  was  alive  or  dead,  Glanville 
ted,  instituted,  and  inducted,  and  Petty  libelled  against  him  in 
istical  Court  to  try  the  super-institution ;  and  counsel  moved  for 
m ;  for,  after  the  induction,  the  Ecclesiastical  Court  could  not 
)er-institution  ;  and  Glanville  being  then  in  his  first-fruits,  the 
was  granted.  (3) 

I  40.,  to  avoid  the  detestable  sin  of  simony,  every  archbbhop.  Canon  40. 
ither  person  having  authority  to  admit,  institute,  or  collate  to  any  ^*^n*^*1n. 
ecclesiastical  function,  dignity,  or  benefice,  is,  before  every  btitution  into 
sion,  institution,  or  collation,  to  minister  to  every  person  to  be  benefices, 
istituted,  or  collated,  the  oath  against  simony. 

]  Eliz.  d.  ss.  19.  &  22.  and  1  Qui.  &  M.  c.8.  s.  5.  every  person  Stat  l  Elis. 
r  collated  to  any  spiritual  or  ecclesiastical  benefice,  promotion,  an'^^^f^i 
ce,  or  ministry,  must  before  he  take  upon  him  to  receive,  use,   GuI  &  M. 
pply,  or  occupy  it  take  the  oaths  of  allegiance  and  supremacy.      «-8.  8-5. 
M)n  to  be  instituted  must  likewise  take  the  oath  of  canonical  Oaths  of  all©- 
which  is  as  follows:  —  «*I,  A.B.,  do  swear  that  I  will  perform  Sipremacy. 
nonical  obedience  to  the  Bishop  of  C.  and  his  successors,  in  all  Oath  of  cano- 
ul  and  honest :  so  help  me  God."  (4)  nical  obedience. 

1.43  Geo.  3.  c.84.  s.  37.,  when  a  clerk  was  instituted  to  a  vicarage,  Oath  of  resl- 
ged  to  take  an  oath  of  perpetual  residence.     But  that  oath  has  dencc  dispensed 

Abr.  Prohibition  (M),  294.  The  following  form  is  giTcn  in  the  Clcr- 

[i*s  Codex,  813.  gyman's  Assistant  by  Ellis  (58S.) :  — 

f  COM,  Litt.  140.  ;  Tide  eUara  ^o  the  Right  Rev.  Father  in  God  R.,  by 

»rto»,  2  Lev.  125.  ^^^-^^^  permission  Lord  Bishop  of  P. 

mrtetums   for    tnttiiution  :  —  -.ir       •'                              i.           j          -^^ 

bo  i.  d^irous  to  receWe  in-  .   )^«  *»•."«  ^T  "*  .h  7'Ik    B  '"     J 

M  Kod  to  the  bUhop  of  the  *f 'jfy  '?''J°'m  ^^""'7'a  ^  *^/^R  "^^ 
s  perusal—  A.  B.,  clerk.  Master  of  Arts,  vicar  of  B.,  in 

einution  duly  .t«nped  «>d      »'»  ">""»>  "i*^:""^  ^^^  ?' ^:'  *^±? 
'  *^  been  personally  known  to  us  for  the  space 

ler.  of d<«»n  «.d  ptict.  which  <>f  *^',^  r'"  '?*  ^  i""^  5"i'"*Jl"" 
Mttd  to  the  bi.hop  warding  "™  ''r'^  p.ou.ly.  «*erly  «,d  hon«tly ; 
^^jj^jj^  *^  •       nor  halh  he  at  any  time  (as  nur  as  we  know 

ooUI.  of  bU  former  good  life  '^.  '«''^''«)  »«''*  '"«•»• .""  *•"«•".  ?"' 

r..ccordingtothe39thc.no„;  "i"? ~;?1'"''k*°  r  v*^  T     li?^?!^ 

>.  out  of  .nother  dioceK.  then  "'  "»«    <^'^  "^J^^^^^^  ^"  7^ 

from  the  bi»bop  or  ordinary  of  ?!*•'?''!*•  ''T  'T'""*"  .T         ^ 

r  pl«»  from  whence  he  eom«.  I>.tedrt|e_d.y  of m  the  ye«  of  our 

ers  testimonial  for  institution  'J 

wd  by  three  beneficed  clergy.  4.  A  short  statement  of  the  title  of  the 

all  the  subscribers  be  not  bene-  patron,  in  case  of  a  change  of  patron  since 

looese  of  the  bishop  to  whom  the  the  last  incumbent  was  presented.     Hodg- 

t  addressed,  the  counter-signa*  son*s  Instructions  for  the  Clergy,  3a 

diopofthe  diocese  wherein  their  (4)  Gibsoirs  Codex,  810. 
rtspectively  situated  is  required. 

P  P 
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StAt  13  Ells. 


Cuion  S6. 
Sub»crit*tt(iii 
receiv4?d  nf 
tuch  ««  be 
made  ministers. 

The  dcrk  mu*t 

AutK^cribe  to  the 
king*ft  fupri*- 
macy. 


Book  of  Com- 
molt  P raver. 


Afnd  the 
thirty- nine 
articltrt. 


Form  of  »il>- 
scrip  tioii. 


Car.2.  c.4.«.8. 
DpcUmtioii  of 
«aiiforinitv. 


been  likewise  dispensed  with  bv  staL  57  Geo.  S.  e.  99*  •.  5i< 
Vict.  c.  106.  s.  6  L 

By  Stat.  13  Eliz.  c  12.  s.  3.,  requiring  assent  and  sohscfiptko  i 
articles  therein  specified,  and  contained  in  the  book  of  arliciet 
in  convocation  in  the  year  1562,  no  person  is  to  be  adtnittgd  toacny 
with  cure  (1),  except  he  first  have  subscribed  (2)  tucli 
presence  of  the  ordinary.  (3) 

By  canon  36*  no  person  shall,  either  bj  institution  or  colUiiol 
mitted  to  any  ecclesiastical  living,  except  he  shall  first  smliMrili* 
three  articles  followi»g  : — 

1.  "  That  the  King's  Majesty,  under  God.  is  the  only  topmot  j 
of  this  realm,  and  of  all  otlier  his  highnesses  dominions  and 
welt  as  in  all  spiritual  or  ecclesiastical  things  or  causes,  as  t«9B|a«i 
that  no  foreign  prince,  person,  prelate,  state,  or  potentate  hath  or 
have  any  jurisdiction,  power,  superiority,  pre-eminence*  or  aotiiofil 
siastical  or  spiritual,  within  his  Majesty's  said  realmsi 
countries. 

2.  '*  That  the  Book  of  Common  Prayer,  and  of  orderit»g  of 
priests,  and  deacons,  containetli  iu  it  nothing  contrary  to  tlje  wont 
and  that  it  may  Lawfully  so  be  used,  and  that  he  himself  will  tise 
in  the  said  book  prescribed  in  public  prayer^  and  admioUtimlifll 
sacranient5f  and  none  other. 

3.  **  That  he  alloweth  the  book  of  articles  of  religion  agreed 
archbishops  and  birthops  of  both  provinces,  and  the  whole  defg 
convocation  holdcn  at  London  in  the  year  of  our  Lord  God  ooel 
five  hundred  aud  sixty-two;  and  tbat  he  acknowledgeth  all  anil  d 
articles  therein  contained,  being  in  number  nine  and  thirty, 
ratification,  to  be  agreeable  to  the  word  of  God. 

"To  these  three  articles  whosoever  shall  subscribe,  he  shall,  for  til 
ing  of  all  ambiguities,  subscribe  in  this  order  and   form   of  w< 
down  both  his  christian  and  surname,   viz,    *  1,  K.  N,,  do  wiUSl 
ex  animo  subscribe  to  these  three  articles  above  mentionedt  and  to 
that  are  contained  in  them.'      And  if  any  bishop  shall  ordail^ 
license  any,  as  is  afore^uid^  except  he  first  have  subscribed  la  an 
form  as  here  we  have   appointed,  he  shall   be   suspended  frooi  g 
orders  and  licences  to  preach  for  the  space  of  twelve  months.    Bl 
of  the  universities  shall  offemi  Iberein^  we  leave  tliem  to  the  diO|0 
law,  and  his  majesty's  censure," 

By  Stat.  13  *£  1 1  Car.  2.  c.4.  s*8.  (4)  every  dean,  ouioo,  and  pre 
of  every  cathedral  or  collegiate  church ;  and  every  pAnois,  Tien* 


(1>  An^  Jienefite  irUk  ewrrt  :  —  So  that 
MricLHirts,  archdcaconrie*,  prebends  and  the 
lik£>  do  not  under  thijt  Mstute  l»y  tin  oblijra- 
tton  on  any  p«non  to  subscribe.  Gibson's 
Codei,  808. 

(2)  Firtt  htifc  ttthscriltcil : — And  the 
ordinary  U  not  bound  to  oHlt  the  ariielc^ 
to  tbti  ck'rk  to  be  by  bini  hubMrribed,  and  to 
rvcjuine  him  to  do  it ;  but  the  clerk  \%  him> 
self  to  offer  to  lub^critK:  tbcm:  and  in  tbi* 
coAe,  upon  the  clerk's  neglect  to  subscribe 
thi!  ariiclen,  tbc    cburcb   rcmaiuji  void,  oi 


never  having  bt<eo  full  of  Mai  ^ 
Qo  aonti^fice  o>r  d^f irtv^a^os  n  iM^ 
rea-sofi  tbst  h«  nrrcr  w«  brfl" 
the  udmisj^icm  and  iistiiiiiiea 
\VaUon'»  CltrrgymaA"*  Liv,  tJEf. 

(3)  In  lAepnt,mm ^i^m^mf 
fore  Stat  ]3£lts,  m,  MU  i*" 
frequently  fivro  {m  \ni%mam 
meuti  may  \m  «ull>  1^  |N«qb  ^^ 
innumerable  tnilanrii  a^M 
Gib«oiiV  Codei«KNk 

(4)  FNfeiiat.lGiiLt.«mLli 


ffore 


INSTITUTION,  OR  COLLATION, 

V  tod  evtry  other  parson  in  holy  orders,  who  may  be  incumbent,  or 

posMssioD  of  any  deanery,  caiioiir},  prebi^tidt  parsionage,  vicarage,  or 

ioy  other  ecclesiastical  dignity,  or  protuotton,  or  of  any  curate's  place  or 

Itctore  musti  at  or  before?  his  admission  to  b(^  incninb^nt,  or  have  pofse^siun 

tliereofp  subscribe  the  declaration  or  acknowledgment  following,  viz,  **  I, 

A. Br,   do  declare  that  I  uill  coitfonn   to  the    liturgy  of  the  Church  of 

Eoglaod  AS  it  is  now  by  law  established  :*'  which  declaration  or  acknow* 

it  U  to  be  subscribed  according  to  slat  13  &  14>  Car.  2.  c.  4.  s>JO. 

the   arcbbii^hopi   bishop,    or   ordinary    of  the  diocese,  or,  by  stat. 

Cat.  2,   c.  6-  ».  5,,    before  the  vicar  genera!,  chancelbr,  or  comniisiiary, 

prnin  that  every  person  failing  in  such  subscription  shall  lose  and  forfeit 

re»|iective  promotion,   and    be  utterly  disabled,   and   ipso  facto  de- 

red  thereof;  and  the  same  be  void,  as  if  such  pei'son  so    failing  were 

urmlly   dead:   and  after  such   subscription   made,  every   such   parson^ 

curate,  and    lecturer   is   to  procure    a   certificate  under  the    hand 

seal  of  the  respective  archbishop,  bishop,  or  ordinary  of  the  diocese 

tht  ▼icar*gencnilj  chancellor,  or  commissary)  who   u^   on  demand,  to 

e  and   deliver  the  same  to   be   read   by  him  publicly   in   the  church 

ifttnrmrds. 

If  the  bishop  admit  a  clerk  m  sufficictit,  he  either  institutes  him  in 
fiiioo,  or  else  gives  him  his  fiat,  and  sends  him  to  the  vicar-gt^neral^ 
cUncellor*  or  coniniissary^  to  do  it  for  him.  ( I ) 

During  the  time  that  any  diocese  or  inferior  jurisdiction  is  visitedp   and 

iaiiibited  by  the  arclibishop,  the  right  of  institution  belongs  to  him  ;  and 

any  see  is  vacant,  the  right  aUo  belongs  to   hin*,  or  to   such   other 

as  by  compositionp  prescription,  or  otherwise,  is   guardian  of  the 

lalitie*'.  (2) 

may  be  here  observed,  that  by  stat  2  &  S  Viet.  e.  30.>  in  benefices 
there  are  more  than  one  spiritual  person   instituted  lo  the  cure  of 
the  bishop  may  order  an  apportionment  of  spiritual  duties,  if  no 
be  fthowu  to  the  contrary* 
If  institution  be  taken  from  an  improper  hand,  it  may  be  made  good  by 
^PQAntiatiun  of  the  person  from  whom  it  ought  to  have  been  taken.     Thus 
^ft    iuAlitution^    which    had   been    given    by   the    Bishop    of  St.  David's 
VietMliitg  hij»  suspension,  was   confirmed   by   Archbishop  Whitgift ;  as  also 
^•oiber  institution  by  Archbishop  Abbot,  which  had   been  given  by  the 
p  pending  a  metropobtical  visitation,  (3) 
tx  u  oot  of  necessity  that  the  examination,  admission,  or  institution  be 
kde  by  the  ordinary  within  the  diocese  in  which  the  church  is;   for  the 
vtii'ia^etaon  of  the  ordinary  as  to  such  matters  is  not  local,  but  follows  the 
uf  the  ordinary  wherever  he  goes.  (4) 
*Hif*  form  and  manner  of  institution  is,  that  the  clerk  kneels  before  the 
lumry  whiUtt  he   reads  the  words   of  institution  (5)  out  of  a  written 
rument«  drawn  beforehand  for  this  purpose,  with  the  seal  episcopal  ap- 
dant,  which  the  clerk  during  the  ceremony  is  to  hold  in  his  hand. 
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Institution,  oii 

i'tlLLATtUH^ 


Slat.  1 5  Car.  2. 

Bt^fore  irhorn 
lliL'  tlcdaniliGn 
to  be  fcubscriU- 

St8l.l3&14 

Cur.  2.  c  4. 
is.  10  A^IL 

Certificate  of 
dc'daration  of 
cojilbrEUity. 


By  whom  \n* 
be  madf. 


S^st.2&3 
Vicr.  c.  30, 
Api*ortioivmciit 
of  KpSrituai 
dutieii 

IiittittitLon 
tnken  from  an 
impropiT  hand. 


PLnce  i 


rhich 


itiKtuutiuu  inuy 
be  conferred. 


Form  iind 
inutmer  of 
institutioiL 


}  I   BiirnU  E.  U  166. 
)  GiW.o*  Codct,  »04, 

I  Hutu*  E.  L.  \66*     Clh%ou\  C<>- 
114.     H  Wliitg.  180.  (b).   I  Abb,  '2AL 


(4)  Wauon'^  Clergymiin*!  L«w»  154. 
Degge  f  P.  C,  by  Ellis,  9. 

(5)  **  InUituo  te  ad  [talc]  bencficiuin  et 
liAbere  curam  animarum)  ct  accipe  curam 
tuam  et  meam.'*     Di^bytctue^A  Co,  79, 


I?rrriTCTioir,  om 

Entry  of  insii- 
tucioti  in  the 
public  register 
oftliefvrdiikir^. 


Letters  testi- 
monial  of  in&ti< 
tutien. 

Seal. 


Mundatc  to 
induct. 


Fro. 

Stat.  3 1  Elix. 
c  €,  n,  f,. 
i'enalty  for 
lief'g  pTt'scnt- 
vii  to  a  hM?nf- 
fictt  with  cure 
Ibr  reward. 


Iiii^CiltioD  being  gtveo  to  a  clerk,  a  distinct  aiid  partie^lar  i 
b  to  be  made  in  the  pabltc  register  of  the  ordinary :  that  b«  wHl 
aucb  a  cJerk  receiyed  institutioii  on  such  a  day,  and  in  such  a  jci 
the  clerk  was  presented,  then  at  whose  presentation,  aiMl  vbetltfr  li 
right,  or  in  the  right  of  another ;  and  if  collated  or  presented  ll^  ihl 
then  whether  in  the  Crown  s  own  right  or  by  lapse.  This  hai  \ 
practice,  as  far  back  as  aoy  ecclesiastical  records  remain :  mat  4 
entrieii  be  duly  made  and  carefully  preserved  h  of  great  impaffai 
to  the  clerk,  whose  letters  of  institutioti  may  be  dc$irt>yed  or  M 
the  patron,  whose  title  may  suffer  in  time  to  come  by  the  wmt  m 
evidence  upon  whose  presentatbn  it  was  that  ini^ititiittoD  was  gj) 
and  Lord  Coke  sap,  ''Present  admissions  and  institutions,  &e;' 
life  of  advowsons;  and  therefore  if  patrons  suspect  that  the  re^ 
the  bishop  will  be  negligent  in  keeping  of  them^  be  may  bare  a  4 
to  the  bishop,  to  certify  them  into  the  chancery/*  (2) 

Where  a  blank  is  left  in  the  register  of  an  institution  or  coHatM 
patron*s  name,  parol  evidence  of  common  report  is  admissible  lojiil 
was  the  patron.  (3)  i 

But  a  copy  of  the  bishop's  institution  book  b  not  evidence  of  a|j 
lion  by  the  patron  to  a  living.  {^)  ^ 

The  clerk  being  instituted,  the  institution  is  good  without  my  il 
but  the  ordinary  is  accustomed  to  make  letter^!  testimonial  thert^.^ 

it  is  not  material  what  seal  the  ardinar^'  makes  use  of  in  thit^l 
Thus  in  Corl  v,  St.  David's  (Btshnjt  of)  (7)  the  Chancellor  of  8t,j 
had  made  use  of  the  Bishop  of  London*s  seal;  and  it  was  held  tall 
cient,  because  it  is  the  act  of  the  Court  whieh  make^  the  uMlilflfl 
the  instrument  is  only  a  testimonial  of  that  act ;  and  the  seal  nsed,  il 
it  may  be,  shall  be  taken  to  be  the  seal  of  the  person  ipadtntiail 
time.  P 

When  iiistittition  is  complete,  the  ordinary  executes  and  dtXMf 
party  instittitecl  a  written  mandate  to  the  archdeacon,  or  other  j 
son,  to  induct  him*  (B) 

By  Stat  31  EUz.  c*6.  s.  6.  if  any  person,  for  any  reward  or  otl 
or  any  promise   or  otlier  assurances  thereof,   directly  or  indiftciJfi| 
than  for  usual  and  lawful  fees),  admit,  institute,  instal,  mdad  i 
place  any  person  in  or  to  any  benefice  with  cure  of  souls,  digniry,  J 
or  other  living  eccleslii^tical,  he  is  to  forfeit  the  double  raloe  of  i 
profit  thereofi  and  the  same  is  to  be  void,  as  if  such  person  wci«  nl 
dead.  4 

By  a  constitution  of  Archbishop  Langton^  no  prelate  »han  tt 
thingt  or  suffer  any  thing  to  be  extorted  by  his  oflficials  or  i 
instittition,  or  putting  into  posses-^ion,  or  for  any  writing  i 
h^me  to  be  made,  (9) 

And   by  a  constitution  of  Archbishop  8traVford  it  was  ofdabtdtl 


(1)  Gibson's  Codci»  813* 

(2)  2  Imt,  358.  (n), 

(3)  Mraik  (Bhhap  of)  v.  Bdjidd  {Lofd}, 
1  Will.  215. 

(4>  Tinard  V.  Shdtbeart^  2  ibid.  3<?6. 
CUirkt  V.  Hmth,  1  Sid.  42G.  Hmth  v.  Pryn, 
1   Vent  H. 


(5)  W<t»n^  gnu— ill  lm.\ 

(6)  IbicL  15a 

(7)  Cro,  Cat,  511, 

(8)  Wtton't  QiiuiMVlJ*>ll 
<9)  Lyniiirood,  Ptof.  Cm^  iif 
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letters  of  institution  or  collation,  no  more  shall  be  taken  than 
the  ordinaries  shall  allow  stipends  to  their  officers,  wherewith 
le  contented.  And  for  the  sealing  of  such  letters,  or  to  the 
the  bishop's  house,  or  porters,  nothing  shall  be  paid ;  and  if 
shall  take  any  thing  contrary  to  the  premises,  he  shall  restore 
bin  a  month ;  otherwise,  if  he  is  a  clerk  beneficed,  he  shall 
id  from  his  office  and  benefice ;  if  he  is  not  beneficed,  or  a  lay 
shall  be  interdicted  from  the  entrance  of  the  church,  until  he 
latisfaction  as  aforesaid.  (1) 

rally  the  ecclesiastical  fees  at  this  day  are  regulated  by  the  prac- 
itom  of  every  diocese,  according  to  a  table  confirmed  by  Arch- 
tgift,  and  as  is  directed  by  the  IS5th  canon. 
B  and  institutions  proceeding  upon  petition  are  by stat  5  &6 
liable  to  the  following  duties : 


iNflTtTUnON,  OE 

Collation. 


e  same  shall  proceed  upon  a  presentation 
re  it  shall  proceed  upon  the  petition  of  the  patron, 
limself  admitted  and  instituted  -  -  -  - 
the  latter  case  the  net  yearly  value  of  such  benefice, 
,  or  promotion  (2),  shall  amount  to  300/.,  or  upwards, 
JT  every  100/.  thereof,  over  and  above  the  first 
a  further  duty  of 


d. 
0 


7    0    0 


5    0    0- 


6  &  7  Vict.  c.  72.  s.  2.  "  where  institution  shall  proceed  upon 
of  the  patron  to  be  himself  admitted  and  instituted,  such  certi- 
be  written  upon  the  instrument  of  institution  charged  with  duty 
6  Vict  c.  79. ;  and  no  such  instrument  as  aforesaid  shall  be  used 
ble,  unless  nor  until  such  certificate  shall  be  so  written  thereon; 
strument  shall  be  stamped,  to  denote  the  proper  duty  chargeable 
hereof." 

26  Hen.  8.  c.  3.  s.  2.  every  person,  before  any  actual  or  real 
or  meddling  with  the  profits  of  his  benefice  or  spiritual  promo- 
pay  or  compound  for  the  first-fruits  for  one  year  to  the  king's 
jnable  days  and  upon  good  sureties. 

ts  are  paid  three  months  after  institution,  and  tenths  are  usually 
istmas. 

&  2  Vict.  C.20.  SS.2&3.  the  collection  of  first-fruits  and  tenths 
!d  to  the  Queen  Anne's  Bounty  Office. 


Stet5&$ 
Vict  c.  79. 
Stamp  duties 
upon  collations 
and  institu- 
tions. 


Sut.6&7 
Vict.  c.  72, 
Certificate  of 
the  Talueoftbe 
benefice  to  be 
written  upon 
the  donation* 
&c. 


First-fruits  to 
be  compounded 
for  after  inatitu- 


First-fruits  and 
tenths,  when 
and  where  to 
be  paid. 


vod,  ProT.  Const  Ang.  222. 
lue  of  such  **  benefice,  dignity, 
'  is  to  be  ascertained  by  the  cor- 
Ecclesiastical  Commissioners 


for  England,  but  two  or  more  benefioes  epis- 
copal ly  or  permanently  united  will  only  be 
deemed  one  benefice. 


p  f  3 


IfATfiHi  or 

jNT£JieffT. 


MatrimonloJ 


NATtfRE  or  InTEHEST —  Matrimonial  cauta —  lnct!$tmom9  t 

John  Sickotl  in  Fareniouth  r.  Watson  —  Perwn*  im  rrmnirndtw  MSJF  J 

to  promote  an  original  avit —  JvdgmtnJt  of  Sir  John  jVifAoff  m  Qlieliciicriw  1 

CauMea  of  benefice  '—  Wltl  eavae*  —  A  perum  who  ktu   mo  imtarai  e/mm^ht 

to  initrveti* — Judgment  of  Sir  William  Scott  in  Turner  fu  Mgyrrt-^PwJtww 

vencn  in  rtspect  of  the  cauie  —  When  the  of^jfct  of  the  iUerv^mti^m  is  ta  0t  1 

defendant. 


immfll 


the  flU 
sufieMi 


In  ccde^ia^tioal  suits  a  tljird  party  may  interpose,  if  kb  ill 
in  respect  to  his  property  or  his  person,  be  affected.  (1) 

In  Perireh  v.  Tondear  (2)  Sir  William  Scott  said,  •*  Eveiy  jm 
terested,  who  thinkB  there  is  a  legal  deiectimay  applj,  and  bait  1 
a  declaratory  sentence  I^of  nullity  of  marriage],  if  his  appUoitiai 
founded*  It  may  be  necessary  for  the  convenience  and  happiixas  o 
lies  and  of  the  public  likewise,  that  the  real  character  of  theae  i 
nections  should  be  ascertained  and  known."  (3)  Thus 
annul  a  marriage  on  the  plea  of  insanity,  instituted  on  the 
hut) band  after  his  recovery,  has  been  sustained.  (4)  Aud  in  , 
vXHxI  (5)  it  was  heldi  that  a  father,  qua  father,  had  a 
to  entitle  him  to  a  suit  in  the  civil  fomi,  for  the  purpose  of 
marriage  of  his  daughter,  when  of  age,  by  reason  of  incesL 

In  a  cause  of  divorce,  where  the  alleged  marriage  is  dented  to  h 
the  Court  may,  probably,  permit  third  parties,  who  have  esUUfli  of 
inicr  afia,  upon  the  issue  of  sucli  alleged  marriage  being  kttegitnil 
who,  consequently,  are  interested  in  the  question  of  its  validity,  to  I* 
**  to  see  proceedings'^  in  the  cause,  so  far  as  relates  to  the  mj.rriig&(4 

In  a  matrimonial  cause»  if  the  proceedings  be  taken  agaiiwt  ipl|| 
has  either  solemnised  or  contracted  marriage  with  another,  todi  p 
third  party  may,  if  he  or  she  please,  interpose  in  such  suit,  to  pf9l| 
or  her  own  rights,  in  any  part  or  stage  of  the  proceedings, 
conclusion  of  the  cause.  (7) 

It  matters  not  whether  the  party  appear  ill  aid  of,  or  in  opp 
party  cited ;  neither  does  it  make  any  difference  that  he  kM$ 
the  suitt  and  of  the  plaintiff  having  proceeded  to  proof.  (S) 

In  Dafri/mpie  v.  Dalrr/mpie  (9),  which  was  a  case  for  \ 
jugal  rights  brought  by  a  wife  against  a  husband,  who  < 
of    the  marriage,    and    had    married    a   second  wife;    Sir 
affirmed  the  first  marriage,  and  in  speaking  of  the  wife  of  the  i 
riage,  said  that  "she  was  in  substance  a  party  to  the  &iitf» aad ; 


( 1  )   Danetjal  (  ^f^lrchi0net^t  of)  v,   Donegal 
<  Marquh  of),  :3  Phil  586.     Oughtan,  tit.  5  4. 

(2)  1  Consist.  138. 

(3)  Et  vide  Hay  v.  Sherwood,  1  Curt.  173. 
193.      PuUpoft,  ttt.  Maikiagc. 

(4)  Turner  v.  Me^ers^  1  Consist.  414.      . 


^ 


(5)  I  Con.  Ids. 

(«) 

(7)  Oti^btoQ,  tit  14. 

(8)  TbidL 

(d)  S  ibkL  5l9i.  tS7, 


INTERVENER-  683 

m  so  in  point  of  form  if  she  had  chosen  to  intervene."  Afterwards,  on  Intcrtener. 
peal  to  the  Court  of  Arches,  an  allegation  was  asserted  on  this  lady*s 
tialf,  and  time  prayed,  which  was  refused  by  the  judge  of  the  Arches. 
I  appeal  to  the  delegates^  time  was  allowed,  and  the  cause  being  there 
ained,  her  allegation  was  given  in  and  opposed,  but  ultimately  rejected. 
[n  a  matrimonial  cause,  the  publication  of  evidence  and  the  conclusion  of 
!  cause  do  not  prevent  the  interposition  of  a  third  party  alleging  a  prior 
itract,  and  a  previous  marriage.  He  must,  however,  declare  on  oath 
it  he  does  not  intervene  with  any  malicious  intention,  or  for  the  purpose 
protracting  litigation,  and  that  he  believes  he  can  make  good  his  allega- 
Ds ;  and  if  he  does  this,  he  may  be  admitted  to  propound  and  prove  his 
erest»  notwithstanding  publication,  and  the  conclusion  of  the  cause.  (1) 
id  in  cases  of  consanguinity  **  there  is  reason  for  the  interference  of 
lers^  as  the  marriage  can  only  be  affected  inler  vivos  ;  for  if  the  death  of 
her  of  the  contracted  parties  takes  place,  the  marriage  cannot  be  set 
de."(2) 

In  the  case  of  incestuous  marriages,  it  has  been  the  common  course  for  Incestuoas 
»  to  be  annulled,  not  only  at  the  suit  of  either  of  the  parties,  but  at  the  ™*'f'««es. 
rtaooe  of  third  persons,  whose  interests  are  prejudiced,  or  likely  to  be 
ejvdiced,  by  such  a  connexion.     Thus  in  Faremouth  v.  Watson  (3)  Sir  Judgment  of 
lu  NicboU  observed,  **  This  suit  originated  at  Exeter,  but  was  brought  jjlchou"  in 
to  this  Court  by  appeal  on  an  incidental  question  ;  the  cause  has  been  Faremmitk  ▼. 
tnned  here,  and  now  comes  upon  the  merits  as  an  original  cause.  HaUon.  • 

**  It  is  a  proceeding  to  declare  void  the  marriage  of  Samuel  Watson  with 
iKherine  Kingwell  on  account  of  affinity,  she  being  the  sister  of  Ann,  his 
mer  wife. 

"The  suit  is  brought  as  a  civil  suit;  the  parties  bringing  it  are  the  sisters 
'  Simael  Watson,  who  have  an  interest  under  the  will  of  their  mother,  con- 
stat upon  the  death  of  their  brother  without  lawful  issue ;  these  sisters 
■  ibo  his  next  of  kin ;  the  Court  has  already^  on  the  admission  of  the 
icgitioDt  given  an  opinion  that  a  slight  interest  is  sufficient  to  enable  a 
>tf  to  bring  a  suit  of  this  description,  and  there  is  full  proof  of  a  suffi- 
■t  interest  here. 

^The  marriage  of  John  Kingwell,  the  father  of  the  two  sisters,  with  Ann 
idgefy  in  1748,  is  proved  by  the  entry  of  that  marriage,  and  by  their 
■oquent  cohabitation,  reputation,  and  acknowledgment 
The  birth  and  baptism  of  their  children,  Ann  and  Catherine,  b  also 
^liHi  by  the  entries  of  their  baptism,  and  reputation,  and  acknowledgment 
^  children  of  John  and  Ann  Kingwell ;  and  by  their  reputation  and 
k>wledgmeot  of  each  other  as  sisters. 

^Iie  marriage  of  Samuel  Watson  in  1780  with  Ann,  and  her  subsequent 
h»  are  proved  by  the  registers:  Ann  died  in  1788  ;  it  has  been  objected 
these  facts  were  not  proved  by  any  one  who  was  present  either  at  the 
^i^ge,  or  the  funeral.  This  is  not  necessary ;  their  identity  is  sufficient ; 
^  by  exhibits  is  more  stringent.  Besides,  there  is  no  attempt  to  prove 
i^ty ;  it  would  have  been  important  to  the  adverse  party  himself  and 

Ooghton,  tit.  M.  pal  (Marquis  and  MarchifmiMof)^  I  Add. 

l^er  Cur.  in.  re  S<im*tel  Turner^  1  Con-       27. 
^  l5.  «.  jMff  5H2.     Chichrster  v.  Dune-  (3)  1  Thil.  355. 
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his  children  to  have  proved  it :  his  Bilence,  therefore,  u 
fact»  and  there  b  no  suspicion  of  collusion, 

**The  subsequent  marriage  of  Samuel  Watson  vith  Cathenor,  ihm  nateraT 
his  first  wife,  is  not  proved  by  direct  evidence  of  the  Cad,  or  bj  Ike mMf 
m  any  register;  the  place  of  that  marriage  having  been  kqit  tecMi  lii 
the  cohabitation  of  these  parties,  their  acknowledgiDetil  of  wmA  0ka  m 
husband  and  wife,  their  having  had  four  children  as  their 
always  claiming  to  be  hu>»band  and  wife,  is  most  fully  proved. 

*^  Eighteen  year»  of  cohabitation^  reputation,  and  acknowledgBMStj 
concealment  of  the  place  wltere  the  marriage  waa  celebrated  :  tlie 
all  attempt  in  the  party  hinaself  to  deny  or  disprove  the  fact,  leftTtt  no 
in  my  mind  that,   for  the    purposes  of  this  auit»  the   fact  ti  w 
established. 

''  If  no  marriage  took  place,  no  injustice  wilt  be  done:  bereisifiittoi* 
tuous  connection  which  ought  to  be  stopped  ;  and  the  iae^ue  are  iUfgitnifei. 
"  The  Court,  therefore,  cannot  do  wrong  in  pronouncing  the  Daarrisgr  rdi 
and  in  signing  the  sentence  prayed/ 

It  seems  that  persons^  in  remainder  may  possibly  be  cntitM  to  j^ 
mote  an  original  suit,  to  declare  a  marriage  void  by  rea^ioii  of 
guinity*  Thus  in  Ckichesier  v.  Dotteffai  (1)  Sir  John  KicboU 
^^In  suflering  or  ordering  this  decree  to  issucj  the  judge  appealfd  hM 
appears  to  have  considered,  that  it  could  at  least  lead  lo  DO  topliBi 
to  give  parties  so  deeply  interested^  as  those  in  reouuoder,  ncHioeof  it 
proceedings,  and  to  afford  them  an  opportunity  of  intervrntof,  if  il^ 
thought  it  for  their  interest,  leaving  it  for  them  to  choose  whtOkff  ^ 
would  appear  or  not.  He  seems  to  have  conceived,  thai  10  p^no*^ 
remainder  had  been  allowed  to  bring  suits  of  nullity  to  declare  i 
void  by  reason  of  consanguinity^  as  in  the  case  of  Maynard  v.  Hi 
and  in  other  instances;  so  by  analogy,  and  upon  principle,  they  n%lt 
possibly  be  entitled  even  to  institute  such  an  original  suit  undrr  tfe 
riage  Act,  though  no  instance  had  yet  occurred,  the  more  especiillje 
Marriage  Act  itself  is  of  no  very  remote  antiquity,  and  as  soil*  of 
under  that  act  were  comparatively  un frequent  till  in  quite  niodcii 
Perhaps  he  concluded,  at  the  same  time,  that  it  was  unneceamrj ki 
dismiss  the  party,  as  the  party  might  attain  the  effect  of  thai  di 
the  simple  process  of  not  appearing.  But  upon  these,  iod 
the  Court  below  intimated  no  opinion,  and  still  lesd  does  tbis 
were  undetermined  by  the  judge  from  whom  this  appeal  15 
they  have  scarcely  been  touched  upon  even  in  argument  befort  me 

In  a  cause  of  a  benefice,  as  in  a  proceeding  by  way  of  dtfkt 
where  a  clerk  is  demanding  institution  to  a  living  of  which  a  third  ^ 
in  possession,  it  is  fit  that  such  third  party  should  be  at  Liberty  to 
lest  another  be  instituted  to  his  benefice.  (3) 

So  in  a  cause  of  a  will,  where  legacies  are  lef^  the  exceotOft^ 
invalidate  such  will  and  to  have  it  declared  null  by  a  jndJciil  sdM 
so  escape  payment  of  the  legacies,  might  collude  witb  some  of  tfc* 


(1)  1  Add.  16. 

(»)  C0mn)i8sary  of  Surry'*  Court.  Hil. 


17K9»Mich.  179a     Ti4vf 
V.  Watam,  1  PhU.  315. 
(3)  Ou^too,  ttt.  1< 


A  person  wh^l 
ha*  no  JDtrre 
can  riot  be  per- 
jnitted  Ld  inter* 


Sir  William 
Scott  if*  Tiir' 


km  of  tlic  deceased^  and  others  having  an  interest  in  an  intestapy,  to  call 
upon  him  lo  prove  the  willjo^r  testes,  and  then  designedly  fail  in  proof,  so 
ibai  a  judicial  sentence  might  be  obtained  against  tlie  %'ill.  To  avert  such 
coittequeDces,  it  is  tit  that  a  party  i^hould  be  allowed  tu  intervene,  to  protect 
lib  own  interest  in  a  testanientary  cause.  (1) 

But  a  person  who  has  no  interest  cannot  be  permitted  to  intervene  in  a 

In  a  suit  inj^tltuted  by  one  Samuel  Turner  (3)  to  annul  the  marriage  of  his 
Mm,  on  the  ground  of  his  iiicapacily  at  the  time  of  the  marriage,  from  ins^aiiity, 
it  was  objected  on  part  of  the  wife,  that  the  father  had  no  right  to  bring 
such  a  suit  (the  son  being  at  the  time  of  marriage  of  age,  and  sui  juris), 
Uless  appointed  committee  of  his  person*  The  Court  liaving  taken  time  Jud^nn-nt  of 
to  deliberate  observed^  **  That  the  suit  was  brought  by  the  father  to 
annul  the  marriage  of  a  party  of  competent  age,  without  setting  up  any 
ipecial  interest,  but  averring  the  insanity  of  the  &or  at  the  time  ;  the  fact 
Mog  pleadable,  the  only  question  i;*,  whether  the  per-^ou  before  the  Court 
tithe  proper  pers^on  to  plead  it.  It  is  not  alleged  that  the  son  is  now  in- 
;  and  though  under  the  care  of  his  father,  that  may  be  only  for  weak- 
,  at  it  is  allowed  a  commission  of  lunacy  cannot  be  obtained*  He  is 
I  to  be  presumed  sane,  and,  as  sucli,  capable  of  bringing  suits  proprio 
: — no  man  can  be  plaintiff  for  him,  he  must  complain; — ^no  man 
be  defendant  for  him,  he  must  defend  himself; — no  one  can  be  at- 
or  procurator  for  him»  hut  by  his  own  appointment. 
*Oii  what  ground,  then,  is  the  interference  of  the  father  to  be  supported  ? 
gy  to  other  ca*es  has  been  relied  on,  wiiere  a  concurms  acdmrnm  is 
In  cases  of  minority  there  is  a  concurrent  right ;  the  law  gives  the 
■  a  right  of  consent,  and  to  the  minor  a  right  of  protection  under  the 
lier*»  judgment.  Co^es  of  consanguinity  have  been  also  mentioned  ;  but 
Me  the  public  has  an  interest  —  to  abate  a  scandal  The  criminal 
It  m  open  to  ever)'  one,  the  civil  suit  to  every  one  showing  an  interest ; 
Dt,  in  that  respect,  the  father  is  by  no  means  privileged,  as  he  must  show 
i ^>ecitic  interest  as  well  as  any  oilier  person.  In  that  case  there  is  a  reason 
interference  of  others,  as  the  marriage  can  only  be  affected  inter 
r  i  for  if  the  death  of  either  of  the  contracted  parties  takes  place,  the 
cannot  be  set  aside :  here  there  will  be  no  such  consequence,  as 
I  remedy  may  be  pursued  at  any  titne,  only  with  a  little  less  convenience 
I  than  when  the  wliole  matter  is  recent.  To  this  a^i?erted  convenience 
^tlie  parties,  many  considerations  of  inconvenience  might  be  opposed. 
•  It  may,  indeed,  be  questioned,  what  degree  of  evidence  that  could  be  now 
lueed,  would  satisfy  the  Court  that  the  act  was  the  act  of  an  insane 
ioftient,  when  the  man»  w*ho,  as  I  have  before  observed,  is  not  alleged  to 
insane,  and  who  must  therefore  be  presumed  to  be  himself,  has  taken  no 

to  annul  the  act,  but  rather  adheres  to  it- 
••lii  cases  of  most  inveterate  malady,  there  are  lucid  intervals,  on  which 
acts  may  be  founded.     The  case  of  Cktrtwright  v,  Cnrtwright  (4-)  was 
\  •trong  case  of  this  kind,  in  which  the  will  was  made  in  one  of  these  lucid 


I 


ft)  Oughton,  lit.  14. 
;  i^\  BmkgrHm  ▼,  Mdlier,  I  Let  (Sir  a)i 


(S)   Turner  v,  Meym,  I  Cami^t  415.  in 
oi, 
(I)  1  Phil.  9a 
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intervals,  and  was  established.     There,  indeed,  the  sanity  of  the  moment 
was,  in  a  great  measure,  to  be  inferred  from  the  internal  character  of  the 
wisdom  of  the  act  itself.     This  act  undoubtedly  has  no  such  character  of 
wisdom,  being  the  act  of  a  man  connecting  himself,  in  marriage^  with  a 
common  prostitute,  without  any  rational  prospect  of  happiness.     But  it  will 
not  be  conclusive,  certainly,  against  the  sanity  of  the  act,  that  it  was  an  un- 
wise act     The  man,  in  the  best  exercise  of  his  reason,  might  not  be  a  wise 
man  ;  and  the  question  here  is,  as  to  the  sanity  of  the  act,  not  the  wisdom  of 
the  party;  and  I  am  of  opinion,  that  no  evidence  would  be  sufficient  to  in- 
duce the  Court  to  pronounce  against  the  sanity  of  an  act,  to  which  the  man 
himself,  not  disqualified  by  proof  of  insanity,  adheres,  and  from  which  be 
does  not  himself  pray  to  be  relieved.     On  the  whole,  therefore,  I  think  the 
father  has  not  sl  persona  standi  before  the  Court,  and  that  his  suit  must  be 
dismissed." 

Interveners  must  take  the  cause,  in  which  they  intervene,  as  they  find  it 
at  the  time  of  such  their  intervention.  Hence  they  can  only,  of  rigbt,  do 
what  they  might  have  done,  had  they  been  parties  in  the  first  instance,  or 
had  their  intervention  occurred  in  an  earlier  stage  of  the  cause: — Tbin» 
as  no  other  party  can,  so  cannot  an  intervener  of  right,  plead  after  pnblio* 
tion  has  once  passed  of  evidence  already  taken.  The  Court  howerer,  if 
prayed,  may  ex  gratia  permit  a  party  so  to  plead,  on  cause  shown.  (1) 

When  the  object  of  the  intervention  is  to  get  rid  of  the  defendant,  who  ii 
colluding  with  the  plaintiff  to  the  prejudice  of  the  intervener,  he  majstty 
the  proceedings.  But  collusion  must  be  specially  stated,  as  well  as  the 
grounds  upon  which  the  defendant  is  to  be  got  rid  of.  In  such  a  case  it  ii 
not  sufficient,  according  to  the  best  authorities,  for  the  intervener  to  fnm 
his  allegation  in  general  terms,  but  he  must  in  particular  state  that  be  i^ 
pears  with  the  intention  of  getting  rid  of  the  defendant,  and  of  detectiiig 
collusion  between  him  and  the  plaintifi*  and  defendant  (2) 


JACTITATION  OF  MARRIAGE.  (3-) 

(1)  aemeni  v.  Rhodei  3  Add.  40.  (2)  Oughton,  tit  14.        (3)   Fide  tit  lUuutt 
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LAPSE.  (1) 


Dtfimed —  Whtrt  there  u  no  right  of  itutitutiorh  there  it  no  right  of  lapse  —  When  bene- 
Jim  mud  to  be  lapsed  —  Lapse  is  a  trust  as  for  the^  patron  —  Presentation  by  lapse 
tomes  to  the  bishop  jure  pleno  —  Term  in  which  the  title  to  present  6y  lapse  tuerues,  is 
Mix  eaUndar  months  —  Cases  ik  which  the  Patron  must  havk  Notice  or  Avoii>- 
AMCK  FEOM  THE  BfsHop —  Where  the  ordinary  dies  without  giving  notice —  Stat,  1  §*2 
Vict.  e.  106.  «.  dl-  —  Spiritual  persons  illegalty  trading  may  be  suspended,  and  for  the 
third  offence  deprived —  Stat.  1^2  Vict.  c.  106.  s.  58.  —  Benefice  continuing  so  se- 
guestrated  for  one  year,  or  being  twice  so  sequestrated  within  two  years  to  become  void--- 
When  the  avoidance  is  an  avoidance  by  canon  or  common  law  —  When  the  act  arises 
between  the  ordinary  and  incumbent  —  Clerh  of  lay  patron  refused  by  the  bishop  '-^Dday 
of  examination  —  Case.s  in  which  the  Bishop  mat  prksemt  by  Lapse  without 
oiTiNO  Notice  to  the  PATmoN"Z>ea/A — Creation  —  Cession,  ^c.  —  Wrongful  present-. 
0tion  by  a  stranger,  who  continues  undisturbed  for  six  months  — -  Avoidance  occasioned  by 
caKsum^TiiB  Forfeiture  accrues  when  the  Neguoence  has  continued  Six 
MoNTBi  IK  THE  SAME  Person  —  Title  of  lopsc  ncvcr  goes  to  the  superior  ordinary. except 
a  first  goes  to  the  inferior  ^--A  right  ofcollalion  by  lapu,  unless  exercised,  cannot  bar  the 
patron  from  presenting  —  Wrongful  collation  no  bar  to  the  patron  —  Ordinary  cannot, 
after  lapse  to  the  meiropolHan,  coUate  his  own  clerh  —  If  there  be  a  suit,  lapse  incurs 
meeording  as  the  bishop  is  named  therein  or  not  —  If  the  bishop  be  a  disturber,  no  lapse 
incurs — During  vacancy  in  the  church,  the  bishop  should  appoint  the  clerh —  Where 
two  patrons  present  different  clerhs  —  When,  during  a  metropolitical  visitation,  the  arch" 
bishop  inhibits  the  bishop  from  his  jurisdiction  —  Jfhen  a  lapse  accrues  to  a  bishop  who  is 
umaUeto  avail  himself  of  it —  Preroqatite  or  the  Crown  in  cases  or  Lapse  —  The 
Crown  never  loses  its  turn  —  Where  the  patron*s  clerh  dies,  resigns,  or  is  deprived  with' 
out  fraud  before  the  Crown  presents  —  If  the  Crown  do  not  present,  the  ordinary  may 
have  the  church  served  and  sequester  the  profits. 


Lapse  (2)  is  a  devolution  of  patronage  from  the  patron  to  the  bishop,  from  DEriNia 
i  bishop  to  the  metropolitan,  from  the  metropolitan  to  the  king.  (8) 

Bat  if  there  be  no  right  of  institution,  there  can  be  no  right  of  lapse :  Where  there  b 

that  no  donative  can  lapse  to  the  ordinary  (4),  unless  it  have  been  aug-  "?  "?**^  ^^ '"" 

fnted  by  the  Queen's  Bounty  (5),  and  no  right  of  lapse  can  accrue  when  i,  no  right  o» 

i  original  presentation  is  in  the  Crown.  (6)  l«psc- 


1)  Vide  tit.  BENEFim— Bishops — De- 
lation —  I  nstitution,  or  Collation  — 
■sbntation  —  Sequestration  — Simony. 
t.17  Edw.  2.  St  L  c.  8.  Stephens*  Ecclc 
<ieRl  Sufutes,  40.  25  Edw.  5.  st  iii. 
^5. c.  7.  Ibid. 55.  5&G  Gul.  4.  c. 30.  Ibid. 
9)  Stephens*  Ecclesiastical  Sututcs,  724 
3rS7.  where  the  doctrine  of  lapse  is  fully 


3)  Gibson**  Codex,  768. 
<)  Bro.  Abr.tit.  QMure  Impedit.  1  Inst. 
t.(b>.  Britton  v.  Wade,  Cro.  Jac.  515. 
.5)  Stat.  1  Geo.  1.  st.  ii.  c.  10.  s.  6. 
«)  Stat  17  Edw.  2.  st  i.  c.  8.  2  Inst  273. 
pbens*  Ecclesiastical  Statutes,  727.  in  not. 
rhc  Uw  of  lapjie  was  probably  taken 
A  the  Petty  Customs  of  Normandy,  or 
f  be  referred  to  the  Consiietudo  Ilcgni 
glic,  by  which  title  other  parts  of  our 
swere  often  named.  (Sclden  on  Tithes, 
12.  391.  Petty  Customs  of  Normandy, 
l€  pRtr.  s.  70.)  Hence  in  the  Register, 
R  is  •  writ  of  prohibition  to  the  Bishop 


of  London,  signifying,  that  it  was  accord- 
ing to  the  law  and  custom  of  England  that 
bishops  should  not  present  by  lapse  before 
six  months  are  passed  after  the  avoidance, 
and  that  they  had  not  used  to  do  so  aliquk- 
bus  temporibus  retroactis.  (Reg.  Brer. 
42.  (b).  2  Rol.  Abr.  Presentment  {Q,\  364. 
pi.  7.)  Nevertheless,  it  has  l)cen  said.  Ante 
concilium  Lateranense  nullum  currebat  tern- 
pus  contra  pranentantes.  But  the  bishop 
was  to  provide  one  to  serve  the  cure  in  the 
mean  time,  and  the  patron  might  present 
when  he  would.  2  Inst  361.  Selden  on 
Tithes,  c.  12.  389. 

The  canon  law  made  a  distinction  between 
lay  and  ecclesiastical  patrons,  giving  four 
months  to  the  former,  and  six  to  the  latter, 
to  present  But  as  this  council  of  Lateran 
lias  made  no  such  distinction,  so  the  com- 
mon law  of  England  gives  an  equal  title  to 
present  at  any  time  within  the  six  months, 
exclusive  of  the  day  on  which  the  church 
becomes  void.     1  Inst.  135.  (b).       Catesby 


588  LAPSE. 

LxrsK.  A  benefice  is  in  lapse  or  lapsed  when  the  party  who  ought  to  present  has 

When  benefice    omitted  to  do  so  within  six  months  after  avoidance. 

said  to  be  The  right  of  lapse  is  an  act  and  office  of  trust  reposed  by  law  in  the  ordi- 

apsed.  nary,  metropolitan,  and  lastly  in  the  king,  the  end  of  which  trust  is  to  pro- 

as {orOiemil     ^*^®  ^®  church  with  a  rector,  in  default  of  the  patron,  and  yet  as  for  him  and 
troo.  to  his  behoof ;  and  therefore  as  he  cannot  transfer  his  trust  to  another,  so 

cannot  he  divert  the  thing  wherewith  he  is  trusted  to  any  other  purpose: 
in  fact,  the  party  who  presents  by  lapse  is,  as  it  were,  negotiarum  gesior,  as 
a  kind  of  attorney  made  by  law,  to  do  that  for  the  patron  which  it  is  sup- 
posed he  would  do  himself  if  there  were  not  some  let,  and  therefore  the 
collation  by  lapse  is  in  right  of  the  patron  and  for  his  term.(i) 
Presentetion  Presentation  by  lapse  comes,  however,  to  the  bishop  jure  plena  of  common 

to  the  bishOT**  '*6^*'  "^^  devolufOy  for  churches  were  jure  communi  under  the  care  of  the 
jure  pleno.  bishop. 

Term  in  vhich  The  term  in  which  the  title  to  present  by  lapse  accrues  from  the  one  to 
the  title  to  pre-  ^jjg  other,  successively,  is  six  calendar  months ;  following,  in  this  case,  the 
accrue,  is  biz  computation  of  the  church,  viz.  calendar  month,  and  not  the  usual  one  of 
calendar  the  common  law,  viz.  twenty -eight  days  to  the  month  (2),  and  this  exdosiTe 

of  the  day  of  avoidance.  (3) 

When  the  bishop  is  presumed  to  be  cognisant  of  the  causes  for  whieh 

the  cure  is  vacant,  and  omits  to  give  notice  thereof  to  the  patron,  no  lapse 

incurs. 

Casks  in  The  patron  must  have  six  months*  notice  from  the  bishop  before  the 

WHICH  THB         church  can  lapse,  and  he  is  not  bound  to  take  notice  from  any  one  bat  the 

X  ATaON  MUST 

iiATK  NoTicK      bishop  himself,  or  other  ordinary ;  such  notice  must  be  given  personally  to 

or  AvoiuANCE    the  patron,  if  he  live  in  the  same  county,  but  if  he  live  in  a  foreign  conotf. 

Bishop.  ^^^  notice  may  then  be  published  in  the  parish  church,  and  affixed  on  the 

Where  the  or-     c^^urc^  door  (4) : — and  it  may  be  here  observed,  that  if  lapse  incur  without 

dtnary  dies         notice,  and  if  the  ordinary,  who  ought  to  give  notice,  die  before  it  be  gives, 

without  giving  yjQ  lapse  can  incur  to  his  successor  without  notice  by  him ;  and  in  case  of 

the  ordinary's  death  after  lapse,  the  king,  and  not  the  executors  of  the  or 

dinary,  has  the  right  to  present,  as  it  is  rather  an  administration  than  ai 

interest  (5) 

Stat  1  &  2  *^y  Stat.  1^2  Vict  c.  106.  S.31.  (6)  if  any  spiritual  person  shall  trade  or ii 

Vict  c  106.       any  manner  deal  contrary  to  the  provisions  of  such  statute,  he  shall  for"  h» 

Spiritual  per-     third  offence  be  deprived  ab  officio  et  henejicioj  and  thereupouy  it  shall  he 

sons  illegally      lawful  for  thc  patron  or  patrons  of  any  such  cathedral  preferment,  beneto^ 

susp«ided*aiid  ^^^^turcship,  or  office,  to  make  donation  or  to  present  or  nominate  to  the 

for  the  third      same,  as  if  the  person  so  deprived  were  actually  dead;"  and  theludiop 

®^®™^  *^®"         shall  forthwith  give  notice  thereof  in  writing,  under  his  hand,  to  the  patroa 

of  the  preferment  held  by  the  deprived  person,  such  notice  to  be  given  ia 

the  manner  in  which  notice  is  required  to  be  given  to  the  patron  of  abeM* 

fice  continuing  under  sequestration  for  one  year,  and  thereby  becoming 

▼.    Peterborough    {Bi$hop    of),    Cro.    Jac.  Jac.   141.     Bracton  267.  544.     FUrtfitf 

141 .  2  Rol.  Abr.  Pre$emtmaU  (P>  S6S.  pL  & 

(1)  CoUand  Glover  r.  Coventry  (Bhhop  (-*)  '^^^V  ▼•  St,  Amph(BUhopef),09' 
of\  Mob.  1 54.  ^1»^  1 1 9-     I>egge's  P.  C.  by  EUis.  li. 

ro^  2  Inst   SfiO  *i61  ^^>   ^^  ""^  ^^'  ^-  ^^'^"^  <** 

(2)  2  Inst.  360,  361.  ^^^  jj^j,   ,5^       ,^^j,  ^^   ^^^^ 

{^)  Catesby'8  eoMt,  e  Co.  62.     2  Inf»t  361.  (6)     Stephens*    Ecclesiastiet]    Sutntes. 

1  Inst.  135.  (b).  Catetby  v.  Ptterborowgh,  Cro.       1 847. 
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Toid;  and  any  such  cathedral  preferment  or  benefice  shall  lapse  at  such   I^apse. 
period  after  the  said  notice,  as  any  benefice  continuing  under  sequestration 
for  one  whole  year  would,  under  the  provisions  of  that  act. 

By  Stat  1  h2  Vict  c.106.  s.58.  if  the  benefice  of  any  spiritual  person   Sut  l&sVlct 
coatinue  for  the  space  of  one  year  under  sequestration  issued  under  the  ^  ^^*  ■•  58. 
proTuions  of  that  act  for  disobedience  to  the  bishop's  monition  or  order  tinuUiff^o*'"' 
requiriog  such  spiritual  person  to  reside  on  his  benefice,  or  if  such  spiritual  sequestrated 
perioii  incur  two  such  sequestrations  in  the  space  of  two  years,  and  be  not  J".®  y®""^:  ®' 
relieved  with  respect  to  either  of  such  sequestrations  upon  appeal,  such  sequestrated 
benefice  thereupon  becomes  void;  and  the  patron  of  such  benefice  can   within  two 
mtke  donation,  present  or  nominate  to  the  same,  as  if  such  spiritual  person  become^Toid. 
vere  dead;  and  the  bishop,  on  such  benefice  so  becoming  void,  is  to  give 
Mtice  in  writing  under  his  hand  to  such  patron,  which  notice  must  either 
be  delivered  to  such  patron  or  left  at  his  usual  place  of  abode,  or  if  such 
pitron  or  place  of  abode  be  unknown,  or  be  out  of  England,  such  notice 
h  to  be  twice  inserted  in  the  London  Gazette,  and  also  twice  in  some 
■ewtpaper  printed  and  usually  circulated  in  London,  and  in  some  other 
■ewipiper  usually  circulated  in  the  neighbourhood  of  the  place  where  such 
benefice  is  situate;  and  for  the  purposes  of  lapse  the  avoidance  of  the 
benefice  b  to  be  reckoned  from  the  day  on  which  such  notice  has  been 
Mrered,  or  from  the  day  on  which  six  months  shall  have  expired  after  the 
Keond  publication  of  the  notice  in  the  London  Gazette ;  and  every  notice 
h  the  Gazette  and  newspaper  must  state  that  the  patron  or  the  place  of 
tbode  of  the  patron  is  unknown,  or  that  he  is  said  to  be  out  of  England,  as 
tte  case  may  be,  and  that  the  benefice  will  lapse,  at  the  furthest,  after  the 
npiration  of  one  year  from  the  second  publication  thereof;  and  upon  any 
*veh  avoidance  the  patron  can  appoint  by  donation,  or  present  or  nominate 
te  inch  benefice  so  avoided,  the  person  by  reason  of  whose  non-residence 
'tte  tame  was  so  avoided. 

If  the  avoidance  be  an  avoidance  by  canon  or  common  law,  as  by  the   When  the 
hemnbeut's  taking  a  second  living,  under  value  in  the  King's  Books  without  *^ojdJ|U**  ^  *" 
*hpeosation,  the  ordinary  must  give  notice  to  the  patron  (1),  or  no  lapse   cmnon  or  corn- 
el otherwise  incur  to  him  ;  and  in  case  of  not  reading  the  thirty-nine  ar-  '"**■*  **'^- 
tieies,  although  by  stat  13  Eliz.  c.12.  the   church  becomes  immediately 
^^oid,  without  any  sentence  declarator}^,  yet  it  is  then  provided  by  s.8.  that 
^  title  to  collate  or  present  by  lapse  shall  accrue  upon  any  deprivation 
^tofaeiOf  but  after  six  months,  and  notice  of  such  deprivation  given  by  the 
^''dioary  to  the  patron. 

If  the  avoidance  of  a  benefice  arise  in  consequence  of  an  act  between    When  the  act 
^e  ordinary  and  incumbent,  then  the  six  months  are  to  be  reckoned  from   *™«^'^e«n 
^^  time  of  notice  given  to  the  patron,  and  not  from   the  time  of  the   and  incumbent, 
^^^t^idance. 

In  cases  of  deprivation  anid  resignation,  the  ordinary  must  give  notice  to 

^^  patron,  for  resignation  is  a  matter  which  lies  in  his  privity,  and  not  in 

i  privity  of  the  patron  ;  so  on  the  sentence  of  deprivation,  the  presentment, 

Station,  and  induction  of  the  patron's  presentee  becomes  null,  and  pro- 

\  a  new  avoidance,  to  which  the  ordinary  and  metropolitan  are  privy, 

tbey  or  their  officers  give  the  sentence  of  nullity,  and  the  metropolitan^ 

(1)  IIo!tande$  rate,  4  Co.  75.    Green't  ease,  6  ibid.  89. 
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tlierefore.  in  both  eases,  sliould  give  notice  of  such  aroidaDce  to  tiie  | 
or  he  can  have  no  benefit  by  bp8e,(l) 

If  the  clerk  presented  be  the  presentee  of  a  lay  [latroti,  and  be  fttetdlf 
the  ordinary,  the  ordinary  is  in  most  eases,  as  for  simony,  adi]|tf9y«  or  iflil^ 
rature,  bound  to  give  due  notice  to  the  patron  of  his  refusaL  (2)  So  wlot 
the  clerk  of  a  lay  patron  ^vas  refused  because  he  unilertlood  Ml  tie 
Welsh  language  (3),  it  ivas  held  that  notice  was  necessarj,  tbmgb  it  voiM 
not  have  been  requisite  in  the  case  of  a  spiritual  patfoo,  becauie  the  liv 
presumes  he  must  have  known  of  his  insufficiency  before  pre^nuttOB* 

Upon  the  principle  that  no  man  can  tnke  advantage  of  hU  own  wtih^ 
if  a  clerk,  whether  of  an  ecclesiastical  or  lay  patron,  be  not  refused*  bottkr 
bishop  only  delays  the  examination,  and  the  six  months  iii  the  moLHtim 
expire,  lapse  will  not  incur,  the  ehurch  being  void  by  the  biiJ»o|)*  ovt 
fault,  and  he  thereby  becomes  a  disturbed  (4:) 

In  some  cases  the  patron  must  take  notice  of  the  avoidance  of  tlie  dinA 
at  his  perih  and  the  bishop  can  present  at  the  teriuinatiau  of  the  tii  i 
from  the  time  the  benefice  first  became  void* 

Where  the  clerk  of  an  ecclesiastical  patron  is  refused 
inasmuch  as  the  law  supposes  the  patron  an  adequate  judge  of  iheiiii 
of  the  cterk  upon  such  a  point  (5),  the  crime  being  as  much  in  thet 
sance  of  the  patron  as  of  the  bishop  (6) ;  although  notice  must  bej 
order  that  another  may  be  presented  in  due  time,  the  palmn  has  i 
to  present  only  from  the  lime  of  avoidance  ;  so  where  the  benefice  I 
void  by  death,  creation,  cession  (7)*  or  by  statute  (8),  or  by  accrpttfierif 
a  plurality  (9),  or  in  case  of  an  avoidance  by  a  certificate  into  the  J 
quer  that  the  incumbent  has  not  paid  his  tenths,  before  fttaL  3  Geo*  Lf 
S.2.,  which  makes  defaulters   foHeit  double  the  value  of  their  tti 
presentee  must  have  been  ipm  Jacio  deprived.  (10) 

If  a  stranger  present,  and  his  clerk  be  instituted  and  tnductedt  ■ 
tinue    uninterrupted   by   the    patron   until  six    months  from  the 
induction    has    expired^    the   patron    is  without  remedy  ;    for  theo^  hj 
had  not  notice  from  the  ordinary,  who  can   have  no  advantage  1 
from  lapse,  yet  the  induction  of  a  stranger  clerk  is  a  notortous  act^of  i 
the  patron  as  well  as  the  country'  might  have  taken  notice,  (il) 

In  cases  where  the  avoidance  is  occaj?ioned  by  an  union,  as  there  < 
no  union  made  witttout  the  patron's  knowledge,  and  it  must  be  < 
who  shall  present  after  that  union,  tliat  is  to  say,  one  of  them  or  be 
jointly  or  by  turn,  according  to  agreement,  and  since  the  palrcMiifpsvyi 
the  avoidance^  the  six  months  are  to  be  accounted  from  the  tiflKtf^ 
agreement  ^12; 


'pnml 


(1)  Degge's  P.  C.  by  Ellis,  12,  Btdin* 
JUM  v%  Cafiterburtf  {Archbishop  of),  Dyer, 
292,    Miichou5c  on  Advow^otis,  164. 

(2)  Ifffe  V.  Extitr  (BUhop  ofy  2  Salk. 
53 i>,  Siaiit  V,  Dmkt^  llxib,  295,  2!*6.  'I 
Kol.  Abr.  PrtMcntmcHt  (H},36'i.  pi  5. 

(3)  AUnitt^  T.  SL  A$apk  (Bukop  o/), 
Cro,  Ehfc  119, 

(4)  2  Rol,  Abr,  PrtstMmeni  (U),  SfiG. 
pL  5,  Cf. 

(5)  Ibid.  Pn»€nimeni  (Q),  364.  pi.  8* 
5  Ii4n>il.  47.  cu^«e  6Ci. 


(6)    H^w.  BMwiitr{m»^^t^ 
535.      Speci4*t  mte,  5  Ca  57. 

(7)Lf  /?oy». />v*<,  JirtiBt&irklK 
Doctor  uid  Slutletit,  ilOI. 

<8>  SfmuSI  Hen.  R«wI3.  _ 

(9)  i7«r.  V.  Qmt^hmry  {MtM^  M 
Cru.    Car.  354.     i?^>  tm,iC^^ 
21  Hen,  S.'c  13. 

(10)  Dyer.'JST  (a), 

(11 )  tChU  (  Sir  tf,y  i;  n^liiM 
of).  Hob.  3 18. .SI 9. 

(1^>  Doctor  tod  ^isAmtk  A. 
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Dciple  respecting  notice  seems  to  be,  that  where  the  avoidance  is  Lapse. 
by  an  act  between  the  ordinary  and  the  incumbent  (as  in  the 
irivation  and  resignation),  lapse  shall  incur  from  the  notice  given 
lopy  or  (if  he  die)  by  his  successor :  but  where  it  is  occasioned 
d  of  Grod,  as  in  the  case  of  death,  or  by  the  act  of  the  incumbent, 
ise  of  cession,  no  notice  need  be  given,  but  the  patron  is  bound 
»tice  of  it ;  and  so  lapse  shall  incur  from  the  time  of  death  or 

) 

tiinary  be  patron  of  the  benefice,  it  then  lapses  to  the  metropolitan   Tkk  Forfeit- 
of  six  months,  as  the  bishop  cannot  have  a  second  six  months  to   "^'  accrues 

WHKN  THE 

own  neglect  as  patron  ;  for  the  forfeiture  accrues  by  law  when-  Negugence 

egligence  has  continued  six  months  in  the  same  person  (2),  but  has  contimued 

lapse  never  goes  to  the  superior  ordinary,  except  it  first  goes  to  ^^*  ^auz"*  '^ 

r ;  and  the  king,  therefore,  can  only  have  lapse  where  the  ordi-  Person. 

t  have  had  it  before  him.  (3)    Hence,  where  notice  should  have  Title  of  lapse 

1  by  the  ordinary,  and  none  is  given  within  a  year  and  a  half,  "®^®''  *^  *® 

ipse  would  arise  to  the  king,  if  notice  had  been  given,  yet  no  lapse  ordinary,  cx- 

him,  as  no  title  of  lapse  arose  to  the  inferior  ordinary,  and  he  c«P^  i^  fi"* 

upply  their  default.  (4)    Quod  non  habet  principium  non  habet  fnferior. 

S  that  since  the  right  of  collating  by  lapse  is  by  law  settled  by   A  right  of 
le  supplied,  a  collation  by  lapse  by  the  metropolitan  or  bishop  <»ll«tion  by 
time  the  law  gives  them  to  collate  in,  can  be  no  collation  by  exercised, 
other  than  a  wrongful  collation,  which  does  not  bar  the  patron  cannot  bar  the 
nting ;  and  to  say  there  was  a  right  of  collation  by  lapse,  can  be  p^^^^tin^?^ 
to  prejudice  the  patron,  for  in  the  case  of  the  metropolitan  and 
I  advantage  be  taken  of  it,  the  patron  is  not  barred  from  present- 
9  right  continues,  and  the  metropolitan  or  bishop  cannot  be  said  to 
ntage  of  lapse  when  they  have  no  right  in  them  to  do  so,  and, 
tly,  the  patron  in  such  case  is  not  barred  of  his  presentation.  (6) 
*  a  bishop  do  not  collate  his  clerk  immediately  to  the  living,  and 
a  presents  before  the  church  is  filled  by  institution,  though  afler 
I  are  lapsed,  yet  his  presentation  is  good,  and  the  bishop  is  bound 
s  the  patron's  clerk  (7);  for  as  the  law  only  gives  the  bishop  this 
pse  to  punish  the  patron*s  negligence,  there  is  no  reason  that 
lop  himself  be  guilty  of  equal  or  greater  negligence,  the  patron 
!  deprived  of  his  turn.  (8)     But  if  the  ordinary  collate  by  lapse, 
rards,  before  induction,  the  patron  present,  the  ordinary  is  not 
receive  the  patron's  clerk.  (9) 

hop  collate  his  clerk  either  before  he  gives  notice  of  an  avoidance,  WrongAil 
ice  is  to  be  given,  or  at  any  time  within  the  six  months  limited  to  <^^*l^^»on  "o ^' 
I  to  fill  his  church,  the  patron  may  after  that  time  present  his 
>r  though  such  wrongful  collation  makes  such  a  plenarty  as  bars  the 

on*s    Codex,   769.      1   StiUing.  case,  ibid.  50.    Watson's  Gergyman*s  Law, 

»,  851.  12.  116.     Mirehouse  on  Advowsons,  170, 

ick.  Cora.  277.  171.  Sed  tnde  2  Rol.  Abr.  P,€$enim€mt  (Ql 

«r#   ease,  6  Co.    52.     OtH   and  350.  pi.  12. 

ocentty  {Buhapof),  Hob.  154.  (7)  2  Inst.  273.     2  Rol.   Abr.  Prttent- 

{by.  «eii<(A),  368,pl.  5. 

taster  r.  Lowe,  Cro.  Jac.  93.  (8)  2  Black.  Com.  277. 

It  345.  (9)  Mirehouse  on  Ad?oirsons,  171.;  aed 

h'$  cote,  6   Co.    29.       BoturTt,  vide  Dyer,  277. 
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the  clerk. 

Where  two 
pations  present 
different  clerks. 


lapse  to  the  metropolitan,  yet  it  is  no  bar  to  the  true  patron.  And  if  the 
bishop  admits  the  patron's  clerk,  the  other  is  out  ipso  fado  (1),  or  if  the 
bishop  will  not  admit  him,  the  patron  may  tlien,  as  well  as  at  any  other  time 
before,  have  his  remedy  against  the  bishop.  If  the  ordinary,  therefore, 
collates  within  the  patron's  six  months^  and  the  six  months  elapse  without 
any  presentation  being  made  by  the  patron^  the  ordinary  should  preteDt 
again,  to  take  the  fair  benefit  of  his  lapse,  for  the  first  collation  being  by 
wrong  cannot  become  rightful  by  time  (2),  and  it  shall  be  taken  to  be 
only  provisionally  made  for  celebration  of  divine  service  until  the  patm 
presents.  (3) 

If  the  bishop  suffer  the  presentation  to  lapse  to  the  metropolitan,  the  pt- 
tron  also  has  the  same  advantage,  if  he  presents  before  the  archbishop  bn 
filled  up  the  benefice.  But  the  ordinary  cannot,  after  lapse  to  the  metropo* 
litan,  collate  his  own  clerk  to  the  prejudice  of  the  archbishop  (4) ;  if  he  do, 
the  metropolitan  may  recover  his  right  in  a  quare  impedit  (5),  for  he  has  bo 
permanent  right  and  interest  in  the  advowson,  as  the  patron  has,  but  merdj 
a  temporary  one,  which  having  neglected  to  make  use  of  during  the  tiae^ 
he  cannot  afterwards  retrieve  it. 

If  there  be  a  suit  relative  to  the  presentation  of  a  church,  lapse  incnnae* 
cording  as  the  bishop  be  named  therein  or  not  (6)  If  the  bishop  be  nanei 
and  there  be  no  fraud  on  the  part  of  the  patron,  no  lapse  can  accrue  util 
the  right  is  determined  (7);  or  if  he  will  not  examine  the  clerk,  or  refM 
him  without  just  cause,  and  the  church  become  litigious,  as  the  ebsidi 
is  void  iu  consequence  of  the  ordinary's  act,  lapse  will  not  incur:  bat  if 
the  bishop  do  his  duty,  refuse  for  good  cause,  and  be  not  even  named  iotk 
suit,  or  if  no  presentation  be  made,  and  a  suit  be  brought  against  the  patrol 
and  ordinary,  the  lapse  will  incur  and  the  collation  is  good.  (8) 

If  a  bishop  be  a  disturber,  no  lapse  incurs :  thus,  as  previously  observal 
if  the  examination  of  a  clerk  be  delayed  by  the  bishop,  and  the  six  moothi 
elapse  in  consequence  of  such  delay,  though  no  writ  be  brought,  as  tk 
church  remains  void  in  consequence  of  the  conduct  of  the  bishop,  nolapR 
incurs:  the  bishop  is  a  disturber;  and  when  a  bishop  is  a  disturber,  the 
church  never  lapses,  though  it, remains  void  for  the  space  of  six  mootbi.(9) 

If  the  right  of  presentation  be  litigious,  or  contested,  and  anactioDbe 
brought  against  the  bishop  to  try  the  title,  no  lapse  will  incur  uitil  ths 
question  of  right  be  decided  (10),  unless  he  be  named  in  the  writ  of  fav* 
impedit.  (11) 

But,  during  the  vacancy  of  the  church,  it  is  the  duty  of  the  biikp 
to  appoint  a  proper  person  to  discharge  the  duties,  who  is  to  be  pail 
out  of  the  profits,  to  be  taken  by  sequestration.  (12) 

When  a  church  becomes  litigious,  or,  in  other  words,  where  two  patron 
present  different  clerks  to  a  void  church  within  the  six  months,  the  bii^> 


( I )  Gawdy  v.  Canterbury  (  Ardtbishop  of). 
Hob.  301. 

(i)  Degge's  P.C.by  Ellis,  10.  2  Rol. 
Abr.  Presentment  (A),  368.  pi.  5. 

(3)  1  Inst.  344.  (b). 

(4)  2  Iloi.  Abr.  Presentment  (A),  368. 
pi.  6. 

(5)  Ibid.  Presentment  (Q),  350,  p\.  12. 

(6)  Brickhead  v.  York  {Archbishop  of). 
Hob.  200. 


(7)  Lancaster   ▼.  JLoip*,  Oa  Jifc  * 
Bull.  N.  P.  124. 

(8)  Gibson's  Codex,  769. 

(9)  Palmer  y.  Smith,  8  RflL  Alfti^ 
sentment  (U),  366.  pL  S,  6. 

(10)  1  Inst  344.     SBbdcCooL^ 

(11)  Watson*s   aer^jinui*s  Lsv,  114 
114. 

(1 2)  Lancaster  v.  Lasee,  Cro.  Jab  9S. 
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sod  admitting  the  one  as  well  as  the  other,  and  suffer  lapse  to  incur  Latsk. 
ny  enquiry,  if  the  patron  or  clerk  do  not  interpose.  (I) 

ng  a  metropolitical  visitation,  the  archbishop  inhibit  the  bishop  When,  during 

jurisdiction,  and  a  lapse  of  some  church  in  the  diocese  inhibited  ^^^^q^' 

lie  lapse  will  not  devolve  to  the  archbishop,  but  belongs  to  the  the  archbishop 

ho  may  present  his  clerk  to  the  archbishop  as  his  ordinary,  for  "?^^*»*«^*»e 

'•  (*/  jurisdiction. 

e  of  lapse  accrue  to  the  bishop,  and  he  die,  or  be  translated  or  When  a  lapse 

before  he  avail  himself  of  it,  the  right  of  presentation  does  not  !J?*l^®*  ^  *  . 

e  king,  but  belongs  to  the  metropolitan  as  guardian  of  the  spiritu-  unable  to  ava\l 

n  Colt  and  Glover  v.  Coventry  and  Lichfield  {Bishop  of)  (3),  himself  of  it 

to  be  doubtful  whether  the  devolution  be  to  the  metropolitan  or 

Dg  in  case  of  benefices  belonging  to  the  see,  but  it  seems  the 

on  in  such  a  case  belongs  to  the  Crown.  (4) 

ng  8  benefice  never  lapses,  not  even  where  he  is  patron  and  neg-   PaKaooATiTi 

"esent ;  he  never  loses  his  turn  to  the  ordinary  :  and  as  the  statute  ®'  ™*  Caowir 

.    .  1        .   ,     . .      .  .  ,..'**  cASBs  or 

ativa  regis  is  general,  and  the  king  is  not  expressly  named  therein,   Lapss. 

t  bar  the  king.  (5) 

ig  has  not  only  the  right  of  presenting  to  churches  which  lapse  to  The  Crown 

g  his  own  reign,  but  also  such  as  may  have  lapsed  to  any  of  his  ^"^^^  ><>•«  >*» 

orsy  who  have  taken  no  advantage  therefrom.  (6) 

rdinary  be  remiss  in  providing  an  incumbent,  and  the  metropolitan 

inner  do  not  present  within  the  six  months,  then  the  king  may 

[ien  he  pleases;  for,  as  he  is  patron  paramount  of  all  the  benefices 

realm,  and  as  the  land  is  held  of  him,  the  presentment  accrues  to 

pse,  in  default  of  the  other  three,  as  supreme  patron.  (7) 

&pse  devolves  to  the  king,  even  if  the    patron  present,  or  the 

rdinary  collate,  and  the  clerk  be  instituted  and  inducted,  this 

make  a  plenarty  against  the  king,  but  he  may,  notwithstanding, 

id  oust  the  clerk  of  the  patron  and  ordinary;  for  when  lapse 

ike  king,  it  cannot  be  taken  away  by  the  patron  or  the  ordinary ; 

fore,  when  the  ordinary  collates  without  good  title,  it  makes  no 

gainst  the  king.  (8) 

hstanding  the  king  may  remove  the  bishop's,  the  patron's,  or  a  Wherethe 

clerk  that  comes  in  upon  his  lapse,  yet  if  such  clerk  die  incumbent  dfel^rwiffiis 

reh,  or  the  benefice  be  avoided  by  deprivation  or  resignation  before  or  is  dcprired 

present,  he  then  loses  his  lapse,  and  cannot  remove  the  patron's  7|i**°"^.  ^""^ 

esentee ;  for  the  king  is  to  have  but  one  turn,  and  that  the  next  Crown  pre- 

the  rule  nullum  tempus  occurrit  regt,  does  not  apply  where  the  "^"^ 

lited  to  a  time  certain.  (9) 

on*s    Clergjrraan's     Law,    113.  (7)     Grtndon   v.     Lincoln   (Bi$hop  of)t 

.    Fark  {ArchbtMhop  of),  Hob.  Plowd.    498.      2    Inst    1273.      Dramhairs 

Works,  74. 

on's    Clergyman's    Law,     115.  (8)   The  Queen  ▼.   Lincoln  (Bithop  of), 

PrtMemtment  (Z),  367.  pi.  1.  Cro.  EHz.  119.      Cumber  v.  Chichester  (Bi- 

154.  thop  of\  Cra  Jac.  216.      2  Rol.  Abr.  Plrv- 

RenneB,  ▼.  Lincoln  (Bithop  of),  sentment  (B),  368.  pi.  5.      Godolphin*s  Re- 

>3.  pcrtorium,  244.    Bootony.  Rochester  (Bishop 

t.  273.      Doctor  and   Student,  of),  Hutton,   24.     Beverley  ▼.    QuUfrburg 

N.  B.  81,  82.  (Archbishop  of),  Owen,  3.    Bishop  of  Lin- 

I.  Abr.   Prerogative  le  Roy  (Y),  coln*s  case,  ibid.  5. 

Rer  ▼.  Canterbury  (Archbishop  (9)  Beverley  t.  Comewall,  Cro.  Elis.  44. 

r.  355.  Cumber  v.  Chichester  (Bishop  of),  Cro.  Jae. 
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But  if  the  Crown  do  not  present,  **  then  may  the  ordinaiy  set  in  a  depatj 
to  serve  the  cure,  as  he  may  do  when  negligence  is  in  other  patrons  thit 


If  the  Croim 

do  not  present,  may  present,  and  do  not."  (1) 

the  ordinary 

may  hate  the 

church  aerred, 

andaequester 

theprofita. 


LEASES. 


GxiriEALLT  —  The  Ekablikg  Statutx  or  SS  Hiv.  8.  c.  28. — Tm  Duabumo  oaR^ 
sraAiNixo  Statutk  or  I  £uz.  c.  19.  —Stat. IS  Eliz.  c.  10.  — Stat.  IS  Bus.  cSa 
—Stat.  18  Elii.  c.  6.— Stat.  6&  7  Gll.  4.  c.20.— Stat.  5&  6  Vict,  c  «7.  ai.]— 14. 
for  better  enabling  inewtUtenU  of  ecck»itutieal  benejien  to  demim  ike  hmde 
to  their  benejieee  on  farming  leaaee  —  Incumbents  of  beneJUea  eaepowerodf  wiA 
of  bishop  and  patron,  to  lease  lands  belonging  to  their  benefices  for  fourteen 
certain  restrictions  —  Coeenants  which  must  be  inserted  in  the  Ibbw-— &rMf  fir  tsth 
nants  respecting  cuHivattom,  improremeniSt^,  —  Leases  mag  be  granUdfar  imuit§fpm 

—  Parsonage  house  and  offices  and  ten  acres  of  glebe,  situate  moot  conttuienUgfir  stes' 
paiion,  not  to  be  leased  —  Before  any  lease  is  granted,  a  surveyor  to  he  e^^poishd,  wb 
is  to  mahe  maps,  certificate,  ralmations,  and  reports  respecting  amek  tatmisi  Imi— 
Lessors*  receipt  for  counterpart  or  attested  copy  of  lease,  to  be  evidenen  of  its  exea^i 
and  execvtion  by  the  bishop  and  patron  is  to  be  evidence  that  the  lamds  are  prsprtsk 
leased,  ^.  —  Surrender  of  leases  —  In  eases  of  peculiars  bekmging  to  hukips,  arf 
bishops  to  exercise  uithin  tlkeir  peculiars  the  power  given  by  stat.  5  |r  6  FidL  c87.— f 
paeitated  persons —  Incnmbent*s  part  of  all  instruments,  maps,  ^  to  be  depositsimii 
bifhop*s  registry,  except  as  to  peculiars  belonging  to  bishops —  Depooited  diummu^  ts  k 
produced  to  the  incumbent  or  patron,  on  application,  and  office-capiet  given,  whkkmi^ 
be  admitted  as  evidence  of  such  instruments  in  all  courts  —  Chargeg  which  the  nf^m 
is   entitletl  to  make—  Stat.  5  8i6  Vict.  c.  106.  ss.  1—4.  6.  8-14.  17,  1&90-A 

—  Enabling  eeclesiasiical  corporations,  aggregate  and  sole,  tograaU  teams  for  mhsgtK^ 
of  years  —  Report  of  the  Estates  Committee  respecting  leasekold  property  ve^  ■  A 
Ecclesiast'cal  Commissioners,  and  ctjnfrmed  Inf  the  Board,  at  a  meeting  Utf^p^li 
1845—  Liy  of  leases  under  stat,  5^6  Vict,  c.108.  up  to  June  la  1847^ito0' 
of  rent  to  be  reserved —  Buildings  and  repairs —  Covenants  to  be  comtaiusi  in  faw— 
Power  to  reserve  increased  rent  —  Land  may  be  appropriated  for  streets,  ytris,  li-" 
EccUsiantical ptrsons  can  lease  running  water,  water  leaves,  and  tray  leaves,  Srcfirtt^ 
years  —  Alining  leases  may  be  granted^-  Houses  of  residence,  teith  gardens,  ^  atf  feh 
leased  —  Improved  value  of  episcopal  estates  to  be  paid  to  the  EceUssastieal  CSpanMMiM 

—  Improved  value  of  chapter  property,  above  a  certain  amount,  to  be  paid  to  At  El^ 
siastical  Commissioners —  Improved  value  of  benefices,  abort  a  eertuim  ammmi,9§k^ 
to  the  Ecclesiastical  Commissioners — Ihirtion  ofimprooed  value,  ustder  anaoy  laH^a^ 
paid  to  the  Ecclesiastical  Commissioners — Not  necessary  to  surrender  umde^4mseskf^ 
the  grant  of  another  lease  —  Surveyor  to  make  maps,  valuation,  |t.  vAm  a  aor  tovi 
intendetl —  Consents  requisite  to  the  validity  of  leases  ;  and  how  such  eOMOiiiaPiali 
testified —  How  consent  of  patron  to  be  testified  where  patronage  in  the  Crosm,  m 
the  patronage  is  attachetl  to  the  duchy  of  Cornwall —  Ifhen  patron  ortsrd  sf\ 
is  an  incapacitated  person  —  Persons  entitled  to  present  on  vacancy,  to  he  emd 
the  patrons —  Corpttralions  aggregate  to  act  by  their  common  seal-^  6tA  S^€^ 
c.  I  OH.  to  extend  to  lands  held  in  trust  for  corporations —  Counterparts  eflsims  ^ 
other  in»trumeuts  to  be  deposited,  and  to  be  open  to  inspection,  and  offkevsfks  *  ^ 
evidence  —  Lease  to  be  void,  if  any  fine  or  premium  paid. 


GivBaALLT.  At  common  law,  though  an  ordinary  tenant  for  life  could  makeooafi^  j 

ation  which  would  bind,  longer  than  while  he  himself  lived,  an  incapicity*} 
which  he  is  still  subject,  yet  some  tenants  for  life,  where  the  fee  sinplevai| 


216  Rex  ▼.  Armagh  (Archbishop  of),  2 
8tr.  84l>.  Rex  v.  JHnchester  (Bishop  of), 
Cro.  Jac.  53.  Reg,  ▼.  Norwich  (  Bishop  of), 
4  Leon.  217.  Starkey  ▼.  Pool,  1  BuUtr. 
28.       Rex  V.    Canterbury  (Archbishop  of). 


Hetlev,  124.  SUt.  9  Geo.  &  ie&  S.  <•* 
Sed  Tide  Gibson  ▼.  Chrk,  1  J  &  W.  li 
where  it  was  douhted  whether  slat  SG* 
aess.  2.  c.  16.  applied  to  advowiona 
(1)  Doctor  and  Student,  21% 
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I  abeyance,  might,  with  the  concurrence  of  such  as  have  the  guardianship  Leasks. 
f  the  fee,  malce  leases  of  equal  duration  with  those  granted  by  tenants 
I  fee  simple,  such  as  parsons  and  vicars,  with  consent  of  the  patron  and 
rdtnary.  (1) 

So  also  bishops  and  deans,  and  such  other  sole  ecclesiastical  corporations 
I  are  seised  of  the  fee  simple  of  lands  in  their  corporate  right,  might,  with 
le  concurrence  and  confirmation  of  such  persons  as  the  law  requires,  have 
lade  leases  for  years  or  for  life,  estates  in  tail  or  in  fee,  without  any  limi- 
ition  or  control ;  and  corporations  aggregate  might  have  made  what  estates 
lej  jrieased  without  the  confirmation  of  any  other  person,  whatsoever. 
ot  now  this  power,  where  it  was  unreasonable  and  might  be  made  an 
I  use  of,  has  been  restrained  by  statute,  and  where  the  restraints  by  the 
Mnmon  law  seemed  too  hard,  they  have  been  in  some  measure  removed. 

The  Enabling  Statute,  32  Hen.  8.  c.  28.  (2),  empowers  three  manner  of  Thx  Enabliko 
nou  to  make  leases  to  endure  for  three  lives  or  one  and  twenty  years,  S^^"!'  ^''o^* 
Ueh  could  not  do  so  before.  As,  first,  tenant  in  tail  may  by  such  leases 
M  his  issue  in  tail,  but  not  those  in  remainder  or  reversion ;  secondly, 
^hasband  seised  in  right  of  his  wife  in  fee  simple  or  fee  tail,  provided 
m  vife  joins  in  such  lease,  may  bind  her  and  her  heirs  thereby.  And 
■liyy  all  persons  seised  of  an  estate  of  fee  simple  in  right  of  their 
hndbes,  which  extends  not  to  parsons  or  vicars,  may,  without  the  con  cur- 
nee  of  any  other  person,  bind  their  successors.  But  then  there  must  be 
■■J  requisites  observed  which  the  statute  specifies,  otherwise  such  leases 
m  Bot  binding ;  thus,  such  leases  must  be  for  three  lives  or  twenty-one 
I^M;  most  be  of  lands  commonly  letten  for  twenty  years  past ;  must  reserve 
ki  Kot  that  for  that  period  has  been  usually  reserved  thereon,  and  must 
M  be  made  without  impeachment  of  waste. 

^  The  Disabling  or  Restraining  Statute  of  1  Eliz.  c.  19.  s.  5.  (3),  made  entirely   ThbDisablinq 
iptthe  benefit  of  the  successor,  enacts  that  all  grants  by  archbishops  and  ®*  Rimt»ain« 
JIAo|M^  which  include  those  confirmed  by  the  dean  and  chapter,  other  than  i  Eui.  c.  19. 
Vtbe  term  of  twenty-one  years  or  tliree  lives  from  the  making  thereof, 
■Host  reserving  the  accustomed  (4)  yearly  rent,  shall  be  void. 
^imt  by  a  saving  expressly  made,  this  statute  did  not  extend  to  grants 
■ift  by  any  bishop  to  the  Crown ;  by  which  means  Queen  Elizabeth  pro- 
■M  ecclesiastical  property  to  be  made  over  to  her  by  the  prelates,  either  for 
'  Own  use,  or  with  intent  to  be  granted  out  again  to  her  favourites,  whom 
^  ttos  gratified  without  any  expense  to  herself.     To  prevent  which  for  the 
^•^  Stat.  1  Jac.  I.  c.  3.  extends  the  prohibition  to  grants  and  leases  made 
'^Q  king,  as  well  as  to  any  of  his  subjects. 

^y  Stat  13  Eliz.  c.  10.  (5)  explained  and  enforced  by  stat  14  Eliz.  cc  II.   Sttat,  is  Ems. 
'^^yStat.  18  Eliz.  c.IL,  and  stat  43  Eliz.  c.29.,  the  restrictions  laid  on  ^'^^ 
^V^ps  to  parsons,  vicars,  and  other  inferior  corporations,  both  sole  and 
B*^gate,  are  extended. 

^)  1  iMt.  44.  (a).  4  Bac.  Abr.  titLeasei  (S)  For  the  decisions  upon  sUt  1  Elii. 

^  974.    Firum  ▼.  Blnmberpt  3  Bing.  N.  C.       c.  19.  vide  Stephens*  Ecclesiastical  Sututes, 
*        S  Black.  Com.  by  Stephen,  138.  379—384.  in  not. 

O  Fttk  Stephens'  Ecclesiastical  Statutes,  (4)  Mtfrnce  v.  Antrobug^  Hard.  326.   Gib- 

7.  i«  noi.,  where  the  principal  deci-       son*s  Codex,  736. 
ittmt  39  Hen.  8.  c.  28.  hate  been  (5)  Vide    Stephens*    Ecclesiastical    Sta- 

tutes, 424 — 428.  in  not. 
QQ  2 
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Stat.  18 

c.  6, 


Eli  2. 


£lii. 


Sut  6\ 
4.  c.  *20. 


7GuU 


From  such  statutes,  subject  to  the  relaxations  introdiiced  ' 

Gul.  4.  c-  20.  and  sUt.  5  8ic  6  Vict,  cc  27-  Sc  108.  all  csoll       

and  other  eccle&ia^itical  or  eleemosynary  corporation^  are  re«tll] 
making  any  grants  or  leases  of  their  possessions,  unless  under  tike 
regulations: — 1.  They  must  not  exceed  tweuty^one  yesfs  or  ll 
from  the  makings  but  may  be  for  a  shorter  time.  2*  Tliej  M 
lands  commf>nly  letten  for  twenty  years  past.  3.  Tlie  aeeOflOOH 
more  must  be  yearly  reserved  tliereon.  (1)  4.  Houses  in  oorpiK 
market  towns  may  be  let  for  forty  years,  provided  ihcy  be  no 
hou.<es  of  the  lessors,  nor  have  above  ten  acres  of  ground  1 
them,  and  provided  the  lessee  be  bound  to  keep  them  in  repafart' 
may  also  be  aliened  in  fee  simple  for  lands  of  equal  value  tQJ 
5>  Where  there  is  an  old  lease  in  being,  no  new  lease  s^mU] 
made,  unless  when  the  old  one  will  expire,  or  sltall  be  su 
otherwise  ended  within  three  years.  (2)  6.  No  lease*  by  tbe  cqvl 
statutes,  shall  be  made  without  impeachment  of  waste-  (S) 

Concerning  these  restrictive  statutes,  there  are  two  obaenralSt 
made ;  first,  that  they  do  not  by  any  construction  enable  any  p 
make  such  leases  as  they  were  by  common  law  dbabled  to  nftb 
fore,  a  parson  or  vicar,  though  he  is  restrained  from  maJtiog  fofi| 
than  for  twenty-one  years  or  three  lives,  even  with  the  eonaeciiofd 
and  ordinary,  yet  is  not  enabled  to  make  any  lease  at  niU  sc 
successor,  without  obtaining  suclt  consent.  (4)  Secondly*  thaif 
contrary  to  these  acts  are  declared  void,  yet  they  arc 
lessor  during  his  life,  if  he  be  a  sole  corporation,  and  are  i 
an  aggregate  corporation,  so  long  as  the  head  of  it  lives,  who  ii|l 
to  be  the  most  concerned  in  interest,  for  the  act  was  tntemM 
benefit  of  the  successor  only,  and  no  man  can  make  advanUge  of 
wrong.  (5) 

Under  stat  B  Eliz.  c.  20.  (6)  it  has  been  held,  that  an  inilfiuaai 
as  a  lease,  but  amounting  in  substance  and  design  to  a  ebaigi^i 
and  void  ;  and  that  not  only  a  direct  ctiarge^  but  an  agreement  to  I 
living,  falls  under  the  same  consideration.  (7) 

Another  restriction  with  regard  to  college  leases  exiita  by  slil«  | 
c.  6.  (8),  which  directs  that  one-third  of  the  old  rent  then  piM' 
for  the  future  be  reserved  in  wheat  or  malt,  reserving  a  quarlfCM 
for  each  6«.  Bcf.,  or  a  quarter  of  malt  for  every  5#»;  or  that  t^i 
should  pay  for  the  same  according  to  the  price  that  wheal  aadj 
be  sold  for  in  tlio  market  next  adjoining  to  the  respeetire 
market  day  before  the  rent  liecame  due. 

By  Stat  6  &  7  GuL  4.  e.20.  (9)  (explained  and  ameodrd  I 


i»eciiofd 
•ham 


that  tiHi 


(1)  Doe  d.  Douglas  v.  Loc*,  2  A.  fit  E. 
705. 

(2)  But  according  lo  the  coRstruction  of 
these  statutes  an  archhishop  or  b'isbop  tnuy 
make  a  new  It^ase  before  the  eipiration  of 
the  firsts  without  any  such  limitation,  pro- 
vided the  new  lease  be  confirmed  by  the 
dean  AKid  ch<t|itcn  4  Bac.  Abr.  tit,  Leaaea 
{E),G74.      I   InsL  45. 

(3)  3  BlacL  Com,  by  Stephen,  Hh  Vidt 
stAt.  39  Bt  40  Geo.  3.  c.  4 1, 


(4)  I  Inst.  44.  (my 

(5)  Ibid.  45.    S  BiaA^C 

141. 

(6)  nawi 

4V2.  in  fuit 

(7)  .^AdvT.  i^iltaft»<  IDE  it 
(»>  ndbSCfiilicnr] 

436. 

(9)  Ibid.  166I9L 
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:.  64.)  relative  to  ih§  renewal  of  church  leases,  no  archbishop  or  Lsases. 
Ksclesiastical  corporation  sole  or  aggregate,  or  other  spiritual  person, 

master  or  guardian  of  any  hospital,  shall  grant  any  new  lease  of 
ids  or  hereditaments  by  way  of  renewal  of  a  lease  previously  granted 
Dr  more  lives,  until  one  or  more  of  the  persons  for  whose  lives  it  was 
shall  die ;  and  then   only  for  the  surviving  life  or  lives,  and  such 

or  lives  as  shall  serve  to  make  up  the  number  of  lives,  not  ex- 
three,  for  which  the  first  lease  was  granted ;  that  where  such  previous 
s  for  forty,  thirty,  or  twenty-one  years,  the  renewed  lease  shall  not 
ed  until  fourteen,  ten,  or  seven  years  of  the  first  term  shall  have 
respectively ;  and  that  where  it  was  for  any  term  of  years  whatever, 
ral  thereof  shall  be  granted  for  any  life  or  lives ;  provided,  however, 
m  it  shall  be  certified  by  such  parties,  as  in  the  act  mentioned,  that 
ears  last  before  the  act,  it  had  been  the  usual  practice  (such  practice 
in  the  case  of  a  corporation  sole,  commenced  prior  to  the  time  of 
>n  for  the  time  being  representing  the  corporation)  to  renew  such 
r  forty,  thirty,  or  twenty-one  years,  at  shorter  periods  than  fourteen, 
even  years  respectively,  a  renewed  lease  may  be  granted  conform- 
such  usual  practice ;  and  that  nothing  in  the  act  shall  prevent 
'  a  renewed  lease  by  way  of  exchange  of  any  life  or  lives  in  being, 
h  a  lease  shall  have  been  granted  in  case  such  exchange  shall  be 
1  by  such  authority  as  in  the  act  specified  ;  nor  prevent  a  lease  fVom 
anted  with  a  view  to  confirm  any  title  or  otherwise  for  the  life  or 
the  same  person  or  persons,  or  the  survivors  or  survivor  of  them,  or 
ame  term  of  years,  as  the  lease  last  granted.  (1) 

( law  respecting  concurrent  Icines,  held  to  be  made  void  either  by  the  first  or 

'  to  the  enactment  of  stat.  6  &  7  last  of  the  above-mentioned  statutes.     Not 

20.  receives  illustration  from  Vivian  by  the  first,  because  it  is  a  lease  for  twenty- 

y  (S  Ding.  N.  C.  322.),  in  which  one  years  only  from  the  date,  and  complies 

tice  Tindal  said,  **  As  the  ques-  with  all  the  other  requisites  of  that  restrain- 

I  has  been  sent  for  our  consider-  ing  act.     It  is,  indeed,  a  lease  in  reversion  ; 

hk  honour  the  Vice- Chancellor,  but  there  is  nothing  in  that  act  to  make 

ong  considered  as  vtxata  questio  in  leases  in  reversion  void.     And  although  the 

;  may  be  more  satisfactory  that  we  act  lastly  above  named,  stat.  18  Eliz.  ell. 

plain  the  grounds  upon  which  our  s.  2.,   after  pointing  out   the  mischief    of 

.  in  answer  to  that   question,  is  granting  leases,  authorised   by  the  former 

statutes,  in  reversion,  declares  the  same  to 

!ue  states  a  lease  by  a  vicar  for  be  void ;  yet,  in  its  terms  it  only  compre- 

c  years  from  its  date,  made  at  the  hends  those  leases  in  reversion  which  are 

t  a  former  lease,  for  forty  years,  of  made  when  the  former  lease  for  years  is  in 

premises,  was  still  in  being,  but  being,  *  not  to  be  expired  or  ended  within 

A  three  years  of  its  expiration.  three  years  next  after  the  making  of  any 

ci-matter  of  the  lease  consists  of  such  new  lease.*     But  as  the  lease  in  ques- 

nsuages  in  the  city  of  London,  of  tion  is  made  when  the  former   lease,   for 

I  capital  messuage,  or  dwelling-  forty  years,  was  within  two  years  of  its  ex- 

id  for  the  habitation  of  the  vicar,  piration  by  eflflux  of  time,  it  is  not  a  lease  in 

part,  and  the  ground  demised  is  of  reversion  made  void  by  the  operative  words 

t  than  ten  acres;  so  that  the  sub-  of  that  statute. 

T  of  the  demise  clearly  falls  within  **  So  fiur,  therefore,  as  relates  to  the  first  or 

Le  14  Elis.  c.  II.  s.  17.,  and  the  last  of  the  sUtutes  above  referred  to,  this 

s  whether  such  lease  is  void  under  lease  does  not  become  void  by  either;  that 

t  restraining  acts  of  Elisabeth.  is,  neither  of  those  statutes  seems  to  us  to 

i  are  three  statutes,  and  three  only,  apply  to  the  case. 

will  be  necessary  to  consider  as  **  It  only  remains,  therefore,  to  consider 

a  the  present  question,  viz.  stat.  13  whether    in   the    statute    14   Elis.  c.   11. 

X.stat.  14  Eliz.  c.  11.  ss.  17.  &  19.,  there    is    any    enactment    which    avoids 

8  Elir.  c.  1 1 .  s.  2.  this  lease ;  and,  indeed,  the  argument  on 

the  lease  in  question  cannot  be  the  part  of  the  defendant  has  been  put  en- 
Q  Q  3 


598 


LEASES. 


Liases. 


Stat.  5&6 
Vict.  c.  27. 8.1. 
For  better 
ena]>liiig  in- 
cumbents of 
ecclcsUstical 
benefices  to 
demise  the 
lands  belong- 


By  Stat  5  &  6  Vict,  c  27.  s.  1.  (1)  any  incumbent  of  any  bi 
by  deed  under  his  hand  and  seal,  with  the  consent  of  the  patn 
benefice,  of  the  bishop  of  the  diocese,  and,  if  the  lands  be  of  copyl 
tomary  tenure,  with  licence  of  the  lord  of  the  manor  lease  any  ] 
glebe  or  other  lands  of  or  belonging  to  such  benefice^  either  wi 
out  any  farm-houses,  cottages,  barns,  or  other  agricultural  buildingi 
niences,  parcel  of  or  belonging  to  such  benefice,  to  any  person  w 
for  any  term  of  years  not  exceeding  fourteen  years,  to  take  effect 


tirely  on  that  statute ;  it  being  contended 
that  the  cases  of  leases  of  houses  in 
cities  of  the  description  therein  contained, 
are  taken  entirely  out  of  the  first  restraining 
statute,  and  are  made  subject  to  a  new  law 
created  by  the  statute  of  the  14  Elis. ;  and 
that  as  the  19th  section  enacts  *that  no  lease 
shall  be  permitted  to  be  made  by  force  of 
this  act  in  reversion/  so  the  present  lease, 
being  a  lease  in  reversion  of  houses  de- 
scribed in  the  act,  is  void  by  the  necessary 
construction  of  the  statute. 

**  The  first  observation  that  arises  on  the 
Stat  14  Eiiz.  is,  that  it  does  not  contain 
within  it,  from  beginning  to  end,  any  terms 
importing  the  avoidance  of  any  lease  what- 
ever ;  on  the  contrary,  it  is  a  statute  which 
excepts  from  the  operation  of  the  former 
avoiding  statute,  leases  of  property  therein 
described.  It  enacts  in  section  17.  *that 
the  branch  of  the  former  statute,  nor  any 
thing  therein  contained,  shall  extend  to  any 
houses.  Sec.  (therein  described),  but  that  the 
same  may  be  demised,  as  by  the  laws  of  this 
realm  and  the  statutes  of  the  colleges,  &c 
they  lawfully  might  have  been,  before  the 
making  of  the  said  statute,  or  lawfully  might 
if  the  said  statute  were  not.*  No  words 
can  be  more  large  and  explicit  to  exempt 
such  leases  firom  the  whole  of  the  effect  of 
the  restraining  statute,  13  Eliz. ;  and  al- 
though the  19th  section  goes  on  to  enact 
'that  no  lease  shall  be  permitted  to  be 
made  by  force  of  this  act  in  reversion,*  there 
are  no  words  added  to  declare  leases,  made 
contrary  to  such  permission,  void.  And 
taking  this  statute  alone,  and  by  itself,  it 
would  be  a  mu9h  stronger  construction  than 
we  feel  ourselves  warranted  to  put  upon  it, 
to  hold  that  such  words  can  defeat  and 
avoid  an  estate,  when  they  may  be  fully 
satisfied  by  allowing  them  to  give  a  right  of 
action  to  the  successor.  But,  in  truth,  this 
statute  is  not  to  l>e  construed  alone,  but 
with  reference  to  the  statute  13  Elis.,  and 
the  succeeding  statute  18  Eliz.  c.  11.  For 
not  only  are  all  the  acts  made  in  pari  mate- 
ridy  but  the  14  Kliz.  c.  11.  is  expressly  en- 
titled '  an  Act  for  the  continuation,  explana- 
tion, perfecting  and  enlarging  of  (amongst 
others)  the  former  statute;'  and  the  18 
Eliz.  c.  II.  is  entitled  *an  Act  for  the  ex- 
planation of  the  statutes  against  defeating 
of  dilapidations,  Sec*  The  three  statutes, 
therefore,  are  to  be  read  together,  as  form- 
ing one  law  on  the  same  subject-matter; 
and  it  m.ny,  therefore,  be   well   held  that 


where  leases  of  bouses,  &e.,  w 
empted  out  of  the  13  Elis. 
statute,  the  14th,  do  Dot  obaer 
sions  of  the  latter  statute,  the 
the  general  enactments  of  tin 
and  are  made  void  tberd>y ;  io 
a  lease,  not  warranted  by  the 
mains  restrained  by  the  IS 
noakes  leases  against  that  act  vc 
lease  in  question,  considered 
reversion,  is  not,  as  is  above  si 
the  13  Elis.,  and  is  expresilj  i 
the  18th. 

**  No  decided  case  has  been 
fore  us,  by  the  authority  of  wl 
sent  lease  is  to  be  declared  vt 
case  of  Bayley  r.  MmrtH  ( 1  Yd 
lease  was  clearly  void  under  tl 
Elis.,  being  a  lease  to  begin  at 
and  not  from  the  time  of  granti 
and  in  tlwt  case  Chief  Justiee 
to  have  thought  the  lease  won 
good, '  if  it  had  been  to  comma 
there  being  less  tlian  three  yeai 
the  former  lease.*  In  Hmut 
(Cro.  Eliz.  564.),  the  lease  d 
forty  years  by  the  Dean  and  C 
Paul's,  was  held  not  warrante 
Eliz.,  there  being  at  the  time 
the  lease  ten  years  unexpired  o 
lease.  The  case  of  the  Dean 
of  Westminster  (  Carter,  9.),  dec 
lease  in  reversion  of  a  boose  i 
Westminster  for  forty  years  b 
and  Chapter  of  Westminster,  wi 
being,  at  the  time  of  grantin 
seventeen  years  unexpiied  of 
lease ;  and  in  this  latter  case  ti 
of  Chief  Justice  Bridgman  i 
show,  that  a  lease  made  under 
stances  of  the  present  would  h 
See  the  judgment  more  at  hug 
man*s  Rep.  122.  And  the  a 
V.  Taylor  (Hob.  269.)  does  M 
authority,  that  a  lease  for  twtn 
in  reversion,  there  being  only  t 
come  of  the  existing  leasr^  woa 
it  is  an  authority  for  no  moie 
covenant  to  make  a  lease  is  oofl 
the  statute  18  Elis.,  being  msdc 
a  house  in  London. 

*'  Upon  the  whole,  therefim 
this  lease  is  not  void,  and  seed  oi 
accordingly  to  the  Yice-CbaaccT 

(1)  Ktefe  Stephens*  Ecdesii 
tutes,  2160. 


anil  not  in  reversion  or  by  way  of  future  interest,  so  that  there  be 

on    every    such    lease^    payable    to  the  incumbent  quarterly    in 

jear  during  the  continuance  of  the  term  thereby  granted^  the  most 

improTed  yearly  rent   tfiat  ean  be  reasonably  gotten  for  the  same,  without 

taking  any  fine,  fbregift,  premium,  or  any  thing  in  the  nature  thereof,  for 

pSDiittg   such    lease ;     that    no    such   le^s^ee    be    made    dispuniiihable    for 

by  any  clause  or  words  to  be  cont^tined  in  such  lease;  so  that  the 

thereby  covenants  with   the  incumbent  granting  the   lease  and  his 

•occessorsp   for  due   payment  of  the  rent  thereby  to   be  reaervt^d,  and   oi' 

all  taxe««  charges,  rates,  assciisments    and   impositions  whatsoever,   which 

il  be  payal>le  in  respect  of  the  premises  thereby  leased ;  that  he  will 

sign  or  underlet  any  of  the  hereditaments*  comprised  in  such  lease  for 

1  or  any  part  of  tlie   term  thereby  granted,  without  the  consent  of  the 

biibop  of  the  diocese,  and  the  patron  and  incumbent  of  the  benefice,  to  be 

tritifird  by  their  respectively  being  parties   to>   and  sealing  and  delivering 

Am  deed  or  instrument  by  which  any  such  assignment  or  under-lease  may 

kaafli^ted;    that  he  will  in  all  respects  cultivate  and  manage  the  lands 

Itefvbf  leased  according  to  the  most  improved  system  of  husbandry  in  that 

fiaft  of  the  country  where  such  lands  and  hereditaments  are   locally  situ- 

so    far  as   such    system   may    not    be    inconsistent  with  any    ex- 

stipulation  to  be  contained  in  such  lease ;  that  he  will  keep,  and  at 

iJie  end  of  the  terra  leave,  all  the  lands  comprised  in  such  lease,  together 

With  the  gates,  drains,  and  fences  of  every  description,  and  other  fixtures 

things  thereupon,  or  belonging  thereto*  in  good  and  substantial  repair 

condition;  that  he  will,  at  all    times   during  the  continuance  of  the 

n«  keep  the  buildings  comprised  in  such  lease,  or  to  be  erected  during 

%he  tf^mi  upon  the  lands  thereby  demised,  or  on  any  part  thereof,  insured 

■(^lifiiit  damage  by  fire,  in  the  joint  names  of  the  lessee  and  of  the  ineum- 

fcvBt  ©f  ibe  benefice  for  the  time  being,  in  three- fourths  at  the   least  of 

t^i    ^idot?  ibereof;  and  that  he  will  layout  the  money  to  be   received  by 

^^ii^t  of  any  such  insurance,  and  ail  such   other  sums  of  money  as  shall 

atcgasary  in  substantially  rebuilding,  repairing  and  reinstating,   under 

dirr'ction  of  a  surveyor   to    be    for   that  purpose   appointed    by  the 

ambt'rit  of  such  benefice  for  the  time  being  and  such  lessee,  by  some 

ting    under    their    respective     hands    such    messuages    or    buildings 

shall    bo   destroyed    ur    damaged  by    fire;     that    there   shall    be   in- 

^Wlt4   in    every  such   lease,    a   reservation  for    the    use   of  such    incum- 

Dt  and   his    sueccisors,   of  all  timber  trees,  and  trees  likely  to  become 

^^^r^  and  of  all  saplings  and  underwoods,  and  of  all  mines  and  mine- 

Uicrc  shall  also  be  inserted  a  power  of  re-entr}%in  case  the  rent  thereby 

Me  ^e»t•rv€^d  shall  be  unpaid  for  the  space  of  twenty -one  days  next  after 

^  same  shall  become  due,  or  in  case  the  lessee  shall  be  convicted  of  felony# 

•hall  become  a  bankrupt,  or  shall  take  the  benefit  of  any  act  of  parlia* 

*  for  the  relief  of  insolvent  debtors,  or  shall  compound  his  debts,  or 

J  over  hi"  estate  and  effects  for  payment  thereof,  or  in  case  any  exe- 

I  bhall  issue  against  him  or  his  efiects,  or  in  case  such  lessee  shall  not 

to  time  duly  observe  and  perform  all  the  covenants  and  agree- 

^HQ  hti»  part  in  such  lease  to  be  contained ;  and  that  the  lessee  in  each 

»hall  execute  the  same  or  a  counterpart  thereof. 

^ny  stipulation,  covenant,  condition,  or  agreement  ia  any  such  leftse»  on 

u  Q  4 
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if  If*  to  their 

fanning  leasee. 
Iiicuiiit>cnu  af 
Wneficc^  cm- 
powdered*  witll 
cuns^'nt  of 
buihop  afiil 
pairuo,  to  Jesse 
ianda  bt^loug. 
iiig  to  ill  fir       ^ 
biiiclicea  for 
fourteen  yt.*arft, 
undt^r  certain 
restrictioiii. 

Coven&^nti 
which  mum  be 
imurtcd  in 
tbv  itsxk^t 


covenants, 
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Leases. 

rexpectinfi;  cul- 
tiTation,  im- 
provemenUy 
ftc. 


In  certain 
cmses,  leases 
may  be  granted 
for  twenty 
years. 


Stat.  5 &6  Vict. 
c.  27.  as.  2,.%  4, 
S8c6. 
Parsonage 
house  and 
offices,  and  ten 
acres  of  glebe, 
situate  most 
conveniently 
for  occupation, 
not  to  be 
leased. 

Before  any 
lease  is  grant- 
ed, a  surveyor 
to  be  appoint- 
ed  to  make 
maps,  &c. 

What  will  be 
evidence  of 
title. 


the  part  of  the  lessee,  for  the  adoption  and  use  of  any  particular  mode  or 
system  of  cultivation,  or  for  the  drainage,  or  subdividing,  or  embanking,  or 
warping,  of  all  or  any  of  the  lands  comprised  in  such  lease,  or  for  the  erec- 
tion of  any  new  or  additional  farm-houses,  barns,  ^c,  which  mtay  be  requi- 
site, or  for  repairing  or  making  any  substantial  improvements  on  the  pre- 
mises, or  for  the  payment  of  any  additional  rent  or  rents,  or  penalty  or 
breach  of  any  of  the  covenants  or  agreements  contained  in  any  such  lease, 
shall  not  be  deemed  or  construed  to  be  a  fine  or  consideration  for  granting 
such  lease  within  the  meaning  of  the  act :  nor  is  any  thing  in  the  act  to  be 
taken    to   preclude  the  lessor  from  covenanting  that  the  lessee  shall  be 
entitled  to  have  or  take  from  off  the  demised  premises  brick^earth,  stooe, 
lime,  or  other  materials,  for  the  erection  or  repair  of  any  buildings  or  for 
the  construction  or  repair  of  drains,  or  for  any  other  necessary  improve- 
ments, and  sufficient  rough  timber,  to  be  assigned  by  the  incumbent  for  the 
time  being,  or  his  agent  duly  authorised,  for  any  of  such  purposes  aforeiaid, 
and  for  the  making  or  repair  of  gates  and  fences :  and  the  custom  of  tlie 
country  as  to  outgoing  tenants  shall  apply  to  each  lease  to  be  granted  ooder 
the  act,  except  so  far  as  the  lease  shall  contain  any  express  stipulation  to 
the  contrar}'. 

The  term  to  be  granted  by  any  such  lease  may  be  twenty  instead  of  to^ 
teen  years,  where  the  lessee  shall  covenant  in  his  lease  to  adopt  and  on 
any  mode  or  system  of  cultivation  more  expensive  than  the  usual  coorM^or 
to  drain  or  subdivide,  or  embank  and  warp,  at  his  expense,  any  part  of  tie 
premises,  or  to  erect  at  his  own  expense  on  the  premises,  any  bnildiiig%  or 
to  repair,  in  a  more  extensive  manner  than  is  usually  required  of  Jesseci  of 
farms,  any  buildings  on  the  premises,  or  in  any  other  manner  to  improve  tk 
premises  at  his  expense. 

But  by  Stat.  5&  6  Vict.  c.27.  s.2.  the  parsonage  house,  garden  and  pre- 
mises, and  ten  acres  of  glebe  land  which  may  be  situated  conveniently  for 
occupation,  cannot  be  leased,  unless  the  glebe  be  more  than  five  mifesfroB 
the  parsonage. 

By  Stat.  5&  6  Vict.  c.27.  s.3.  before  any  such  lease  is  granted,! 
surveyor  is  to  be  appointed  by  the  bishop  of  the  diocese,  the  patron,  and  in* 
cuuibent  of  the  benefice,  who  is  to  make  maps,  certificates,  valuations,  ssd 
reports  respecting  such  proposed  lease ;  but  if  there  be  any  existing  wtf 
of  the  lands,  it  may  be  used  by  him,  if  such  plan  or  map  be  made  undertf 
actual  survey  of  the  parish. 

By  Stat  5  &  6  Vict.  c.27.  s.  4.  the  lessor's  receipt  for  counterpart  or 
attested  copy  of  lease  is  to  be  evidence  of  its  execution,  and  the  execotios 
of  such  lease  by  the  bishop  and  patron  is  to  be  conclusive  evidence  thtf 
the  lands  are  proper  to  be  leased,  that  the  rent  is  the  best  that  cm  bt 
gotten,  and  that  all  the  covenants  are  proper. 

By  Stat.  5  Sa  6  Vict.  c.  27.  s.  5.  no  surrender  of  any  lease  granted  wdtf 
that  act  can  be  surrendered,  except  it  be  by  deed,  to  which  bishop,  pib*^ 
and  incumbent  are  all  parties ;  and  such  surrender  will  have  operatioa  frpa 
the  time  only  when  such  deed  shall  have  been  duly  executed  bj  ^A 
parties. 

By  Stat.  5  &  6  Vict.  c.27.  s.6.  in  case  of  peculiars  belonging  to  bisfcop% 
bishops  can  exercise,  within  their  peculiars,  the  several  powers  wbich  tbff 
are  called  upon  by  the  act  to  exercise. 
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By  ttat  5&e  Vict,  c.^T.  sn.  7,  8,  9,  10,  11,  15  &  !  3.  provisions  are  made, 
when  patron  or  lord  of  manor  h  under  incapacity  or  beyond  the  seas — when 
the  patronage  of  any  benefice  is  in  the  crown  —  wheii  the  patronage  i^ 
attached  to  the  duchy  of  Cornwall  —  that  corporate  bodies  may  act  by  the 
oomiuon  &eal  —  that  the  person  who  for  the  time  being  would  be  entitled 
to  present  shall  be  considered  the  patron  —  where  any  person  shall  sustain 
aiore  than  one  of  the  characters  of  bishop,  patroUj  and  incumbent — 
Mid  thai  the  powers  of  the  act  shall  extend  to  lands  held  in  trust  for 
corporations. 

By  Stat,  5  &  S  Vict,   c,  27.  s,  ll-.  the  part  of  every  lease   which  shall 

belong  to  the  incumbent^  or  in  case  there  shall  not  be  more  than  one 

p4Lrt  of  any  lease  an  attested   copy    thereof^  and   every  surrender  to  be 

msde  under  that  act,  together  with  the  writing  by  which  a  surveyor  shall 

have  been  appointed,  and  the  map  or  plan,  or  copy  of  or  extract  front  a 

ouip  or  plan,  (as  the  case  may  be,)  certificate*  valuation,  and  report  directed 

to  be  made  before  the  granting  of  such  lease,  shall^  within  six  calendar 

tnonths  next  after  the  date  of  such  lease,  be  deposited  in  the  office  of  one 

of  the  registrars  of   the  diocese   wherein  su**h   benefice  shall  be  locally 

situated,  to  be  perpetually  kept  and  preserved  therein,  except  where  the 

benefice  ^hall  be  under  the  peculiar  jurisdiction  of  any  archbishop  or  bishop, 

io  which  case  the  several  documents  before  mentioned  shall  be  deposited  in 

lb0  oHice  of  the  registrar  of  the*  peculiar  jurisdiction  to  which  such  benefice 

^^fasn  be  subject ;  and  such  registrars  respectively,  or  their  deputies,  shall, 

^Hlpon  any  such  deposit  being  so  made»  sign  and  give  to  the  incumbent  a 

*  CKTtificaie  of  such  deposit ;  and  such  lease  or  attested  copy  and  other  docu- 

fli«nta  so  to  be  deposited,  shall  be  produced  at  all  proper  and  usual  hours, 

at  such  registry,  to  the  incumbent  of  the  benefice  for  the  time  being,  or  to 

tht  patron  of  such  benefice  for  the  time  being,  or  to  any  person,  on  their  or 

tilher  of  their  behalf,  applying  to  inspect  the  same;  and  an  office  copy 

thereof,  respectively  certified  under  the  hand  of  the  registrar  or  his  deputy, 

(tnd  which  office  copy,  so  certified,  tlie  registrar  or  his  deputy  shall  in  all 

eiten,  upon  application  in  that  behalf,  give  to  the  incumbent  for  the  time 

being  of  such  benefice,)  shall  in  any  action  against  the  lessee,  and  in  all 

other  cases,  be  admitted  and  allowed   in   all  courts   whatsoever  as  legal 

•vtdence  of  the  contents  of  such  lease,  or  of  any  such  other  document,  and 

the  due  execution  of  the  counterpart  of  such  lease  by  the  lessee,  if  there 

L   be  any  counterpart,  and  of  the  due  execution  of  the  lease,  and  of 

rj  other  document,  by  the  parties  who,  on  the  face  of  such  office  copy, 

I  appear  to  have  executed  the  same  :  and  ever)*  such  registrar  shall  be 

ititJed  to  the  sum  of  five  shillings  for  so  depositing  such  documents  and 

certifying  the  deposit  thereof*  and  the  sum  of  one  shilling  fur  each 

h  and  inspection,  and  the  sum  of  sixpence,  over  and  besides  the  stamp 

(if  any),   for  each   folio   of  seventy-two   words   of  each   copy   go 

,5  &  6  Vict,  c*108.  (I)  (which,  by    a.8»,  does  not   interfere   with 

existing    powers    of  leasing    by   way    of    renewal  or  otherwise*  but 

luires  that  renewals  of  building  or  repairing  leases  which  have  been 

ated  under  that  act,  should  reserve  rack  rents)  s.  1,  enables  all  eccle- 

41)  I'tde  Stephens'  Eccltaidstical  Statutes,  2187. 


Stal.  S$tG 

Vict  c  27.   w. 
7»  8.  9,10,11, 
1 2  &  1 3, 
InoapaciUted 
persons. 


Vict.  c.  S7. 
i.  H. 

Incumbcrit'i 
part  of  all  in- 
iitrumcnts 
maps  Bic.  to  be 
deposited  in  the 
bi&hop*s  regis- 
try, except  as 
to  peciiUars 
l>cloiiglng  to 
bi«hopB, 


Dcpof»ited 
documents  to 
be  produced  to 
incumljent 
or  patron  on 
application, 
«nd  office 
copies  given, 
which  are  to  b« 
admitted  as 
evidence  of 
such  instru- 
ments in  all 
courts. 

Chjurgcs  which 
the  registrar  is 
entitled  to 
Diake« 


Stat.  5  ft  6 

Vict.  c.  108, 
si. 

Enabling  eor^ 
porations  to 
grant  leaaea 
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Leases. 


Amount  of 
rent 


siastical  corporatioDs,  aggregate  or  sole,  except  coUeges  or  corporatioiit  of 
vicars  choral,  priest  vicars,  senior  vicars,  custos  and  vicars,  or  mioor  caDons, 
or  ecclesiastical  hospitals  or  their  masters,  by  deed  duly  executed,  to  leaie 
their  lands  or  houses  for  any  term  not  exceeding  ninety-nine  years,  to  take 
effect  in  possession  and  not  in  reversion,  to  any  person  willing  to  improTe 
or  repair  the  present  or  any  future  houses  thereon,  or  to  erect  other 
houses  in  their  stead,  or  to  erect  any  houses  or  other  buildings  on  aoj 
lands  whereon  there  is  no  building  standing,  or  to  annex  any  part 
of  the  same  lands  to  buildings  erected  or  to  be  erected  on  such  kndi 
or  any  part  thereof,  or  otherwise  to  improve  the  premises  or  any  put 
thereof;  and  with  or  without  liberty  for  the  lessee  to  take  down  anj 
buildings  which  may  be  upon  the  lands  in  such  leases  respectively  to  be 
comprised,  and  to  dispose  of  the  materials  thereof  to  such  uses  and  pa^ 
poses  as  shall  be  agreed  upon  ;  and  with  or  without  liberty  for  the  levee 
to  set  out  and  allot  any  part  of  the  respective  premises  to  be  comprised  ii 
any  such  lease  for  ways,  yards,  or  otherwise,  for  the  general  improvemeot 
of  the  premises ;  and  also  with  or  without  liberty  for  the  lessee  to  dig^ 
take,  and  carry  away  and  dispose  of  such  earth,  &c.,  as  it  shall  be  found  ood- 
venient  to  remove  (I)  ;  but  every  such  lease  must  be  at  a  rack  rent;  every 


( 1 )  The  following  is  a  report  of  the  Estates 
Committee  respecting  the  leasehold  property 
vested  in  the  ecclesiastical  commissioners, 
and  confirmed  hy  the  board  at  a  meet- 
ing held  April  the  15th,  1845  :  ^ 

The  committee,  on  the  ISth  of  April, 
1S45,  resumed  their  deliberations,  upon  the 
general  question  **  as  to  the  mode  of  dealing 
with  estates  under  lease,'*  which  was  sub- 
mitted to  them  by  the  board,  on  the  18th  of 
July,  1 843 ;  the  further  consideration  of 
which  was  adjourned,  at  their  sitting  on  the 
iid  of  August  following. 

I'bc  committee  find  that,  in  several  cases, 
the  le&'iehold  interest  has  already  been  pur- 
chased by  the  commissioners,  and  that  a  few 
reversions  have  been  sold;  that  several 
other  negotiations  are  pending  of  both  kinds, 
and  some  also  for  arrangements  in  the  nature 
of  exchange  by  the  lessees,  namely,  for  the 
sale  of  their  leasehold  interest  in  a  part  of 
the  property,  and  for  the  purchase  of  the 
reversion  in  the  remnining  part :  and  fur- 
ther, that  some  few  offers,  for  the  purchase 
of  the  reversion  by  the  lessee,  have  been  de- 
clined, for  special  reasons  shown  upon  the 
report  of  the  surveyor. 

llie  conmiittec  also  find,  that  the  only 
fixed  rules,  respecting  the  leasehold  estates 
vested  in  the  commissioners,  are  those 
which,  on  the  one  hand,  preclude  the  re- 
newal of  leases  upon  fines,  and,  on  the  other, 
protect  the  lessees  from  any  sale  or  letting 
without  fii^t  giving  them  an  option. 

No  definite  principle  has,  however,  yet 
been  laid  down,  respecting  the  general  mode 
of  dealing  with  the  lessees;  and  it  is  still  an 
open  question,  whether  a  compliance  with 
the  wishes  of  lessees,  to  become  the  owners 
of  the  fee,  is  to  be  the  general  rule,  subject 
to  exceptions  for  special  reasons ;  or  whe- 
ther, as  a  general  rule,  the  sale  is  only  to  be 


conceded,  if  there  are  special  rraHnni  in  iti 
fiivour. 

It  is  s^ill  also  a  point  not  dearly  seCtki 
whether  the  price  required  ibr  a  retcnioB 
is,  as  a  general  rule,  to  be  r^ulated  by  warn 
fixed  principle  of  calculaUon. 

llie  committee  are  of  opinion  thtt  it  ii 
highly  important  that  the  comoiifliaon 
should  lay  down  such  general  rules  ferlhar 
own  guidance,  upon  these  several  poiot^  ■ 
may  be  consistent  with  a  free  exercise  of 
discretion  in  special  cases;  and  tbcy  i^ 
cordingly  recommend  the  fijlowing  mob* 
tions,to  the  board,  the  two  first  bcmg,  sal^ 
stantially,  the  same  as  the  resolutioiB  !•• 
specting  renewals  already  ailuded  ta 

RisoLunoin. 

1 .  That  no  lease  for  lives  be  renewed  bf 
the  addition  of  a  new  life,  nor  any  ktst 
whatever  upon  consideration  of  a  floe. 

2.  That  no  esute,  which  is  sulvcct  to  • 
lease  when  it  becomes  vested  in  the  €0» 
missioners,  shall  at  any  time  be  sold  to  aij 
other  than  the  person  beneficially  inlePHMi 
imder  the  existing  lease,  until  be  shall  km 
had  the  option  of  becoming  the  poKhtter. 

3.  That  every  estate,  ^rcady  and  kat> 
aAer  vested  in  the  commissionen,  dull  rt 
the  first  convenient  opportunity  be  sarve5«4 
and  a  full  report  made  of  its  value  and  of  itt 
circumstances  with  reference  to  the  itlsliM 
advantage  of  retaining  or  parting  with  it 

4.  That  the  commisaooers,  having  tika 
such  report  into  consideration*  dttD,  aoks 
they  find  special  reasons  for  not  partisg  viA 
the  property,  hold  themselves  prepared  M 
entertain  an  oflTer,  fi^r  the  pnrebaae  of tbt  i^ 
version,  ^m  the  person  beneficially  isi(^ 
ested  in  the  lease. 

5.  That  in  all  ones  of  the  < 


LEASES. 


603 


etse  made  for  building  must  contain  a  covenant  on  the  part  of  the  Leasks. 
to  l^ild,  complete,  and  finish  the  houses  which  may  be  agreed  to  be  Buildings  and 
[  on  the  premises,  if  not  then  already  done,  within  a  time  or  times  repairs. 
ipecified  for  that  purpose,. and  to  keep  in  repair  during  the  term 
ouses,  and  every  such  lease  made  for  repairing  or  rebuilding  must 
I  a  covenant  on  the  part  of  the  lessee  substantially  to  rebuild  or 
the  buildings  within  a  time  or  times  to  be  specified  for  that  pur- 
nd  to  keep  in  repair  during  the  term  the  houses  agreed  to  be  re- 
nd repaired ;  and  every  lease^  whether  for  building  or  otherwise, 
contain,  on  the  part  of  the  lessee,  a  covenant  for  the  due  payment  of  CoTsnants  to 
it,  and  of  all  taxes,  charges,  rates,  assessments,  and  impositions  whatso-  }^^°***°*^  "* 
iffecting  the  premises,  and  also  a  covenant  for  keeping  the  houses 
I,  and  to  be  erected  (except  any  works  or  manufactories  which  may 
iDBurable),  insured   from  damage  by  fire,  to  the  amount  of  four- 
it  least  of  the  value  thereof,  in  some  or  one  of  the  public  insurance- 
in  London,  Westminster,  Norwich,  Bristol,  Exeter,  Newcastle-on- 
York  or  Liverpool,  or  of  the  Kent  Fire-insurance  Company  (the 
lar  office  of  insurance  being  named  in  the  lease),  and  to  lay  out  the 
to  be  received  by  virtue  of  such  insurance,  and  also  all  such  other 


g  to  sell,  an  entry  shall  be  made, 
leir  minutes,  of  the  special  reasons 
so  declining. 

at  the  price  of  the  reversion  shsll 
general  rule,  the  amount  of  the  dif- 
letwecn  the  value  of  the  whole  fee, 
kI  as  if  the  estate  were  actually  in 
a,  and  the  value  of  the  leasehold  in* 

lat,  whether  the  commissioners  for 
cial  reasons  decline  to  sell,  or  the 
!cline  to  purchase,  the  reversion,  the 
doners  shall  hold  ttiemselves  pre- 
1  any  case,  to  purchase  the  lease- 
erest  at  its  market  price,  if  the 
willing  to  sell  the  same. 


8.  That  in  any  case  in  which  the  lessee 
shall  have  declined  either  to  purchase  the 
reversion,  or  to  sell  his  leasehold  interest, 
the  commissioners  shall  consider  themselves 
free  from  any  restraint  respecting  the  sale 
or  letting  of  the  property. 

9.  Uliat  tithes  and  lands,  or  other  heredi- 
taments allotted  or  assigned  in  lieu  of  tithes, 
vested  in  the  commissioners,  shall  not  in  any 
case  be  sold,  until  due  consideration  shall 
have  been  had  of  the  wants  and  circum- 
stances of  the  places  in  which  such  tithes 
aiise  or  have  heretofore  arisen. 

llic  following  is  a  list  of  leases  under 
Stat.  5  &  6  Vict.  c.  108.  up  to  June  la 
1847:  — 


Date  of  Lease. 

Grantor. 

Description  of  Property  leased. 

July    1st,    for    13 

Rector    of    Wilsford,    Lin- 

Part of   glebe,  for  a  stone 

L 

coln   -          -          -          - 

quarry. 

July   27th,   for   99 

Second   Canon   of  Durham 

Land  near  Durham,  for  build- 

lb 

Cathedral. 

ing  purposes. 

February  lOth,  for 

Rector  of  Gravescnd  - 

Part  of  glebe,  in  Gravesend, 

Mrs. 

for  buUding  purposes. 

May  99th,   for   80 

Archbishop  of  Canterbury  - 

Land  at  Dover,  for  building 

L 

purposes. 

July   23d,    for    99 

Perpetual     Curate     of    St. 

Part  of  glebe,  for   building 

u 

Swithin's,  Lincoln. 

purposes. 

August  7th,  for  99 

Vicar  of  Upton-cum-Chal- 

Part  of  glebe,  for  building 

1. 

vey,  Bucks. 

purposes 

leptrmber  28th,  fbr 

Rector  of  Blackland,  Wilts  - 

Part  of  glebe,  for   building 

ears. 

purposes. 

tiarcb  20th,  for  80 

Archbishop  of  Canterbury  - 

Land  at  Dover,  for  building 

u 

purposes. 

... 

Ditto 

Ditto. 

•          -         . 

Ditto         .         -        -         - 

Ditto. 

I 
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LiAfEs.  sntm  as  shall  be  necessary,  in  rpbuildtng,  repairiog*  and 

bouses  as  shall  be  destroyed  or  damaged  by  fire ;  and  aboy^on  tli^i 
or  other  sooner  determination  of  the  term,  to  fturrendeT  the 
and  leave  tu  repair  the  Louses  erected  and  to  be  erected,  or 
paired,  thereby  granted,  and  within  twenty-one  days  after  mnj 
of  such  lease  to  deliver  a  copy  of  such  assignment  to  tlse  lessor 
sioner ;  and  every  such  lease  must  contain  a  power  of  entry  and 
for  the  lessor  or  reversioner^  and  his  or  their  surveyors  and  agtnli^ 
also  a  condition  of  re-entry  for  nonpayment  of  the  rent,  or 
ance  of  any  of  the  covenants  and  conditionsy  with  or  williiMil  m 


Bil«  of  Leaic,  and  Tens. 

Lasnr. 

Dm^apaamMrmmtlm^    i 

1844,   August    10th,   for 

Bi&hop  of  Exeter 

Cargoll      Mm«.      C«nmlt 

21  yenrs. 

known    ms     -  Tbt   SteA 
Sett." 

1B4^.  June  2Ut,>r  21 

Ditto          -         .         -          - 

Ditto,  know  as  -IW  la^i 

yt'ora. 

Sett,"                                  . 

1845,  July   Ist,  for   eo 

Vicar  of  Soncrecd,  ComiralJ  - 

Part  of  ^Tebe  far  m^m^ 

years. 

1845,   Jwly    1st.   for    21 

Ditto          -        -        .          . 

Mifi«a  Md    tndi  tittito  4 

y«ra. 

Beacon  Biioe  fiett. 

1845.  July  17lh,  for  80 

Archbishop  of  Canterbury    - 

Land  at  Uo^cf  Ibr  Mfi^ 

years. 

purpo». 

Ditto 

Ditto           .         ,         ,          . 

Ditt^ 

Ditto 

Ditto          _         .         .          , 

Ditto. 

Ditto 

Ditto          ,        ^        _          - 

Ditto. 

1845,  August  2d  for  99  \  P<?rpetunl    Curate   of   Little- 

Part   of   glebe  (at  h^m^ 

yettfi. 

l>ortiii;^Ji,  Lancashire. 

p«lfp«MS. 

1846,    April  2d,  for  60 

Deafi  and  Chapter  of  Exeter  - 

The  Pemt  ilite  qmim  a^ 

years. 

the    pa^iib    «f  SmmmM 
DeToo.                           11 

1846,  April  15th,  fur  99 

Pcrpetuflt    Curate  of  Litile- 

Part  of  glebes  «aifM,«i'^ 

years. 

borough,  Lancashire. 

waterleave.                      » 

1846,  April  1 5th,  for  21 

\1ciir   of    Hay  dor,    Lincoln- 

Part  of    glebt    dr  «  MB 

yeiiri. 

shire. 

quarry. 

1846,  June  10th,  for  21 
year!^ 

Chancellor  of  Etctcr  Cathe^ 

dral. 

Mines  bekMpM  l»  tit  »jji 
tory  oi  tSL  BIMfl,  G*B 
walU  wlkd  «*  Whtd  Mi| 

S«4t*                                    ■ 

Ditto 

Ditto            -         -         .         - 

Dttitiw   caned    **&ii  ^mm 
Rose  Metha  Siil.^  ^H 

1846,   August   12th,  fur 

Archbinhop  of  Canterbury     « 

Land  al   Do«w  fev  H^H 

80  years. 

1846,  October  19th,  for 

Rector  of  St.  Olave^  Exeter  * 

Birt  «r  glebe  fiif  •  *»■ 

60  yejirs. 

nuTaeSOTy.                       ■ 

1847,  Febnimry  Uth^for 

Rector  of  St  Andrew  Undei-* 

House  an  the  gfalw  ult^fl 

80  years. 

shaft,  London. 

built.                               ■ 

1847,  February  16th,  for 

VIctr  of  Haiilas,  Torkihlre  - 

Part  of  gldK  and  ■**■»« 

60  jtstn. 

for     wmermmkB   im  *■ 

town.                                  ■ 

IBil,   March    I8th»  for 

Rector  of  Pensburst,  Kent    - 

Part  of  gfdte    Ibr  Mfif  ■ 

99  years. 

purpoica.                  ^^  ■ 

1647,  April  16th»for  80 

A  rchhlsh  op  of  Can  ter bury     * 

Land  at   Umm  ft*  I^N  ■ 

years. 

putpotta.                          M 

1847,  April  25tb.  for  80 

Ditto         .        .        -          , 

Dtttow                                 ■ 

years. 

1847,  April  25iht  for  72 

Rector  of  Bermondsey,  Stit* 

Two  bo««9  m  Bb9i^9  H 

years. 

rcy. 

Screci  to  lie  nibA         M 
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gifDst  any  breach  of  any  of  the  covenants  and  conditions  (except  the  Lbaiis. 
ovenant  for  payment  of  the  rent,  and  other  such  covenants  or  conditionis 
rany,  as  may  be  agreed  to  be  so  excepted),  occasioning  any  forfeiture  of  the 
»ae»  or  giving  any  right  of  re-entry,  unless  judgment  shall  have  been  ob- 
lined  In  an  action  for  the  breach,  and  the  damages  and  costs  recovered 
ball  have  remained  unpaid  for  three  calendar  months  after  the  judgment ; 
Dd  every  lessee  must  execute  a  counterpart  of  his  lease. 

Bat  by  stat  5  1^  6  Vict.  c.  108.  s.  2.,  on  any  such  building  or  repairing  Stat 5 &6 
SMe,  the  corporation  granting  such  lease  may  reserve  a  small  rent  during  J^^^  3  a|  4^' 
he  six  first  years  of  the  term,  or  during  any  of  such  six  first  years,  to  be  Power  to 
pecified  in  such  lease ;  and  in  addition  to  the  rent  to  be  so  reserved,  an  '"®"[^  *"" 
icreased  rent  to  become  payable  after  the  expiration  of  the  time  so  speci- 
ed ;  or  make  any  such  increased  rent,  first  payable  at  any  time  not  ex- 
eeding  six  years  after  the  commencement  of  the  term  created  by  such 
awe,  when  a  stipulated  progress  shall  have  been  made  in  the  buildings, 
a-buildings,  or  reparations,  in  respect  of  the  erection,  construction,  or 
eparation  of  which  the  same  lease  shall  have  been  granted. 

By  Stat  5  &  6  Vict,  c  108.  s.S.  ecclesiastical  corporations,  except  as  afore-  L«id  may  . 
lid,  can  grant  land  for  streets,  yards,  gardens,  sewers,  &c.,  or  give  such  ^^^fop^'^J^L. 
irivileges  or  easements  as  may  be  thought  reasonable  or  convenient.  yards,  &c. 

By  stat.  5&6  Vict  c  108.  s.4.  ecclesiastical  corporations,  except  as  afore-  £cclesiaftic«l 
■id»  can  grant,  by  way  of  lease,  any  water  flowing  in  or  upon  their  lands,  and  ?«"<*»■  <*p 
dio  any  way-leaves  or  water-leaves,  canals,  water-courses,  tram-roads,  rail-  water,  water- 
ways, and  other  ways,  paths,  or  passages,  either  subterraneous,  or  over  the  leaves,  and 
mrfiice  of  any  lands,  store-yards,  wharfs,  or  other  like  easements  or  privileges  foj^xnr^ywirs. 
a,  apon.  out  of,  or  over  any  part  or  parts  of  their  lands,  for  any  term  or  subject  to  re- 
Muaber  of  years,  not  exceeding  sixty  years,  to  take  efiect  in  possession  and  strictions. 
Ml  in  reversion,  by  way  of  future  interest     So  that  there  be  reserved  in 
ncry  such  lease,  payable  half-yearly,  or  oflener,  during  the  continuance  of 
As  term  of  years  thereby  created,  the  best  yearly  rent  or  rents,  either  in  the 
Aipe  of  a  stated  or  fixed  sum  of  money,  or  by  way  of  toll  or  otherwise, 
^kt  can  be  reasonably  gotten  for  the  same,  without  taking  any  fine,  or  any 
kng  in    the  nature  thereof,   other  than  any   provisions  which   it  may 
^  deemed  expedient   to   insert  in   any  such    grant,  rendering   it   obli- 
on  the  grantee  or  lessee  to  repair  or  contribute  to  the  repair  of  any 
or  ways,  or  to  keep  open  or  otherwise  use,  in  any  specified  manner, 
*7  water  or  watercourse,  to  be  comprised  in  or  afiected  by  any  such 
■•■e: — that  there  be  contained  in  every  such  lease  a  power  of  re-entry, 
'  a  power  to  make  void  the  same,  in  case  the  rent  thereby  reserved,  or 
*J  part  thereof,  shall  not  be  paid  within  the  time  therein  specified: — and 
'^  the  respective  grantees  or  lessees  execute  counterparts  of  the  respective 

&y  stat  5  &  6  Vict  c.  108.  s.  6.  ecclesiastical  corporations,  except  as  afore-  Sut  S&6 
■^  can  lease  for  any  term,  not  exceeding  sixty  years,  to  take  effect  in  pos-  ^^f*-  *•  ^^^ 
■V0D9  any  mines,  minerals,  quarries,  or  beds,  together  with  the  right  of  _. '.     . 
^vUng,  or  of  opening  and  working,  the  same,  and  of  working  any  adjacent  maybe 
••^  by  way  of  out-stroke  or  other  underground  communication,  and  to-  g'*n*«l« 
^lacr  also  with  such  portion  of  land  belonging  to  such  corporation,  and 
•«ch  rights  of  way  and  other  rights,  easements,  &c.  incident  to  mining 
^>*atioD8,  as  shall  be  deemed  expedient ;  and  every  such  lease  shall  con- 
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Ilounes  of  res- 
dence,  with 
gardciM,  &c 
not  to  be 
Ivased. 


Stat  5&6 
Vict.  e.  106. 

8.10. 

Improred 
value  of  epis- 
copal estates  to 
be  paid  to  the 
Ecclesiastical 
Commissioo- 


Sut  5  8c  6 
Vict  e.  108. 
S1.11&  IS. 
Improved  value 
of  chapter  pro- 
perty, above  a 
certain  amount, 
to  be  paid  to 
the  l*>x-lcsiasti- 
cal  Commis- 
sioners. 

Stat  5  &  6 
Vict  c  108. 
SS.1S.&S8. 
Improved 
value  of  bene* 
Aces,  above 
a  certain 
amount,  to  bo 
paid  to  tlic  Ec- 
rlesiastical 
CominiKioncrs. 


tain  such  reserrations  by  way  of  rent,  hc^  and  such  powen»  restrictions, 
and  covenants,  as  shall  be  approved  by  the  Ecclesiastical  Comroissiooere, 
due  regard  being  had  to  the  custom  of  the  country  within  which  saeh 
mines,  &c.  are  situate ;  and  no  fine,  nor  any  thing  in  the  nature  thereof, 
shall  be  taken  for  or  in  respect  of  any  such  lease.  : 

Stat  5  &  6  Vict  c.  108.  s.9.  does  not  authorise  the  granting  of  a  lease,  or 
the  laying  out  or  appropriating  the  palace  or  usual  house  of  residenee  of 
any  archbishop  or  bishop,  or  any  other  corporation  sole,  or  of  any  corpon- 
tion  aggregate  empowered  by  the  act,  or  any  member  of  any  corpontioD 
aggregate  or  of  any  offices,  outbuildings,  yards,  gardens,  orchard^  or 
pleasure-grounds  to  any  such  palace  or  other  house  of  residence,  adjoiniif 
or  appurtenant,  and  which  may  be  necessary  or  convenient  for  actui 
occupation  \i-ith  such  palace  or  other  house  of  residence,  or  the  grant  or 
\ea^e  of  any  mines,  &c.,  the  grant  whereof  may  be  prejudicial  to  the  con- 
venient enjoyment  of  any  such  palace  or  house  of  residence,  or  tbe 
pleasure-grounds  belonging  thereto,  or  the  leasing  of  any  lands  whidi  anr 
such  corporation  is  expressly  restrained  from  leasing,  by  the  proviaions  of 
any  local  or  private  act  of  parliament 

By  Stat.  5  &  6  Vict.  c.  108.  s.  10.  upon  any  improvement  in  die 
annual  value  of  any  see  by  means  of  any  lease  granted  under  that  act,  tk 
annual  sum,  if  any,  directed  to  be  charged  upon  tbe  revenues  of  such  see, 
by  any  order  in  council,  shall  be  forthwith  directed  to  be  increased  to  tke 
extent  of  such  improvement;  or  the  annual  sum  (if  any)  directed  by  any 
like  order  to  be  paid  to  the  bishop  of  such  see,  shall  by  the  like  aathorilj 
be  forthwith  directed  to  be  reduced  to  the  like  extent,  or  to  be  altogetktf 
annulled,  if  not  exceeding  such  improvement ;  and  if  such  improveoNit 
shall  exceed  the  annual  sum  so  directed  to  be  paid  to  such  bishop,  or  if  M 
annual  sum  shall  have  been  directed  to  be  paid  by  or  to  such  bishop»  thei 
a  fixed  annual  sum,  equal  to  the  excess  in  the  one  case,  or  to  the  whole  of 
such  improvement  in  the  other  case,  shall  by  the  like  authority  be  fort^ 
with  directed  to  be  charged  upon  the  revenues  of  such  see;  and  tfe 
increased,  or  reduced,  or  new  payment  shall  take  effect  upon  the  avoidaoee 
of  the  see  next  after  such  improvement 

By  Stat  5  and  6  Vict.  c.  108.  ss.  11  &  12.  the  improved  value  of  tbe  pro- 
perty of  deans  and  chapters,  and  archdeacons,  is  to  be  paid  to  the  Eod^ 
siastical  Commissioners. 

By  Stat  5  &  6  Vict  c.  10«.  ss.  13.  &  28.,  in  the  case  of  any  benefice,  the  ti- 
nual  value  of  which  shall  be  improved  by  means  of  any  lease  granted  bf 
the  incumbent  under  that  act,  the  Ecclesiastical  Commissioners,  at  anr  tine 
within  three  years  from  the  date  of  such  lease,  can  direct  that  from  and  tAff 
the  next  vacancy  of  such  benefice  such  portion  of  the  rent  or  other  eo*>' 
deration  reserved  by  such  lease,  as  by  the  like  authority  shall  be  decacd 
expedient,  shall  be  paid,  and  the  same  shall  accordingly  from  time  to  ti*^ 
be  paid,  to  the  Ecclesiastical  Commissioners,  and  shall  be  by  them  appUeda 
making  additional  provision  for  the  cure  of  souls:  provided  that  notice ihil 
be  given  to  the  patron  of  such  benefice  of  any  scheme  affecting  the  mm  ^ 
three  calendar  months  previously  to  such  scheme  being  laid  before  the  qie* 
in  council ;  and  the  objections  (if  any)  of  such  patron  shall  be  Uid  bcftn 
the  queen  in  council,  together  with  such  scheme :  provided  also,  that  tw 
average  annual  income  of  such  benefice  shall  not,  under  this  proviiiOOr  ^ 
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left  at  a  leas  snm  than  600/.  if  the  population  amount  to  two  thousand,  nor  Lea».». 
it  a  leas  sum  than  500/.  if  the  population  amount  to  one  thousand,  nor  in 
any  other  case  at  a  less  sum  than  300/. :  provided  also,  that,  in  making 
sny  such  provision  for  the  cure  of  souls,  out  of  rents,  &C.,  reserved  by 
inj  such  lease,  the  wants  and  circumstances  of  the  places  in  which  the 
knda  demised  by  such  lease  are  situate  shall  be  primarily  considered. 

By  Stat  5  &  6  Vict  c.  108.  s.  14.  in  the  case  of  any  mining  leases  granted   Stat.  5&6 
uider  that  act,  such  portion  of  the  improved  value  accruing  thereunder,  as  ^fj*  *•  *^' 
by  the  like  authority  shall  be  determined,  not  being  more  than  three-fourth   Portion  of  im- 
parts,  nor  less  than  one  moiety  of  such  improved  value,  shall  forthwith,  and  proved  value 
fW>iii  time  to  time  as  the  same  shall  accrue,  be  paid  to  the  Ecclesiastical   Kij,^™"b^* 
Commissioners ;  and  the  remainder  of  such  improved  value  shall  be  deemed  paid  to  the 
to  be  an  improvement  within  the  meaning  of  the  provisions  relating  to  the   5^^*^^^.^ 
iaeoroes  of  archbishops  and  bishops,  deans  and  canons,  archdeacons,  and  ere. 
incumbents  of  benefices  respectively. 

By  Stat.  5&6  Vict.  c.  108.  s.  17.  the   execution  of  the  leases  by  the   Stat  .5 & 6 
■ecciiary  consenting  parties  is  to  be  conclusive  evidence  that  the  matters   ^^^*  ^*  '^* 
required  to  be  done,  previously  to  granting  such  lease,  have  been  performed.    Not  necessary 
Tifateii  under  the  act  may  be  made  on  the  surrender  of  any  existing  leases ;  to  surrender 
Wi  under-leases,  which  may  have  been  granted  previously  to  such  surrender,   b^ore  the" 
need  not  be  surrendered ;  bul  if  any  subsisting  under-lease  contains  a  grant  of 
aorenant  for  renewal,  a  renewal  is  not  to  be  compelled  under  the  covenant  »not^«'  le«^ 
tieept  upon  the  terms  of  securing  to  the  under-lcssor  a  rent  bearing  the 
nme  proportion  to  the  whole  rent  upon  the  new  lease  granted  under  this 
Ml,  aa  the  amount  which,  upon  any  ordinary  renewal,  ought  to  have  been 
yad  by  auch  under-lessee,  would  have  borne  to  the  whole  amount  of  the 
hm  and  fees  attending  such  renewal. 

By  Stat  5  k  G  Vict  c.  108.  s.  18.  whenever  any  lease  is  to  be  granted  Stat  5&6 
Wier  the  authority  of  the  act  a  competent  surveyor  is  to  be  appointed  in  ^  ^^^'  ^'  ^^^ 
"Viitiog  by  the  Ecclesiastical  Commissioners,  with  the  consent  of  the  corpo-  Surveyor  to 
latiuu  proposing  to  lease,  and  such  surveyor  is  to  make  any  such  report,  ^^^^  P^P"> 
V«p,  plan,  statement,  valuation,  or  certificate  as  shall  be  required  by  the  ^i,^  ^^  ^^w 
BOfluniasioners,  or  by  such  corporation.  lease  is  in- 

By  stat  5  &  6  Vict  c.  108.  s.20.  every  lease  made  under  the  provisions  ^"     * 
^  tliat  statute  must  be  with  the  consent  of  the  Ecclesiastical  Commissioners,    y|^^  ^  j^g^ 
also  with  the  consent  of  the  patron,  when  made  by  an  incumbent  of  a  ss.20&  21. 
and  that  any  lease  by  any  corporation,  either  aggregate  or  sole,    ^"^"^^ 
^  any  lands  or  houses,  mines,  minerals,  &c.,  of  copyhold  or  customary  validitj  of 
*^«re,  or  of  any  watercourses,  ways,  or  easements,  in,  upon,  over,  or  under  !«««»;  "d  how 
*y  aach  lands,  where  the  copyhold  or  customary  tenant  thereof  is  not  are  to  he  testi- 
^ttorised  to  grant  or  make  leases,  for  the  term  of  years  intended  to  be  ficd. 
by  such  lease  without  the  licence  of  the  lord  of  the  manor,  shall  be 
I  with  the  consent  of  the  lord  for  the  time  being  of  the  manor  of  which 
Mune  shall  be  holdcn,  in  addition  to  the  other  requisite  consents ;  and 
consent  shall  amount  to  a  valid  licence  to  lease  such  lands,  houses, 
,  Sec  for  the  time  for  which  the  same  shall  be  expressed  to  be  demised 
«Qeh  lease  or  grant 

fey  atat  5  &  6  Vict  c.  108.  s.21.  the  consent  of  every  person,  whose  con- 
la  required  to  any  deed,  is  to  be  testified  by  his  being  party  to  and 
■ting  the  same. 
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LEASE& 


Leases. 


Stat.  5  &  6 
Vict  c.  109. 
ftt.  S2  &  25. 
How  consent  of 
patron  to  be 
testified  where 
p»troiiaige  in 
the  Crown,  or 
when  the  pi- 
tronage  Is 
Mttachfd  to  the 
duchy  of 
ConiwalL 


Stat.  5  &  6 
Vict.  c.  lOS. 
ft.  24, 

When  patron  or 
lord  of  manor 
is  an  incapaci* 
tated  person. 


Sut.  5&6 
Vict.  c.  108. 
a.  55. 

Persona  en- 
titled to  jire- 
bcnt  on  vacan- 
cies, to  be 
constdi'red  the 
patfons. 


Stat.  5kG 
Viet  c.  loa. 
at.  26, 27  &  28. 
Corporations 
aggrep^ite  to 
act  by  their 
common  seat. 
Sect  5Bt6 
Vict,  c  \0B. 
lo  eitend 
to  landi  held 
in  truurt  for 
corporations. 


By  Stat.  5  &  6  Vict  c.  108.  s.22.  in  any  case  in  which  ihc 
concurrence  of  the  patron  of  any  benefice  is  required,  and  tbi 
of  such  benefice  shall  be  in  the  Crown,  the  consent  or  concumfietfil  lit 
Crown  ^hall  be  testified  as  follows:  —  if  such  benefice  ihall  beAbofttlB 
yearly  value  of  20^.  in  the  King's  Books,  the  inM rumen t  Uj  wliiei  oteI 
consent  is  to  be  testified  shall  be  executed  by  the  lord  high  irvMamya^m 
first  commissioner  of  the  treasury ;  and  if  such  benefice  §baU  not  cioeei 
the  yearly  value  of  20/.  in  the  King's  Books,  such  instrumeDl  thall  bf  €»* 
CLited  by  the  lord  chancelltTr,  lord  keeper,  or  lords  cominissioisjrri  of  ds 
great  seal ;  and  if  such  benefice  shall  be  within  the  patronmge  of  tlie  Cnvi 
in  right  of  the  duchy  of  Lancaster,  such  instrument  shall  be  exieciiird  If 
the  chancellor  of  the  duchy  ;  and  when  the  patronage  shmtl  be  putcf  tk 
possessions  of  the  duchy  of  Cornwall,  the  instrument  by  which  iydi€t»* 
sent  or  concurrence  is  to  be  testified,  shall,  whenever  there  shall  be  t  Dikf 
of  Cornwall,  whether  he  be  of  full  age  or  otherwise,  be  under  \um  pvakm 
privy  seal;  or  if  there  be  no  Duke  of  Cornwall,  and  such  benefice iImII It 
in  the  patronage  of  the  Crown  in  right  of  the  duchy  of  ContvaUL  i«l 
instrument  shall  be  executed  by  the  same  person  or  persona,  vbokorOT 
authorised  to  testify  the  consent  of  the  Crown;  and  tuch  in5trttiiiml;bcif 
so  sealed  or  executed,  shall  be  deemed  and  taken^  for  the  piarpcBCt  of  Ai 
act,  to  be  an  execution  by  the  patron  of  the  benefice. 

By  Stat.  5  Sc  6  Vict.  c.  108,  s,24.  where  the  patron  of  any  benefice,  or  M 
of  the  manor,  whose  consent  is  requisite,  is  a  minor,  idiot,  lunmtic,  or  In* 
covert,  or  beyond  the  seas,  it  shall  be  lawful  for  the  guardtaiit 
husband,  or  attorney,  as  the  case  may  be,  of  such  patron  or  lor^ 
case  of  a  feme  covert  not  being  a  minor,  idiot,  or  lunatic,  or 
seas,  with  her  consent  in  writing,  to  execute  the  ioBtntiiieni  by  wyo^Mi 
consent  is  to  be  testified. 

By  staL  5  Si  6  Vict  c.  108*  ».25.  the  person  or  persono  if  Wii  OMif  !&■ 
two,  or  the  majority  of  the  persons  if  more  than  two,  or  the  corporttioa  ebif 
which  would,  for  the  time  being,  be  entitled  to  the  turn  or  ngbt  of  jiiuuii' 
tion  to  any  benefice,  if  the  same  were  then  vacant,  shall,  far  tbt  pai^aHia 
the  act,  be  considered  to  be  the  patron  thereof;  provided  ibatt  i»tlo«^ 
of  the  patronage  being  exercised  alternately  by  different  pa trooft  ■I' F*^ 
son  or  persons  if  not  more  than  two,  or  the  majority  of  the  pervosiif  v^ 
than  two,  or  the  corporation  who  or  which  would,  for  the  line  bi^  *• 
entitled  to  the  second  turn  or  right  of  presentation  to  any  bmeficr,  if  i^ 
same  were  then  vacant,  shall,  for  the  purposes  of  the  act,  joioUy  w^^ 
person  or  persons,  or  corporation,  entitled  to  the  first  turn  or  riffct  rfp* 
sentation,  be  considered  to  be  the  patron  thereof. 

By  Stat  5  &  6  Vict  clOS.  s.26.  the  same  person  may  cooaefll  in*** 
than  one  character  if  necessary. 

By  Stat  5  &  f>  Vict  c.  108.  s.  27.  corporations  aggregate  caa  ^ipHf^ 
consent  under  their  common  seal. 

By  Stat.  SScG  Vict.  c.  108.  s.  28.  the  benefit  of  that  act  is  ««"A^  •• 
lands  which  are  held  in  trust  for  ecclesiastical  corporations;  for 
any  lands  are  vested  m  any  trustees  for  the  benefit  of  raeli 
such  manner  that  the  net  income,  or  three-fourths  of  il  at 
for  their  benefit,  all  the  powers  which  are  given  by  the  act  oiaj  It 
ciseil  by  such  corporation ;  bnt  in  order  to  give  legal  eflect  to  mek  I 
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.,  the  trustees  must  be  made  parties,  in  addition  to  the  other  paKies,   ^^'^ 

oie  concurrence  is  required  by  the  act.     Trustees  are  required  to  exe- 

£  such  deeds  when  tendered  to  them  for  that  purpose,  after  they  have 

»  duly  executed  by  the  corporation,  and  the  act  further  provides  for 

*ir  indemnity  in  such  cases. 

By  8tat5&6  Vict  c.  108.  s.  29.  the   counterpart   of  every  lease,   &c.   Stat.5&6 

inted  under  the  authority  of  that  act,  and  the  map,  plan,  certificate^  ^  29. 

nation  and  report  relating  thereto,  is,  within  six  calendar  months  after   Counterparts 

date,  to  be  deposited  with  the  Ecclesiastical  Commissioners,  who  are  ^^^^^  instru- 

»reopon  to  give  to  the  corporation  on  whose  behalf  it  has  been  deposited  menu  to  be 

ertificate  of  such  deposit  having  been  made.     Documents  so  deposited     *^'*^n*to 

!  to  be  produced,  at  proper  hours,  to  the  corporation  depositing  them,  or  inspection, 

die  patron  of  the  benefice,  or  to  any  person  applying  to  inspect  them  on  *nd  office 

eir  behalf;  and  an  office  copy,  certified  under  the  seal  of  the  commis-  evidence. 

nerty  which  office  copy  the  commissioners  are  in  all  cases  to  give  upon 

iper  application  made,  is  to  be  admitted  and  allowed  in  all  courts  as 

;al  evidence  of  its  contents,  and  of  its  due  execution  by  the  parties  who, 

OD  the  face  of  such  office  copy,  shall  appear  to  have  executed  the  same^ 

d  of  the  due  execution  by  the  lessee  of  the  counterpart  thereof. 

Bj  Stat  5&6  Vict.  c.  108.  s.  30.  if  in  the  case  of  any  lease,  grant,  or  con-  Stat  5  8c  6 

nation  granted  under  that  act,  any  fine^  premium  or  foregift^  or  any  .30^' 

log  ID  the  nature  thereof,  shall  directly  or  indirectly  have  been  paid  or  Lease  to  Le 

rm  by  or  on  behalf  of  the  lessee,  and  taken  or  received  by  the  lessor,  ^®*^  *^*?^  *"* 

^  •'or  premium 

eh  lease,  grants  or  confirmation  will  be  absolutely  void.  paid. 


LECTURERS.  (I) 

DBTiifKD —  GiNiEALLT  —  A  lectureship cnnnot  he  engraf ted bjf  compulsion  on  a  church^-' 
Jmtfymunt  of  Lord  EUenborough  im  Hex  r.  Exeter  ( Bishop  of)  —  QuALiriCATioxs 
Airo  Duties^  Must  be  licensed  as  other  ministers  —  Must  subscribe  to  the  ariides-^ 
Detkiration  of  conformity  under  stat,  13  ^  14  Car.  2.  c.  4.  ss.  19,  20,  &  22, — 
AoTHoarry  or  the  AacHSisHor  os  Bishop  — >  Requisite  to  acquire  the  archbishop's  or 
bishop's  licence  —  Power  to  license  extends  only  as  to  the  qualification  and  fitness  of  the 
person,  and  not  as  to  the  riyht  of  the  lectureship  —  It  is  not  imperative  on  the  arch" 
bishop  or  bishop  to  **  approve  and  license " —  A  mandamus  to  the  bishop  to  license 
a  Ueturer,  without  the  assent  of  the  vicar,  will  not  be  yranted  —  Th  sustain  a  mandamus, 
a  previous  application  to  license  must  have  been  made  to  the  archbishop  and  bishop  — 
A  Ucence  granted  by  a  bishup  to  a  deryyman,  to  officiate  in  a  proprietary  chapel,  is 
rtvoeable  at  the  will  of  the  bishop  —  Judgment  of  Dr,  Lushington  in  Hodgson  v. 
Dillon,  (  D.  D. )  —  Lecturers  may  be  compelled  to  perform  other  clerical  duties  than  those 
behmging  to  their  lectureships  —  Trustees  of  a  lecture  can  appoint  any  hour  to  have  it 
prwaehed — Bt  whom  Lktusers  can  and  cannot  bs  chosen  —  Ao  person  can 
be  a  lecturer  without  the  rector's  consent,  except  it  be  by  custom  —  Judgment  of  Chief 
Justice  Abbott  in  Farn worth  v.  Chestkr  (BisHor  of) —  Where  an  dection  is  an 
msurpatioH  upon  the  vicar  —  Jvigment  of  Lord  Chancellor  Northington  in  Dixon  o. 
Metcalfe —  Effect  of  usage  in  determining  the  right  to  vote —  Punishment  or  Lbc- 
VORXRS  UNDER  SrAT.  13  &  14  Car.  2.  c.  4.  s.  21.  —  May  be  suspended  or  deprived  for 
Ukgal  trading, 

the  class  of  ministers  of  the  established  religion,  called  lecturers,  whose   DsriNso. 
iation  in  the  church  presents  somewhat  of  an  anomaly,  as  they  are  in 
tty  eases,  though   subordinate,  not   subjected  to  the  control    of  the 

( 1 )   Vide  tit.  Curates. 
R  K 
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A  lectureship 
cannot  be 
engrafted  by 
compulsion  on 
a  church. 

Judgment  of 
Lord  Ellenbo- 
rough  in  Bex 
T.  ExeUr 
{Bishop  of). 


rector  or  minbter  of  the  church  in  which  they  discharge  their  faDCtiom; 
and  in  other  instances,  though  they  have  no  superior  in  the  church  or 
chapel  to  which  they  are  appointed,  they  have  not  the  enjoyment  of  all  tiie 
privileges  which  usually  belong  to  the  person  filling  the  office  of  chief 
minister  of  a  church  or  chapel  of  an  independent  foundation. 

Stat  5  &6  Gul.  4.  c76.  s.  68.,  which  directs  that  stipends  for  seven  jnn 
before  June  5.  1835,  have  been  usually  paid  to  the  minister  of  any  choreh 
or  chapel,  shall  be  secured  by  bond  under  the  corporation  seal  to  the  penoo 
entitled  or  accustomed  to  receive  the  same,  extends  to  a  person  appoioted 
lecturer  of  a  church  in  such  borough  by  the  corporation,  and  having  rad 
prayers,  preached,  and  administered  the  sacrament  of  the  Lord's  Sapper, 
and  occasionally  solemnised  baptisms,  marriages,  and  burials;  althoogh 
there  is  an  incumbent  of  the  same  church  duly  appointed  under  a  local  act 
of  parliament,  which  constitutes  him,  and  not  such  lecturer,  the  minister  of 
that  church.  And  it  is  sufficient,  under  stat  5  &  6  GoL4w  c.76.  t.68^ 
that  the  claimant  has  performed  the  duties  of  minister,  according  to  tfae 
general  acceptation  of  that  term,  and  been  accustomed  for  seven  yean  to 
receive  the  stipend.  (I) 

A  readership  is  not  an  ''  ecclesiastical  preferment "  within  the  meamBg 
of  such  a  title;  nor  is  it  included  under  the  definition  of  '^benefiee' 
given  by  sUt  1  &  2  Vict  c.  106.  s.  124.,  or  by  sUt  2  ft  3  Vict  c.  4di  t.81. 

In  London  and  other  cities  there  are  lecturers  appointed  as  aaststaoli  to 
the  rectors  of  churches.  They  are  generally  chosen  by  the  vestry  or  durf 
inhabitants ;  and  are  usually  the  afternoon  preachers.  There  are  alio  ok 
or  more  lecturers  in  most  cathedral  churches ;  and  many  lectoresbips  hut 
likewise  been  founded  by  the  donation  of  private  persons,  as  Lady  Mojeri 
at  St.  Paul's,  and  many  others. 

In  Rex  v.  Exeter  (Bishop  of)  (2),  Lord  Elleuborough  observed,  ''It 
appears  that  Mr.  Rowe  has  no  legal  title  to  the  lectureship,  wiiiek 
should  call  upon  the  court  to  put  the  law  in  motion  to  enable  him  to  obtai 
it  No  legal  custom  is  stated  to  appoint  the  lecturer  to  the  use  of  tkf 
church  without  the  consent  of  the  vicar,  and  it  is  not  competent  to  aiy 
person  to  engraft  a  lectureship  by  compulsion  on  the  church;  otbenri* 
it  might  be  done  for  the  most  capricious  purposes,  and  in  abuse  of  tlKif- 
gular  institutions  of  the  church,  and  might  overthrow  the  whole  establii^ 
ment  Such  a  lectureship  must  have  a  legal  commencement  by  costeaor 
act  of  parliament  This  cannot  exist  by  immemorial  custom,  which  tbeli' 
presumes  to  have  had  a  legal  commencement,  because  it  is  traced  to  itseoi^ 
roencement  in  1658.  And  it  could  not  then  have  had  a  legal  coumeitt 
ment ;  because  even  if  the  bishop,  the  rector,  and  vicar  could,  by  their  j«i( 
assent,  engraft  it  on  the  church,  there  were  no  such  persons  then  exiita| 
having  competent  authority  to  accept  the  endowment  on  the  part  of  tiv 
church.  Lord  Mansfield,  in  the  case  of  the  Bishop  of  London,  says,  thtf 
no  person  can  use  the  pulpit  of  a  rector  without  his  consent:  thatmi^ 
mean  a  consent  by  the  person  who  has  the  possession  of  the  chureb,  wUeh 
appears  here  to  be  in  the  vicar.  There  being,  therefore,  no  legal  n^^  : 
the  present  applicant,  without  which  there  can  be  no  claim  on  the  Cootli 
exercise  its  jurisdiction,  I  think  we  ought  not  to  grant  the  appUcatioa.' 


(1)  /7i^.  T.  Liverpool  (Mayor  of),  8  A.  &  E.  176. 


(9)  2  But,  4S$. 


[ 


LECTURERS.  611 

!.  •'  no  person  shall  hereafter  be  received  into  the  ministrj,  LictuaBag. 
institution  or  collation  admitted  to  any  ecclesiastical  living,  Quaufica- 
>  preach,  to  catechise,  or  to  be  a  lecturer  or  reader  of  divi-  ™*»  a*" 
niversity,  or  in  any  cathedral  or  collegiate  church,  city,  or      "*"** 
arish  church,  chapel,  or  in  any  other  place  within  this  realm,  Lecturer  mutt 
licensed  either  by  the  archbishop,  or  by  the  bishop  of  the  he  lieenwd  u 
he  is  to  be  placed,  under  their  hands  and  seals,  or  by  one  of  ^^  n>in>s. 
lities  under  their  seal  likewise;  and  except  he  shall  first 
he  three  articles^  concerning  the  king's  supremacy,  the 
mon  Prayer,  and  the  thirty-nine  articles ;  and  if  any  bishop 
son  without  such  subscription,  he  is  to  be  suspended  from 
s  and  licences  to  preach  for  the  space  of  twelve  months. 
,  •*  none  licensed  as  is  aforesaid  to  preach,  read,  lecture,  or  Cmoon  S7. 
3g  to  reside  in  any  diocese,  shall  be  permitted  there  to  preach,  ^  ^^  artlclM. 
atechise,  or  minister  the  sacraments,  or  to  execute  any  other 
notion  (by  what  authority  soever  he  be  thereunto  admitted), 
consent  and  subscribe  to  the  three  articles  before  mentioned 
of  the  bishop  of  the  diocese  wherein  he  is  to  preach,  read, 
ise,  or  administer  the  sacraments  as  aforesaid.'*  (1) 
&  14  Car.  2.  c.4.    s.  19.    no   person    shall   be  allowed    or  Stat  1S&14 
lecturer,  unless  he  be  first  approved  and  thereunto  licensed   ^'/*J^  i«^ 
lop  of  the  province  or  bishop  of  the  diocese,  or  (in  case  Declflntion  of 
)  by  the  guardians  of  the  spiritualities,  under  his  seal ;  and  conformity, 
esence  of  the  archbishop,  or  bishop,  or  guardian,  read  the 
ides  mentioned  in   stat  13  Eliz.  c.  12.  with  a  declaration 
d  assent  to  the  same  ;  and  every  person  who  shall  be  ap« 
ived  as  a  lecturer,  to  preach  upon  any  day  of  the  week,  in 
apel,  or  place  of  public  worship,  the  first  time  he  preaches 
non)  shall  openly,  publicly,  and  solemnly  read  the  common 
vice  appointed  to  be  read  for  that  time  of  the  day,  and  then 
cly  and  openly  declare  his  assent  unto,  and  approbation  of, 
nmon  Prayer,  and  to  the  use  of  all  the  prayers,  rites  and  cere- 
nd  orders  therein  contained ;  and  shall,  upon  the  first  lecture 
onth  afterwards,  so  long  as  he  continue  lecturer  or  preacher 
we  appointed  for  his  lecture  or  sermon,  before  his  lecture  or 
,  publicly,  and  solemnly  read  the  common  prayers  and  ser* 
or  that  time  of  the  day,  and  after  such  reading  thereof  openly 
}fore  the  congregation  there  assembled,  declare  his  unfeigned 
said  book  according  to  the  form  aforesaid  ;  and  every  such 
11  neglect  or  refuse  to  do  the  same,  shall  from  thenceforth 
breach  the  said  or  any  other  lecture  or  sermon,  in  the  said  or 
:h,  chapel,  or  place  of  public  worship,  until  he  shall  openly, 


m,  In  bis  Instnictiont  for  instrument  it  ibould  be  abown  bj  wbcm 

I.),  fttatet,  that  the  fol-  and  in  what  manner  the  office  bad  been 

to  be  sent  to  the  bishop  Vacated.     S.   A  certificate  signed   by   the 

to  be  licensed :  —  1 .  A  incumbent  of  the  church  of  his  consent  to 

aving  been  duly  elected  the  election  or  appointment.     3.  Letters 

appointment  under  the  of  orders,  deacon  and  priest.     4.  Letters 

e  person  or  persons  hav-  testimonial  by  three  beneficed  elcrgymen. 
ant,  on  the  fisce  of  which 

a  a  S 
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publicl]r>  an<i  soleQinly  read  the  •common  prayers  aud  serrice  a^pobted  by 
the  said  book,  and  conform  in  all  points  to  the  things  therein  prescribed, 
according  to  the  purport  and  true  intent  of  that  act 

By  sect.  20.,  if  the  lecture  be  to  be  read  in  any  cathedral  or  oQlkgiste 
church  or  chapel,  it  will  be  sufficient  for  the  lecturer  openly  at  the  time 
aforesaid  to  declare  his  assent  and  consent  to  all  things  contained  id  the 
Book  of  Common  Prayer,  according  to  the  form  aforesaid. 

By  sect.  22.,  at  all  times,  when  any  sermon  or  lecture  is  to  be  preached, 
the  common  prayers  and  service,  in  and  by  the  Book  of  Commoo  Prayer 
appointed  to  be  read  for  that  time  of  the  day,  shall  be  openly,  publicly,  md 
solemnly  read  by  some  priest  or  deacon  in  the  church,  diapel,  or  place  of 
public  worship,  where  the  sermon  or  lecture  is  to  be  preached,  before 
such  sermon  or  lecture  be  preached,  and  that  the  lecturer  then  to  prttch 
shall  be  present  at  the  reading  thereof.  (1) 

After  the  rector's  consent  has  been  obtained-  for  a  clerk  to  officiate » 
lecturer,  the  bishop's  licence  is  also  necessary,  if  not  as  {orming  part  of  the 
tide  of  the  lecturer,  still  at  least  to  exempt  him  from  the  penalties  of  itiL 
13  &  14  Car.  2.  c.  4.  (2) 

In  the  case  of  the  churchwardens  of  St.  Bartholomew's  (3),  Chief  Jutice 
Holt  said,  '<  It  is  true  a  man  cannot  be  a  lecturer  without  a  licence  fipom  the 
bishop  or  archbishop  ;  but  their  power  is  only  as  to  the  qualification  and  it* 
ness  of  the  person,  aud  not  as  to  the  right  of  the  lectureship ;  and  the  Eeek- 
siastLcal  Court  may  punish  the  churchwardens,  if  they  will  not  open  tk 
church  to  the  person,  or  to  anyone  acting  under  him,  but  not  if  theyrefoie 
to  open  it  to  any  other.*' 

Tiie  archbishop  or  bishop  cannot  be  compelled  to  *'  approve  and  liocMe' 
a  lecturer :  thus  in  Bex  v.  Canterbury  (Archbishop  of)  and  London  (.fiuhf 
of)  (4),  the  Court  disciiarged  a  rule  for  a  mandamus  to  the  Bishop  ofLa^* 
don  to  license  a  clerk,  choseu  by  the  inhabitants  of  Sl  Bartholomew,  £i* 
change,  London,  to  an  endowed  lectureship  in  the  parish  chureh  thm 
upon  affidavit  made  by  the  bishop,  that  the  party  elected  had  been 
before  him  with  a  view  to  his  being  *<  approved  and  licensed,'*  that  beki 
made  diligent  inquiry  concerning  his  conduct  and  ministry,  and  being et** 
vinced  from  such  inquiry  that  he  was  not  a  fit  person  to  be  allowed  to  k^ 
ture,  he  had  conscientiously  determined,  after  having  heard  him,  that  It 
could  not  approve  or  license  him  thereunto.  (5) 

The  bishop  need  not  specify  the  reasons  from  whence  he  draws  hit  t^ 
elusion  of  the  unfitness  of  the  party  :  but  if  it  appear  that  he  has  exeroii' 
his  jurisdiction  partially  or  erroneously  ;  or  if  he  refuse  to  inquire  tod  cs* 
amine  into  the  party's  idoncity  or  qualifications ;  or  if  he  assign  a 


(1)  The  provisions  of  sUt.  13  &  H  Car.  2 
c.  4.  do  not,  by  section  23.  of  such  statute, 
extend  to  the  university  church,  where  any 
sermon  or  lecture  is  preached  there  as  and 
for  the  university  sermon  or  lecture ;  but 
the  same  may  be  preached  or  read  in  such 
sort  and  manner  as  the  same  hath  been  here- 
tofore preached  or  read. 

(S)  Clinttm  r.Hatchard,  1  Add.  103.  in  not. 

(S)  3  Salk.  87. 

(4)  15  East,  117. 


(5)  The  rule  which  included  ^^\ 
bishop  of  Canterbury,  as  well  aslbebi**  j 
in  the  altematiTe,  was  also  discfesi^*  *  I 
against  the  former,  against  vhon  ''**^i 
pressed  ;  though  it  was  oonddcnd  tii|  I 
equally  open  to  the  party  to  aistg  'f^j 
stantive  application  against  the  tfd»tBiy| 
if  he  declined  to  inquire  as  to  lui  jjjjl 
with  a  view  to  approve  or  di$appw*"*| 
as  a  fit  person  to  be  licensed. 
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for  hiB  refusal  to  license  which  is  mamfestly  bad,  the  Court  will  interpose 
its  authoritative  admonition. 

But  where  a  lecturer  is  supported  by  voluntary  contributions,  the  bishop 
b  the  proper  judge  whether  or  no  any  lecturer  in  such  place  ought  to  be 
admitted,  unless  there  be  an  immemorial  custom  to  the  contrary.  (1) 

In  J&x.  V.  Exeter  (Bishop  of}  (2),  where  no  immemorial  custom  appeared 
to  appoint  a  lecturer  in  a  parish  church,  and,  on  the  contrary,  it  appeared 
the  lectureship  was  founded  in  1658,  when  the  episcopal  constitution 
•ospended,  and  consequently  there  could  not  be  the  joint  assent  of  the 
bbhep,.the  rector,  and  the  vicar  to  the  endowment,  a  mandamus  to  the  bishop 
to  license  a  leoturer  without  the  assent  of  the  vicar  was  denied;  though  it 
appeared  that  the  lectureship  was  originally  endowed  by  the  rector  with  an 
annual  stipend  payable  out  of  the  impropriate  rectory,  and  that  several 
leelurerft  had  from  time  to  time  been  accepted  by  the  bishop  and  vicar  for 
the  time  being. 

The  Act  of  Uniformity,  stat.  13  &  H  Car.  2.  c.  4.  s.  19.,  having  enacted 
ihat  no  person  shall  be  allowed  to  preach  as  a  lecturer,  in  any  church,  &c. 
aalcM  he  be  first  approved  and  thereunto  licensed  by  the  archbishop  of  the 
pnmnce,  or  bishop  of  the  diocese,  &c.,  the  Court  will  not  entertain  a  motion 
fcr  a  mandamus  to  the  bishop  to  license  a  lecturer  appointed  by  the  parish, 
the  previous^  refusal  of  the  bishop  to  do  so,  upon  the  alleged  ground  of 
in  the  party  elected,.unless  it  be  shown,  that  the  like  application  has 
•h»  been  made  to  the  archbishop,  and  rejected  by  him.  (3) 

A  licence  granted  by  a  bishop  to  a  clergyman  to  officiate  in  a  proprietary 

ftapfl,  it  revocable  at  the  will  of  the  bishop:  thus,  in  the  office  of  judge 

fnmaotedbj  Hodgson  y.Dillony{D.D.)  (4),  Dr.  Lushington  observed,  **It 

doai  not  appear,  from  the  articles,  that  the  bishop  had  any  particular  reason 

Ar  revoking  the  licence  in  this  case ;  they  are  silent  as  to  the  motives  which 

■ced  the  bishop  to  adopt  this  measure ;  all  that  is  presented  to  the 

is  an  act  done  by  him  purporting  to  revoke  the  licence  he  had 

led.     The  question,  therefore,  is,  whether  the  bishop  has  an  absolute 

it»  at  his  own  exclusive  discretion,  to  revoke  such  a  licence.  Under  such 

iOMtances,  I  am   not  to  impute  to  Dr.  Dillon  the  having  given  good 

for  the  act,  nor  to  the  bishop  the  having  acted  without  any  reason. 

"On  looking  at  the  terms  of  the  licence,  I  cannot  but  regret  that  licences 

tin  description  should  be  worded  with  so  little  care  and  caution ;  not 

the  mode  in  which  the  licence  is  worded  can  affect  the  law  of  the  case ; 

on  account  of  the  doubts  that  may  be  raised,  and  of  their  leading 

into  mistakes.     The  licence  is  granted  to  Dr.  Dillon,  as  the  minister 

A  proprietary  chapel,  and  it  authorises  him  to  perform  all  the  ecclesiastical 

belonging  to  that  office.     I  know  not  what  functions,,  according  to 

kw  of  the  Church  of  England,  appertain  to  the  minister  of  an  uncon- 

"^tied  chapel ;  I  know  of  no  ecclesiastical  duties  belonging  to  that  office. 

^  having  first  before  us  subscribed  the  articles,  and  taken  the  oath,  and 

^  and  subscribed  the  declaration,  which  in  this  case  are  required  by 

U^  be  taken,  made,  and  subscribed.*     I  am  not  aware  what  that  oath 
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)  S  East,  462. 


(^)  Rex  V.  London  {Biikop  of),  13  ibid. 
41*1. 

(4)  3  Curt  388. 
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LccTOREas.  and  that  declaration  are^  which  are  said  to  be  required  by  law.  The  obsenr- 
Judgment  oT"  ^^^^n  18  perfectly  true,  that  this  is  an  absolute  licence ;  there  is  no  reser?- 
Dr.  Lutbington  ation,  that  it  should  be  only  durante  bene  placUo^  or  during  good  behafionr; 
^nS^u^'n  \  ^^^  ^^  ^^  simply  a  grant  of  a  licence ;  and  the  question  I  have  to  detennine 
is,  whether  the  bishop  has  a  right  of  summary  reyocation. 

^  Neither  of  the  counsel  has  referred  to  any  legal  authoritiei,  and  I  do 
not  think  it  requisite  to  support  the  judgment  I  am  about  to  give  by  a 
reference  to  authorities  on  the  subject  I  think  that  the  prineiple  on  wUdi 
the  law  of  the  Church  of  England  stands  in  this  matter  is  this:  No 
clergyman  whatever  of  the  Church  of  England  has  any  right  to  offidaleis 
any  diocese,  in  any  way  whatever,  as  a  clergyman  of  the  Church  of  Engbad, 
unless  he  has  a  lawful  authority  so  to  do,  and  he  can  only  have  that  antborilj 
when  he  receives  it  at  the  hands  of  the  bishop^  which  may  be  confeiTed  is 
various  ways ;  as  by  institution  (in  the  case  of  a  benefice),  by  licence,  when 
the  party  is  a  perpetual  curate ;  and  by  licence,  when  the  clergyman  ofr 
ciates  as  stipendiary  curate. 

**  I  do  not  think  it  requisite  to  consider  what  is  done  in  the  caseof  rectm 
vicars^  and  perpetual  curates,  because  these  persons  are  now  all  regaktad 
by  the  law  of  the  land.  The  point  1  have  to  consider  is  this :  What  ktb 
nature  of  a  proprietary  chapel,  unconsecrated,  and  what  is  the  nature  of  i 
licence  granted  by  the  bishop  to  the  minister  of  such  a  chapel ;  by  wkt 
power  and  authority  he  grants  such  licence ;  and  whethcTi  on  the  gnwad  if 
having  granted  such  licence,  he  is  estopped  from  remedy  himsdf,  exeept  ■ 
the  mode  required  by  law  ? 

"  I  need  not  state  that  the  ancient  canon  law  of  this  country  knew  ■•> 
thing  of  proprietary  chapels,  or  unconsecrated  chapels  at  alL    The  meemtf 
of  the  times,  the  increase  of  population,  and  want  of  accommodation  ii  tk 
churches  and  chapels  in  the  metropolis  and  other  large  towns,  gaveriieto 
the  creation  of  chapels  of  this  kind,  and  to  the  licensing  of  ministen  of  tkf 
Church  of  England  to  perform  duty  therein.     The  licence  granted  bftk 
bishop  on  such  occasions  emanates  from  his  episcopal  authority.    HeeooU 
not,  however,  grant  such  a  licence  without  the  consent  of  the  rector  or  lier 
of  the  parish,  for  the  cure  of  souls  belongs  exclusively  to  the  rector  orite 
Here  is  the  consent  of  the  rector  obtained  not  to  an  ordinary  liceaeetot 
stipendiary  curate,  but  to  confer  a  nondescript  title,  that  of  minister  of  n 
unconsecrated  chapeL 

'*  The  bishop,  therefore,  confers  this  licence  by  virtue  of  hb 
authority.     What  is  to  prevent  his  revocation  of  it  at  any  time  k  tff 
think  fit  ?     Is  this  a  licence  which  will  not  only  be  good  against  luii,  bit* 
it  to  prevail  against  any  successor  who  may  come  after  him?   Itiis 
licence  granted  only  from  the  exigency  of  the  moment,  and  for  oo  ^ 
reason    whatever.      Supposing,  by   new  powers   being  given  nodtf  ^ 
Church  Building  Acts,  other  churches  and  chapels  were  to  be  < 
according  to  the  law  of  the  Church  of  England  throughout  the  hodiwJi 
not  the  necessity  for  these  unconsecrated  chapels  cease  ?    And,  aoderM^ 
circumstances,  could  the  grantee  of  such  a  licence  continue  toolBdit^' 
direct  opposition  to  the  bishop  ? 

**  It  is  not  necessary  to  examine  the  expediency  of  vesting  socb  tp^, 
in  the  bishop ;  the  question  is.  What  is  th^  law  ?  I  think  it  is  iocoski', 
upon  those  who  assert  the  affirmative  —  that  is,  who  assert  that  it  is  n  ^| 
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r  of  the  bishop  to  confer  a  permanent  right,  as  against  himself—  to  show  LicruKBiis. 
uch  a  power  has  been  conferred  by  the  ecclesiastical  law.     I  am  of  judgment  of 
m  that  no  such  a  power  has  been  granted  ;  that  it  is  not  even  in  the  Dr.Lufhington 
r  of  the  bishop  himself  to  estop  himself,  but  that  he  is  bound,  accord-  ^^j?^^^  Ij 
)  the  exigency  of  the  case,  to  revoke  such  a  licence,  if  he  thinks  the 
of  the  church  requires  it 
have  heard  no  authorities  cited  on  one  side  or  the  other,  which 
re  the  examination  of  the  Court  to  ascertain  their  applicability ;  and, 
tneral  principles,  I  am  of  opinion  that  the  bishop  has  authority  to 
e  such  a  licence  as  this  according  to  his  own  discretion ;  he  has  exer- 
that  discretion  in  this  case  —  a  discretion  not  examinable  by  me ;  and 
e  DO  alternative  but  to  admit  the  articles." 

e  defendant,  at  first,  gave  a  negative  issue  to  the  articles,  but  on  the 
court  day  retracted  his  negative  issue,  and  gave  an  affirmative  issue, 
e  Court,  thereupon,  pronounced  in  the  terms  of  the  promoter's  prayer, 
Ij,  **  That  the  defendant  be  monished  to  refrain  from  publicly  reading 
ra,  preaching,  administering  the  holy  sacrament  of  the  Lord's  Supper, 
lerforming  any  other  ecclesiastical  duties  and  divine  offices  in  the  said 
tl,  without  lawful  authority,  and  that  he  be  condemned  in  the  costs/* 
•tat.  7  &  8  Vict  c.  59.  s.  L  (1),  the  bishop  of  the  diocese,  where  any  lee-   Sut  7  &  sVIct 
I  or  preachers  have  been  appointed,  subsequent  to  July  29.  1844,  to  ^*  ^^*  '*  ^* 
h  lectures  or  sermons  only,  can  require  them  by  writing  under  his  be  compelled  to 
and  seal,  to  undertake  and  perform  such  other  clerical  or  ministerial  perform  other 
I  as  assbtant  curate  or  otherwise,  within  such  district,  parish,  or  place,  uian^««*l»l. 
;  bishop,  with  the  assent  of  the  incumbent,  shall  think  proper,  and  also  longing  to  their 
ry  from  time  to  time,  if  necessary,  and  with  the  like  assent,  the  par-  l««twfwhip8. 
X  duties  so  required^o  be  performed. 

usteesofa  lecture,  to  be  preached  at  a  convenient  hour,  may  appoint  Trustees  of  a 
lOur  they  please,  and  vary  their  appointment  (2)  lecture  can 

Rex  V.  Jacob  (3),  Romain  obtained  a  rule  to  show  cause  why  a  manda-  hour  ta  have  it 
ihould  not  be  granted,  to  restore  him  to  the  lectureship  of  St  Dun-  Poached. 
.  On  showing  cause,  it  was  stated  that  the  trustees  of  the  founder  of 
€tureship  appointed  him  to  preach  at  seven  in  the  afternoon ;  but  he 
I  only  preach  immediately  after  service  ;  and  it  appearing  that  the 
had  before  been  varied,  the  Court  discharged  the  rule  with  costs ; 
ise  the  above  circumstances  had  not  been  disclosed  when  the  motion 
riginally  made. 

t  is  desirable  that  the  rector  should  have  the  nomination  of  all  the  BtwhomLic- 
fmen  under  his  control ;  he  is  the  best  judge  of  their  principles  and  ][^""^^^  „ 
iments,  and  the  best  able  to  take  precautious  against  the  holding  forth  chosen. 
octrine  in  the  morning,  and  another  in  the  evening."  (4) 

person  can  be  a  lecturer,  endowed  or  unendowed,  without  the  rector^s  Ko  person  can 
nty  unless  there  be  an  immemorial  custom  to  elect  without  his  consent ;  ^  *  lecturer 
i  there  is  such  a  custom  it  is  binding  on  the  rector,  as  it  supposes  a  rector's  con- 
kration  to  him  ;  and  in  such  a  case  the  right  of  the  lecturer  partially  sent,  except  it 
ledes  the  right  of  the  rector.   If  the  lectureship  be  endowed,  that  affords  ^  ^^  custom. 

Stephens*    Ecclesiastical     Sututes,  (3)  Serjt.  Hill's  MSS.  1  Bum's  £.  L.  400. 

(4)  Per  Mr.  Justice  Park  in  Aruoid  v. 
iltf  T.  BaiMmrsi,  1  W.  Black.  SIO.  Bath  and  IVelU  {Bishop  of),  5  Bing.  3S5. 
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a  Btroog  argument  to  support  the  custom,  and  to  show  that  it  had  a  legal 
commencement.  (1) 

In  Clinton  v.  Hatchard  (2),  Dr.  Swabey  observed,  '*  In  the  case  of  every, 
at  least  unendowed,  lectureship,  no  choice,  by  the  parish,  of  a  lecturer  is 
effective,  without  the  consent  or  approval  of  the  rector ;  whose  undoabted 
right  it  is,  in  every  such  case,  to  grant  to,  or  withhold  from,  the  lecturer  to 
chosen,  the  use  of  his  pulpit.*' 

In  Farnworth  v.  Chester  {Bishop  of)  (3),  Chief  Justice  Abbott  stated, 
*<  It  is  undoubtedly  law,  that  wherever  a  chapel  of  ease  is  erected,  the 
incumbent  of  the  mother  church  is  entitled  to  nominate  the  minister,  onlcfs 
there  is  a  special  agreement  to  the  contrary,  to  which  parson,  patron,  and 
ordinary  must  be  parties.  There  being  in  this  case,  no  special  agreement, 
to  which  parson,  patron,  and  ordinary  were  parties,  it  appears  to  me  that 
no  person  can  .have  a  right  to  compel  the  vicar  of  the  parish  to  allow  an- 
other, although  licensed  by  the  bishop,  to  officiate  in  a  public  chapel^  eicded 
for  the  ease  of  the  inhabitants  of  a  portion  of  the  parish ;  and  that  no  sneb 
person  can  officiate  without  the  consent  of  the  vicar." 

In  Dixon  v.  Metcalfe  (4),  Lord  Chancellor  Northington  says,  'I 
shall  dismiss  this  bill,  for  several  reasons.  First,  because  the  plaintiff  hu 
no  legal  title.  Secondly,  because  he  has  no  equity.  Thirdly,  becaoie  tUi 
election  is  an  usurpation  upon  the  vicar. 

^  It  is  difficult  to  say  who  was  the  endower  of  this  chapel.  If  there  w 
sufficient  waste  to  approve,  the  lord  of  the  manor  was  the  endower;  liat 
whoever  was,  it  was  not  an  endowment  of  a  chapel  of  eas^  but  of  aconvn- 
ticle  in  the  time  of  the  usurpation.  When  the  times  changed  and  the 
restoration  took  place,  the  right  of  nomination  was  restored  to  the  viear  of 
the  mother  church. 

"  It  is  undoubted  law,  that  whenever  a  chapel  of  ease  is  erected,  the  in- 
cumbent of  the  mother  church  is  entitled  to  nominate  the  minister,  unlev 
there  is  a  special  agreement  to  the  contrary,  which  gives  a  compensation  to 
the  incumbent  of  the  mother  church :  a  mere  arbitrary  agreement  betireei 
patron,  parson  and  ordinary,  without  such  a  compensation,  is  not  to  be 
supported.  In  the  case  of  prescription,  every  thing  is  presumed  to  bvs 
been  proper.    An  agreement  with  a  compensation  to  the  parson  b  suppotei 

*'  There  can  be  no  prescription  in  this  case,  because  the  chapel  was  bailti> 
1657,  or  very  little  earlier.  The  consecration  is  express  as  a  chapel  of«*» 
that  is  sufficient  to  support  the  vicar's  right  to  the  nomination.  Aftenrird^ 
in  the  same  instrument,  the  archbishop  gives  the  nomination  to  the  inbaht* 
ants  of  Armley  and  Wortley,  which  he  could  not  do  of  his  own  authoritr; 
and  it  is  observable  he  gives  it  to  the  most  improper  people,  as  they  v0* 
sectaries.  There  is  no  pretence  in  this  case  of  any  agreement  beti«" 
patron,  parson,  and  ordinary,  either  with  or  without  a  compensation  to  tfae 
vicar.  The  declaration  of  the  vicar  at  the  time  of  the  consecration  cow 
not  bind  his  successors,  if  it  did  himself:  nothing  he  could  do  woaldliA*^ 
that  effect,  unless  it  was  by  a  proper  deed  under  his  hand.    The  Doofflfr 


(1)   Rtx  V.  London  (Bhhopof),  1  T.  R.  (2)  1  Add.  103. 

331.     1  Wils.  11.   Bexx.  FieUi,4  T.  R.  125.  (3)  4  B.  &  C.  568. 

Case  of  the  Lecturer  of  St.   j4nne%    West-  (4)  2  Eden,  363. 

minster^  2  Str.    1192.      Scd  vide  Dixon  v.- 
Metcalfe,  2  Eden,  360. 
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lions  to  the  curacy  by  the  iriliabitants  are  so  many  instances  of  usuq)ation» 
but  it  did  not  take  away  the  tig  lit  of  tlie  succeeding  vicar  to  nominate 
upon  &  vacancy /* 

In  AUmmey  Gmtrtd  y,  Parker  (I)  Lord  Ilardwlcke  observed,  **  The 
qurj^lion  concerning  the  right  of  election  and  qualification  to  voti*,  depends 
on  tbb  deed  of  trust,  and  on  the  usage  in  the  parish,  expounding  and 
ptittiug  a  construction  on  the  general  words  thereoff  which  is  the  best 
^mpositor  of  such  very   large  and  general   words  in  ancient  grants  and 

Wbim  the  election  of  a  lecturer  is  claimed  by  custom,  it  mu^tt  be  good 
At  eonimon  law,  that  is,  it  must  have  existed  iromemorially,  and  must  be 
rery  dearly  and  satisfactorily  proved*  (2) 

The  right  to  elect,  where  such  cuj^tom  prevails,  is  generally  vested  in 
tlie  parishioners ;  and  in  some  instances,  where  the  lectureship  has  been 
by  the  bounty  of  an  indiviilual^  the  election  is  directed  to  be  made 
em  in  the  will  of  the  founder.  (S) 

«Ut-  13  &  14  Can  2.  c.4.  s.2L  k  stat.  15  Car.  2,  c.6.  ».7.,  if    any 

90,  who  is  disabled  or  prohibited  to  preach  any  lecture  or  sermon,  shall, 

uriog  the  time  that  he  continues  so  disabled  or  prohibited,  preach  any 

Bon  or  lecture,  he  is  to  suffer  three  months*  imprisonment  in  the  com- 

gaol;  and  any  two  justices  of  the  peace  of  any  county,  or  the  mayor 

Other  chief  magistrate  of  any   city  or  town  corporate,  upon  certificate 

the  ordinary  made  to  hiui  or  them   of  the  offence  committed,  are 

eocnmit  the   offender  to  their  gaol  of  the  county,  city,  or  town  cor* 
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LORD'S  SUPPER- 


LORD'S  DAY.  (1) 


LORD'S  SUPPER.  (2) 

Tui  Statotis —  Cawm  82.  A  dectui  ecmmmniom  table io  beprovidedim.  every  ekmnk-^A 
communion  table  defined  —  Judgment  of  Sir  Herbert  Jmner  Fuat  m  Fuilkocr  9.  IkA- 
field  —  Bread  and  wine  to  be  provided  apamst  erery  emnmumiam  —ArU  90l  Camamtm 
in  both  kindi  —  Stat,  1  Edw.  6.  c  1.  «.  7.  —  The  usage  of  other  ehmrthe*  mat  rwiimii 
— Arlieie  28.  Coneecration  —  Bread  and  wine  remaining  uneoneetraUd '—  Omnwi 

—  Oblationefdue  to  the  miniater  —  Habit  or  thk  MiNurxm  omciATiiio —  Ctmm  71. 
Ministera  not  to  preach  or  administer  the  eommuniom  in  private  homma — Gmmmbhw  ^ 
the  $iek  — Canon  22.  Warning  to  be  given  beforehand  for  the  comumumion  —  Sarviu  dki 
there  i«  no  communion  —  Ptreona  deairoma  to  be  commumieamta  to  forward  their  umm 

—  }fhat  number  ia  requiaite  far  communicating —  Miniater  refusing  to  fldbaN^rlk 
holg  sacrament  —  Who  shall  oa  uiall  not  bx  adiirtkd  to  the  Holt  Cohmi- 
KioN —  Canons  28.  26,  27.  ^  109.  —  Future  of  the  eomnntnieanta — Bom«fleumd» 
year  to  be  administered  —  Canon  H.  The  communion  to  be  thrice  a  fvar  rtmivai  0— 
28.  Churchwardens  and  minister  to  take  notice  of  those  parishioners  who  mbaani  timadm 

—  Canon  112.  Non-tommunieantM  at  Easter  to  be  preaented — Canon  S4.  Qfbcn  •■ 
cathedral  fomndationa  —  Canon  23.  Studenta  in  coOegea  to  reeeiv  tka  eomaumianfim 
times  a  gear, 

Statotei.  The  principal  statutes  respiting  the  sacraments  are»  stat.  1  Edw.  6.  cl. 

(against  such  as  shall  unreverently  speak  against  the  sacrament  of  the  ahir, 
and  of  the  receiving  thereof  under  both  kinds)  (3),  stat  2  &  S  Edw.  6.  el. 
(for  uniformity  of  service  and  administration  of  the  sacraments  throogimt 
the  realm)  (4),  stat*  1  Eliz.  c.2.  (for  the  uniformity  of  common  prayer  oii 
service  in  the  church,  and  administration  of  the  sacraments)  (5X  s^7 
Jac.  1.  c.2.  (all  such  as  are  to  be  naturalised,  or  restored  in  blood,  are 
first  to  receive  the  sacrament  of  the  Lord's  Supper,  and  the  oath  of  aBe- 
giance,  and  the  oath  of  supremacy)  (6),  stat  9  Geo.  4>.  c.17.  (repealiagio 
much  of  several  acts  as  imposes  the  necessity  of  receiving  the  sacrament  ef 
the  Lord's  Supper  as  a  qualification  for  certain  offices  and  emplojmeDts)  (7)^ 
and  stat  2  Gul.  4.  c.  7.  (Ir.)  (for  the  relief  of  his  majesty's  sohjeeti  ii 
Ireland,  being  protestants  of  the  established  church,  and  to  repeal  an  act 
passed  in  the  parliament  of  Ireland,  in  the  thirty-third  year  of  the  reign  of 
King  George  the  Third,  intituled  ''An  Act  to  remove  some  doubts  reipecl* 
ing  persons  in  office  taking  the  sacramental  test**).  (8) 

The  82d  canon,  after  reciting  that  *'  we  have  no  doubt  but  that  ia  d 
churches  convenient  and  decent  tables  are  provided  and  placed  fbrik 
celebration  of  the  holy  communion/  proceeds,  *^  we  appoint  that  tkei 

locrerychurcb.  tables  shall  from  time  to  time  be  kept  and  repaired  in  sufficient  and  leealf 
manner,  and  covered  in  time  of  divine  service  with  a  carpet  of  silk  orotlff 
decent  stuff,  thought  meet  by  the  ordinary  of  the  place,  if  any  qoestioflbe 
made  of  it,  and  with  a  fair  linen  cloth  at  the  time  of  the  ministratioi^  *> 

(1)   Vide  tit.  Sunday.  (4)  Ibid.  310. 

(*/)  Fi'dr  tit.  Baptism— Bi.AsrH»rr  AND  (5)  Ibid.  363. 

PaorANENEss  —  Church —  Dissenters —  (6)  Ibid.  534. 

Pritileges  AND  Restraints  or  TUB  Clzrgt  (7)  Ibid.    1361. 

—  PuBMc  Worship.  •  (8)  Ibid.  1481. 

(S)  Stephens*  Ecclesiutical  Statutes,  291. 
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becometh  that  table;  and  so  stand,  saving  when  tlie  holy  communion  is  to  Lord's Supfei 
be  administered,  at  which  time  the  same  shall  be  placed  in  so  good  sort 
within  the  church  or  chancel,  as  thereby  the  minister  may  be  more  con- 
veniently beard  of  the  communicants  in  his  prayer  and  ministration,  and 
tbe  communicants  also,  more  conveniently  and  in  more  number,  may  com- 
■uiDicate  with  the  said  minister." 

An  immoveable  structure  is  not  a  communion  table  within  the  meaning   A  communion 
of  the  rubrics  of  the  Book  of  Common  Prayer  and  the  canons  ecclesiastical,        ®  defined. 
Bor  is  there  any  authority  in  the  same  for  the  use  of  a  credence  table,   g"^  Herbet** 
Thofl  in  Faulkner  v.  Litchfield  and  Steam  (1 )  Sir  Herbert  Jenner  Fust  ob-  Jenner  Fust 
**It  has  been  contended,  and  very  properly  so,  that  the  present  ^^-^T^^T^^' 
n  must  be  determined  by  the  Act  of  Uniformity,  and  those  rubrics 
are  incorporated  in  and  form  a  part  of  it ;  that  the  former  Acts  of 
UBtfonnity,  as  to  this  question,  are  repealed  by  the  present  Act  of  Uniformity, 
•ad,  eoDsequently,  they  are  not  in  any  way  binding ;  no  doubt  that  is  per- 
fMdy  correct     But  in  order  to  arrive  at  the  true  meaning  of  the  expres- 
pioaa  which  are  used  in  the  present  rubrics,  it  may  not  be  improper  to  con- 
rider  the  sense  in  which  the  same  terms  were  used  at  the  time  at  which  the 
dteretiona  were  made  at  the  era  of  the  Reformation  ;  and  from  that  date 
I  to  the  passing  of  the  act  which  is  now  in  force,  which  establishes  the 
Book  of  Common  Prayer  and  the  order  of  the  administration  of  the 
sacraments  of  the  church  ;    and  also  to  review  what  has  taken  place  down- 
wirds  to  the  present  time.     And  here  it  is  to  be  observed,  with  respect  to   The  word 
Ike  nae  of  the  word  *  table*  itself  in  the  present  rubric,  the  term  is  to  be  ** table** in  Um 
eoQatmed  according  to  its  usual  and  popular  meaning ;  no  forced  construe-  ^^  ^^  construe' 
tha  it  to  be  put  thereon,  unless  it  be  shown  that  the  term  has  derived  a  according  to  ii 

■uticttUr  determination  from  the  manner  in  which  it  was  used  in  the  first  "*V"  !!!!l]:^. 
*  puiar  meaning 

wtBnce  in  the  orders  and  rubric,  or  from  the  acceptation  which  it  has 
aiiice  obtained  by  usage.  In  construing  all  acts  of  parliament,  it  is  right  to 
in  what  sense  a  word  is  generally  used,  and  to  resort  to  any  other 
station  only  when  it  is  clearly  the  object  of  the  framers  of  the  act 
the  word  shall  receive  a  more  restricted,  or  a  more  extensive  signifi- 
than  the  term  naturally  suggests.  It  is  competent,  however,  for  the 
^•flriuurch wardens  to  contend  that  the  word  *  table  '  may,  in  its  common  sig- 
laon,  be  that  of  an  article  composed  of  wood,  standing  on  a  frame,  and 
iveable ;  yet  notwithstanding  that,  that  at  the  time  it  was  first  inserted 
-<Ib  the  rabric  it  contained  another  meaning,  which  is  the  construction  that 
>&■  to  be  put  on  it  in  the  present  rubric.  Therefore  it  is  necessary  to  see 
r^^kat  was  the  meaning  when  there  was  first  a  cliangc  from  the  word  'altar' 
*)4bB  '  tii>le,'  and  to  look  at  the  form  in  which  the  table  had  been  fixed,  and 
in  the  time  at  which  the  alteration  took  place ;  for  that  some  differ- 
i  intended  by  those  by  whom  the  change  was  originally  made^  there 
IB  be  no  doubt. 

^  Now  looking  at  this  part  of  the  question,  what  is  the  state  of  the  churches 

t  that  date  ?     We  all  know  —  and  it  has  been  argued  on   both  sides  — 

,  from  some  date  down  to  the  Reformation,  the  religion  of  this  country 

I  that  of  Romanism ;   that  the  Ch i^ch  of  England,  prior  thereto,  held 

doctrine  of  transubstantiation ;  but  that  doctrine,  at  the  time  of  the 

(1  j  1  Rob.  18J. 
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ReforiDation,  was  one  of  the  most  important,  if  not  the  most  important,  ob 
which  the  two  churches  differed  from  each  other.  On  denying  that  doe- 
trine,  which,  by  the  articles  of  the  Church  of  England,  is  declared  to  be 

*  repugnant  to  the  plain  words  of  Scripture,'  it  was  thought  necesBaiy  to 
alter  the  form,  as  well  as  the  name,  which  had  been  before  described  as  an 
<  altar,'  upon  which  the  sacrifice  was  supposed  to  be  offered  up  whenefcr 
the  sacrament  was  administered.  I  say  we  must  consider  what  was  the 
alteration  introduced  at  that  time;  for  the  names  of  'altar'  and*  table' 
were  differently  used  at  different  times. 

"  It  was  contended,  that  by  the  rules  of  the  Romish  churchy  altars  mot 
be  built  of  stone ;  that  they  must  be  immoveable ;  and  various  authoritia 
from  the  books  of  the  canon  law  were  cited,  in  order  to  show  that  these 
tables  could  not  otherwise  be  fully  consecrated ;  that  if  they  were  remofed, 
they  must  be  re-consecrated.  Now  the  Court  does  not  think  it  requisite  to 
follow  all  these  authorities,  and  to  carry  this  argument  to  the  full  exteat 
contended  for ;  nor  is  it  necessary  that  it  should  be  proved,  as  is  alleged 
on  the  part  of  Mr.  Faulkner,  that  this  structure  is,  in  fact,  though  called  t 

*  communion  table,'  essentially  an  altar.  The  tests  applied  to  an  altar  by 
the  learned  counsel  were,  that  it  should  be  made  of  stone ;  that  it  shoaU 
be  fixed  to  the  wall,  or  so  fixed,  at  leasts  as  to  be  an  immoveable  stmctme; 
and,  therefore,  that  every  article  which  was  so  fixed,  and  made  of  that 
material,  was  m  fact  and  essentially  an  altar.  I  do  not  think  it  neceasaij 
to  carry  the  argument  to  that  extent,  because,  if  the  Court  should  he  ntis- 
fied  that  it  is  not  a  communion  table,  that  is  all  that  is  necessary  to  tke 
decision  of  this  case.  But  it  is  not  unimportant  to  consider  what  was  tke 
structure,  and  what  was  required  at  the  time  at  which  these  tablesy  aiider 
the  name  of  altars,  were  used  in  the  Romish  church,  and  also  to  see  wlttt 
changes  have  been  made  in  the  material,  and  in  the  mode  of  erecting  these 
altars. 

"  In  the  course  of  the  argument  upon  this  point,  the  Court  was  refeRed,as 
to  the  Romish  church,  to  the  authority  of  Cardinal  Bona,  in  his  trea^ 
'  De  Rebus  Liturgicis;'  and  the  particular  passages  which  were  cited  aie 
to  be  found  in  the  Ist  book,  cap.  20.,  and,  of  his  entire  works,  published  ia 
1723,  page  251.     That  author  proceeds  to  describe  what  was  the  slate  aad 
condition  of  altars,  and  the  uses  to  which  they  were  applied,  from  their 
earliest  introduction.     Speaking  of  the  antiquity  of  altars,  he  says:  'djjii 
vero  structurse  altaria  ilia  fuerint,  an  sub  dio,  an  in  loco  clauso  et  Die 
special! ter  consecrato,  cum  de  his  Scriptura  sileat,  non  est  facile  defim 
His  igitur  omissis,  quae  ad  nostrum  institutum  non  pertinent,  de  altaribn 
Novi  Testanienti  agendum  est,  in  quibus  corporis  et  sanguinis  Christi  sseri- 
ficium  incrucutum  immolatur.  .  . .  Primis  ecclesiae  sseculis  an  lignea  UuM 
vel  lapidea,  non  liquet.     Utraque  crediderim  tempore  persecutionis  usitilit 
prout  rerum  tocorumquc  opportunitas  ferebat      Usus  autem  Ugneonfl 
niagis  expeditus  erat,  quia  facilius  de  loco  in  locum  transferri  potersiti 
Plerique  scriptores  asserunt  a  S.  Sylvestro  constitutum,  ut  altaria  lapides 
essent ;  sed  hujus  decreti  nulla  mentio  apud  antiquos  reperitur.   ConciiivB 
Epaonense,  anno  509  celebratum,  statuit,  cap.  26.  ut  altaria,  nisi  slot  lapidsii 
infusione  Chrismatis  non  sacrentur.     Altaris  quoque  lapidei  tanqoamei 
muniter  tunc  usitati  meminit  Gregorius  Nyssenus,  qui  eodem  scculo  <]•* 
Sylvester  claruit,  Orat  in  Baptismum  Christi,  his  verbis :  Nam  et  altarehoe 
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ictam  cui  adsistimus  lapis  est  natura  communis,  nihil  differens  ab  aliis  Lono'iiSuprKE. 

utis  lapideis:  ex  quibus  parietes  nostri  extruuntur^  et  pavimenta  exor-  j^i^ent  of^ 

ntur.  •  •  • .  Ligneum  vero  ex  ipso  saeculo  Athanasius  commemorat  Epist.  Sir  Herbert 

Solitarios  dicens :   Cum  rapuissent  subsillia  et  cathedram  et  mensam»  erat  ^^^^^^^^^ 

1.  /-^x  1     /-^v  1     .        «  T^  .,.,,..  in  Faulkner  r, 

im  ugDea(l),  et  vela  (2)  ecclesise^  &c.     Ex  quibus  mtelligimus,  pro-  LitckjiekL 
4bcaum  tuDC  usum  in  Oriente  lignei  et  lapidei  viguisse.' 

•*  From  this  it  would  seem,  that  in  the  early  ages  of  the  Church,  the  ma-   In  the  early 
riml  of  which  altars  were  composed  was  considered  a  matter  of  indifference.   Q^^h'the 
»e  cardinal,  after  mentioning  a  few  instances  of  silver  being  used  for  the  material  of 
.rpoae,  proceeds:    Postea  sancivit  Ecclesia,  ut  nemini  liceat  celebrare,  ^'"ch  alun 
B  in  aitan  lapideo  consecrato ;  sed  quis  hoc  primum  certa  lege  nrmaverit,  ^n,  considered 
iTesteme  an  alius,  adhuc  incertum  est*    Then  as  to  the  difference  in  the  •matter of  in- 
neture :  *  Erani  autem  olim  diverssB  altarium  structurse ;  nam  aliquando        ^'^^^' 
11  taotum  columnsB  mensa  lapidea  superjacebat ....  qualia  sunt  etiam 
die  altaria  quaedam  subterranea  RomsB  in  ecclesia  S.  CecilisB.    Aliquando 
lataor  columnis  eadem   mensa  suffulta  erat ....  Interdum  duse  sols 
InmDtt  ex  utroque  latere  ipsum  altare  sustinebant,  suutque  adhuc  Romae 
ciyptis  et  csmetcriis  quaedam  hujusmodi  ....  quibus  Christiani  tempore 
tnecutionis  ibidem  latentes  utebantur.     Denique  nonnulla  quadro  super- 
laita  edificio  tumuli  formam  refercbant,  tanquam  martyrum  sepulcra; 
IS  proprie  altaria  quasi  altae  arae  dicebantur.    Et  haec  quidem  altaria  fixa 
immobilia  loco  adhaerent,  in  quo  construuntur.'    We  find,  then,  that  after 
e  early  ages  of  the  church  (but  the  exact  date  is  not  clear),  that  altars 
ere  to  be  of  stone,  and  fixed,  supported  sometimes  by  two,  sometimes  by 
«r  pillars,  and  that  latterly  they  assumed  the  form  of  a  tomb.     But  there 
vre  altars  of  a  different  description :   *  Sunt  autem  et  alia  portatilia  et 
lotoria,  quae  episcopi  iter  agentes  secum  olim  ferebant,  ut  in  his  possint 
lira  ecclesiam  in   locis  ab  ea  remotis  celebrare.'     The  moveable  altars, 
ken,  were  the  exception  to  the  general  rule. 

**  In  a  work  of  a  later  date  (3),  similar  information  is  to  be  found : — 
la  medio  sanctuario  a  pariete  sejunctum  erat  altare,  quod  etiam,  ara, 
ienia  sacra,  sanctum  sanctorum  dicitur.  Initio  lignea,  ut  plurimum,  erant 
karia,  deinde  lapidea  facta  sunt;  erantque  etiam  in  locis  compluribus 
tto,  argentoque  cooperta.  Unum  in  Graecis  ecclesiis  erat  altare,  uti  nunc 
!•■  est ;  sed  Latini  jam  inde  ab  antiquissimis  temporibus  plura  in  una 
olesia  altaria  habere  consueverunt.'  Then  in  the  notes  on  the  word 
Itare,'  he  says,  *  Altare  semper  Christianos  habuisse,  in  quo  rem  diviuam 
uSeerent,  certum  est'  Again  on  the  word  *  lapidea,'  '  De  lapideis 
bvibuB  decretum  extat  Silvcstri  Pontificis:  sed  hujus  decreti  suspecta 
l«a  est  Certe  etiam  post  hanc  aetatcm  non  multis  ecclesiis  lignea  fuisse 
mnMLf  ostendit  Martcnius  de  Antiq.  Eccles.  Rit  lib.  1.  c.3.  art.6.  §. 
i|»ideam  altare  memorat  Gregorius  Nyssenus  de  Baptism.:  et  Concilio 
Ittonensi  can.  26.  sanctuiu  est,  ut  altaria  nisi  lapidea^  unctione  non  sacren' 
\     Cum  autem  altarium  materia  mutari  coepit,  formam  etiam  mutatam 

!l)  Fide  Fleury*s  Church  History,  xxii.  ChryMMt  Horn.  iii.   in   Eph.    [Tr.  p.  133. 

M».  note  (k)    [Oxf.  Tr,  1843.]     By  note     (o).]         Ilhtorical    Tracts    of    St. 

•ifying  the  material,  Athan.  implicit  tliat  Athan.     Editor*]i  notes  (g)  and  (h),  p.  869. 

m  were  tometimes  nut  of  wood.  [Oxf.  Tr.  1843]. 

9)  CurUins  were  at  the  entrance,  and  (3)  Joannis  Devoti  Institutiones  Cano- 

art  the  ebancel.   Vide  Bingh.  Antiq.  viii.  nicae,  rol.  ii.  pp.  290,  291.     Venice,  edit. 

^  8.      Hofman,    I^x.   iu    voc.    velum ;  1 827. 
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fuisse  tradit  Binghamus  Orig.  et  Antiq.  Ecdes.  lib.  8.  o.  6.  s.  15.  Mam 
cam  ea  mensarum  simiiitodinem  antea  referrent,  ad  instar  ane  erigi  coepe- 
nint,  et  una  quatuor  columnis  lapidea  mensa  nitebatury  ac  nooDuIla  eliaii 
quadro  superposita  aedificio,  uti  observat  Card.  Bona  tumuli  fonnam  refere- 
bant,  tanquam  martyrum  sepulchra,  quae  proprie  altaria,  quasi  alts  ane^ 
dicebantur.' 

'*  On  the  authority  of  these  two  writers  of  the  Romish  church,  who  eti- 
dently  were  well  acquainted  with  its  rites  and  ceremonies,  it  appeaia  tint 
these  altars,  which  at  first  were  indifferently  made  either  of  stone  or  of 
wood,  of  different  forms,  could,  by  the  decree  of  the  church,  be  used  for  the 
purpose  of  the  most  important  and  solemn  ceremonies,  oDly  wImd  find, 
made  of  stone,  and  consecrated  by  a  bishop.  The  early  Christians  pe^ 
formed  their  rites  and  ceremonies  in  any  place  to  which  they  could  rewrt 
with  safety,  and  very  frequently  at  the  tombs  of  martyrs,  whence  it  wm 
that  altars  afterwards  assumed  the  form  of  tombs.  Under  these  dreoB- 
stances  it  was  that  altars  came  to  be  erected  in  the  church ;  and  there  are 
several  authorities  to  which  I  could  refer,  to  show  that  it  was  hdd  to  be 
generally  requisite  that  there  should  be  certain  relics  deposited. 

*<  I  think  I  may  now  assume  the  fact,  that  at  the  time  of  the  ReforDadoB 
this  was  the  usual  form  of  altars  in  most  churches :  they  were  certainly  mdt 
of  stone;  they  were  fixed  and  immoveable,  and  the  generality  of  tbemwoeii 
the  form  of  the  tombs  of  the  martyrs.     Such  was  the  description  of  ate 
which  was  to  be  got  rid  of  at  this  time,  in  order  to  remove  as  fiur  as  po^ 
sible  all  those  superstitious  notions  which  attached  to  the  perfonnaace  of 
those  services  in  the  Church  of  Rome,  which  were  connected  with  the  doe* 
trine  of  transubstantiation,  or  the  change  of  the  elements  of  the  LonTi 
Supper.     As  that  was  one  of  the  principal  points  upon  which  the  Chiidi 
of  England  separated  from  that  of  Home,  at  the  commencement  of  the  Be* 
formation,  alterations  were  made  in  the  performance  of  the  service  to  a 
certain  extent,  but  not  to  any  great  extent  at  that  time.     ThemaaieoB- 
tinucd  to  be  performed  during  the  time  of  Henry  VIIL,  and  also  for  the 
first  two  years  of  the  reign  of  Edward  VI.     We  find  by  his  Prayer  Boob 
set  forth  in  1549,  the  service  thus  described:  — '  The  supper  oftbeLoid 
and  the  holy  communion,  commonly  called  the  mass;'    and  the  word  ate 
in  different  parts  of  that  book.   In  the  second  book  of  Edward  VI.,  set  Mk 
in  1552,  an  alteration  was  made  —  a  very  material  alteration.    By  it  the 
service  was  described  as  '  the  order  for  the  administration  of  the  Lorfi 
Supper  or  holy  communion,'  leaving  out,  therefore,  altogether  the  late 
part  of  that  contained  in  the  first  Prayer  Book,    <  commonly  called  Iki 
mass.*     The  second  book  then  went  on  to  say,  *  the  table,  having  at  tk 
communion  time  a  fair  white  linen  cloth  upon  it,  shall  stand  in  the  bodf  of 
the  church,  or  in  the  chancel,  where  morning  prayer  and  evening  prayer  k 
appointed  to  be  said  ;'    and  the  directions,  as  it  will  presently  appear,  in  the 
present  rubric  are  substantially  the  same.      Again,  in  the  Pray^  Bookef 
1549,  the  priest  is  directed  to  stand  <  humbly  afore  the  midst  of  tliealtii>' 
and  say  the  Lord's  Prayer,  &c.    In  that  of  1552,  the  priest  isdlrededle 
stand  '  at  the  north  side  of  the  table.'     Now   the  word  <  altar '  ocean  ii 
several  other  parts  of  the  first  Prayer  Book ;  the  minister  is  said  to  set  Ik 
bread  and  wine  on  the '  altar;'  again,  the  priest  turning  him  towards  the  'ate<' 
After  the  consecration  prayer,  the  priest  is  still  to  turn  to  the  '  altar,' k^ 
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willioiit  any  elevation  or  showitig  the  sacraments  to  the  people.     Again,  on   Lori>**Sut««. 
Wedneadup  and  Fridays,  &c.,  the  priest  shall  say  all  things  at  the  *  altar.*   j^^j     ^^^^^  ^j. 
lo  the  bread  there  is  an  alteration  made,  and  it  is  a  point  to  which  the  Court   Sir  Ilvrhcrt 
mtisf  advert;  the   bread  h  declared  to  be  bread.     There  is  some  alteration    p"'!!^  ^"*'  ^" 
in  the  form  of  the  bread  which  was  received  by  the  people  in  the  sacrament,    Utchfield. 
It  wafl,  ac€«rding  to  the  first  book«  to  be  fashioned  after  the  manner  of 
•  onlravened  *    bread,    *  and    round,   as  it  was  afore  ;*    btit    in  the  second 
Pr«yer  Book  the  direction  runs  thus:    *  And  to  take  away  the  superstition 
which  any  person  hath  or  might  have  in  the  bread  and  wine,  it  ^hull  Miffice 
lltftl  the  bread  be  such  as  is  usual  to  be  eaten  at  the  table  with  other  meats.' 
t  it  does  appear  to  me   impossible  to  doubt  what  the  meaning 
the  word   table  was  as  used  in  the  second  Prayer  Book,  in  reference  to 
tlie  bread  which  is  to  be  taken  on  this  occasion,  that  it  j^hall  be  such  as  is 
'e&Ern  at  table  with  other  meats/     Can  tlie  word  'table*  mean  any  thing 
iNtt  that  table   at  which  meals  are  usually  eaten  ?     The  expressioOf  bread 
itmally   *  eaten  with  other  meats/  necessanly  implies  it.     It  was  not  to  be 
was  received  before   154^9,  but  it  should  be  bread  such  as  is  com- 
\}f  used  at  tables*     It  appears,  therefore,  to  me,   that  these  alterations 
irery  Important  light  upon  the  meaning  of  the  word  table,  which  is 
ituted  for  altar  in  these  several  portions  of  the  Prayer  Book,  and  it  is 
observed    that  the  word  'altar'  occurs  nowhere  in  the  rubric  of  the 
nd  Book  of  Prayer  of  Edward  VI.,  although  it  is  used  as  well  as  the 

*  table 'in  the  book  published  in  15^9. 
But  there  was  a  considerable  interval  between  the  publication  of  the 
Priyrr  Book  of  15i9  and  the  other  of  1552,  and  in  that  interval  various 
r«le§  and  regulations,  orders,  and  injunctions  had  been  issued,  which  account 
for  tlie  change  which  had  been  made.  It  appears  that  in  15^7,  before  the 
imhlication  of  the  lirst  Prayer  Cook,  injunctions  had  gone  out  to  (among 
other  things)  •utterly  extinct  and  destroy  all  ....  tables,  drc,  and 
til  other  monuments  of  feigned  miraclej^  pilgrimages^  idolatry,  and  super- 
flit)oQ/(l)  Bishop  Ridley,  in  his  visitation  of  the  diocese  of  London,  in 
1550,  i*&Ufd,  amongst  his  injunctions,  the  following  (2):  ♦Whereas  in 
places  some  use  the  Lord's  board  after  the  form  of  a  table,  and  some 
&ltar,  whereby  dissension  is  perceived  to  arise  among  the  unlearned  ; 
lore,  wishing  a  godly  unity  to  be  observed  in  all  our  diocese ;  and  for 
the  form  of  a  table  may  more  move  and  turn  the  simple  from  the  old 
itious  opinions  of  the  popish  mass,  and  to  the  right  use  of  the  Lord's 
T,  we  exhort  the  curates,  churchwardens,  and  questmen  here  present, 
erect  and  set  up  the  Lord's  board  after  the  form  of  an  honest  table/  I 
wifh  the  interpretarion  put  upon  that  word,  that  it  means  nothing 
■ore  than  an  ordinary  and  decent  table  —  *  decently  covered  in  such  place 
^the  quire  or  chancel  as  shall  be  thought  most  meet  by  their  discretion 
agreejnent,  so  that  the  ministers,  with  the  communicant*,  may  have 
f  pla€*e  separated  from  the  rest  of  the  people,  and  to  take  down  and 
lish  aJI  other  by-altars  or  tables.*  The  purpose,  therefore,  for  which 
altenitton  was  made,  and  tables  ordered  to  be  substituted  for  altars^ 
I  to  turn  the  simple  from  the  old   superstitious  opinions  of  the  popish 
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The  word 

*•  table  "  it  used 
thruugboiit  tbe 
Book  of  Com- 
mon Frajcr, 
the  word  '*  al- 
tAf  •*  no  where 
appears  eic«:pt 
in  one  or  two 
•entencvs  m  tlie 
offertory. 


mass  mid  to  the  right  use  of  tbe  Lord*i«  Supper  ;  and,  aeearcltagl; 
injurjctioni  or  rather  an  exhortation,  to  the  cliurcliwardetia  of  tij 
by  the  bisbnp  of  the  diocese,  to  set  up  a  table  in  tbe  fonn  of! 
longer  in  the  form  of  an  altar  formerly  used,  and  for  the  cx|ire9»| 
preiierving  not  only  unity  in  the  diocese,  but  for  removitig  all  m 
connected  with  the  ancient  altars.  That  was  the  purpose  for^ 
was  to  be  done^  and  the  means  of  removing  that  superstitiaii  m 
substitution  of  tables  for  altars."     ♦     .     ,     .  , 

**  I  will  advert  to  two  cases  which  were  adduced  by  the  ^ 
the  churchwardens  as  making  for  them,  though  I  confess  tbi?y  M^ 
upon  examination,  to  tend  the  other  way.  The  fir*t  ease  occurred 
the  9th  Charles  I^  about  the  church  of  Cray  ford,  in  KenL  (I)  ^ 
a  great  dispute  in  that  parish  where  the  commuDion  table  tbttl 
Sir  Nathaniel  Brent,  vicar-general,  to  whom  the  case  had  been  i^ 
Archbit^hop  Abbott,  with  reference  to  the  82d  canon,  >^pOt 
viewing  tbe  ehurelii  *  that  the  most  decent  and  conveoieot  fMcidl 
more  reverent  receiving  of  the  holy  communion  is  in  the  chanoti 
tions  were  given  accordingly,  and  they  show  that  if  convetiJeMi 
it,  at  a  future  time  the  table  might  be  transferred.  i 

"The  other  cas^ie  occurred  likewise  in  1633,  and  is  Mill  more  d^ 
was  with  reference  to  St.  Gregory *s  Church,  in  London,  and  dete^ 
an  order  of  council,  (2)  For  so  much  a^  concerns  the  liberty  o4 
Common  Prayer  Book  or  canon  for  placing  the  communion  talJ 
cliurch  or  chapel  with  tuore  convenience  ;  that  liberty  hi  HOC  iol 
derstood  as  if  it  were  ever  left  to  the  discretion  of  the  pamh,  nil 
the  particular  fancy  of  any  humorous  person,  but  to  the-  jadgmj 
ordinary,  to  who-se  place  and  function  it  doth  properly  b* '  t\ 

tion   in  that  point,  both  for  the  thing  itself,    and  the  X'n-  .  i 

long^  as  he  may  find  cause. 

**  I  willj  how^ever,  instance  another  case,  though  not  referred  to 
lel — ^the  orders  and  directions  issued  by  Bishop  Wren,  in  1(J3S, 
which  is  (3)t  '  That  the  communion  table  in  every  church  do  al^ 
close  under  the  east  wall  of  the  chancel,  the  ends  thereof, 
unless  the  ordinary  give  particular  directiona  otherwise.* 

**  These  cases,  then,  so  far  from  oversetting  what  has 
vanced  by  the  Court,  tend  rather  to  confirm  the  view  it  bat 

"  The  inquiry  is  now  brought  down  to  the  restoration,  and  tit 
most  important  question    that  arises  is,  was  any  alteration 
subject  made,  or  intended  to  be  made  in  1662,  when  the  last  i 
Book  of  Common  Prayer  took  place  ? 

*'  There  Is  no  intimation,  that  I  can  discover,  leading  to  t^ 
that  a  different  sense  wns  intended  to  be  applied  to  the  word  *  tibk^ft 
which  I  have  hitherto  considered  to  be  the  true  meaning  of  the  VQfi 
over  *  table*  is  used  ihronghout;  *  altar,'  nowhere  appeals,  excrplia* 
sentences  in  the  offertory,  wherein  the  word  *  altar'  was  oeceMifilji^ 
being  the  term  used  in  those  passages  of  Scripture  w^hence  the 
taken.  Added  to  thb,  there  is  a  declaration  made,  after  the  W  f^ 
the  communion  service,  not  to  be  found  in  the  Prayer  Book  M 


(1)  Doc.  Ann,  No.  137.  vol.  ii.  p.  S«6, 

(2)  Ibid.  No.  140,  *ol.  ii,  p.  237. 
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wtiga  of  Elizabeth,  respecting  the  meaning  of  the  posture  of  kneeling  pre-  Lord's  Suppxk. 
•eribed  in  receiving  the  holy  communion,  which  goes  to  subvert  the  notion  judementof^ 
thai  a  real  sacrifice  is  intended,  and  is^  consequently,  at  variance  from  Sir  Herbert 
Out  proper  meaning  of  *  altar.'  Fa^lT  " 

*  What  is  the  notion  that  would  present  itself  to  any  one^s  mind  of  the  utchfidd, 
'  table,'  taken  abstractedly  ?  Surely,  it  would  not  be  that  of  the 
object  DOW  under  consideration  —  a  stone  structure  of  amazing  weight  and 
diiiH*naions  immovably  fixed.  It  is  undoubtedly  possible,  by  an  ingenious 
aqpuneol,  to  contend,  that  the  present  erection  is  a  <  table  ;'  it  may  bo  so 
■ceofding  to  one  definition  by  Dr.  Johnson  —  *  a  flat  surface  raised  above 
tiM  ground ;'  but  that  notion  would  not  readily  present  itself  to  the  mind ; 
Mek  is  not  the  ordinary  meaning  of  the  word. 

"  When  I  take  into  consideration,  then,  that  there  is  nothing  whatever,  so 
I  can  see,  in  the  injunctions  and  canons  which  I  have  reviewed,  to 
le  to  a  conclusion  that  the  word  *  table  *  in  the  Book  of  Common 
Rn^er  b  to  be  understood  in  an  unnatural  sense,  but  much  the  other  way, 
lanat  pronounce  that  the  structure  in  question  is  not  a  communion  table 
Uihi  the  meaning  of  the  rubric" 

By  canon  20.  *Uhe  churchwardens  of  every  parish,  against  the  time  of  Canon  2a 
communion,  shall,  at  the  charge  of  the  parish,  with  the  advice  and  direc-  ^^'^ 
n  of  the  minister,  provide  a  sufficient  quantity  of  fine  white  bread,  and  provided 
good  and  wholesome  wine,  for  ihe  number  of  communicants  that  shall  *S*i">^  ®7®'7 
time  to  time  receive  there ;  which  wine  we  require  to  be  brought  to  the 
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ionion  table  in  a  clean  and  sweet  standing  pot  or  stoop  of  pewter,  if 
of  purer  metal."  (1) 

bj  the  rubric,  at  the  end  of  the  Communion  Service :  "  the  bread 
for  the  communion  shall  be  provided  by  the  curate  and  the  church 
at  the  charges  of  the  parish.'* 
^Although   it  appeared  in  Franklyn  v.  The  Master  and  Brethren  of  St, 
(2),  that  by   the  endowment  the  vicar  was  to  find  the  sacrament 
yet  the  Court  were  of  opinion  it  should  be  found  by  the  parishioners, 
ig  to  the  canon.     It  had  been  better  to  have  said,  according  to  the 
;  which  is  established  by  act  of  parliament. 
And  to  take  away  all  occasion  of  dissension  and  superstition,  which  any 
hath,  or  might  have,  concerning  the  bread  and  wine,  it  shall  suffice 
the  bread  be  such  as  is  usual  to  be  eaten ;  but  the  best  and  purest 
bread  that  conveniently  may  be  gotten/'  (3) 

cup  of  the  Lord  is  not  to  be  denied  to  the  lay  people,  for  both  the  Art  sa 
of  the  Lord's  sacrament,  by  Christ's  ordinance  and  commandment,  ^jj^"^"^  "* 
to  be  ministered  to  all  Christian  men  aliice." 
1  Edw.  6.  c.  1.  8. 7.,  after  reciting  that  it  is  more  agreeable  to  the  Sut  1  Edw.  6. 
iHfltitotion  of  the  blessed  sacrament,  and  more  conformable  to  the  ®*  '•  ■*  7. 
Qse  and  practice  of  the  apostles  and  of  the  primitive  church  for 


.*  —  Doeemui,  ut  quivU  calix,       nretur  eucharistia,  nisi  in  calice  aureo  vel 
~    ^  cueharistiiun  consecraverit,  fusil  is       arffenteo,  et  ne  stanncum   calicem  aliquis 
~^^  ligMO  ne  omnino  consecrate. —  Si       episcopus  a  modo  benedicat,  intcrdicimus. 
ligneo  calice  corpus  dominicum       Ibid. 
It,  IS  oris  emendato.      Gibson's  (2)  Bunh.  79. 

(3)  Rubric,  at  the  end  of  the  Communion 
Seryicc. 
S 
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LoAu^s  Suwia.   above  500  years  after  Christ's  ascension,  that  the  same  sbanU  I 

"  tered  under  both  the  kinds  of  bread  and  wine  than  under  tJie 

only ;  and  also  that  it  is  more  agreeable  to  the  fir»t  iiMtitallos 
•  and  to  the  usage  of  the  apostles  and  the  primitive  chttrcb>  llial 
should  receive  the  same  with  the  priest,  than  ihat  the  priesi 
it  alone ;  enaoU^,  that  the  said  nio!»t  blessed  sacrainenC  be 


Article  (IK 
ConstfcruiiQn. 


Rubric. 


BrL*ad  and  wine 
remain  in  j^: 
utwonsccrated. 


OrrsitTOKv* 


tbe  mi 

brmtm 


Hvered  and  nihiistered  unto  the  people  under  both  the  ktndib  9 
say,  of  bread  and  wine,  except  necessity  otherwise  reqoire :  aad  I 
the  priest,  whicli  shall  minister  the  etame^  shall  at  the  leMt  Otm  4i 
exhort  all  pei^on^  which  &hatl  be  present  likewise  lo  resort  aai 
ttiernselves  to  receive  tlie  same.  And  when  the  day  prefixad  ^Bom^ 
a  godly  exhortation  by  the  minister  made^  (wherein  shall  bc»  foftlieri 
the  benefit  and  comfort  promi.'«ed  to  them  which  worthily  reeovfl 
sacmment,  and  danger  and  indignation  of  God  threatened  lo  tW 
shall  presume  to  receive  the  same  unworthily,  to  the  end  that  el 
may  try  &nd  eitaroine  his  own  conscience  before  be  shall  receive  d 
the  said  minister  shall  not  without  a  law^ful  cause  deiijr  the 
pei-son  that  will  devoutly  atid  humbly  de^sire  iL 

**  Tran substantiation  (or  the  change  of  the  substance  of 
in  the  supper  of  the  Lord  cannot  be  proved  by  boly  writ;  bni  iti 
nant  to  the  plain  words  of  scripture,  overthrowetb  the  misieai 
ment,  smd  hath  given  occasion  to  many  superstitions*  (1)  i 

'^  The  body  of  Christ  (2)  is  given,  taken,  and  eaten  in  tbemp|iert4 
an  heavenly  and  spIiituaE  manner.  And  the  mean  whereby  cb0 1 
Christ  is  received  and  eaten  in  the  supper  is  Faitb.  J 

*'The  sacrament  of  the  Lord*s  Supper  was  cot  by  CliriilV  4 
reserved,  carried  about^  lifted  up,  or  w^ors hipped."  I 

**  if  any  of  the  bread  and  wine  remain  unconsecrated,  the  coftlt  in 
it  to  his  o%vn  use,  but  if  any  remain  of  that  which  was  coitseentM 
not  be  carried  out  of  the  church  Jjut  the  priest^  and  such  oCbif  oftf 
mnnicanls  as  he  shall  then  call  unto  him,  shall,  immediateT?  afiertlel 
reverently  eat  and  drink  the  same."  (3) 

In  the  rubric  in  the  communion  service  of  the  2  Edw.6.  ii  wis  iJ 
**  that  whyles  the  clearkes  do  syng  the  offertory »  so  mmy  ia»  ne 
f^hall  otter  to  the  poore  mennes*  boxe,  every  one  according  lo  hk 
and  charitable  mynde/* 

And  by  t!ie  present  rubric  in  the  Communion  Serricft  ^^ 
sentences  [of  the  offertory]  are  in  reading,  the  deacons.  chordi*M 


(1)  An.  90,  By  Stat.  25.  Car.  *2.  c.  2.  Ihe 
ileclarntiort  required  ms  u  quaHfi cation  for 
offices  Is  as  fi>lU>w»  :— ^*  I,  A.  B.»  do  declarpf 
iJiat  I  do  bcHcvtv  that  there  is  nt>l  any  tran- 
fulntciiitbtioii  iti  tho  sucranient  of  the  Lord*s 
Sijp|ier,  OT  in  the  ckntifut*  of  bread  and 
wine,  at  or  afkmr  the  coas«cTaUoD  ther«»f  by 
any  person  what.voever.*" 

(2)  The  hady  of  ChriH  .*  —  Tnitead  of 
thin  c1aus4?,  the  articles  of  King  Edw.  VL 
hare  Ihe  following  j  —  **  Forasmuch  a*  the 
truth  of  man's  nature  requireth  that  the 
b<Hly  of  one  and  the  self-same  man  cannot 
be  ut  one  time  in  divers  |)1acc9j  but  must 


ni*eds  be  in  aome  oae  ccfUai  |l 
fore  the  body  of  Oumi  «nMtli 
one  time  la  many  mm 
must  needs  be  In  •on 
and  because,  as  Ih^t 
Christ  waa  ukca  up  tal« 
shall  eoottone  mto  tk«  «d^ 
JaiUifiil  man  o^BlM  Ml  mAm  lit 
openly  lo  eonfan.  «h«  m^  «i  Ii 
t«ie«»  as  tlMy  t^m  H.  if  O^ 
and  blood  ia  tiM  »■■■  ^rfj 
Supprr." 

(1)  EubmatlK«D4«f*iOi 
Service 
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n  appointed  for  that  purpose,  shall  receive  the  alms  for  the  Loed'i  Somm. 
er  devotions  of  the  people,  in  a  decent  basin  to  be  provided 
for  that  purpose,  and  reverently  bring  it  to  the  priest,  who 
iresent  and  place  it  upon  the  holy  table/' 
the  divine  service  ended,  the  money  given  at  the  offertory 
led  of  to  such  pious  and  charitable  uses,  as  the  minister  and 

I  shall  think  fit,  wherein  if  they  disagree,  it  shall  be  disposed 
ary  shall  appoint."  (1) 

tntion  of  Archbishop  Langton  it  is  enjoined,  that  no  sacra-  ObUtionsdue 
ihurch  shall  be  denied  to  any  one  upon  the  account  of  any  *<>  the  mmister. 
(2) ;  but  if  any  thing  hath  been  accustomed  to  be  given  (3) 
evotion  of  the  fiiithful,  justice  shall  be  done  thereupon  to  the 
le  ordinary  of  the  place  afterwards.  (4) 
rubric  at  the  end  of  the  Communion  Service,  <*  yearly,  at 
parishioner  shall  reckon  with  the  parson,  vicar,  or  curate, 
deputy  or  deputies,  and  pay  to  them  or  him  all  ecclesiastical 
mably  due,  tlien  and  at  that  time  to  be  paid." 

ments  of  the  church,  and  of  the  ministers  thereof,  at  all  times  Habit  of  the 
ration,  shall  be  retained  and  be  in  use  as  were  in  the  Church  "^""^r  o^- 

cmtiny 

the  authority  of  parliament  in  the  second  year  of  the  reign 
•dVI."(5) 

e  rubric  of  2  Edw.  6.  it  is  ordained,  **  that  upon  the  day  Rubric  of 
e  appointed  for  the  ministration  of  the  holy  communion,  the  ^  ^^*  ^* 

II  execute  the  holy  ministry  shall  put  upon  him  the  vesture 
that  ministration ;  that  is  to  say,  a  white  albe  plain,  with  a 
)pe :  and  where  there  be  many  priests  or  deacons,  there  so 
ready  to  help  the  priest  in  the  ministration  as  shall  be  re- 
tail have  upon  them  likewise  the  vestures  appointed  for  their 
is  to  say,  albes  with  tunacles  (6) 

soever  the  bishop  shall  celebrate  the  holy  communion  in  the 
cute  any  other  public  ministration,  he  shall  have  upon  him, 

collected  in  chapels  as  well  officers  of  the  parish  and  not  of  the  chapel— 

irchea,  during  the  reading  lead  me  also  to  construe  the  *  minister'  to 

are,  bj  the   direction  of  mean  *  the  minister  of  the  parish ;  *  and  they 

>e  disposal  of  the  incum-  show  that  the  rubric  intended  that  all  alma 

rardens  of  the  parish,  and  receired  at  the  communion,  as  well  at  private 

Iter  or  proprietors  of  the  chapels  as  in  the  parish  church,  should  be  at 

foyscy  ▼.  HUleoat  (2  Hagg.  the  disposal  of  the  minister  of  the  parish  and 

n  Nicholl  observed,  '*  The  of  the  churchwardens,  and  should  not  belong 

*ing  the  reading  of  the  of-  to  the  officiating  minister,  nor  to  the  pro- 

i  communion,  are  specially  prietors  of  such  chapel.** 

ubrtc  to  be  collected  *  in  a  The  authorities  respecting  the  offertory 

e  provided  by  the  parish  ;*  have  been  collected  in  Stephens*  Ecclesi- 

It  the  coUection,  wherever  astical  Sututes,  S067 — 2069. 

ial  matter,  with  which  per-  (2)  Upon  the  aeeount  of  any  turn  of  mtmty, 

ith  a  private  chapel  have  no  Vide  ante,  215.     Lynd wood,  Prov.  Const. 

'after  the  divine  service  is  Ang.  278. 

y  given  at   the   offertory  (3)  Hath   been  aecuttomed  to  &e  given. 

to  mch  pious  and  charita-  Vide  ante,  127.  in  noi, 

inister  and  churchwardens  (4)  Ibid. 

herein  if  they  disagree,  it  (5)  Rubric  before  the  Common  Prayer. 

1  of  as  the  ordinary  shall  Vide  ante^  283. 

directions,  as  to  the  *  pa-  (6)  Vide  Stephens*  Ecclesiastical  Statutes, 

tiureh wardens'  —  who  are  2041 — 2072. 
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Canon  71, 
iMiiustcrs  Tiot 
lu  prc'ftcb  or 
adminUter  tbe 
communion  in 
private  bouses. 


Communion  or 

THE  SlC¥. 


besides  his  rochet,  a  stirpltce  or  albe,  and  a  cope  or  reitini 
pastoral  staff  in  his  hand,  or  else  borne  or  holden  by  hi«  chtj 

Canon  71.  **  No  minister  shall  preach  or  admiDister  the  h 
any  private  hoiijie,  except  it  be  in  tinjes  of  necessity,  when  any 
impotent  as  he  cannot  go   to  the  chnrcli,   or  very  dan, 
desirous  to  be  partakers  of  the  holy  sacrament,  upon  pato 
the  first  offence,  and  excommunication  for  the  second:  pi 
arc  here  reputed  for  private  houses^  wherein  are  no  d 
and  allowed  by  the  ecclesiastical  laws  of  this  realm*     Ai 
under  the  pains  before  expressed,  that  no  chaplain*  dct  pi 
tlie  communion  in  any  other  places,  but  in  the  cfaapc-Ia  ctf  the 
and  that  al^o  they  do  the  same  very  seldom  upon  Snodays 
so  that  both  the  lords  and  masters  of  the  said  houses,  Aod 
lihal!  at  other  times  rf  sort  to  their  own  parish  churches^ 
the  holy  communion  at  the  least  once  every  year/* 

An  exception  to  the  foregoing  rule  occurs  in  the  commnnion 

By  a  constitution  of  Archbishop  Peceham,  the  sacrament  of 
was  to  be  carried  with  due  reverence  to  the  sick,  the  pricut  hani 
a  surplice  and  stole,  with  a  light  carried  before  him  in  a 
bell,  that  the  people  might  be  excited  with  due  rev( 
ministers  discretion  should  be  taught  to  prostrate  tin 
make  humble  adoration  wheresoever  the  King  of  Glory 
carried  under  the  cover  of  bread,  (2) 

But  by  the  rubric  of  2  Edw.  6.  it  was  ordered,  that 
elevation  of  the  host,  or  showing  the  sacrament  to  the 

By  the  present  rubric,  before  the  office  of  the  commi 
is  ordered  as  follows:  —  '* Forasmuch  as  all  mortal  men  be 
many  sudden  perils,  diseases,  and  sicknesses,  and  ever  uneettm 
they  shall  depart  out  of  this  life,  therefore,  to  the  intent  theyaaf 
in  a  readiness  to  die,  whensoever  it  shall  please  Almighty  God  f» 
the  curates  shall  diligently  from  time  to  time  (but  especially  in  ll 
pestilence,  or  other  infectious  sickness)  exhort  their  puishioneffi II 
receiving  of  the  Holy  Communion  of  the  body  and  blood  of  m 
Christ,  when  it  shall  be  publicly  administered  in  the  church; 


(1)  The  rules  of  die  Qncicnt  canon  law, 
coQcuming  oratories  in  houst's  are  oa  fol- 
lows:— 

Unlcyique  tidliiliiiin  in  domo  sua  onito- 
rinm  Ucct  hah*?rej  et  ibi  cirare:  tnlssas 
autem  ibi  cekbrarc  iion  Uci*L  De  Coois 
Dint.  K  c.  :13. 

Clerical  qui  ministrantt  ve\  b.iptiJant  in 
omtoriky  quse  intra  dumtjs  siint^  cum  con- 
sensu cpiscopi  loci  hoc  fAccre  pra.>cipimuft. 
Si  i|ui»  fcro  lii>c  non  obscrvavcrit,  deponatur. 
Ibid.  c.  34. 

Si  quis  etimn  extra  pttrochliu,  in  quibut 
Ic^irimus  est,  ordinarfu^que  convent  us,  ora- 
tofinm  in  agro  habt;rc  voluerit,  rdiijuk  fis- 
tivitatiliuv  ut  ibi  tiiissa$  audiat,  propter 
fattgntioncm  fllmi]ill^,  justa  ordiaation«  per* 
inittunus.  Faju;ba  vcro,  imtali  Domini, 
cpiphanla  Domini,  nscensione  Damini, 
Penlecoftte,   et   oatali  sancti  Joatmii  Bap- 


ti§e«,  et  d  qui  tncxlim  diis  Is  I 

habentur,  nou 

parochiia  audiant.     Pcrici  t 

festiiritatibus^  qua*  sspr4  t 

bcnte,  ant    pemilttcalst 

colebran;  voluerutt.  i 

Ibid,  c  35. 

Patoitibiia 
utrum  templariia^  1 
toria  in  domibwi  tm$  1 

*  I  eis 
rcspondLinus  autem  i 
non  licet  eis  hoc  i 
per   cenattn 

nrmota,  ocwrefdl  tuat,  I 
contenti,   quod 
alioTum.      Exttm^  L  3-  L  IK  i 

(2)  LyndwocM!.  I^ii*. 
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\e  of  sudden  visitation,  have  the  less  cause  to  be  disquieted  LoRi>*8  Supper. 
»me.  But  if  the  sick  person  be  not  able  to  come  to  the 
is  desirous  to  receive  the  communion  in  his  house,  then  he 
r  notice  to  the  curate,  signifying  also  how  many  there  are 
with  him  (which  shall  be  three  or  two  at  the  least);  and 
lent  place  in  the  sick  man's  house,  with  all  things  necessary 
t  the  curate  may  reverently  minister,  he  shall  there  celebrate 
nion. 

1,  either  by  reason  of  extremity  of  sickness,  or  for  want  of 
time  to  the  curate,  or  for  lack  of  company  to  receive  with 
other  just  impediment,  do  not  receive  the  sacrament  of 
d  blood,  the  curate  shall  instruct  him  that  if  he  do  truly 
9  sins,  and  stedfastly  believe  that  Jesus  Christ  hath  suffered 

cross  for  him,  and  shed  his  blood  for  his  redemption, 
bering  the  benefits  he  hath  thereby,  and  giving  him  hearty 
f  he  doth  eat  and  drink  the  body  and  blood  of  our  Saviour 

to  hb  soul's  health,  although  he  do  not  receive  the  sacra- 

outh. 

)f  the  plague,  sweat,  or  such  other  like  contagious  times  of 

ses,  when  none  of  the  parish  or  neighbours  can  be  gotten  to 

h  the  sick  in  their  houses,  for  fear  of  the  infection,  upon  spe- 

3  diseased,  the  minister  may  only  communicate  with  him."  (1) 

.  .  We  do  require  every  minister  to  give  warning  to  his   Canon  22. 

licly  in  the  church  at  morning  prayer,  the  Sunday  before  giJ^before-^ 

is  administering  that  holy  sacrament,  for  their  better  pre-  hand  for  the 

selves ;  which  said  warning  we  enjoin  the  said  parishioners  «o™™»nion» 

ey  (2),  under  the  penalty  and  danger  of  the  law.'* 

ibric,  in  the  Communion  Service,  the  minister  shall  always 

the  celebration  of  the  holy  communion  '*upon  the  Sunday, 

immediately  preceding." 

ndays  and  other  holydays  (if  there  be  no  communion),  shall  Senrice  when 

there  is  no 


communion* 


le  risitation  of  the  sick  make  amends  to  the  uttermost  of  his  power. 

57th  canon,  that  "when  And  if  he  hath  not  before  disposed  of  his 

ously  sick  in  any  parish,  goods,  let  bim  then  be  admonished  to  make 

ate,  havmg  knowledge  his  will,  and  to  declare  his  debts,  what  he 

unto  him  or  her  (if  the  oweth,  and  what  is  owing  unto  him ;  for  the 

n,  or  probably  suspected  better  discharging  of  his  conscience,  and  the 

0  instruct  and  comfort  quietness  of  his  executors.    But  men  shouM 
s,  according  to  the  order  often  be  put  in  remembrance  to  take  order 

1  Book,   if  he   be   no  fur   the  settling  of  their   temporal  estates 
.'  a  preacher,  then  as  he  whilst  they  are  in  health.** 

■dfui  and  convenienL**  And  *'  the  minister  should  not  omit  ear- 

ic  before  the  office  for  nestly  to  move  such  sick  persons  as  are  of 

sick,  "when any  person  ability  to  be  liberal  to  the  poor." 

be  given  thereof  to  the  (2)  Accept  and  obey :  —  Quivis  rector  ec- 

sh,"  who  shall  go  to  the  clesis.   vicarius,    aut   parochus,   quotannis 

and  use  the  office  there  ante  vicesimum  diem  a  paschate,  ezbibebit 
episcopo,      ejusve     cancellario     aut     cnm- 

nister  examine  [the  sick  missario,  nomina  et   cognomina  parochia- 

repent  him  truly  of  his  norum  suorum,  tam  marium  quam  fcemi- 

ity  with  all  the  world,  narum ;  eorum,  inquam,  qui  ciim  exegerint 

>rgive  from  the  bottom  annum  statis  sucdecimum  quartum,tamea 

ons  that  have  offended  ad  sacrosanctam  communionem  (uti  state* 

1  offended  any  other,  to  tis  et    legibus    ecclesiasticis  hujus    regni 

is;  and  where  he  hath  tenentur)  non  accesserint.  Can.  a. d.  1571. 
ig  to  any  man,  that  he 
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Persons  desir- 
ous to  be  com- 
municants, to 
forward  tbcir 


What  number 
if  requisite  for 
communicat- 
ing. 


IVrinistcr  refus- 
ing to  adminis- 
ter the  blessed 
sacrament. 


Who  shall  or 
■hall  not  be 
admitted  to  the 
holy  com- 
munion. 


Canon  28. 
Strangers  not 
to  be  admitted 
to  the  commu' 
nion. 


be  said  all  that  is  appointed  at  the  communion,  until  the  end  of  the  general 
pcayer  [for  the  whole  state  of  Christ's  church  militant  here  in  earth],  to- 
gether with  one  or  more  **  of  the  collects,  concluding  with  the  blessing.  (1) 

<<  So  many  as  intend  to  be  partakers  of  the  holy  communion  shall  signifr 
their  names  to  the  curate,  at  least  some  time  the  day  before.'*  (8) 

<*  There  shall  be  no  celebration  of  the  Lord's  Supper,  except  there  be 
a  convenient  number  to  communicate  with  the  priest,  according  to  Ui 
discretion. 

"  And  if  there  be  not  above  twenty  persons  in  the  parish  of  diacretioi  ts 
receive  the  communion,  yet  there  shall  be  no  communion  except  four  (or 
three  at  the  least)  communicate  with  the  priest 

**  And  in  cathedral  and  collegiate  churches  and  c<dlegesj  where  therein 
many  priests  and  deacons,  they  shall  all  receive  the  commanioo  witk  the 
priest  every  Sunday  at  the  least,  except  they  have  a  rea«oiiable  caoaetothe 
contrary."  (3) 

In  Clovellv.  Cardinall  (4),  an  action  upon  the  case  was  brought  aguBiti 
minister  for  refusing  the  sacrament  to  another,  and  the  jury  foond  forAe  j 
plaintiff,  and  gave  damages :  and  it  was  moved  in  arrest  of  judgMii^ 
among  other  things,  that  the  party  had  not  set  forth  in  his  dedantiosi  tU 
he  gave  notice  according  to  the  statute,  nor  that  he  was  a  parishJowrrfj 
that  parish,  without  which  the  minister  might  not  admit  him  by  the]i«'| 
the  church.     But  these  points  appear  not  to  have  come  under  ( 
tion^  because  another  exception  was  of  itself  adjudged  to  be  fatal,  nu  tUI 
the  plaintiff  declared  for  not  administering  two  Sundays,  and  had  set  i^l 
forth  that  in  the  second  instance  he  desired  the  minister  to  do  it,  ud  7^| 
entire  damages  had  been  given  for  both.  (5) 

It  does  not,  however,  seem  that  an  action  can  be  maintained  agauMttefai|r| 
man  for  refusing  the  sacrament  unless  such  refusal  be  malicious;  i(l 
a  clergyman  were  improperly  to  refuse  the  sacrament,  the  moit  i 
course  to  adopt  would  be  to  proceed  against  him  under  the  Chsith  J 
cipline  Act  for  a  breach  of  the  ecclesiastical  law. 

<<  There  shall  none  be  admitted  to  the  holy  communion  until  sack  titf  > 
he  be  confirmed,  or  be  ready  and  desirous  to  be  confirmed."  (6) 

By  a  constitution  of  Archbishop  Peccham,  none  shall  give  the  c 
nion  to  the  parishioner  of  another  priest  without   his  manifeit  I 
which  ordinance,  nevertheless,  shall  not  extend  to  traveUen(7)b  wv^f 
sons  in  danger  (8),  nor  to  cases  of  necessity.  (9) 

And  by  canon  28.  '*  the  churchwardens  or  questmen,  and  their  i 
shall  mark,  as  well  as  the  minister  .  .  .  whether  any  strangen  eo 
and  commonly  from  other  parishes  to  their  church,  and  shall  ik 
minister  of  them,  lest  perhaps  they  be  admitted  to  the  Lord's  table  i 
otikcrs;  which  they  shall  forbid,  and  remit  such  home  to  their  ova) 


;ho«e«| 


(1)  Rubric,  at  the  end  of  the  Com- 
muniun  Senrice. 

(2)  Rubric,  before  tlie  Communion 
Service. 

(S)  Rubric,  at  the  end  of  the  Com- 
munion SiTTice. 

(4)  1  Sid.  :J4. 

(.7)  Vide  Ihivis  v.  IHark  (  Clrrk),  1  Q.  B. 
f»l'j.      Com.   !)!•;.  .UtiuR  ttji*m  the  Cu*e  fpun 


Attumpnt  (B.  19.).    SM.  1  £^^  *1 
S.7.  .1 

(6)  Rubric,  at  tbe  end  sf  A*  ••j:--^ 
ConfinDatioD. 

(7)  7Vtiwlfer».-  — Vktowj 
juslibet  ecdesic  parocfaiaoif  '^ 
wood,  FroT.  CoosL  An§.  SSI 

(8)  Ptnam*  iu  daMftr.-'l* 
mortis  coastitutoR.     Ibid. 

(50    Ibid. 
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ohnrclies  and  ministers,  there  to  receive  the  communion  with  the  rest  of  Loan's  Sltpib. 
ihdr  own  neighbours." 

Bj  the  rubric : — if  any  **  be  an  open  and  notorious  evil  liver,  or  have  done 

any  wrong  to  his  neighbours  by  word  or  deed,  so  that  the  congregation  be 

thereby  offended,  the  curate,  having  knowledge  thereof,  shall  call  him  and 

advertise  him,  that  in  anywise  he  presume  not  to  come  to  the  Lord's  table, 

uitU  he  hath  openly  declared  himself  to  have  truly  repented,  and  amended 

hit  former  naughty  life,  that  the  congregation  may  thereby  be  satisfied, 

before  were  offended ;  and  that  he  hath  recompensed  the  parties  to 

i  he  hath  done  wrong,  or  at  least  declare  himself  to  be  in  full  purpose 

•0  to  do;»  as  soon  as  he  conveniently  may."  (1) 

)s=r^  '   *  The  same  order  shall  the  curate  use  with  those  betwixt  whom  he  per- 

^^iJMveth  malice  and  hatred  to  reign,  not  suffering  them  to  be  partakers  of 

P^Ae  Lord's  table  until  he  know  them  to  be  reconciled.    And  if  one  of  the 

laitiet  so  at  variance  be  content  to  forgive,  from  tlie  bottom  of  his  heart, 

I  that  the  other  hath  trespassed  against  him,  and  to  make  amends  for  that  he 

If  bath  offended,  and  the  other  party  will  not  be  persuaded  to  a  godly 

f,  but  remain  still  in  his  frowardness  and  malice,  the  minister  in  that 

t  ought  to  admit  the  penitent  person  to  the  holy  communion,  and  not 

i  thai  M  obstinate :  provided  that  ever}'  minister  so  repelling  any,  as  is 

in  this,  or  the  next  preceding  paragraph  of  this  rubric,  shall  be 

i  to  give  an  account  of  the  same  to  the  ordinary  within  fourteen  days 

'  at  the  farthest ;   and  the  ordinary  shall  proceed  against  the  offending 

I  according  to  the  canon.*'  (2) 


By  canon  26.  *'no  minister  shall  in  any  wise  admit  to  the  receiving  of  the   ^^on  s^- 
iy  eommunion  any  of  his  cure  or  flock  which  be  openly  known  to  live  in   ofi*enden  not  to 
■olorious  without  repentance ;  nor  any  who  have  maliciously  and  openly   be  admitted  to 
ided  with  their  neighbours,  until  they  shall  be  recctnciled ;  "  nor  any  ^^®™™"" 
iwarden  or  sidesmen  who  refuse  or  neglect  to  make  presentment  of 
according  to  their  oaths. 
By  canon  27.  " .  .  .  nor,  under  the  like  pain  [of  suspension],  to  ,any   Canon  27. 
mk  refuse  to  be  present  at  public  prayers,  according   to  the  orders  ^^"^JSJUi'^* 
the  Church  of  England ;  nor  to  any  that  are  common  and  notorious  to  the  oommu- 
of  the  Book  of  Common   Prayer,   and   administration   of  the  '"®°* 
its,  and  of  the  orders,  rites,  and  ceremonies  therein  prescribed ; 
•f  anything  that  is  contained  in  any  of  the  articles  agreed  upon  in 
convocation,  1562;  or  of  anything  contained  in  the  book  of  ordering 
and  bishops;  or   to  any  that  have  spoken  against  and   depraved 
QMyesty's  sovereign  authority  in  causes  ecclesiastical  ;    except  every 
person   shall  first  acknowledge  to  the  minister  before   the    church- 
his  repentance  for  the  same,  and  promise  by  word  (if  he  cannot 
i)  that  he  will  do  -so  no   more ;  and   except  (if  he  can   write)  he 
first  do  the  same  under  his  handwriting,  to  be  delivered  to  the 
and  by  him  sent  to  the   bishop   of  the  diocese,   or  ordinary 
^ll«  place :  provided  that  every  minister  so  repelling  any  (as  is  specified 
^^r  in  this  or  in  the  next  precedent  constitution)  shall,  upon  complaint, 
ing  required  by  the  ordinary,  signify  the  cause  thereof  unto  him,  and 
D  obey  his  order  and  direction." 

(1)  Rubric,  N*fort*  the  Communion  Scnrioc  ('->)  Ibid. 
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Canon  109. 
Notorious 
crimes  and 
scandals  to  be 
certified  into 
Ecclesiastical 
Courts  by  pre- 
scntnacnt. 

Canon  27. 
Posture  of  the 
communicants. 


How  often  in 
Che  year  to  be 
administered. 


Canon  31. 
The  commu- 
nion to  be 
tlirice  a  year 
reccired. 


Canon  28. 
Church- 
wardens and 
ministers  to 
take  notice  of 
those  parishion- 
ers who  absent 
themselves. 

Canon  112. 
Non- communi- 
cants at  Easter 
to  be  presented. 


By  canon  109.  "  if  any  offend  their  brethren,  either  by  adultery,  whore- 
dom, incest,  or  drunkenness,  or  by  swearing,  ribaldry,  usury,  and  any  other 
uncleanliness  and  wickedness  of  life,"  .  .  .  '*  such  notorious  offenders  shall 
not  be  admitted  to  the  holy  communion  till  they  be  reformed." 

By  canon  27.  "  no  minister,  when  he  celebrateth  the  communion  shall 
wittingly  administer  the  same  to  any  but  to  such  as  kneel,  ua&er  pain  of 
suspension." 

And  by  the  rubric  at  the  end  of  the  communion  office,  <<  whereas  it  is 
ordained  in  this  office  for  the  administration  of  the  Lord's  Supper,  that  tbe 
communicants  should  receive  the  same  kneeling,  (which  order  ia  well  metDt 
for  a  signification  of  our  humble  and  grateful  acknowledgment  of  the 
benefits  of  Christ  therein  given  to  all  worthy  receivers,  and  for  the  avoidiii; 
of  such  profanation  and  disorder  in  the  holy  communion,  as  might  other 
wise  ensue,)  yet,  lest  the  same  kneeling  should,  by  any  persons,  either  cot 
of  ignorance  or  infirmity,  or  out  of  malice  and  obstinacy,  be  misconstiaed 
or  depraved ;  It  is  here  declared,  that  thereby  no  adoration  is  intended^  or 
ought  to  be  done,  either  unto  the  sacramental  bread  or  wine  there  bodfljr 
received,  or  unto  any  corporal  presence  of  Christ's  natural  flesh  and  blood. 
For  the  sacramental  bread  and  wine  remain  still  in  -their  v>ery  natural  sib- 
8tanccs,  and  therefore  may  not  be  adored  (for  that  were  idolatry,  to  be 
abhorred  of  all  faithful  Christians),  and  the  natural  body  and  blood  of  oer 
Saviour  Christ  are  in  heaven,  and  not  here,  it  being  against  the  trotli  of 
Christ's  natural  -body  to  be  at  one  time  in  more  places  than  one.* 

By  the  ancient  canon  law,  every  layman  (not  prohibited  by  crimes  of  i 
heinous  nature)  was  required  to  communicate  at  least  three  times  (I)  io 
the  year,  namely,  at  Easter,  Whitsuntide,  and  Christmas,  and  the  seeshr 
clergy  not  communicating  at  those  times  were  not  to  be  reckoned  aaoiigst 
Catholics.  (2) 

And  by  the  rubric*  at  the  end  of  the  Communion  Service,  ''ettrj 
parishioner  shall  communicate  at  the  least  three  times  in  the  year,  of  whick 
Easter  to  be  one." 

By  canon  21.  "in  every  parish  church  and  chapel  where  sacrtmeBli 
arc  to  be  administered  within  this  realm,  the  holy  communion  shall  bei^ 
ministered  by  the  parson,  vicar,  or  minister,  so  often,  and  at  such  timei,* 
every  parishioner  may  communicate  at  the  least  thrice  in  the  year,  wbcfsif 
the  feast  of  Easter  to  be  one,  according  as  they  are  appointed  bf  tht 
Book  of  Common  Prayer." 

Canon  28.  ''the  churchwardens  or  questmen,  and  their  assistaots, slnl 
mark  (as  well  as  the  minister)  whether  all  and  every  of  the  parishiouen,  «■* 
so  often  every  year  to  the  holy  communion  as  the  laws  and  our  coiistitDtio* 
do  require." 

Canon  112.  ''The  minister,  churchwardens,  questmen,  and  assislaiitstf 
every  parish  church  and  chapel,  shall  yearly,  within  forty  days  after  Ev^ 
exhibit  to  the  bishop  or  his  chancellor  the  names  and  surnames  of  aHt^ 


( 1 )  Tirce  times :  —  Re verenter  et  iam  pne- 
paratus  quisque  adeat  sacram  eucharistiam, 
quando  ad  arbitrium  ei  videbitur  maxime 
nt'cessarium ;  saltern  tcrquotann is.  Qui  ea 
quflc  sunt  sibi  ad  saluteni  necessaria  animo 
ac  inentc  (ut  quidcin  oinnes  velle  debebunt) 


concipere  Toluerit«  ter  saltern  qnotsw** 
eucharistic    perceptionein  aoinm  ptap 
rato.   Cone.  (Enh,  Sp^  ▼.  8.  pi  S\%  ^ 
Can.  ibid.  548. 
(2)  Gibsoo'k  Codex,  387. 


parolitoiiers  as  wdl  men  as  womeu,  wbicli  being  of  the  age  of  sixteen  years 
reeeived  not  the  comniunion  at  Easter  before." 

By  canon  24*  ** .  ,  .  all  deuns,  wiirdens*  masters,  or  heads  of  cathedral  and 
collegiate  churches,  prrfbeiidartes,  canons^  vicars,  petty  canons  singing  men, 
and  nil  others  of  the  foundation^  i!iball  receive  the  communion  fuur  times 
yearly  at  the  least." 

And  by  canon  23.  **in  all  colleges  and  halls  within  both  the  universities, 
tike  roasters  and  fellows,  such  especially  as  have  any  pupils,  shall  be  careful 
Ibai  all  their  said  pupils,  and  the  rest  that  remain  amongst  thenif  be  well 
brought  up,  and  thoroughly  instructed  in  points  of  religion,  and  that  they  do 
diligently  frequent  public  service  and  sermons,  and  receive  the  holy  commu- 
tttOD,  which  we  ordain  to  be  administered  in  all  such  colleges  and  halls  the  first 
and  second  Sunday  of  every  month,  recpiiring  all  the  said  masters,  fellows, 
and  scholars,  and  all  the  rest  of  the  students,  otlicers,  and  all  other  the 
•enrants  there,  so  to  be  ordered,  that  every  one  of  them  shall  communicate 
four  limes  in  the  year  at  the  least,  kneeling  reverently  and  decently  upon 
their  knees,  according  to  the  order  of  the  communion  book  prescribed  in 
that  behalf/' 


MANDAMUS. 


1,  General  Principles,  pp,  634 — 638. 

Tht  MTil  drJSMtd —  Giifti  no  rights  not  tren  a  potitsmtry  right  —  Ctmfined  ta  eatet  ttkeft 
rfHef  I*  rrtiuirtd  %h  retpfct  oftht  infringtment  of  gome  puhlte  rigftt  —  Judymrnt  of  Lord 
MamiJiflH  in  Htx  ▼*  Bakkk  —  Powkhr  or  Amotion  —  The  right  must  be  of  a  puUic 
ehnnuter  *—  EUtmat^nary  tocieiiei  —  Hotpitcdt  — .  CoUtgn  —  Trading  earporatioH*  — 
Writ  mill  not  be  granted  if  there  be  another  adequate  and  equatljf  effudite  remrdy  — 
Jl  fou  towel  a  parfy  in  motion  to  iio  n  thing,  Imi  mot  to  preteHbt  the  way  in  which  it 
§kaii  h€  dame  —  Whert  the  party  eomplnined  a^nst  iponld  be  tiaide  to  an  aetion  for 
obeying  the  vnt  —  Them  muH  be  a  distinct  demand  and  refrntal  to  do  ike  att  in  qutt» 
litm  —  Doubtful  eajteg  —  Power  to  iuuo  tke  writ  beiong§  exduMimiy  io  ihe  Quewn^o 
Bfwth  ^^  Juriedietiom  of  writ* 

&  Statotes  relating  to  the  Writ,  p.  638, 

9L   Bt  and    A0AIK8T    WHOM    THE  WrIT   MAY    BE    OBTAtNED,     pp.  658^ 

^^^  Tit  writ  pranted,  on   thi'  ntggestion    of  the  inured  party  —  A   mandamnB  wilt   not  lis 

^^H  Ofiuintt  the   errrantt   of  the  Crottn    as    wurh  —  Judgment  of   Mr.  Juitice  Colrridge    tl# 

^^V  »■  Basoh  oe   Bout — An  o^certtill  not  be  dirtciedto  exceed  the  duties  of  his  o^ce 

^^H  WHi  viU   not  be  ittned  to  an  inferior  officer,  sttbjett  to  another  jnriedictiou  —  Vestry 

^^H  dM — WitiM  Till  wurr  will  ani>  will  kot  sk  issvco  to  Mnrnncw.  TiiiTATORiAL 

^^V  rawKJti  —  The  functions  of  churchwardens^  ocerwoerf^  amd  p€trochiat  eommissiimert  iriV/ 

^^H  be  put  in  motitm  — Payment  of  saiaries  to  ehaptains  and  schoolmasters  wilt  be  enforced 

^^H  — '  If  here  tht  writ  will  m^  be  yranted  against  the  trustees  of  a  charity  — *  Corporations 

^^H  miil  mot  he  eompeiltd  to  make  leases  of  their  jrraperty  —  It'hrre  the  ktys  of  a  church  are 

^^^  isnpmpeHy  detained^ 

I    a^  Ma 


Canon  33. 
StutliiiU  in 
coUef^^  to  re- 
ceive the  com* 
m union  tbyr 
times  ■  ycftf* 


Makoamcb  to  elect,  pp*  644—648, 

Wktm  then  is  a  ttrong  poiitical  necessity  for  an  act  to  be  done  by  an  individwit,  or  by  an 
lie  body,  the  Court  teiil  requirt  that  it  shtdl  be  done  —  The  fact  of  (he  election 


€jU  upon  noTfunation  or  eJcctuthf  u  bjf  maruiamtu  —  Mimuien  -—  PttmtA 


Prtbendt  —  Ecwidtntiary  canong  —  ChapUuHM  —  Ltdtunn 
Mineium  and  itetarinp  in  of  churchwardcmi '^  Tojiuiitea  t^ 
»miin0  miniittr  —  To  regiMter  and  caiify  a  dis*entinff 
deputy  — -  Guardian$  of  a  poor-lam  uhion  to  admii  the  derk  —  IfHll  i 
for  the  purpote  of  Mcnttinuimg  the  vaiu  of  titcton  —  H'rit  wiM  mat  l 
trary  to  heal  cuttom  —  Judgmemt  affoimst  apptietmi  from  uimrp^im 
a  9uit  in  equity  —  Remtedy  by  quo  warrantor  qnart  imptdii^WW 
of  Canterbury  to  i*^u€  hi*  fitU  to  the  proper  qjteer,  Irf .  for  tkt 
civil  lawK  to  praetde  in  the  eedenoMiical  €ourt»  —  Hijfht  of 
Mentaiian  in  Bp  —  Licencing  a  second  curate  —  Licmsimp 
cur€icy. 

6-  Mandamus  to  restore,  pp.  653,  654. 

Distinction  between  a  mandamtt$  to  admit,  and  a  mandammM  to 

improperly  tuspended^  or  rtmoiocd  from  an  office^  irAeCAcr  CAtf  Atflci  !# 
if  he  have  a  certain  term  therein,  and  there  are  pro/Us  amneiwdto  f  1^  «  ■ 
granted,  if  there  be  no  other  epeeifc  remedy  —  Where  ekrk  hat  tutm  «^ 
eaiicm  —  Parieh  clerk  —  Sutpension  from  office  —  Stthttfmemt  tiaaii 
«{/*  prateciitor  —  Notice  to  accused  «--  MoMier  »f  a  freie  ffromemar  mtmii* 
degreu  —  Fellowship  or  curacy  —  Amotion  6y  an  intompeUmi  JmriM 
haciny  exercised  a  dttcretionary  potter  —  When  an  interwieSutlt  m 
eTistJi  —  Sexton  —  Probable  colour  of  an  ekction  ^  Imformaiiijf  im  « 
tiynatiim  of  office  - —  Ousted  by  proems  of  law  —  Phfvoto  t^rer  —  St 
a  trgai  tiiJe  —  Suspension  of  officer  for  improper  eomdufi^Jmat*  k^  i 
Miott  —  Temporary  suspeMsiim  ^  Holding  office  duratUt  ham  |rfiir<to 

7.  Inferior  Courts,  pp,  658,  659- 

8.  To    INSPECT   ANB     PRODUCE    RECORDS     AND    OTHXJI    DoC 

659—661. 


9.  Notice  for,  Ru^e  for,    Issuing    and    Ssrvics    or  j 

pp.  661 — 6S5. 

10.  The  Return,  pp.  ^5 — 667. 
IL  Writ  of  Error,  p.  667. 
12.  Judgment,  pp.  667,  668, 


MANDAMUa 


fipoai  the  Court  of  Queeo's  Bench,  and  directed  to  any  person,  corporation, 
or  inferior  court  of  judicature  within  the  dominions  of  the  British  Crown, 
n^quiriug  them  to  do  some  particukr  tbiog  therein  speciiied,  which  apper* 
taiii0  Id  their  office  and  duty,  and  which  the  Court  of  Queen's  Bencli  has 
previously  determinedi  or  at  least  supposes,  to  be  cousonant  to  right  and 
justice. 

Our  laws  have  confided  to  the  Court  of  Queen's  Bench  this  great  *uper- 
visional  authority,  because  there  can  be  no  custom  —  no  ordinance  by 
charter — no  ordinance  by  statute — no  ordinance  by  axiy  human  tribunal 
or  human  authority  —  which  may  not  peradventure  be  occasionally  abused 
and  applied  to  the  furtherance  of  improper  objects. 

A  mandamus  givfs  no  right,  not  even  a  right  of  poflsesaiont  but  puts  a 
man  in  possession  to  enable  him  to  assert  his  right,  which  in  some  cases  he 
could  not  do  without  it ;  and  his  possession  may  afterwards  be  disputed  by 
ercry  man  who  has  a  right.  (]  ) 

Id  its  application  the  writ  of  mandamus  may  be  considered  as  confined 
to  cases  wliere  relief  is  required  in  respect  of  the  infringement  of  some 
public  right  or  duty,  and  where  no  effectual  relief  can  be  obtained  in  the 
ordinary  course  of  an  action  at  law.  {2} 

In  Mejc  V.  Baker  (3)  Lord  Mansfield  said,  "  A  mandamus  is  a  preroga- 
tive writ,  to  the  aid  of  which  the  subject  is  entitled,  upon  a  proper  case 
previously  shown  to  the  «iatisfaction  of  the  Court,  The  origiual  nature  of 
the  writ,  and  the  end  for  which  it  was  framed,  direct  upon  what  occasions 
it  should  be  used*  It  was  introduced  to  prevent  disorder  from  a  failure  of 
kiiliCe  and  defect  of  police.  Therefore  it  ought  to  be  ui*ed  upon  all  oeca- 
•toiia  where  the  law  has  established  no  specific  lemedy ;  and  where,  in 
joatice  and  good  government,  there  ought  to  be  on& 

^  Within  the  last  century,  it  has  t>een  liberally  interposed  for  the  benefit 
oflbe  subject  and  advancement  of  jastice. 

*•  The  value  of  the  matter^  or  the  degree  of  its  importance  to  the  public 
police^  is  not  scrupulously  weighed,  if  there  be  a  right,  and  no  other 
specific  remedy,  this  should  not  be  denied/' 

Powers  of  amotion  for  a  legal  disqualification  are  incident  to  every 
corporate  institution. 

If  an  act  of  parliament,  or  charter,  has  required  that  certain  officers  shall 
perform  specific  acts  in  order  to  be  qualified,  the  writ  will  be  issued,  in 
order  to  remove  such  persons,  in  case  of  their  non-qualification,  (4-) 

But  if  the  corporation  be  invested  with  a  discretionary  power  of  amotion, 
the  Court  will  not  compel  its  exercise-  (5) 

If  the  right  be  one  of  a  private,  and  not  of  a  legal  and  public  character, 
a  mandamus  will  uot  be  issued:  —  Thus,  a  mandamus  will  not  lie  to  the 


Gives  no  ri^ht, 
not  even  ft  pu** 
wes^arj  right. 


Confined  to 
cast-ii  where  ri»»| 
lief  Is  roqulrLHl 
in  respect  of 
Ibe  infrin]^ 
ment  of  some 
public  right. 

Judgment  of 
Lord  Mann  field  I 
in  i?«r  V.  Ba- 
ker. 


Powers  of 
Amo^iok. 


The  f  igbt 
must  be  ufs 
ptiblif'  charac* 

tM. 


fl)  Rms  r.  Mariboromgh  (SL  Maty't  Fa- 
^^\  8  Mod.  S-M.  i?er  v,  Harrit  (Dr.),  3 
'^orr.  142r.  Rtx  v.  Buhtim  {Dtcan'  ei  CSb- 
^«4')»  I  Sir,  538.   2  Kyd  cm  Corporations, 

<S)  ir«*T,  England  iBnnk  of),  2  B.  & 
^  e«,  S  BUck.  Com.  by  Stephen,  682. 
^*»p!>e>w    on  Nui    Prius,  tit.  MAfmAMUi, 

(3)  3  Burr.  1267. 


(4)  BulL  K.  P.  199.  (h).  Btx  ».  JnOum, 
tS  T.  R.  577. 

(5)  iiex  V,  PkmMonb^,  1  Ken,  27.  Siij. 
248.  5  Bro.  P.  C,  299.  Lord  BrmttU 
M#r,  2  Str.  819.  lltx  v.  Hmv^n,  2  T.  R, 
7  76.  Hrx  t.  Portimo nth  (  Mnyw  af),  3  B.  % 
C,  156.  Bcjc  v.  tTeti  Loot  ( A%r>f  of),  5  D. 
&  IL  416.  fits  T.  Totnttt  ( Mctyor  of\  ibid. 
493. 
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General 

I*AlYfCirLKI. 


Eleemosynary 
■ocietivfl. 


Hospitals. 
Collegei. 


Trading  corpo- 
rmtionk 


Writ  will  not 
be  granted  if 
there  be  an- 
other adequate 
and  equally 
effective  re- 
medy. 


benchers  of  the  inns  of  court  to  admit  persons  to  be  members  of  those 
societies,  or  to  call  members  to  the  bar,  because  thej  are  not  corporatioiis 
established  by  act  of  parliament,  or  by  charter,  but  mere  voluntary  societies, 
to  whom  the  power  of  calling  to  the  bar  is  delegated  by  the  judges,  sub- 
ject to  their  control  as  visitors  (1) ;  and  upon  analogous  principlea,  the  writ 
will  not  be  issued  to  the  Principal  and.  Ancients  of  Barnard's  Inn  to  admit 
an  attorney  into  the  society.  (2) 

A  mandamus  will  not  lie  to  restore  or  admit  a  fellow  or  member  of  any 
private  eleemosynary  society,  governed  by  the  particular  laws  of  its 
founder ;  because^  they  who  would  take  the  benefit  of  such  a  society  most 
take  it  on  the  terms  the  founder  has  thought  proper  to  impose ;  and  must 
therefore,  in  case  of  any  grievance,  ^PP'y  themselves  by  way  of  appeal  to 
the  proper  visitor.  (3) 

In  lay  foundations,  whether  hospitals  or  colleges,  the  vbitatorial  power 
is  either  in  the  founder  or  his  heirs,  or  vbitors  appointed  by  the  founder; 
and  they  have  the  sole  power  to  execute  justice  within  the  fooodt- 
tion:  but  where  the  corporation  is  spiritual,  the  bishop  of  the  diocese 
is  visitor.  (4) 

A  mandamus  will  not  be  granted  against  a  mere  trading  corpora- 
tion, such  as  the  Bank  of  England,  or  an  Assurance  Ck>mpanyy  foratramfer 
of  stock,  or  the  production  of  their  accounts  for  the  purpose  of  dedaris^a 
dividend  of  the  profits,  because  the  writ  is  confined  to  cases  of  a  pnUie 
nature.  (5) 

The  writ  of  mandamus,  as  previously  stated,  will  never  be  granted  if 
there  be  another  adequate  and  equally  effective  remedy.  Thus  in  Expark 
Robins  (6)  Mr.  Justice  Patteson  observed,  '*  The  Court  will  never  gruta 
mandamus  to  enforce  the  general  law  of  the  land,  which  may  be  enforced  br 
an  action.  They  will  however,  in  some  cases,  grant  a  mandamus  to  dotfast 
which  may  be  enforced  by  indictment,  as  was  determined  in  Jiex  v.Dwm 
Inclosure  (Commissioners  of)(7)  and  Bex  v.  Severn  a$ui  Wye  BaUwsn 
Company."  (8) 

A  mandamus  does  not  lie  to  a  visitor  to  exercise  his  visitatorial  power 
over  the  temporalities  of  a  cathedral  church,  concerning  the  intermedttte 
profits  during  the  vacancy  of  a  stall,  an  action  at  law  being  the  proper 
remedy.  (9) 

In  Clarke  v.  Sarum  (Bishop  of)  (10)  a  mandamus  was  granted  toadnt 
the  plaintiff*  to  a  canonry  or  prebend  of  Sarum,  and  to  institute,  indoct,  wA 
invest  him  therein,  though  it  was  strongly  opposed  on  the  rule  to  shov 
cause,  as  turning  the  common  law  remedy  by  quare  impedit  into  anotbff 
channel.  But  the  Court  said,  that  though  formerly  these  writs  were  not 
so  frequent,  especially  where  the  party  had  another  remedy,  yet  they  bdo; 


(1)  Rex^.  AUen,  5  B.  &  Ad.  984.  Rex 
V.  Lincoln's  Inn  {Bencher*  of),  4  B  &  C. 
"855. 

(2)  Hex  V.  BamartTi  Inn  {Principal  and 
Ancients  of\  5  A.  &  E.  1 7. 

(3)  Parkinson' t  case,  Carth.  93.  Le  case 
de  Sutton  $  Hospital,  10  Co.  31. 

(4)  Stephens'  Ecclesiastical  Statutes,  476. 

(5)  Bex  V.  England  {Bank  of),  2  B.  & 


A.   620.      Bex  v.  Lomhm  JtnnMee  Cm- 
pany^  5  ibid.  899. 

(6)  7  DowL  P.  C  569. 

(7)  2  M.  &  &  8a 

(8)  2  B.  &  A.  646. ;   ride  cdam  J^ 
▼.  Brittol  Dock  Conqmmy,  3  Q.&  64. 

(9)  Bex  ▼.  Durham  {Bishop of)»  1  Baff' 
567.     2  Ld.  Ken.  296. 

(10)  2  Str.  1062. 
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found  to  be  more  expeditious  and  less  expensive,  had  been  given  into   Generai. 

of  late.     And  as  to  there  being  another  remedy,  it  might  be  said  equally    _ _ 

in  cases  where  an  issue  or  an  action  upon  the  case  would  try  the  right, 
and  yet  that  was  never  thought  a  ground  to  deny  a  mandamus;  so  that 
the  writ  was  ordered,  though  never  issued,  the  parties  agreeing  to  refer  the 
dispute. 

This  case  has  been  denied  to  be  law  (1) ;  but  a  mandamus  will  be  granted 
to  compel  an  election  when  a  vacancy  has  occurred.  (2) 

If  a  person  be  entitled  to  share  in  the  profits  of  a  corporation,  and  be 
BOffpended  from  the  perception  of  the  profits  until  he  pay  a  fine  imposed  by 
a  bye-law,  the  Court  will  not  issue  a  mandamus  to  restore  him  to  his  office, 
since  he  has  not  been  put  out  of  his  office,  but  only  deprived  of  its  profits  ; 
for  which  he  might  have  a  remedy  by  action  if  unlawfully  suspended,  or 
considering  the  corporators  as  partners,  by  a  bill  in  equity.  (3) 

A  mandamus  will  not  lie  if  the  party  have  a  remedy  by  assumpsit  (4) ; 
nor  will  it  lie  to  compel  a  constable  to  pay  money  levied  by  him  under  a 
distrew  and  sale,  because,  if  the  writ  were  issued  and  discharged,  the  Court 
would  only  fine  for  the  contempt,  and  that  the  magistrates  could  do.  (5) 

Where  there  were  two  claimants  of  the  same  perpetual  curacy,  the  Court 
rejected  an  application  for  a  mandamus  to  the  bishop  to  license,  because 
each  had  another  specific  remedy  by  quare  impedit  (6) 

And  the  Court  also  refused  a  mandamus  where  the  question  was,  whether 
a  parishioner  had  a  right  to  be  buried  in  a  churchyard  in  an  iron  coffin, 
-which  was  a  new  and  unusual  mode ;  because  the  mode  of  burying  the 
dead  was  a  matter  of  ecclesiastical  cognisance.  (7) 

In  Reg,  v.  Halifax  (  Overseers  of)  (8),  Mr.  Justice  Williams  observed,   A  mandmmus 

*•  A  mandamus  goes  to  set  a  party  in  motion  to  do  a  thine,  but  not  to  pre-  K°*"  *?  ■***. 

...  .        1  .  1   ..    I    11  1      J        f.  ptrty  m  motion 

flenbe  the  way  in  which  it  shall  be  done.  to  do  a  thing. 

A  mandamus  will  be  granted  against  public  officers,  to  submit  their  ac-  ^^\  "ot  to  pre- 

couits  to  the  proper  parties  for  examination  and  allowance;  but  they  will  [^ which It^iJI 

not  be  directed  to  furnish  particulars  of  the  items  of  their  accounts  to  the  be  done. 
auiditor,  because  the  auditor  has  the  remedy  in  his  own  hands ;  for  unless 
pnticulars  are  furnished,  he  need  not  allow  the  charge.  (9) 

A  mandamus   will  not  lie  where  the  party  complained  against  would  Where  the 

v^mder  himself  liable  to  an  action  by  obeying  the  writ  (10),  except  under  S^Jfnedaminat 

■lit.  11  Geo.  1.  c.  18.,   upon   which   a  mandamus  lies   notwithstanding  a  would  render 

ptiialtY  be  civen.  (11)     Neither  does  the  writ  lie  to  execute  one  part  of  I'^roMJlfh***!® 
^  ,    •  *.         !•  .r,^v       1  1         .    .        ....  to  an  action 

*  power  granted  by  an  act  of  parliament  (12),  although  it  will  lie  to  forobe^ing  the 

••Oipel  the  performance  of  an  entire  power  granted  by  statute.  (13)  ^'i*« 

(1 )  Rex  ▼.  Chester  (ni$kop  of%  1  T.  R.  (7)  Rex  v.  OJendpe,  2  B.  &  A.  80G. 

^^l-  (K)  10  Law  Journal,  N.  S.,  Magistrates' 

(»)  Chiektiter    (Bishop  of)  v.   Hartcood^  Coswh,  81. 

J   j.  R.  652.    Rex  T.    Chester  {Bishop  of),  (9)   Rex  ▼.   Warwiekshire  (Justices  of),  2 

*    ^ilt.  306.  1).  &  R.  209,     Rex  v.  Lewis,  1   Dowl.  P. 

^13)  Rex^i,   WhitstttUe  (Free  Fishers  of),  C.  5M. 


.353.  (10)   Reg.    v.    Heathcote    (Sir    Gilbert), 

/*•)  Rex  V.  Engfaml  (Banhof),*J  Doug.  10  M.kI.  51. 

^*-  (11 )  Rrx  r.  Everet,  C.  T.  II.  261. 

C^)  BioHey  t.  Stacker,  6  Mod.  83.  (12)   Rex  ▼.    Birmingham  Canal  Naviga^ 

<«3  ^«  ▼•  Chttta-  (Bishop  of),  1  T.  R.  tion,  2  Black.  (Sir  \V.),  708. 

"^  (13)  Rex  T.  Evtret,  C.  T.  H.  261. 
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Tbert  must  be 

a  distinct  de* 
in  and  and  re- 
fusal to  do  tbe 
act  in  qu»tioik 


Doubtful  i 


Power  to  ia.uc 
the  writ  be- 
longs csclu- 
livirly  to  the 


Juri&dJGtion  of 
writ* 


There  must  be  a  dbttncl  demand  and  refusal  to  do  the  ad  is  i 
and  It  should  be  distinctly  pointed  out  to  the  parties  mfmi  il  hOmfl 
required  to  do ;  and  there  must  be  a  distinct  refusal  upon  ibetr  pait,  i 
in  terms  or  by  circumstanced,  distinctly  showing  an  inteotiofi  m  tW 
not  to  do  the  act  required. 

It  is  not  indeed  necessary  that  the  word  refused j  or  any  word 
to  it,  should  be  used  ;  but  there  should  be  enough  to  show  ttuii  ^hm  fWty 
withholds  compliance,  and  distinctly  determines  not  to  do  wbat  h  ft* 
quired.  (1) 

The  writ  will  sometimes  be  granted  where  doubts  exhst  wbetlbrr  it  i 
issued,  in  order  that  they  may  be  considered  on  the  return.  (S) 

The  power  to  issue  the  writ  belongs  exclusively  to  the  Court  of  < 
Bench,  except  it  be  to  examine  witnesses  in  India  and  other  Eritii^  i 
nions  in  foreign  ports,  issued  under  the  authority  of  stat  13  Geo.  3.c€8l 
s.  4-4.  and  stat.  1  GuL4.  c.  22.  s.  L,  in  which  cases  the  writ  maij  bt 
awarded  by  any  of  the  superior  courts  at  Westminster, 

The  writ  of  mandamus  being  a  prerogative  writ,  mos,  like  the  writ  d 
habeas  corpus,  into  tlie  palatinates,  the  cinque  port!^  cities,  bor 
all  other  privileged  places.  (3) 


■at 


I^TINO  TO  THl 


2.  Statutes  eelatiko  to  the  Writ. 

The  principal  statutes  relating  to  the  writ  of  mafidamiii  in  lii 
4?  Anne,  c,  I6>,  stat  9  Anne,  c.  20.»  etat  11  Geo,  1.  c  i*.  staL  12  Gmi 
c. 2L,  stat.  13  Geo.  3.  c.  63.  s.  U^  stat.  1  Gul.  4.  c.  2U  »tal.  Sk4  Gil| 
c.  4h  &  H.,  stat  7  GuL  4  &  I  Vict  c  78.  s.  26.,  stat  6  &  7  Vict*€^0 

stat  6  St  7  Vict  c.  89* 


Bt  and 
AKAiNrr  wno»t 
TiiK  Whit  MAY 

mc  OWTAlVMTi, 


The  writ 

l^aiitud  on  the 
hug;j;i;-,tion  of 
the  injured 
party. 


3.  By  and  against  whom  the  Writ  mat  bb  osTainto* 

The  subject  is  entitled  to  the  aid  of  a  mandamus  upon  a  pitftr  iHI 
mittcd  to  the  consideration  of  the  Court  of  Queen  s  Bench* 

The  writ  is  granted  on  a  suggestion  by  the  oath  of  the  p^ftf  ti^ 
his  own  right,  and  the  denial  of  justice  below  ;  whereupon,  ioorlir 
fully  to  satisfy  the  Court  that  there  is  a  probable  ground  fori 
fiition  a  rule  is  made,  except  under  particular  circuuistaoccst  ^ 
will  be  granted  absolute  in  the  firnt  instance,  directing  tbeptftf  4 
of  to  show  cause  why  a  writ  of  mandamus  should  not  iasiie;  tfdnai 
no  sufficient  cause,  and  do  not  submit  without  contest  to  Ube 
the  writ  itself  isi  issued  at  fir^t  in  the  alternative,  eUher  to  do  tlu%4 


(ly  ntff.'v.triltttind  BerktCnmlC&mpamy,  (2)  Jlcy.  ▼.    Bit 

B  Dow  I  R  C.  6t^3.     Mtx  v.  Leiceater  (Jtu*  Mod.  4% 

tiett  of),  4   B.  &  C  891.      i?ex  v.  Breck-  (3)  Ittx  t,  Ssei 

nudk  Canal  Compam^,  3  A.  &  £.  223.  T.  It  S85.  JZer  ▼. 
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reason  to  the  coDtraiy,  to  which  a  return  or  answer  must  be  made  at  Br  aho 

a  certain  day.  (1)  ,^7.;"^, 

A  mandamus  will  not  lie  against  the  servants  of  the  Crown  as  such,  bb  obtainbo. 

Thus  In  re  Baron  de  Bode  (2),  Mr.  Justice  Coleridge  observed,  *'  In  what  "~ 

eapadty  do  the  Lords  of  the  Treasury  hold  this  fund  ?    Most  clearly  as  ^jn^t  lie"' 
the  mere  servants  of  the  Crown.     By  the  exercise  of  the  royal  functions  against  the  ter- 
the  money  was  first  obtained ;  the  present  claim  has  been  properly  admitted  r^^Q       ^ 
to  be  beside  the  parliamentary  appropriation  of  any  part  of  it ;  and  the  ju(]|.,„^t  ^f ' 
residue  has  now  reverted  to  the  Crown,  and  is  in  the  hands  of  the  Crown  by  Mr.  Justice 
iti  aervants.     But  against  the  servants  of  the  Crown  as  such,  and  merely  to  9°**"**?®  /"T' 
enforce  the  satbfaction  of  claims  upon  the  Crown,  it  is  an  established  rule 
that  a  mandamus  will  not  lie.     I  call  this  an  established  rule,  and  I  believe 
it  hm  never  been  broken  in  upon. 

**  There  are  circumstances,  indeed,  under  which  a  mandamus  will  lie 
^g^'"*^  the  Lords  of  the  Treasury ;  and  a  much  misunderstood  instance  is 
tlie  case  of  Rex  v.  The  horde  of  the  Treasury.  (3)  There  it  appeared,  prima 
yfiMte,  that  a  pension  had  been  granted ;  that  funds  applicable  to  its  payment 
Ind  been  placed  by  parliament  in  the  hands  of  the  Lords  of  the  Treasury 
as  public  officers,  charged  by  statute  with  the  payment  of  such  pensions ; 
thMi  the  lords  had  allotted  the  fund  for  the  payment,  and  acknowledged 
^o  the  claimant  that  they  held  it  for  his  use ;  and  that  they  only  refused 
te>  pay,  because  he  declined  to  take  it  clogged  with  conditions  which  they  had 
Sft«  right  to  impose.  These  were  the  facts  on  which  the  Court  directed 
mandamus  to  go,  and  no  answer  was  given  to  them ;  but  in  so  deciding, 
Court  did  not  implicitly  infringe,  and  they  expressly  affirmed  the  doc- 
that  a  mandamus  will  not  lie  against  the  Crown  or  its  servants  as  such. 
'  II  is  only  necessary  to  refer  to  the  cases  which  are  to  be  found  in  the 
le  volume  with  the  King  v.  The  Lords  of  the  Treasury,  In  re  Hand  (4), 
re  Smyth  (5),  and  Exparte  Bichette  (6),  decided  in  strict  consistency 
the  former  case^  but  upon  the  distinction  before  adverted  to,  to  per- 
that  the  doctrine  of  the  Crown's  exemption  from  a  mandamus,  and  of 
Crown*8  servants  equally,  has  not  been  brought  into  question  by  the 
of  Queen's  Bench  in  modern  times.  1  have  neither  the  power  nor 
inclination  to  shake  it**  (7) 
A  mandamus  will  not  be  issued  to  an  officer  whose  office  and  duty  are  An  officer  will 
ited  and  prescribed  by  statute,  to  perform  any  act  not  clearly  provided  »<>*  be  directed 
by  that  statute,  although  it  may  be  highly  convenient  and  desirable  that  ^^J^^  of  huT 
act  should  be  done  by  him.  (8)  ofllee. 

As  a  general  principle,  the  writ  will  be  issued  whenever  a  public  officer  Writ  will  not 
neglected  his  duty;   but  if  a  public  officer  refuse  to  do  his  duty,  he  be  iasucd  to  an 
amenable  to  other  persons,  it  seems  that  the  Court  will  not  interpose  ,ubject^to  anT' 
~daraus.     Thus,  a  mandamus  will  not  be  granted  against  an  inferior  or  other  Jurisdic- 
irial  officer  who  is  governed  by  another  jurisdiction,  such  as  the  trea-  ^^°- 
of  a  county  to  obey  an  order  of  justices  in  sessions  or  out  of  sessionsy 

<1)  Xex  T.  UekJldd(^ArchleaeoH  of),  5  N.  (4)  Ibid.  9R4. 

k.  49.     Exparte  P^rmMock,  1  11.  Ac  W.  (5)  Ibid.  976. 

Xex  ▼.  Fox,  2  Q.  U.  246.      RexY.  (6)  Ibid.  999. 

r(CMmrckieartleniof),  7  Doirl.  P.  (7)  Vide  etiam  Exparte  Reeve,  5  Dowl. 

TOT.       3   Bbck.    Com.     b;     Stephen,  P.  C.  6G8. 

■.  (8)  Hetf,  ▼.   St.  George^  Hanover  Squartf 

CI)  6  DowL  P.  C  792.  iOveneert  of),  10  Law  Journal,  N.  S.,  Ma- 

CS)  4  A.  &  £.  286.  gistratcs'  Cases,  4a 
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WILL  KOT  bA 
ISSUED  TO  IK- 
rotC*  VISITA- 
TORIAL 

rowiKft. 


Judicial  noticv 
will  ni>t  be 
Uken  of  A  risi- 
tor. 


Visitor  com- 
pelled to  V%Ct' 
cist*  hi)i  vi^ttA- 
foriAl  |iawer. 

Visitor  r 
comptftlud  lo 
fony  ^  parti- 
ciil.ir  jydg- 
mcnt. 


as  he  b  subject  to  the  control  of  the  quarter  sesMooit,  \ 
for  disobeying  a  legal  order.  (1)  Neither  will  the  writ  begfaaH 
the  holder  of  an  office  of  a  private  nature,  and  irUeh  b  Mt  J 
such  as  a  vestry  clerk.  (2)  i 

The  founder  of  a  charity  \s  the  legislator  with  respect  to  tht  1 
code  of  laws  pre&cribed  for  the  regulation  of  his  foundattoo*  | 

If  the  power  given  to  the  visitor  be  unlimited  and   onirendla  \ 
respect  of  the  foundation  and  property  moving  from  the  f 
but  sound  discretion.     If  there  are  particular  »tatuteS|  thcf  i 
which  lie  ijs  bound ;  and  if  he  act  contrary  lo  or  exceed  I 
without  jurisdictioD.  (S) 

A  visitor,  specially  appointed^  has  no  greater  autharitj  or  ] 
founder  give^  him*     As  visitor  he  derives  his  being,  power, 
from  the  founder;    and  if  he  give  him  authoiity  in  some  tKiagii  j 
and   not  in  others,   and  qualify  and  limit  ^ucb   power,  the 
exceed  the  power  and  authority  which  b  given  to  him.  (•I) 

A  visitor,  appointed  by  the  founder,  is  the  proper  judge  of  the  1 
college,  and  he  is  to  determine  offences  against  them  ;   but  wh 
the  land   is  disobeyed,  the  Court  of  Queen's  Bench  will  iiili 
the  law  into  execution,  notwithstanding  there  is  a  visitor. 

A  visitor  is  not  bound  to  proceed  according  to  the  rules  i 
law.  (5)     The  Kings  Court*,  if  the  college  do  not  exceed  thetrj 
have  no  cognisance,  no  superintendence ;  but  the  visitor  i»  th^ 
to  be  applied  to»  and  his  judgment  is  finaL     He  dof^  not  pr 
and  forms  of  the  common  law ;  but  he  suffers  a  party  alle 
et  probare  non  probata,  and  decides  entirely  upon  the  merits*^ 
sentence  of  expulsjion  by  the  master  and  resident  fellows   mmt  1 
be  a  right  sentence,  till  avoided  or  set  aside  by  the  visitor,  wbo  i 
judge,  in  the  same  way  as  the  temporal  courts  must  consider  i 
the  ecclesiastical  courts  as  final  and  conclusive  until  revened*  {B)i 

The  Court  will  not  take  judicial  notice  that  there  is  a  trifitor  lo  ( 
mo.'jynary  institution,  because  all  visitatorial  powers  are  of  a  ptiw 
and  there  is  no  difference  whether  that  power  be  in  the  Crowo,  o 
jectj  for  it  is  a  private  right  in  either;  and  in  sych  ca^ie  a  i 
of  necessity  be  granted,  as  well  where  the  Crown  as  where  the  i 
concerned.  (7)  If  a  visitor  refui^e  to  receive  and  hear  an  appeal*  i| 
will  compel  him  to  exercise  his  visitatorial  power.  (8)  But  the  Ci^ 
no  authority  to  compel  him  to  form  a  particular  judgmeot  tm 
because  the  Court  would  then  decide  on  the  statutes  of  tlit  4 
which  they  are  ignorant,  and  the  construction  of  which  luil 
to  another  forum. 


(1)  iJfX  V.  Jeyet,  3  A.  &  E.  4 16.  /?e* 
T.  Sitmy  (  Trtaivrer  of},  1  CliUt  650,  Jiejt 
V.   Bri»tam,6   i\  R.  168. 

(2)  Rts  X.  CrojfdoH  {  Church wartknt  of ), 
S  T.  11.  7  J  3. 

(3)  Philipi  T.  Byrjfy  1  Ld,  Ray  id.  5 
Skinn.  447.  Grttn  v.  Rutherforth,  I  Vcs. 
■en.  472. 

(4)  Pkaip*  T«  Pwyr  Skino.  454.  3  T.  R. 
346.  » 

(5)  2  T.  R.  338i 


(6)  Rtx  r 
Jone*    T.     B^m^    Cwtlli 
coje.  t  .Salk.  S29a 

(7)  Dr.  Witikt^$  m^  C  X. 
Andr,  178.  Jg<A  ^.Clii>r(  .^ 
Wila.  209.  H*s  T,  Cmlii^F  (^ 
o/)*  I  Str.  457.  ^ 

(8>  Ht^  v.Jr«rc«i«w(JUfyi 
a  415.  Hf^%.  KlfiM*^^ 
47S, 
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The  tian*  averment  of  a  visitor  will  not  proclddc  llie  jurisdiction  of  the 
Court ;  but  the  extent  of  iiis  authority  mu>t  apptar,  that  the  Court  iway  be 
•ttUsified  he  can  do  complete  justice,  (1)  Where  two  peraous  are  returned 
to  a  visfitor,  as  general  visitor,  for  leave  to  choose  one  according  to  the 
directions  of  the  statute,  to  which  rtturti  liie  visittir  In  directed  to  give 
fbmam  JSdem,  the  visitor  is  bound  to  appoint  one  of  the  persons  so  pre- 
mmt/Bd.  (2) 

The  Court  will  never  grant  a  mandanma  to  compel  the  exercise  of  a 

►jtiritdieliori  to  which  a  defendant  or  visitor  i§  not  most  clearly  appointed, 
mad  which  he  is  bound  by  tlie  law  to  exercise  :  otherwise  a  person  may  be 
commanded  and  prohibited  to  exercise  one  and  the  same  juriisdiction,  (3) 

The  writ  will  not  be  is^sucd  to  compel  a  visitor  to  receive  parol  evidence 
from  an  appellant,  it  is  i^uiticient  if  ttic  visitor  decide  in  writing  u])on  the 
written  representations  of  the  parties*  (i) 

The  writ  will  not  be  granted  to  compel  an  inferior  officer,  whose  duty 
U  is,  to  execute  the  sentence  of  a  visitor,  because  the  visitor  />er  st  m  pos- 
§tmmd  with  authority  to  enforce  the  execution  of  his  sentence,  and  it  w  ill 
im  presumed  that  his  authority  will  be  exercised. 

If,  however,  the  visitor  will  not  enforce  the  execution  of  his  sentence,  the 
|mrty  mu^t  apply  for  a  commission  of  visitation,  and  be  denied,  before  he 
can  have  a  mandamus.  (5) 

A  mandamus  will  not  l>e  granted  to  a  visitor  to  reverse  his  own  Bentence; 
bteansc!  the  Court  cannot  issue  the  writ,  except  they  are  legid  judges  of  the 
iuly  required  to  be  done,  and  they  are  not  legal  judges  of  the  visitor's 
duty.  (G)     In  Brideoak*st  caxc  (7)  it  was  refuiiied  ;  but  by  consent  the  right 
of  visitation  was  tried  by  prohibition. 
If  the  visttcir  of  a  college  improperly  refuse  to  exerci:*e  his  visitatorial 
^^Wi*rs  by  H'ceiving  and  hearing  an  appeal,  a  mandamus  will  be  granted  (8)  ; 
^^Pb  the  writ  will  be  issued  to  try  the  validity  of  an  election   to  a  vacant 
^fctlawship.  (9) 

A  mandamus  lic^s  to  the  provost  of  a  college  to  einnpel  him  to  affix  the 

^oDrgf}  seal,  to  the  presentation  to  a  college  living  (10);  or  to  compel  the 

"^^nk^n  of  a  college  to  difix  the  common  seal  to  an  answer  in  Chancer)*  ( U } ; 

**^  to  the  keeper  of  the  eomnjon  seal  of  the  university,  to  affix  it  to  the 

^^potiitmeni  of  high  steward.  (  VJ) 

The    master  of  a  college  will  also   he    compelled    to    take   statutable 
bv(13) 

WTiere  in  the  ease  of  a  private  eleemosynary  lay  foundation,  no  special 
itor  is  appointed,  l^c.  the  right  of  visitation  devolves  upon  the  king« 


Bt   AKD 
AtiAINST  WtrOM 
THE    WkIT  MAV 
UK  OBTAIKtl). 


Averment  ut 
visitor  will  iiat 
preclude  tin* 
judginciil  of 
the  Court. 

Exerclw  «>r  • 
(luubtful  jun«*- 
tlii  ticin  nut  en* 
forced, 

ViMtor  not 
com  1 1  el  led  to 
rccvi  ire  (mrol 
cvidcncts  only 
to  dLtr idc 

Elocution  of 
tlu*  tkrnteJicu  of 
tbe  visitor. 

Refusal  of 
vishor  to  en- 
force his  sen- 
tence. 

Visitor  frill  not 
be  compel  IlmI 
to  reverse  Ins 
own  sentence 


Visitor  of  a 
college  not  ex- 
ercising Ins 
powers. 


Affiiting 


Taking  oaths. 

Where  no 

special  vi-^itur 
is  n|)|juinto<!, 
right  ofviHtrju 
ti«in  devolves 
upon  the  king. 


C  1 )  Be^  V.  JJhnd,  cit  in  Gr€^  t.  Emlker- 
'I    Vejc  U'ti.  474. 

KtT  K  i:iy   ( Bishop  a/  >,  2  1*.  ft, 
PkiliftM  V.  Burp,  ibid.  :\^6. 
\   R^   n,  Eiff  {liiMfmp  of),    I    BlttcL 
^V.>.  55.      I   Wilv  266. 

V.  Etg   {BUhop  of),    5  T.    R. 
ii»i«    Hex  T.   Lincttim   ( Bi»hi*p 
.  nnn.   :ySH,  in  Hfjt 

Waller  B   caMt,    C.  T.  H.     212. 


ChttitT   {Bishop    of),     I 


<7)  lUK  12  AtuL 

(8)  ii«  V,  ElyiBinh^  nf%  5  T.  R. 
'4  75.  Be^  y,  LiMcahi  (BiBhop  of%  S  ibid. 
338.  in  wA. 

(9)  Urs  v.  Grt^ry,  4  ibid.  240.  in  not. 

(10)  BfT  V,  Bhnd,  7  Mo4  5.55.  Bex 
V*   Surrej/  {JuMiictM  *>f}^'2  Sliow.  74,  in  not* 

(U>  Bci  vjrimdhim  (A  />.),  1  Luwii, 
377. 

(12)  Be^P  V.  Otmhriiifft  (  Unirtrtitif  of), 
3  Burr*  1647-      1  Bbck.  (Sir  W«),  547. 

(13)  Btx  V.  SL  JohH'§  Coltfge,  Camm 
bridge,  4  Mod  233. 
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Election  of 
tncmliers  in  an 
cleeraiovynnry 
corpunition. 

EWlion  of 
incfiibcrs  on  a 
defimtc  day. 

Fdlowsbip  of  a 
college, 

Rt;movd  of  B 
fellow. 
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tiont  of  cburdi- 
wardeiM,  oYt*r* 
sccrs,  and 
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inl^ffioners 
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and  no  tnandatnus  irill  be  gr&Qted  for  the  ex€fcise  of 

but  ail  appUcatioD  should  be  wade  to  the  lord  ehanedlon 

A  mandamus  will  not  lie  to  a  visitor^  where  he  is  elcmrlj  ) 
a  visitatorial  authority  (1);  neither  will  it  be  issued,  where  it 
who  is  the  vbitor.  (2) 

The  writ  will  be  granted  to  commaDd  tlie  membcn  of  i 
corporation  to  proceed  to  an  election  of  members  to  aapply^  * 
definite  integral  class,  after  a  reasonable  time  ha?  expired  fn 
their  occurrence:    so  likewise  if  a  usage  exists  that  such 
been  supplied  on  a  definite  day,  and  tbat  the  corporaiioci 
such  usage,  a  mandamus  will  be  issued. 

A  mandamus  does  not  He  to  admit  to  tbe  fellowship  of  a  < 
a  viMtor.  (3) 

Nor  to  a  visitor  to  compel  another  to  execute  a  aeoteneo  ttf  { 
nor  to  remove  a  fellow  (4)  ;  nor  to  the  Archbishop  of  Canterbo 
the  admission  of  an  advocate  in  the  Court  of  Arches.  (5; 

A  mandamus  will  be  granted  to  churehwarclens  and  a^er 
put  in  motion  their  functions,  in  ordine  ad^  i.  e.,  to  i 
inf|uire  and  agree  whether  it  be  fit  that  a  rate  should  be 
Court  will  not  interfere  by  mandamus  to  compel  the  churcbi 
make  a  church  rate,  that  being  a  matter  of  ecclesiat<tieal « 

A  mandamus  will  be  granted  to  commissioners  entrusted  bf'i 
merit  with  the  regulation  of  the  expenditure  of  a  parish  to 
levy  a  rate  for  the  purpose  of  paying  oiF  a  sum  borrowed  by  M 
missioners  without  pledging  their  personal  responsibility*  (7)         j 

King  James  L^  by  charter,  granted  the  rectory  of  Sl  Sarion^ 
wark,  in  trust  for  the  churchwardens  of  the  pansb  and  llieir  i 
joining  them,  out  of  the  revenues,  to  pay  certain  yeartf  \ 
lain^»  and  a  selioolmaster,  and  to  repair  the  parish  church. 

Stat,  22  &  23  Car.  2.  c.  28.  (private),  after  reciting  that  t^  i 
the  rectory  were  insufficient  for  the  above  purposes,  and  that  t^f 
were  discharged  from  all  tithes  belonging  to  the  rectory; 
in  consideration  thereof,  it  should  be  lawful  for  the  church 
time  being,  and  overseerSj  giving  notice  to,  or  calling  together  I 
of  the  inhabitant^  having  certain  qualifications,  to  assemble  yc 
and  make  a  rate  not  exceeding  $50L  in  a  year;    ami 
wardens  should  pay  yearly  for  ever  to  the  chaplains,  sdtd 
ushen  salaries  amounting  in  the  whole  to  230^1,  which  sua 
lieu  of  all  monies  payable  to  the  ehaplains,  &c.,  by  virtue  of  I 


vcaHfl 


(I )  Ittf  V.  J?/y  (  Dithop  of  ),  2  T.  R.  29a 
345. 

(2)Iljld.  nVik  266.  1  BlocL(S»rW/), 
52. 

(3)  Hex  V.  Msop^  2  Show.  IBI.  Ap^ 
ple/ortC*  ffue^  I  Mod  82,  Kcs  t,  New  Co/- 
Itffe,  2  I^v.  1  i,  ParkinfOH**  titte^  3  Mo^, 
2«5.  Holt,  143.  Cumb.  145.  Carth,  92. 
PrnhvuCt  rate^  ibid.  168  PhWjtn  v,  Buf^t 
4  Mod.  1*22.  Umthcote**  (Sir  GitUri)  out, 
10  ibid.  SO,  Widdrin^tofCi  ca*r,  Raym. 
(Sir  T.)  31.  Rex  t.  Sl  JoAn't  Cotte^, 
CamLrUtfe,  4  Mod.  ^J^G.  Itfx,  t.  SL  Mn*s 
Cofitffe,  Or  ford.  Comb.  L'38. 


(4)  Rtx  ^,  Elf  (B 
Jicjt  V.  6*ow«r  {D^  D*\S  ^ 
V.  SLJohn*»  cJie^^  CaaM 
Ibid.  Skinn.  54$^ 

(5)  Rer  r,  CkaJwIa^f  (J 
Ea«^  S13.  pmi.  €5%^ 

(6)  Rt^  V.  ».  Mtrpm^ 

4  M.  &  a  9ia  ih^  w.  r 

60S.    ReS9,SL  A«lr*«4'< 

5  T.  R.  364,      RfM  v. 
ttardcHi  o/>  I^  Eiift,  SS6. 

(7)  i?«^f.  SL  i^t^{C 

1  M.  &  R.  591. 


MANDAMUS. 

■U  the  residue  of  llie  monies  so  to  be  raisrcl  should  he  applicil  to  repairs  Br  aici> 
of  the  churcli  and  oiUer  church  atiujrs,  as  the  uiirdens  shoiihl  think  meet.       ^^^  Writ  ui 
StaL  56   Geo.  3.   c  4.    (reciting   the   rate    before-mentioned,   and    the   be  obtained. 
teweuucB  of  tlie  rectory  under  the  management  of  the  wardens,  were  inade- 
qttate  to  the  above  [)urpose»)  repealed  the  furnier  act  lui  to  the  amount  to 
be  raised  by  ratet  ftod  enacted  tliat,  for  the  purposes  id  that  act,  it  shoiikl 
be  lawful  for  the  wardens,  overseers,  and  other  inhabitants  of  the  parish^  in 
vestrvt  and  they  were  thereby  empowered  to  make  an  annual  rate,  as  there 
dc^icribed,  which  rate  should  be  coiifirtoed  by  two  justices  of  the  peuee,  and 
iJu'  sum  levied  shouhl  he  employed  as  follows,  viz,  the  wanlens  {should  pay 
yearly  to  the  chaplains,  Rchool-ma4.ter,  and  ushers,  certain  salaries  (which 
irere  specified),  and  such  salaries  s^hould  be  in  lieu  of  all  monies  payable  to 
llicm  by  virtue  of  the  charter,  and  the  residue  should  be  applied  as  directed 
by  the  former  act. 

The  wardens^  overseers,  and  inhabitants  met  in  vestry,  and  refused  to 
make  a  rate;  the  salaries  remained  unpaid,  and  the  church  was  dilapidated. 
On  niofioti  for  a  mandamus  to  compel  the  making  of  a  rale  for  the  purposes 
of  the  above  statutes,  it  was  held,  that  the  ordering  of  such  rate  wai>  not  a 
matter  of  ecclesiastical  junsdietion  ;  and  that  a  mandamus  might  issue  to 
the  wardens,  overseersi  and  inliabltants* 

Upon  the  return  to  the  mandamus,  the  Court  refused  to  hear  the  return 
«iificusscd  on  motion  to  qua.'^h  (the  ground  alleged  being  the  urgency  of  the 
clrcumstance.s),  but  directed  that  tl»e  ease  should  be  argued  on  an  early 
day  upon  concilium. 

It  was  held  on  such  argument,  that,  although  a  revenue  might  be  still 
derivable  from  the  rectory,  a  rate  under  the  statutes  was  the  primary  fund 

^■bom  wliich   the  salaries  were  to  be  paid,  and  that  the  alleged  existence  of     • 

^Pptich  revenue  was  no  answer  to  the  mandamus. 

I  And  also,  that  such  mandamus,  since  gtat.  56  Geo.  3.  c*  55-^  was  properly 

f  din  rted  to  the  wardens,  overseers,  and  other  inhabitants  generally,  and  not 
ti*  tiie  wanlens,  over^eers,  and  six  or  more  cjualified  inhabitants,  according 
t«  Mat.  22  &  23  Car.  2.  c.  28.  (1) 

The  Court  refused  to  grant  a  rule  for  a  mandamus,  calling  upon  the    Wlien  the  i 
tmi^lee*  of  the  Rngby  charily,  which  was  incorporated   by  stat.  ITGeo.    «^»ll  "ot  bf 
^  c.TL,  to  increase  the  weekly   allowance    to    claimants  on    the    funds,   fru^u^i^  ^n 
tile  tnistces,    it   was    alleged,   having  a  large  surplus  fund  applicahlc   lo   charity. 
the  purposes  of  the  charity,  although  the  applicants  were  of  an  advanced 
•^e,  and  would   probably    be   dead  before   relief  could    be   obtained   in 
Cliaacery.  (2) 

A  Vfslry  having,  by  show  of  hands,  passed  a  resolution  directing  an  illegal 
^(tpltcation  of  charitable   funds,  and   a  poll  having  been  demandtd  of  the 


(I)     Hey.    V.    St.    St,trttmr\     South  work 
i  WHtiftliearfteHMt   OcerteeT9,  *md   Inhabitanti 
A-  &  E.  925. 
return  to  the  miinflAmuft  w&s  mode 

I  «r«rdeii«,  two  ovt-rsi-ers,  mul  nx    in« 

and  A    fiirihcr  return    by    fiv« 

8.     On  the  eoMciliuni^  the  fiirmt-r 

nitil  not  ilispute  the  Tniiking  of  the 

but  coAiended  only  thut  the  man^U* 

wjB  lfVipro|>erly  directed.     Tlie  latter 


tlt-nk-d  that  a  rat«»  could  properly  be  msn\c. 
JiiivT  quashing:  the  return,  tue  Court  or- 
dered (under  slat.  I  Gul  4.  c-  21.  s.6. )  timt 
the  wa^den«^  uvenevrK,  and  InhabttRiiN 
iiliould  |tny  co^^  but  thnt  the  trardetH  nnd 
otersccff  should  not  Uc  penonnlly  linblc  at 
iuch. 

(2>    Kxpttrte    Uugh^    Charitg     (  Ttutttu 
of),  9  D.  &  It  214. 
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MANDAMUS. 
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dual, or  by  an 
ajq^regatebody, 
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person  presiding  at  the  vestry,  and  not  granted,  the  Court  refused  a  role  for 
a  mandamus  to  compel  such  person  to  grant  a  polL  (1) 

The  writ  will  not  be  granted  to  compel  a  corporation  to  make  leaief 
of  their  property,  for  it  is  their  own  private  concern ;  and  it  is  doabtfiil 
whether  an  action  for  damages  would  not  be  considered  an  equally  effective 
remedy.  (2) 

A  mandamus  lies  to  deliver  up  the  keys  of  a  charcb.  (3) 


4.  Mandamub  to  elect. 

Where  there  is  a  strong  political  necessity  for  an  act  to  be  done  by  u 
individual,  or  by  an  aggregate  body,  the  Court  will  require  that  it  shall  be 
done  ;  consequently,  a  mandamus  will  be  granted,  commanding  those  wlio 
by  any  statute,  charter,  or  custom,  have  the  nomination  or  appointment  to 
a  place  or  office  in  which  the  public  interest  is  concerned,  to  fill  it  up  wImb 
vacant  (4):  —  thus,  if  a  vacancy  occur  in  the  oifice  of  mayor  or  other  ckief 
magistrate  of  a  borough  or  corporation,  occasioned  either  by  the  act  of  God 
or  an  ordinary  contingency,  the  common  law  will  sanction  the  issuing  of  a 
mandamus  to  fill  up  such  vacancy.  (5) 

By  Stat  1 1  Geo.  1.  c.4.  and  stat.  7  Gul.  4.  &  1  Vict,  c  78.  8.26.  the  Court 
IS  empowered,  where  there  shall  be  no  election  of  mayor,  bailiff,  or  otlMT 
chief  officer  of  a  borough  or  corporation,  on  the  day,  or  within  the  time  ap- 
pointed for  any  such  election,  to  issue  writs  of  mandamus,  requiring  tiie 
members  of  the  corporation  to  do  every  act  necessary  for  filUog  ap  tlie 
vacancies,  however  it  may  have  been  occasioned :  and  by  stat.  1  GuL  4'.  C.2L 
S.3.,  the  enactments  of  stat.  11  Geo.  1.  c^.  are  extended  to  all  other  writsof 
mandamus. 

The  words  **  no  election  '*  in  the  foregoing  statutes  mean  no  due,  legal^ 
and  valid  election,  and  that  a  merely  colourable  and  void  election  is  tbe 
same,  as  if  no  election  had  occurred.  (6) 

The  fact  of  the  election  being  void  must  be  certain  (7),  bectosetke 
Court  wijl  only  act  upon  the  opinion,  that  the  officer  de  facto  has  no  shadof 
of  right  (8) ;  and,  therefore,  as  the  officer  could  not  justify  his  possession 
procrastination  would  be  detrimental  to  public  justice,  because  the  ofliee 
being  vacant,  no  person  could  have  any  estate  in  it.  (9) 

But  if  the  election  have  been  bond  Jide^  although  doubtful  and  fit  to  be 
tried,  a  mandamus  will  not  be  issued,  and  the  complainant  mast  bate 
recourse  to  a  quo  warranto. 


(1)  Etx  V.  St.  Sftriour'sy  Southwark 
(  Churchwardens  of),    1  A.  &  E.  380. 

(2)  Ucxw  Livfrj)ool{Btfrovghof),  1  Bar- 
nard. S'X 

(r>)  Anon.  2  Chitt.  255. 

(4)  Anon.  2  Haniartl.  236.  Rex  v. 
Gramj^mntl  (  Mayor  of),  (i  T.  11.  302.  Bex 
\.  Fowi'j  ( Minjor  of),  2  B.  &  C.  596.  Vide 
1  Stephens  on  Municipal  Con^orations, 
4-12.  2(1  ed.  Stephens  on  Nisi  Prius,  tit. 
Masdamis  22{*J— 231 1. 

(5)  Hex  V.  Tregony  {Mayor  of\  8  Mod. 
121). 


(6)  Rex  ▼.  Cambridge  (Mayetef),  4  B«t 
2010. ;  vidcctiam  Rexr.  BmUer^B  £iA38i 

(7)  Aberystj^th  ease,  2  Str.  1157. 
^8)  Botsimy    alias    Timtayti    eatt,  ^ 

1003.  Rex  ▼.  Cambridye  {U«a/er  ^ 
4  Burr.  2008.  Bex  r.  iNVrnkm  Si^ 
211.  Rex  V.  Bedford  Letti{Cmpmvtm^ 
8  East,  S5a 

(9)  Stephens  on  Nisi  Prim  tit  Ui9- 
DAM  us  2294.  Scarboromyh  eate  (C^f*' 
tioH of), 2  Str,  1180,  Bexr.Bnkh^^ 
1452.  Bexr.  Oxford  i3tayor  of ),  ^  ^^ 
E.  349. 


AhliGugli  the  writ  hu  been  gmnted  to  compel  the  election  of  annual 
ministeria]  officers  (1),  if  the  offices  be  necessary  to  the  constitution  of  the 
eoqioratiooy  the  writ  will   not  be  granted  to  mere  private  officers  or  raider 

In  Rf^fu^  y,  ExtUr  {Chapter  of)  (2),  it  appeared  that  the  deanery  of 
Exeter  was  founded  in  the  reign  of  Henrj^  II L  by  the  chapter,  with  the 
consent  of  the  Bishop  of  Exeter,  who  endowtjd  it.  By  the  charter  of  found- 
mtion,  the  dean  was  to  be  elected  by  the  chapter  from  among  tiie  preben- 
dmriesi  subject  to  confirmation  by  the  bishop*  There  were  then  twenty- 
four  prebends  in  the  bishop*^  gift* 

Afterwards  the  chapter  was  divided  into  nine  canons  residentiary,  being 
upon  vacancies,  elected  from  the  prebendaries*  After  this  the  practice 
wa^  that  the  bishop  issued  a  licence  to  the  chapter  to  elect  a  canon  (who, 
in  practice,  was  always  a  canon  residentiary)  for  dean,  and  the  chapter 
eleeted  accordingly ;  and  the  party  elected  was  then  presented  to  the 
bk&hop,  who  confirmed  the  election,  and  the  party  then  took  the  oath  of 
canonical  obedience  to  the  bisihop,  who  sent  his  mandate  to  the  chapter  to 
iaslJill  him^  which  they  did. 

About  the  middle  of  the  sixteenth  century,  the  Crow^n  began  to  re- 
tommond  the  party  to  lie  elected.  The  practice  prevailed  from  1681  to 
the  present  time,  which  comprehended  fifteen  elections  ;  and  the  appoint- 
ments, during  that  period,  were  by  royal  patent^  describing  the  deanery  as 
A  donative  in  the  Crown,  granting  it  to  the  party*  and  commanding  the 
duiptcr  to  admit  him.  Whenever  the  party  named  by  the  Crown  was  not 
one  of  tlie  chapter,  the  bishop  collated  him  to  the  prebend  of  the  late  dean, 
vod  the  chapter  elected  him  a  canon  residentiary ;  and  the  otlier  forms  of 
A*  dediont  commencing  with  the  bishop's  licence,  were  pursued. 

In  I8S9*  the  deanery  being  vacant,  the  Queen  recommended  one  of  the  jire- 
bcndahes^  requiring  and  commanding  the  chapter  to  assemble  and  elect  him. 
The  chapter  having  elected  another  (a  canon  residentiary),  with  all  the 
li»iial  forms  in  other  respects,  who  was  installed  and  acted»  a  mandamus 
"^^mB  Eppiied  for,  commanding  the  chapter  to  elect  and  admit  the  party  named 
fcy  the  Crown,  and,  if  necessary  for  that  purpose,  to  elect,  collate,  and  admit 
^fc»  to  be  a  canon  residentiary,  and  to  do  all  tilings  requi.site  and  com- 
J^^tcnt  to  them,  to  his  Ijcing  elected  and  admitted  dean. 

But  the  mandamus  was  refused;  because,  1.  The  Crow*n  had  not  the 
^^giit  to  enforce  the  recommendation,  either  by  the  genera!  law  or  by  the 
P^nicular  foundation.  2.  If  the  Crown  had  the  right  to  present  absulntely, 
^^  to  nominate  a  person  to  be  presented  by  the  chapter  to  the  bishop  for 
■■^•titution  (which,  however,  did  not  appear  to  be  the  fact),  the  proper 
^^Hiedy  was  by  guare  impediL 

The  Court  refused  to  presume,  on   the  mere  evidence  of  the  u^^age  as 
^•^nve  stated,  either  an  act  of  parliament  or  a  composition,  conferring  the 
:i  the  Crown. 

("trie  Lt  Cren  (3)  it  was  stated,  that  a  mandamus  will  not  lie  to 
itipei  the  vicar,  churchwardens,  and  parishioners  of  a  parish,  to  meet  for 
>  purpoise  of  electing  an  oi^ani^jt  to  the  parish  church ;  although  within 
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I)  R«M  v.  Thelford  {Ma^r  o/%  ^  Ea^l, 
S^  f,    mnHirow,  2  T.  R.  7:i2,     Bex 
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•dtetrnl  candidates*  and  to  declare  that  the  votes  given  for  any  other  person 
ihrowa  away." 

The  members  of  an  in  definite  body  will  not  be  corapelled  to  elect 
tttlditiona!  members;  tiiH*,  in  Rex  v,  Fowe^  (Mayor  of)  (1),  Ctiief 
Justice  Abbott  observed,  **  There  i^  no  instance  in  whicli  the  Court  haa 
erer  granted  a  taandamus  to  compel  a  corporation  to  elect  members  of  an 
mdeflnite  body.  The  general  principle  of  tlie  Court  in  issning  a  man- 
damas  i:$  xery  well  defined  to  be,  that  whenever  it  i^  the  duty  of  a  person 
to  do  an  act,  the  Court  will  order  hini  to  do  iU*' 

Two  cross  or  concurrent  writs  of  mandamus  to  proceed  to  elections  will 
not  be  granted  of  course  without  some  special  and  particular  rea.son ;  but 
**  if  there  is  a  gi"ound  of  suspicion  laid,  *  that  the  party  first  applying  for 
nich  writ  does  not  mean  to  execute  it,"^  it  is  reasonable  to  graut  the  carriage 
of  another  like  writ  to  the  other  side/'  (2) 

The  Court  will  not  fix  any  diiy  in  the  writ,  upon  which  the  parties  are  to 
frooeed  to  an  election,  but  will  leave  it  to  the  proper  otticer-(3) 

A  mandamus  may  be  awarded  to  justices  of  the  peace  to  appoint  over.^eers 
of  the  poor  (4) ;  or  to  make  a  new  appointment^  when  the  appointment  has 
been  made  on  a  Sunday.  (5) 

It  lies  to  appoint  overseers  of  the  poor  in  a  hamlet^  where  there  were 
oerer  any  before.  (6) 

Where  a  parish  consists  of  several  township?,  some  of  which  maintain 
their  own  poor,  and  have  immemorially  had  overseers  separately  appointed^ 
tlie  Court  will  grant  a  mandanms  for  the  separate  appointment  of  overseers 
lor  the  remaining  townships.  (7) 

A  mandamus  was  applied  for  on  affidavita  making  a  primd  facie  case  of 

right  in  the  inhabitants  to  elect  a  sexton  for  the  parish  of  Stoke  Damerell, 

Iwx  Devontihire,     Affidavits  were  filed  in  answer,  stating  fiicts  to  show  that 

^be  right  was  in  the  rector,  who  had  filled  up  the  ajipointment.     The  office 

iM^ing  fuU»  a  question  arose  as  to  whether  the  proper  remedy  was  not  by 

«|iio   warranto,    instead    of    mandamus.      Upon    such    fact^,    Mr.  Justice 

I^mttcson  observed,  "  I  cannot  at  present  find  any  reported  case  in  which 

^   mandiimus  has  been  granted  to  elect,  where  the  office  was  already  filled 

^J  a    void  election  ;    but    I   am   sure,    from    my    recollection,    that   the 

l^nu^Uoe  la  fto«  if  the   Court  is  satisfied  of  the  election  being  void.  (8) 

^M  Rtx  V*   Bedford  {Coritorntion    of)  (9),  where    the    corporation    had 

^fccled    a    mayor  who    would    not    attend    to    be   sworn    in,  because  he 

not  qualified,  the  Court  ultimately  granted  a  mandamus  to  proceed  to 

rw    election  :  that,  however,    was   after  much   doubt,    and   the  office 

ejipressly   avoided  by  stat.  13  Car.  2.  st.  ii.  c-L  s.  12. ;    but  I  am  con- 

^^nf,  that,  if  the  question  cannot  be  tried  by  a  quo  warranto,  the  cour*ie 

■*   to  grant  a  mandamus  for  a  new  election,  where  the  Court  is  satisfied 

^^»*t  the  first  election  is  void-     Where  there  is  any  other  mode  of  trying 


<r|2  B  ftC  590. 

<S)  IVr    Lord    Mansfield     in     Rtx  v. 
^         i^CarjHiration.  of),     '2  Burr.  7S4.      U 
Ken.  5S4, 

r.    Bntfyemater  ( Mayor  of)^% 


Mahhamus 

TO    ELFtT, 

Member*  of  nil 
jiniffimtc  body 
will  not  \m 
compelled  to 
elt'Ct  uidilitionul 
mL^iiibors. 


Crost  or  con- 
current writs. 


D«y  of  election 
wUI  not  be  HxcU 
an  the  writ. 

Appiilntment 
of  oversc'crs  of 


ihe  poor. 


Election  atn 
MX  ton. 


Judgmetit  of 

Mr.  Ju&tictt 
l^Atti^m  in 
Hex  V.   Stoke 
Dautcrtl 
(  Min$»itr  of  ). 


(6)  Jtew  V,  WeUmordand  {Jmuiicct  qf),  1 
Wils.  138. 

(7)  2?«rv.  Hariim(Sir  W,),  I  T.  E.  374. 

(8)  It  ieetn^  to  have  brcn  to  undcr- 
itood  in  EfT  v.  SL  Pa»craa  (Churckwar* 
d«Hw  tif),  1  A.  &  E.  tfO. 

(9)  1  Ewt,  79. 
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lliL*  rig! it,  a  mandamus  ouglit  not  to  go.  Here,  prima  jamtt 
ment  is  right,  being  made  by  the  rector,  who  Uy  llie  geiM^ral  lii| 
proper  person  to  make  it.  Strong  evidence  would  be  neoessmtj  to^ 
ids  authority.  There  is,  on  the  otber  handi  a  custom  ailegd 
parishioner:»  to  elect ;  and  some  evidence,  not  coo  elusive,  but  aniol 
a  prima  fticie  case,  has  been  given  to  show  that  the  last  etcctiOl 
thenu  The  office,  however,  is  novy  full  by  the  rector's  appoiolfl 
there  were  no  other  remedy,  I  should  say  that  a  maDdamu^  ougl 
but  there  is  ^uch  a  remedy  by  refusing  the  fees,  or  briDgij 
for  money  had  and  received  if  tliey  are  taken.  It  cannot  be 
the  sexton  will  go  on  for  dve  or  six  years  refusing  his  fees,  to 
of  the  right ;  at  lea^^t^  the  probability  of  it  is  not  one  which  w« 
into ;  the  rule  must  therefore  be  di^scharged/'  (1) 

A  mandamus  lies  as  a  matter  of  coun«e  to  put  the  corporate 
requisite,  to  a  certificate  of  the  election  of  a  corporate  officer,  if  i 
atHdavit,  that  the  applicant  had  the  majority  of  legal  vgtes..  (2) 
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5»  Mandamus  to  admit- 

The  writ  of  mandamus  will  be  granted  to  admit  a  person  to  any  i 
tical  or  temporal  office  of  a  h'gal  and  public  nature. 

A  mandumus  to  admit  cnablts  tlio  party  to  try  his  fight,  wtlluii 
he  would  be  left  without  any  legal  remedy.  (3) 

Where  there  is  an  inchoate  right  to  an  office,  that  is,  whene  1 
discretionary  or  judicial  powers  to  be  further  exercised  pr 
miiision  —  the  writ   will   be  granted  to  enforce  such  ineli€ 
appear  that  the  prosecutor  has  complied  with  alt  previous 
ac<[uire  a  right  to  the  office.  (4) 

As  a  genera!  ])ro  posit  ion,  no  person  has  a  right  to  be  admitte 
of  a  college  or  voluntary  society,  unless  he  be  approved  of  by  iho 
who  have  been  deputed  to  exercise  the  discretion  on  behalf  of  ! 
or  society ;   and  the  writ  will  not  be  granted  to  enforce  ^uch 
because  a  mandamus  lies  only  where  the  party  applying  for  it  fa 
to  have  a  [particular  thing  done,  and  where  there  is  an  oblifl 
other  party  to  dd  it :  thus  the  Court  have  refused  a  mandamus  I 
benchers  of  Lincoln's  Inn  to  admit  a  person  a  member  of  thdr} 
because  he  did  not  posse^ns  an  inchoate  right  to  be  admitted*  (Sj| 


(1)  Rex  V.  Stoke  Dnmtrd  ( Minitttr  and 
amrchi^rftent  of),  5  A.  &  E.  589. 

Ati  to  piirisbionem*  right  of  voting  by 
u«igc  «r  by  proxy,  vidr,  Att.  Gm,  v. 
Kru'cmnhe^  14  Ves,  8,  s4U,  Gen.  v.  Fonter, 
I O  ibid-  339.  iiex  v.  Oabonmt,  4  East,  329. 
/iVx  V.  Vnrh^  1  Cowp.  250.  Ulbon,  ▼■  DeninoH, 
Amhl  82. 

(!.>)  i?rjr  V.  rork  (Mayor  of),  ^T,n. 
699. 

(3)  Rt:f  T,  J</tham,  3  ibid.  577.  Rex  v. 
Baker^S  Burr.  I2fi5. 

(4)  Tbttm»eHd'»  cast,  Raym.  (Sir  T.).  69, 
1  Lev.  91.  1  Sid.  107.  Grtftn  v.  Durham 
(Maifar  o/)^  I  Burr.  131.  N^x  v.  Lwllam^ 
8    Mud.   27a       WidHnelw  Lomdon  {ChatH' 


herlain  of),  I    Str.  fTTS.       , 
(Sir  r.),  3  Burr.  123«.    1 
$73.     hfoorc  r,  Haatimft  (J 
H.   353,    365.      i7cr  v.  Vti 
o/y,   3    B.  ^  C,  68<S.     i 

2  Burr.  1016.       Htx  » 

539.      Rex  v,  Ha^khtM,  tO  £« 

T.    Parry,   14   ibid.  56 J. 

oil    Municipal   Corpcf*l„_^ 

Stephens  oa    Nisi    Priui«,  fa/L  i 

2292—2311. 

(5)  Rtx  T.   L^MsiiV  hm  (Jl 
4  B.  &  C.  aSSi      hm  V*  Gtif** 
eher^  of  \   \  Doug.  359*     JmH 
cited  Styk    457.     l€  Xm,  J^i 
«iii#(G>t  196.  |>h3. 


But  if  an  actually  atlirilted  mcraber  of  a  college  or  voluntary  society 
have  accjuired  an  inchoatL'  right  capable  of  btiug  perfectedj  the  Court  would 
tlien  exercise  iu  discretionary  power  to  interfere  by  maudamus,  in  order  to 
perfect  that  right,  in  the  absence  of  any  other  remedy. 

l*hc  most  etfeclual  method  of  trying  the  right  to  ufliciatein  chapeb,  as  to 
wbcther  it  be  dependent  upon  nomiiialion  or  election,  is  by  mafidamus,  (1) 
A  mandamus  will  lie  to  admit  a  minister,  preacher,  or  pastor  to  the  use 
©f  m  pulpit,  if  he  have  a  legal  title  to  the  ottice  ;  mn\  where  (2)  a  deed  of  re- 
was  made  to  A.  Ll»  a  dissenting  minister,  and  other  trustees,  settling  a 
ne^ng-house  and  garden,  &c.  upon  the  trustees  in  trust  {inter  aiia)  '*  to 
»afi*er  the  meeting-house  to  be  for  the  public  worship  of  God  by  such  congre- 
gation of  protectant  dissenters,  commonly  called  Presbyterians,  a;)  should  sit 
Httderand  attend  the  ministry  of  A.  B.,  or  such  other  Presbyterian  minister, 
should   in  his  room  successively,  in  all  times  then  comingi  be  by  the 
br«  in  fellowsliip  of  such  congregation  regularly  and  fairly  chosen  and 
tinted  to  be  the  minf*(ter," —  the  trustees  were  requirc*d  to  admit  A,  B* 
to  the  use  of  the  pulpit  thereof  a.**  pastor^  tnini^Jter,  or  preacher,  he  having 
hecn  duJy  elected  thereto  :  Lord  Manstield  observing,  **  Writs  of  mandamus 
liave  bi^en  granted  to  admit  lecturers,  clerks,  sextons,  and  scavengers/*  he* 
*•  Since  the  Act  of  Toleration,  it  ought  to  be  extended  to  protect  an  endowed 
pastor  of  protestanl  dissenters,  from  analogy  and  the  reason  of  the  thing." 

**Here  is  a  function  with  emoluments  and  no  specitic  legal  remedy.     The 
right  depend:!  upon  election,  which  interests  all  the  voters.     The  question  i^ 
€»f  a  nature  to  intlame  men's  passions.     Tiie  refusal  to  try  the  electioTi  in  a 
reigned  issue,  or  proceed  to  a  new  election,  proves  a  determined  purpose  of 
violence-     Should  the  Court  deny  this  remedy,  the  congregation   may  bo 
E^stipted  to  resist  violence  by  force :  a  dispute  *  who  shall  preach  christian 
^iiaiily/    may  raise  implacable  feuds  and  animosities  in  breach  of  the  public 
p«ftce«  to  the  reproach  of  government,  and  the  scandal  of  religion*     To  deny 
^liU  writ  would  be  putting  protestant  dissenters  and  their  religious  worship 
lit  of  the  protection  of  the  law-     This  case  is  entitled   to  tliat  protection, 
cannot  have  it  in  any  other  mode/' 
A  mandamus  has  been  granted  to  install  a  person  into  a  prebend  (3);   to 
residentiary  canon,  where  he  appeared  to  have  been  duly  elected  (4);  to 
^Mkt  warden  of-Manche^iter  College,  to  admit  a  chaplain,  where  there  was  no 
ir  (5) ;  to   the  archbishop  and  bishop   to  lieense  a  lecturer,  where  it 
tiiat  the  candidate  had  a  right ;  but  it  is  a  good  reason  against  an 
pfiltcation  for  such  a  licence,  to  show  that  the  lectureship  was  appointed 
^i  til  in  time  of  memory  and  supported  by  voluntary  contributions,  without 
,y  lay  fee  or  temporal  right  in  the  parry  applying;  and  that  lie  had  not 
i^onsent  of  the  rector,  though  chosen  by  the  parishioners  to  be  lecturer. 
I  a  refusal  by  the  archbishop  must  appear,  before  the  Court  will  enter. 

I  '^in  a  motion  for  a  mandamus  to  the  bishop  to  license  a  lectureship  under 
I  •^L  13  &  14  Car.  2,  c.  4.  s,ia,  which  he  refused  to  do  on  the  alleged 
I  ^*tiiiod  of  unfitness.  (6) 
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[])  BtM  V,  Moftlty,  3  Burr,  1040. 

m  Bes  t.  Bilker,  3  ibid.  1965. 

p)  H«^  t.  SitiUhury  i  Biahop  uf),  Andr, 


(5>  Rtx   V.  Chuttr  (BUkop  t^%  2  Str* 
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(6)  i?rjr  V,  J^ondm  (Buhap  <»/),  13 
East,  4ia  ijrej-.  %  Canierbmr^  (vlrcA- 
bithopof)^  15  ibid,  117. 
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But  a  mandamus  does  not  lie  to  a  rector  to  certify  to  the 
tion  of  a  lecturer,  where  there  is  uo  immemorial  custom  for 
use  the  pulpit^ without  the  rcctor^a  consent  (I),  nor  irHere  an 
custom  does  not  appear  to  appoint  a  lecturer  in  a  parisli  clittriell*(! 

A  mandamus  will  not  lie  lo  grant  a  licence  to  a  clergynfti 
lecturer  of  a  parish.  (S) 

The  Court  will  refuse  to  grant  a  mandamus  to  a  bifiliop  to 
turer  without  the  consent  of  the  rector^  where  such  leeliiritf  li 
voluntary  contributions,  unless  an  immemorial  custom  to  eleet 
consent  be  shown.  (4-) 

It  is  no  ground  for  refusing  a  mandamus  to  admit  a  party  to  a 
which  he  ha^  been  eloctedi  that  to  a  similar  mandamtis  graaled  ia 
a  former  election  of  the  same  party,  a  return  was  iiiade»  abonrlng  ii 
valid  in  point  of  law,  for  not  admitting  him,  (5) 

The  validity  of  a  resolution  of  a  vestrj'  to  close  tlie  poll  for  tlMi| 
of  churchwardens  at  a  particular  hour,  is  a  fit  question  to  be  iriew 
mandamus.  (6)  I 

A  mandamus  lies  to  the  ecclesiastical  officers  to  tvear  ia  a  ;i 
warden  (7) :  thus,  an  archdeacon  will  be  commanded  to  aweir  ll 
chosen  churchwarden ;  and  as  the  swearing  in  does  not  coofo  m 
the  rule  will  be  made  absolute  in  the  first  instance.  (8) 

In  /?exv.  SimpBoH  (9),  a  mandamus  was  issued  tu  the  >i>^eU| 
Colchester,  to  swear  Rodney  Fane  into  the  office  of  chmeliwaull 
retmiied  that  beibro  the  coming  of  the  writ,  he  received  an  laliibiM 
the  Bishop  of  London,  with  a  siguification  that  he  had  takeo 
to  act  in  the  premises.  iJut  the  return  was  held  to  be  ill, 
not  appear  that  the  town  of  Colchester  was  within  the  diocese  of  tk 
who  infiibited ;  exclusive  of  which,  the  archdeacon  was  Uol  a 
officer,  and  was  obliged  to  do  the  act»  And  a  perempioiy 
granted* 

To  a  mandamus  directed  to  tlic  archdeacoa  to  swear  a 
he  returned,  that  he   w*aa    not  elected.      Upon    which,   Mr.  J\ 
tescue  saidj  that  it  was  settled,  and  had  been  offcen  ruled,  ihal  tiw 
con  could  not  judge  of  the  election  ;  and   therefore   tliis 
whereupon  a  peremptory  mandamus  was  granted.  (10) 

In  Rex  V.  Harwood  (I I),  to  a  mandamus  directed  to  ibe 
Dr*  Harwood,  as  commissary  of  the  dean  and  chapter  of  Sl  Ihut 
manding  him  to  swear  William  Folbigg  one  of  the  churebwankai 
parish  of  Su  Giles,  Cripplegate,  London,  the  defendaol  retafBfdt  I 
was   not    elected.      It  was   insisted    on   the  belialf  of  FoLhig^ 


(1)  /?cj-  T.  Fietd,  4  T.  R.  125* 

( 2)  Httf.  V.  Extter  (  BUhop  of),  2  East, 

(3)  Bti  T.  LoHfloH  {BiMhnp  of),  1  Wilv 
IK      SL  Anmt  (Ltciurer  o/),  2  8tr,  1 1 92. 

(4)  Hex  r.  London  {tiishap  of),  I  T-  It, 
331. 

(5)  Rtx   T.    L^mton,   {Mayor    of),    3  B. 
h  Ad.  2S5. 

(6)  /?«xv.  mnckt^r  {CimmUiatyof\  1 


(7)  n^  V*  HtmAmm  (H.  tKV 
150.   lU^  V.  Rk9,S  UU., 
li^sr^  V.  GMy,  6  Mod.  m. 

(8)  Amam,  9  ChitL  XfC 
(9>   I  Sir.  61  a 
(10)  lUs  V.   n^  f  Li  Bip 

But  Lxird  HMjmMi4  m  m  Mli  sM 

w»«  c«;rUitilv  vTong  ;    ht  tb» 
f^ood  retum»  mtatk  thit  moMm  ft«f ' 
l»riYug;ht  upoQ 
(It)  Ibi<Ll40& 


MANDAMUS* 

iHiUTi  was  fl! ;  that  the  archdeacon,  who  was  only  to  obey  the  writ,  coy  Id  ^fAHfiAMM 
Bo€  judge  of  the  election;  and  that  upon  a  similar  return  to  sut^h  a  writ,  ^*^  '^^*<'t, 
a  peremptory  mandamus  had  been  granted  m  Iie:t  v.  fl7f{|!e,  (1)  liejt  \^ 
Hiee  (2)  was  cited  to  show  that  the  archdeacon  could  Dtti  judge  of  the 
qualities  of  a  person  chosen  by  the  pariali.  liayniQiid,  Chief  Ju^tiee^  and 
I£<7iiolds,  Justice,  held  tlie  return  to  be  good.  But  upon  the  importunity 
of  the  counsel  for  Folbigg",  and  prc^ssiiig  the  authority  of  Kejt  v,  White^ 
tuid  no  counsel  for  the  defendant  appearing^  a  rule  was  made  for  a 
peremptory  man  dam  us,  unless  cause  was  6<hown  to  the  contrary.  Upon 
eoBiBse]  for  the  dtfendant  appearing  to  show  cause  against  the  rule,  it  was 
<i«ghnf^ed :  but  the  Court,  not  being  unanimous,  it  was  ordered  to  come  on 
agais  in  the  paper.  (3)  I 

Tlie  proper  tlis^tinction,  as  to  this  point,  seems  to  be  taken  in  Reff,  v.  Reg.  v.  Tmitt^,      j 
Twittif.  (4*)     To    a    mandaniu.'S    to    swear    a    churchwarden,    suggesting 
tliftt    be    was    duly    elected,    the    return    was,    that    lie    was   not   duly 
nWcted.     It  was  objected,  that  this  was  not  a  good  return*     But  by  Holt, 
(I  lief  Justice :  Where  the  writ  is  to  swear  one  duly  elected,  there  a  return 
that  he  was  not  duly  elected,  is  a  good  return,  for  it  is  an  answer  to  the 
t;  t»iit  where  it  is  to  swear  one  chosen  churchwarden,  there  a  return  that 
\m  Dot  duly  chosen  b  nought,  because  it  i^  out  of  the  writ  and  evasive. 
In  ilubhard  y,  Penrtce  { Sir  Henrtf)  (5),   to  a  mandamus  to  swear  the   Hvhhartly, 
plainlilf  churchwarden  of  Heiiton  in  Middlesex*  the  defendant  returned,  that   ^^^'^^  C^'** 
hm  was  not  duly  elected ;  and  in  the  coui-ise  of  the  trial,  the  question  was,  ' 

wlbere  tlie  common  right  of  choosing  churchwardens  rests  ?     The  plaintiHT 
illilsU>d,  it  was  in  the  parishioners  at  large  as  to  both  the   churchwardens, 
mail  would  therefore  have  left  it  upon  the  defendant,  to  show  a  cu^^lom  or 
tw  the  parson  to  name  one-    The  defendant,  on  the  contrary,  insisted, 
hm:  i>f  common  right  it  was  in  the  parson  and  parishioners,  and  therefore  it 
lay  upon  the  plaintitf  to  prove  a  custom  in  tJie  parishioners  to  choose  both. 
And  of  this  opinion  was  Chief  Justice  Lee,  and  that  though  there  are  some 
^lictums  to  the  contrary,  yet  they  had  never  been  regarded.     The  plaintitf, 
tlacrvfore,  went  on  to  prove  a  custom  to  choose  both  by  the  parishioners, 
law  failed  in  it ;  it  appearing,  that  though  the  parson  had  generally  left  it  to 
parishioners,  yet  he  had  sometimes  interfered.     Chief  Justice  Lee  like- 
held,  that  a  curate  stood  in  the  place  of  the  parson,  for  the  purpose  of 
desalinating  one  churchwarden, 

la  Hex  V.  Harris  (  D,f>,)(6)si  mandamus  was  directed  to  Dr. Harris,  com-  Rer  v.  Harru 
^feiftary  of  the  consistorial  and  episcopal  court  of  the  Bisliop  of  Winchester  C-^'^^X 
ft*r  tJie  parts  of  Surrey,  to  admit  and  swear  Henry  Griffith  and  Thomas 
CSanitr,  churchwardens  of  the  parish  of  St.  Olave,  Southwark.  And  a  like 
^landamus  was  also  directed  to  him  to  admit  and  swear  another  set  of 
^iaarch  ward  ens  into  the  same  office.  Dr,  Harris  returned  that  **  a  cause  was 
tding  before  him,  in  which  it  was  disputed,  which  of  the  two  sets  of 
irchwardens  had  been  duly  elected ;  and  till  that  is  tletermined,  he  can- 
admit  either  one  set  or  the  other."     But  Lord  Mansfield  observed  : 


4t|irtA  Biiym,  1979. 
^      -  "^a  325, 

I  Kaymond  (who  ref^orted  this 
^  he  neviT  ticrtrd  that  it  wm 
But  there  cmn  be  no  doubt 
ihMM  «u<ji  a  return  va^  ginnL 


(4)  SSidk.  433. 

(5)  2  Stf.  12-16. 

(6)  3  Bun.    H'2a     1  Black.    (SirW.), 
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MAXDA3ir& 


Mandamus 

To  AZiMir. 


.Siich  het% 
fthiiuld  be 
stated  in  the 
writ,  as  are 
necesury  to 
show,  that  the 
party  applying 
for  it,  is  entitled 
to  rclie£ 

To  justices  to 
administer 
oaths  to  a 
dissenting 
minister. 
To  register  and 
certify  a  dis- 
senting meet- 
ing-house. 


Admission  pf  a 
deputy. 


Guardians  of  a 
poor  lav  union 
to  admit  the 
clerk. 


Writ  will  not 
be  granted  for 
the  purfHMc  of 
scrutinising 
the  votes  of 
electors. 


the  return  is  bad ;  the  commissary  caDDOl  Uy  tltf»  right.  He  ought  to 
obex  both  writs  and  it  is  of  no  prejudice  to  either  party.  It  was  proposed 
bv  the  Court,  and  consented  to  by  the  parties,  to  try  the  right  in  a  feigned 
issue ;  that  the  execution  of  the  peremptory  mandamus  should  be  suspended 
till  after  the  trial,  and  that  then  the  peremptory  mandamus  should  go  to 
swear  in  those  who  prevailed  upon  the  triaL 

The  rule  for  a  mandamus  commanding  the  ecclesiastical  authorities  to 
swear  in  a  churchwarden  duly  appointed,  is  aSsolute  in  the  first  instance. (1) 

In  a  writ  of  mandamus  such  facts  should  be  alleged  as  are  necesary  to 
show  that  the  party  applying  for  it,  is  entitled  to  the  relief  prayed.  There- 
fore where  a  mandamus  to  the  ordinary  to  license  a  curate  only  stated,  tlut 
he  had  been  duly  nominated  and  appointed  by  the  inhabitants  of  a  town- 
ship to  be  curate  of  the  church  of  Piddington,  without  stating  either  tbe 
consent  of  the  rector,  or  any  endowment  or  custom  for  the  inhabitants  to 
make  such  nomination  and  appointment,  the  Court  quashed  the  writ  (2) 

Although  a  mandamus  will  not  lie  to  justices  of  the  peace  commaDdiiig 
them  to  suffer  a  dissenting  minister  quietly  to  preach  in  a  particular  meet- 
ing-house, the  writ  may  be  obtained  to  allow  him  to  take  the  proper  ottb, 
&c.  (3) ;  and  justices  will  be  directed  to  register  and  certify  a  dissentiBf 
meeting-house.  (4) 

In  Rex  V.  Bedford  Level  {Corporation  of)  (5),  where  it  appeared  upoo  iff- 
davit  that  one  of  two  candidates  for  an  office  had  a  majority  only  by  meiii 
of  illegal  votes,  the  Court  granted  a  mandamus  to  the  corpoi ation  to  adoit 
and  swear  in  the  other,  who  appeared  upon  the  affidavits  to  have  had  tte 
greater  number  of  legal  votes ;  notwithstanding  the  first  was  adsuttcd 
and  sworn  into  the  office ;  there  being  no  other  specific,  or,  at  least,  bo 
other  such  convenient  mode  of  tr^-ing  the  right 

Tiie  writ  will  be  granted  upon  the  application  of  a  superior  officer,  to 
admit  his  deputy  to  exercise  the  duties  of  his  office,  if  authorised  to  if>poiit 
a  deputy,  for  otherwise  he  would  be  deprived  of  the  power  of  makiDgi 
deputy  ;  but  it  would  not  b<*  granted  upon  the  application  of  the  deputy.  (6) 

In  lieg.  v.  Dolgelly  Union  (  Guardians  of)  (7),  which  was  a  motion  for 
a  mandamus  to  the  guardians  of  a  poor  law  union,  to  admit  a  person  of  tke 
name  of  John  Jones  to  the  office  of  their  clerk,  it  appeared  that  John  JOO0 
and  Richard  Jones  had  been  candidates  for  the  clerkship ;  but  that,  at  a 
meeting  of  the  persons  acting  as  guardians  to  elect,  Richard  Jones  bad 
the  majority  of  votes,  and  was  declared  elected.  John  Jones  suggested, 
as  a  ground  for  the  rule,  that  several  of  the  guardians,  whose  votes  gate 
liichard  Jones  ilie  majority,  were  themselves  not  duly  elected. 

Assuming  that  the  Court  would  grant  a  mandamus  to  admit  to  this  offiee, 
it  was  held,  that  they  would  not  grant  it  for  the  purpose  of  scrutinising  tbe 
elections  of  guardians  who  had  voted.  And  that  if  this  inquiry  wereopeo, 
the  Court  could  not  grant  the  writ,  since  it  did  not  appear  who  were  tie 


(1)  Exj)arte  Lowe,  1  Dowl.  P.  C.  l.l. 

(2)  Hex  V.  Orford  {lihhtip  of),   7  East, 
.04.5. 

(:J)  PraVa  case,  G  Mod.  229. 

(4)  Jiex    V.      Derhi/xhirr     (Justices    of), 
4  IJurr.  1991.      I  Black.  (Sir  W.),  606. 

(5)  6  East,  ,156. 

(6)  Jlix   V.    President   and    Counctl  des 


Marche»,  1  Lct.  306.  Jiex  t.  CM* 
1  Vent.  111.  Hex  V.  Gratemwd  {J^^* 
of),  2  B.  &  C.  604.  Jones  ▼•  »»*^ 
5  U.  &  11.  66a  Hex  ▼.  SL  iOwV  (*r 
of),  12  East,  559.  Bex  ▼.  IfM  **• 
897. 

(7)  8  A    &  E.  561. 
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ffuper  person!!  to  makG  a  return  ;  and,  if  tlie  guardians  de  facto  niiglit  make 
lt»tlie}r  might  also  apjioint  a  clerk.  Lord  Denman  obi«crving,  *'  Tbii*  waa  an 
appUcation  for  a  mandanms  to  the  guardians  of  the  Dolgelly  Union,  to  admit 
Joko  Jones  as  their  clerk,  and  permit  him  to  perform  the  dultes  of  that 
olBee*  Another  clerk,  Ri(*hard  done*,  has  been  adndtted  and  is  aetitig ; 
but  the  applicant  &ays,  that  Richard  Jones  was  not  duly  elected.  There 
a  contest  and  a  poll;  and  though  Richard  Jonas  was  returned,  John 
loDCtt  asserts  that  he  liad  the  majority  of  good  votes,  and  ought  to  have  been 
turned.  In  effect,  therefore,  it  is  proposed  to  set  on  foot  a  scrutiny  of  all 
voteii  given  in  the  election  of  the  guardians^^  in  the  shape  of  a  mandamus 
I  admit  their  own  servant  to  a  ministerial  otRce.  No  precedent  for  such  a 
oarse  was  quoted :  the  inconvenience  of  thus  nnravelling  the  rights  of 
oters  in  an  antecedent  stage  would  be  very  great,  and  we  think  it  ought  not 
Ik*  dune/' 

A  mandamus  does  not  lie  to  admit  a  person  to  an  office  contrary  to  a 
custom  (1);  nor  to  a  party  who  has  had  judgment  on  an  information 
fist  him  for  an   usurpation  (2) ;    nor  where  the  office  is  already  the 
►ject  of  a  suit  in  equity  (3);   nor  where  the  party  has  a  remedy  by  quo 
»  (4'),  or  quarc  imped  it.  (5) 
1  a  spccilic  legal  right,  as  well  as  the  want  of  a  specific  legal  remedy 
loat  exist,  in  order  to  found  an   application  for  a  mandamus,  the  writ  was 
'^fttfuAcd  against  the   Archbishop  of  Canterl^ury  to  compel  him  to  issue  his 
to  ttie  proper  oflicer,  Uc,   for  the  admisdon  of  a  doctor  of  civil  law, 
ioated  at  Cambridge^  as  an  ailvoeate  of  the  Court  of  Arches ;  because 
[  applicant   for  admission,  could   not  establish   an   incohate  right  to  be 
Bttted  an  advocate  of  the  court.  (f>) 

Where  the  right  of  nomination  i.s  tn  A»,  and  of  presentation  in  B.,  B-  is  to 
gc  of  the  qualification  ol"  the  person  nominated  in  the  same  manner  as  a 
»p  does;   but  if  the  person  presenting  object  to  the  nominee,  on  the 
~f^rt)uitd  of  immorality,  that  must  be  tried  by  a  jury,  (7) 

A  mandamus  does  not  lie  to  compel  a  dean  to  license  a  second  curate, 
ftUAC  there  does  not  appear  to  be  any  such  office  as  a  second  curate^ 
>r  do   tracer  exist  of  any  thing  of  the  kind  in  the  books  (8);   nor  to  a 
kUiop  to  license  a  curate  of  an  augmented  curacy,  because  the  party  has 
er  remedy  by  quare  impediL  (9) 


6.  Mandamus  to 


Makoamus 

TO  ADMIT. 


distinction  exists  between  a  man 

.(10)    The  former  is  granted 


damuis  to  admit,  and  a  mandamus  to 
merely  to  enable  the  party  to  try  his 


Btmw,  Ltmdtmi  Mayor  cf),   i    T.  R, 

Rix  ▼.    Marukal,   2  ibid,  2,       Rex  v. 
r(Afay0ri>/),  1    W.  &  S,  101, 

r.    Whtder,  C.  T.  II.  99. 

<  SI  H^,  V.  Et^Ur  (  Prmdtmt  and  Chap- 
«/).  1*1  A,  k  E.  ^34. 


Writ  will  not 
tic  to  acfmit 
contrary  to 
local  custom. 

Jiidgincnl 
ai^aiust  np|}U. 
cant  fcir  uJttir* 

Office  «ubjccl 
to  ft  Mitt  in 
crjiiit)'. 

Remedy  hy 
quo  warranto 
or  qujirc  in)|K'- 
dit. 

Will  not  lie  to 
ArchbUhopof 
Cunterlmry  to 
isnttc  fiat  to  the 
proper  officer, 
&c.  for  tlie  ad- 
mission of  a 
doctor  of  civil 
law  to  practise 
in  tlic  eccli'isi> 
asticnl  courts. 
Right  ornomi- 
fiittion  in  A, 
And  presenta- 
tion in  B. 
Licencing 
curitra. 

Mawdamus  to 

BKSrOKC. 

Distinction 
bctwt>enaiDan^ 
dam  us  to  ad* 
mit,  Jtnd  » 


(7)  R€i  r,  Staffi>rd(Martpiii0f%  3  T.  R, 

(8  )  ^#11^.  9  Chiit  25S.  restore. 

(9)  MtM  V.  Chftitr  {BiMJkop  of),  1  T.  IL 
S9C, 

( 10)  Vide  Stephen*  on  ^funicipfl1  Corpo- 
rations., 419.  '2i\  cd.  Stephen*  on  Niii  l*riuf< 
tit.  Mawuahuj*,  2:!1I2— 23JI. 
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Mandamus 

TO  HESTOItiC 


"Where  a  party 
is  inn  properly 
siispeQilcdt  or 
removed  from 
an  odicis  whe- 
ther tUir  d  lit  if* 
be  privaic  or 
public,  if  lie 
have  a  certftin 
term  tlierein, 
and  thi;rc  arc 
profils  unni'xed 
to  itf  a  Tiianda> 
mui  will  be 
granted . 


Where  clerk 
has  been 
amoved  for 
intoxieutioti. 


Parish  clerk. 


S'lspcmion 
frtrtn  office. 


Sub§&quciit 
clectiorit  since 
amotion  of  pro- 
Mcutur, 


ngbt  ui  til  out  wliicti  h^  would  have  no  legal  remedy 
always  looked  mucb  more  strictly  to  tlie  right  of  the  partj  mpfik 
mandamus  to  be  restored.  Id  these  cases  he  must  sliovr  m  pti 
tide;  for  if  he  have  been  before  regularly  admitted*  be  lOftj*  tfW 
by  briitging  an  action  for  money  Lad  and  receii'ed  for  tlic  proA 
fore,  in  order  to  entitlti  iiimsclf  to  this  extraordinary 
such  facts  before  the  Court,  as  will  warrant  them  in  pre 
right  is  in  him.  (I) 

Where  a  party  is  improperly  suspended  or  ren: 
whether  the  duties  be  private  or  public^  if  he  ha%e  ii  r,  e  :.i.^  i  nt 
and  there  are  profits  annexed  to  it,  a  maiidamua  will  be  gniiit«d«| 
no  other  specific  remedy,  {2)  g 

In  Rex  V.  Biooer  (S)  Lord  Mansfield  said,  *'  A  mandamna  tal 
the  true  specific  remedy,  where  a  person  is  wTongfuUy  dispoapeflj 
ofHce  or  function  which  draws  after  it  temporal  rights ;  iti  all  ai^ 
the  e^tablbtied  course  of  law  has  not  provided  a  spcctfie  i| 
another  form  of  proceeding,  which  is  the  case  with  reganl  to  rr«| 
vicarages." 

A  mandamus  lies  to  restore  an  attorney  to  an  inferior  eoiut| 
Whiie's  case  (4*)  Chief  Justice  Hok  said,  "  The  office  of  an  «tt4( 
cerns  the  public,  for  it  is  for  the  admintstratton  of  justice ;"  helui 
remedy  to  be  restored  to  an  inferior  court,  except  it  lie  by  mandMI 

Where  a  vtcar  after  summon8  to  the  parish  clerk  to  attend  siM^ 
charge  of  intoxication,  amoves  him  upon  insuMcient  evidence  ol 
toxication,  the  Court  will  i^sue  a  mandamus  requiring  the  vicar | 
the  clerk.  (6)  I 

If  one  act  of  intoxication  be  relied  on,  the  intoxication  and  luiwi 
capacity  of  the  clerk  to  perforin  the  duties  of  his  office,  \ih*  n  re<|i| 
so,  should,  at  all  events,  be  distinctly  proved*  (7) 

If  a  parish  clerk  have  been  deprived  of  his  office,  the  in  fi 

him  must  be  directed  to  the  incumbent,  and  not  to  the  cii  li 

To  authorise  such  a  mandamus,  it  must  clearly  appear  that  ^| 
deprived  of  his  ofRce.  (9) 


J 


One  who  has  been  suspended  from  the  enjoyment  of  hh 
obtain  the  writ^  as  well  as  one  who  has  been  removed,  for  a  tQif<4 
temporary  amotion  ;  otherwise,  under  pretence  of  repeated  wntfKm 
othcer  might  be  excluded  from  the  advantage  of  his  sttuatioo*  (10)1 

It  is  no  objection  ro  granting  the  writ  that  another  has  beeo  cki 
the  office  since  the  amotion  of  the  applicant ;  and  wbea  this  h  tlal 


( 1 )  R*x  V.  Mhmn,  S  T  R*  578, 

(2)  Auon,  lA}in,  S5U  i?ex  V»  London 
(Mayor  of),  2  T.  H.  177.  .iwow.  7  Mod 
118. 

(il)  2  Burr.  J045, 

(4)  f»  Mod.  18. 

(5)  Vide  etiain  ffurtt^i  case,  1  Lev,  75. 
Ltitth'n  catt^  3  Mod.  33!). 

(Ji)  Htx  V.  Ntak  iatrk\  4  N.  i  M. 
8^8.;  ei  vitlu  Bowk»  ▼,  Aeo/Se  ^Cltrk},  7 
C.  &  P.  2r,2. 

Quarts  Whether  it  would  be  fiuflicieiit 
ground    to   amove  a    ctvrk,    that    atnMii^^ 


hh    neighbours    he    «^ 
drunkard,  witbottt  pPHlf  1^^ 
of  tntoitcatioQ  mxt^  indeevna 

(7)  lUs   T.    Smk  (abi>4| 
868. 

(8)  E^fpmtt  Ofim,  S  DidLl 
(?>  tbid.     StmUt^  Itelpi 

prived  by  the  inctmbcol 

(10)  iir*r  ».  CmitZwzi. 

I  Lev,  I6i*    Ra 

Lnm^OH,   a    T,    K  1 

{Fr^e  rtthtn  o/Ju  1  La*J. 

on  Cor|H»nMioti%  S^TSi, 


MANDAMUS. 

Court  will  grant  leave  to  file  an  infornjation  in  the  nature  of  rjiio  warmnto 
ftgain$t  the  person  so  elected  at  the  timi*  they  award  the  mandamus,  (1) 

In  all  pt'nal  c^ues  a  legal  ^rvice  of  notice  must  be  given  to  the  accused, 
of  the  charge  instituted  against  him  ;  and  if  a  person  have  been  removed  from 
my  office  of  profit  or  honour  without  his  having  had  an  opportunity  to 
defead  himself,  a  niandanm^  will  he  granted  for  I  lis  restoration:  quia  f|ui- 
•«]ique^  idif|uid  statuerit,  parte  inaudita  altera,  a?i|uum  licet  statuerit,  haud 
aK|uus  fuertt  (2) ;  and  the  (Jniversitjr  of  Cambridge  were  compelled  to  re* 
More  Df%  Bcntley  to  aeademieal  degrees,  he  having  been  deprived  of  them 
without  receiving  any  summon*!.  (3) 

Although  the  writ  will  not  be  granted  to  restore  the  master  of  a  private 
•cbooli  yet  it  will  be  granted  to  restore  the  master  of  a  free  grammar 
school  founded  by  the  crown.  (4^) 

A  mandamus  to  restore  is  the  true  speeifie  remedy  where  a  person  h 
vroogfully  dispossessed  of  any  office  or  fnnction  which  draw$  after  it  teni- 
pnral  rights ;  in  all  cases  where  the  established  canon  of  law  has  not  pro* 
rtdi^d  a  specific  remedy  by  another  form  of  proceeding,  which  is  the  case 
with  regard  to  rectorie;*  and  vicarage*,  and  therefore  the  writ  will  be 
jrranted  to  restore  an  incumbent  to  his  benefice,  a  curate  to  his  chapel,  or 
a  curate  to  a  chapel,  being  a  donative  endowed  with  lauds,  (5) 

A  mandamus  lies  to  the  chancellor  of  an  university  to  restore  a  person  to 
Lis  academical  degrees  (6),  to  restore  a  fellow  of  a  college  where  there  U 
no  visitor  appointed  (7),  or  to  restore  a  curate  to  his  chapel  from  whence 
i»e  luis  been  improperly  ousted.  (8) 

If  a  person  be  removed  from  any  office,  &Cp  by  him  who  has  not  a  juris- 

ttklioit  ^o  to  act,  the  Court  will  interpose  by  maudamus;  but  when  a  visitor 

laas  rxerci>ed  a  distcretionary  power,  the  writ  will  not  be  granted,  for  where 

tfjr  iurisdiction  is  admitted,  the  Court  will  not  examine  the  legality  of  a 

vation  by  a  visitor  (9) ;  and  a  mandamus  was  refused  against  the 

ip  of  Chester,  wlio  as  visitor  had  deprived  a  prebendary  for  incon* 

ry,  although  he  had  omitted  to  comply  with  the  statutes  in  not  "having 

iuitjuished  the  accused  three  times  **  against  his  crime,  previous  to  punish- 

rot(lO) 

Although  the  Court  has  the  superintendence  of  all  spiritual  and  temporal 
dtctious,  if  they  exceed  their  powers,  yet  if  there  be  an  intermediate 
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.  I   Rws   ▼<    Btdfwd  LtPti  (Cofrpamium 

?^>   €  KmI,  360.     ShutiUw9rih  v.  LineoU 
CWponiiicm  «/),  2  Bul»tr,  122.     Willcock 
^■•1  iorpontions,  379, 

I  J  \  Bmasi't  cate^  i  1  Co*  90.  Lm  Mny  ▼. 
jr,.Utthf,  I  Sid.  1 4.  Cdnipton'f  mtt^  2  ihtd. 
^^*  TV  Fruttctar  and  the  Tvtcn  of  CiJ* 
^**jtij,  Style,  446.  4S'X  The  Pniitctor  and 
C^Tj/^irO,  ibid.  457.  Pr»lf€inr  ami  tht  Thwn 
^  Hm^jalon  ttpon  Tkamt*,  ibid.  478. 

(3)  Hfx    »,     CamtrrUife  (  Univenitjf   o/), 

^     ^r.  JoT.      VLd.  Itivm.  la:l4.     &  Mod. 

*a.    6  T.  U.  8y.       Jirx  T.  /:/y  (  rUthop  of  % 

kSiidT,  177.  ;    ^ide  ctttLm  JJt.  Etcin'*  ca>«^ 

^  Vin.    Abr.  Mnndamug  (  B  K  187.   pi.  7. 

.    V.    Mitrpeth  tit  Bafiim*^   I  Str. 
^j»rre   Tl*t  Prot<ftor  and  Crajard^ 
<   W*l.     Stamp's  cttMt,   I  Sid.  4a     X>r. 
-•^fcbwff  €&m,  ibid.  29. 


(5)  iZrx  w,  BiofMT,  3  Burr.  1043.  Bex 
w.  Barh€f,  1  ni*ick.  (Sir  W.X  rJOa  i2tr  v. 
Bakir^  3  Uiirr.  J2fi5. 

(6)  Bex  w,  Cambridge  Vnirertifjf  (  Cfmn^ 
tdior  cf\  1  Str.  557.    H  Ul  U»ym.  1  -IJiL 

(7)  Appk/brd'ecate,  I  MchIP'/.  Hlddrin^* 
ion'ettiMe,  J  Lev.  23,  Pariti»ion*§ctiK,  L'urth. 
y2,  3  Mod.  Has.  Bpj^  v.  Biylke,  5  ibid. 
404. 

(8)  Rer  v.  Bari^,  1  BUck.  (Sir  W.)^ 
300.      Brx  T,  Etuo^,  a  Burr.  1CK3. 

(9>  Aeii«tfVm*rw  Co.  44.  Dr,  Wiifur^ 
in^tim  V.  Ofrput  ChriHi  Cottt^e^  Carnbrni^f, 
I  Sid,  71.      rhitipM  V.  Bvry,  Skitm,  41.^ 

(I0>  Hexr,  Che»UriOi%kopo/),  I  Wils, 
S06.  Brx  v.  Ctmhhfff/e  (  Vnirerntf  &/)^ 
I  Str.  557.  2  Ld,  Itayro.  1334,  8  Mod. 
H8.     Rtx  f ,  f-Vy  (  Bi$h0p  of),  Andr.  177. 
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the  first  instance,  and  a  raarulainus  was  refused  to 
fellowship,  who  had  neglected  to  appeal  to  Uie  \isitor*  (I) 

If  a  sexton  be  remoAed  without  sufficient  cause,  a  fflaiiiiatiH  w\ 
his  restitution  ;  and  a  mandamus  will  also  be  granted  to  ftilaiit  j 
to  his  office.  (2) 

But  where  it  appeared  that  the  office  was  held  only  dd 
not  for  life,  the  Court  refused  to  interfere-  (3) 

Whether  a  WTit  of  quo  warranto  will  He  in  the 
never  been  decided.  (4) 

There  must  be  exhibited  to  the  Court  a  probable  colour  ^ 
ba\'iDg  occurred,  to  sustain  an  application  for  the  writ ;  and  m  M 
was  refused,  where  the  trustees  of  a  chapel  of  dissenten,  wboy  for 
a  pastor^  had  been  without  a  congregation,  engaged  witli  a  oew  f 
a  year  at  a  salar^f^^  who  gave  nodce  in  the  papers  of  the  line  aft  i 
chapel  would  be  opened,  and  on  the  first  day  of  opening,  gareoo^ 
congregation  that  they  should  proceed  to  an  election  of  a  pastor  ai^ 
service  that  day,  and  accordingly  took  votes*  Upon  being  dispoeiei^ 
trustees  after  the  year^  the  pastor  applied  for  a  mandamus  to  I 
Icging  that  he  was  elected  by  the  congregation  for  life — beean 
there  was  a  competent  bady  to  elect,  there  was  not  sufBcient 
the  eketion,  and  therefore  they  left  the  party  to  try  hb  right  ii 

The  Court  will  not  grant  a  mandanius  to  restore  a  pro 
because  there  might  have  been  some  informality  in  hta  suspetiM 
restored  in  confiequencc  of  the  writ,  he  might  be   ini^tantJy 
removed  for  the  same  cause:  and  it  is  not  incumbent  on  tho 
cause  against  a  mandamus^  to  prove  tliat  the  proceedings  have 
regular ;  for  the  party  making  the  application  is  not  entitled  to  { 
appear  by  hU  own  statement  of  the  case,  tl>at  no  injuAtiee 
him.  (6) 

The  writ  will  not  be  granted  to  restore  an  officer  tf  he  liamej 
office,  or  have  been  ousted  by  any  process  of  law,  (7) 


{1 )  mddrington'Mcaau  1  Li?v.  23.  Rayin, 
(Sir  T.),  31. ;  vide  etiam  ParAiii«<in*#  eoi^ 
a  Mod.  '265.  Carth.  93.  Rex  v.  All  SouTt 
Cottttye  {Warden  o/),  Jones  (Sir  T.\  174. 
JppiefantM  case,  J  Mod*  82.  Proftuttt't 
ca*e,  Carth.  16B.  Rex  n  Wheeler,  3  K*?b. 
a<10.  Rex  v.  Gower  {D.  D.},  3  Salk,  230. 
Rtx  f.  SL  Johm'M  Colhffe,  Cambriifffe  {Muster 
of),  Comb.  27£k     Skinn.  546. 

A  mandamus  will  also  he  granti^d  to 
rciitore  to  a  public  office  of  a  fiimneial 
character  if  gmntt'd  for  life  or  quaitidiu 
«e  bene  ges^terit,  nuch  as  the  office  of 
Comptrolk*r  of  the  Bridge  Es^tates  in  Lort- 
don,  particyiarly  where  the  offict^r  is 
obliged,  on  adiiHssiorit  to  bike»n  cjiath  of 
office,  and  of  tbjty  to  the  ga«^enimeut ;  or 
to  sucb  an  office  as  that  of  Clerk  of  the 
Works  of  tendon,  an  office  for  life,  wiili 
fei»  and  proHt^,  for  wlitch  the  podaesaor 
pajn  a  premium  on  admis>Ion,  and  takef 
iueh  oaUi«.  It  Nn»  likewise  Ijceti  granted 
for   the  office    of  Cltrk    to   the  Company 


i 
I 


of  Masons,  lo 
tlie  Govcmon  of  tbt  new 
Rex  T.  Ltmdom  (Jl^«r  ^fX  i1 
Rf^  V.  Lofidm^  iAidtrmgm  ^%  ff  I 
395.  Lord  fi9tpief*»  eue,  t  Vm^  I 
Proie^tr  and  tke  Tavm  af  QMM 
45^.  Sttimp*M  ettm,  Cofttb.  »4fc  M 
bridge  {Ma^ar  t^),  3  OifWf,  JtS.  J 
Gopanon  of  rAtf  Lmdm  fSiPl 
1^.123.  Middhtm\mmimi 
{^)  lie*9  o>ur^  1  Vent,  15% 
(3}  Rt^  V.  ammii^mm  EtAmi, 
in  Com.  Oxm,  I  Stt.  Hi 
JamtM  {  CAttftAawiiijM  ^X  1  ' 

5  A.  &  £.  584^  milib  ^7. 

(5)  R€t  V.  M)mfjf»  Imti 

SO. 

(6)  Btx  V,  Ashniff,^  \ 
V.  Lnmdtm  (  Mq^«w^  |rr.  </  )^  ^l 

(7)  R(^   t.    Ttddtrht,   i 
V.  Ctimphm^  ibid,     VillQai&' 
lions  38a 


MANDAMUS. 


Ndthcr  will  it  be  grantc^d  to  a  mere  private  officer,  sucli  as  tlie  clerk  of 
the  Butcher*j»  Compaoy  of  London.  {l)\ 

If  the  prosecutor  never  acquired  a  legal  title  to  the  office*  the  writ  wil! 
OOt  be  granted ;  thus,  A.  was  amoved  from  an  office  and  B.  elected  in  Lis 
fltftce  ;  A.  having  been  subsequently  restored,  the  title  of  B.  was  vacated,  but 
the  office  afterwards  became  vacated  by  A*,  and  B.  without  a  re-electioDt 
applied  to  be  restored,  but  the  writ  wa^s  refused.  ('2) 

The  writ  will  not  be  granted  to  a  financial  officer  for  life,  or  quam  diu  8c 
bene  ges^rit,  who  has  been  suspended,  until  he  has  submitted  hi^  accounts 
to  the  proper  officers,  aud  paid  over  the  balance  whei^  it  is  his  duty  to  do 
•0^  and  it  appears  from  his  own  showing  that  he  has  refused,  and  been  guilty 
of  contumacy  and  improper  conduct  (3) 

A  mandamus  doe*  not  lie  to  restore  a  party  to  an  office  from  which  he 

so  irregularly  suspended,  if  it  appear    that  there  were  sufficient 

ids  for  his   suspension  (4-) ;  or  to  restore  to  an  office,  where  it  is  con- 

feiipd  that  the  removal  wa^  just,  though  no  notice  was  given  (5);  or  in 

nt  of  an  officer  who  is  only  temporarily  suspended,  for  the  freehold 

Ins  still  in  him  (6) ;  or  for  an  officer  holding  office  durante  bene  placito* 

A  mandamus  does  not  lie  to  a  visitor  to  restore  a  canon  whom  he  had 

«•        '      ,  or  to  reverse  hiii  own  sentence -^  because,  if  a  visitor  be  in  his 

J'  :on,  his  visitatorial  acts  are  not  to  be  inquired  into;  if  out  of  it, 

iuf  acts  are  void-  (7) 

The  writ  does  not  lie  to  restore  a  person  to  a  university,  against  whom 
^  Brntence  of  banishment  has  been  pronounced  (8) ;  nor  to  restore  the 
^itfrkof  a  dean  and  chapter,  because  he  has  nothing  to  do  with  the  public, 
kia  office  being  only  to  enter  leases  granted,  &c,  (9) ;  nor  for  the  registrar 
^i^a  dean  and  chapter,  unless  he  have  ecclesiastical  jurisdiction,  (10};  nor 
Akr  a  deputy  registrar,  because  it  b  an  office  only  at  will.  (11) 


Ct>  ^«T,   Jnil€,3  Sulk.  232. 
C5)  SA*atkwordk  r.  LineoU  (  Carporaii<m 
O^  2  BuUl  1 2tl. 

'3)  fttr  T,  I^rndtm  (Mtiyoro/},  2  T,  It 
^   WiUcock  on  CorpoTAliotis,  3W), 
Q  Af^T.  Ltmd&n  {Mavorof),  2  T.  IL 

)  Hkr  V,    Arbriifye    {CorparaHim  of), 

M  ite  v«  Gundford  (Apprortd  Mem  <j^), 
%  16%     I  Keb,  868. 
O  ««►▼.  rhrMxriBitkiipof),  1  Blick. 
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7.  Inferior  Courts. 

Tlic  Court  of  Queen*fi  Bench  having  a  siiperintendency  over  all  inferior 

urti  and  magistrates,  may,  by  the  plenitude  of  its  power,  correct  error»  in 

i«ltciaJ  proceedings,  and  extra-judicial  errors  and  mistfemeanors,  tending  to 

breach  of  the  peace,  oppression  of  the  subject,  to  the  raising  of  faction, 

versy,  debate,  or  any  manner  of  misgovernment ;    so  that  no  retort 

»ojuiT»  whether  public  or  private,  can  be  committed,  but  what  may  be 

"Cormed  and  punished  according  to  the  due  course  of  law.  {12) 


lirrrmcni 


(6>  Hex  v»  Canhriifye  {UmvenU^  of  \  6 
T.  VL  89. 

(d>  Amm.  Comb*  135. 

(10)  Ibid. 

(11)  Rexr,  HUt,  1  Show.  237.    Sed  vide 
pnttf  tit  HircisTiuift. 

(tV)  5  Bac  Abr.  tit.  Mandamvn  (C\ 
£61.  Bcpfft  eoM^  II  Co.  98.  4  I  list. 
7K  BuTjfh  V.  Btmmt^  10  Mod.  350, 
Utompton  V.  G^odfdtom^  S  Show,  1M5. 
Titx>ayttioK$  e«*e,  Cotnb.  803.  Hex  v. 
SuTTtf  (JtutitTto/\  2  Sbow.  74.  AmheratM 
MM,  RjijitL  (Sir  T.)»214.  1  Vent,  lliji. 
U 
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A   mandamus  will  lie  to  the  ecclesiastical  courts  in 
poral  diameter— but  it  will  not  be  granted  for  a  matter  of 
iLstical  cogiiisance.  (1) 

Tbe  Court  will  compel  magistrates  by  mandamus  to  act  tn  i 
the  law  —  in  fact,  justices  will  be  put  m  motion  in  cases  where  I 
to  act.  (2)  But  they  will  not  be  commanded  to  do  ao  »ct,  % 
render  them  liable  to  an  action  (S);  nor  to  do  that«  wlucli'iai] 
costii  for  which  they  have  no  meati3  of  reimbursement.  (4) 

Justices  w  ill  be  directed  to  hear  a  complaint,  but  iliey  vrill  ool  I 
to  aiijudicate  in  any  particular  manner,  as  by  making  an  or 
or  convicting  a  party  of  an  offence.  (5) 

If  a  court  of  competent  jurisdiction  have  entertained  a  case,  i 
its  discretion  thereon^  the  Court  of  Quee«*s  Bench  will  not,  by  i 
control  the  exercise  of  their  discretion,  or  compel  them  to  ! 
case:  thus,  if  a  court  of  quarter  sessions  decide  that  the  grou 
appeal  are  insufficient  to  let  the  appellants  into  proof  of  the  caM 
them,  the  Court  will  not  grant  a  mandamus  to  the  se&sions  to 
tinuance^  and  hear  the  appeal,  (6) 

A  mandamus  will  not  be  issued  to  require  justices  io  wcmioim 
case  on  any  point  determined  by  them,  because  that  U  a  aiali« 
purely  for  their  discretion ;  but  if  a  case  have  been  granted,  thi 
compelled  by  mandanms  to  state  it,  or  to  rehear  the  appeal.  (7) 

Where  the  sessions  quashed  an  order  stating  the  decision  to  be 
merits,  a  mandamus  was  re  fussed  to  compel  tbe  justices  to  hear  I 
although  the  Court  was  of  opinion  that  the  judgment  was  oi 
touching  the  merits,  and  that  it  was  erroneous*  (8) 

Justices  will  not  be  permitted  to  anneal  conditions  to  tJie  pel 
of  their  duty  which  the  law  does  not  warrant ;  and  where  aiMff^M 
to  ]»sue  a  distress  warrant  for  levying  a  poor  rate,  unless  an  i4^^ 
given,  they  were  commanded  to  do  so  by  mandamus,  (9) 

The  writ  will  be  issued  to  hold  a  court  leet,  and  the  Couft  l 
that  a  court  leet  and  a  court  baron  shall  be  held  in  thr  accuitail 
if  certain  vested  rights  would  otherwbe  be  damnified,  (10) 

On  a  commission  of  charitable  uses  it  was  agreed  betwattt  ll| 
the  manor  of  A.  and  the  inhabitants  of  W.  within  the  nuumrt  tM 
copyhold  lands  should  be  let  for  the  maintenance  of  a  stlp^fldiaix  ( 
the  chapel  of  W.,  to  be  nominated  by  a  niajoritj  of  the  tnhahitaM 
be  allowed  by  the  lord,  and  by  hirn  presented  to  the  ontioary  ibri 
to  preach;  the  usage  of  nominating,  &c*  had  been  ponisaatlotl 
nient :    the    lord  having  refused  to  allow  and  present  the 


(1)  Stepbvn<t  on  Nisi  Priu%  2309, 
23 la  tit.  Mampamds. 

(2)  R^  T.  Barka-n  6  A.  &  E,388. 

(S)  Rtx  V,  Buekingh'^mMiurt  (JutHeei 
of),  1  B,  &  C  4So,  Ecx  V.  Brodeript 
5  ibid.  259. 

(4)  111  re  l^'fi^,  2  A,  *  E.  123 

(5)  J?eJ  V.  MiiiiJie^eje  {Justices  of  )^  4  B.  & 
A.  298.  Expartc  Brithh  and  Foreign  Paient 
/mvemiion  Compang,  7  DowL     l\  C.  614. 

{6}  Htf^.  V,  AV#fr»«  (Jiutiees  of)^  J 3 
Law  Joum.  N.  S.  Magistrates'  Coses,  78. 
overruling;   Rrg,  ▼.  CormarvOHthirM  (JumUcu 


{JuMiUa  o/\  tbiiL  SSI, 
(7)    J*«  t,  S^^W  O 
P.  C.    les,     RgptHi 
o/>,  9  ibid.  ISO. 

N.    SL    MAipitntttT   __ 
Poitif/niti  (  ffiftnliiH^i  ^>J 

(9>   Ri^    T.  M"    -^ 
ibid.  36. 

(10)  Rer  T,  G^mtUkmiUr^ 
9  Black  (SSr  W,Jb  ^14  ^f-j^ 
2  LtL  Kcfu  1^3. 


iMJority  of  the  inhabitants,  the  latter  prayed  a  mnnrtainuS)  wliidi  tlie  Court   I^frino*^ 
ntToAed ;  far  their  right  is  either  a  mere  trust,  and  then  their  remedy  is  in        ""^^ 
equitji  or  it  ia  a  legal  right,  aud  then  a  quare  impedii  will  lie.  (1) 


8.    To    INSPECT    AND    PEtODUCK    RECORDS    AND    OTHER   DOCUMENTS. 


USD  mouiirir 
Kecoiiiis  akd 

OTH%%   DOCU* 


A  mandamus  lies  to  deliver  up  public  documents  to  the  constituted 
Ettthorities:  thus,  tlie  writ  will  be  granted  to  compel  the  delivery  of 
records  which  concern  the  public  administration  of  justice  to  a  new 
officer.  (2) 

Any  p<?r»on  having  a  primd  facie  right  to  a  public  office,  has  a  right  to 
iBi|»ect  every  document  relating  to  that  title.  (S) 

Corfiorate  books  are  public  books;  they  are  common  evidence^  which  Corpomt* 
of  necessity  be  kept  in  some  one's  hands,  and  then  eucli  individual  *^**^ 
ing  a  legal  inter^t  in  them  has  a  right  to  inspect  and  to  use  them  as 
ffidei»ce  of  hb  rights ;  but  with  respect  to  a  mere  stranger,  unconnected 
b  ioU'restt  such  books  are  to  be  considered  as  the  books  of  a  private  indi- 
ridual*  and  no  inspection  can  be  compelletl*  (4)  Thus,  in  Bristol  {Mtitpr 
^)  T,  I  w<7<?r(5),  which  was  an  action  for  tolls  due  to  a  corporation,  it 
ftppemred  that  the  defendant  had  acr|uired  the  character  of  a  corporator 
ibe  catise  of  action  arose^  but  before  trial ;  when  it  was  held,  he  had 
right  to  inspect  the  corporation  books,  and  must  still  be  considered  as  a 

gner  quocul  this  action. 
From  Barr^  v.  Alexander  (6)  it  appears,  that  in  those  cases  where  the 
Tendant  would  be  entitled  to  a  bill  of  discovery  for  the  inspection  of  docu* 
its,  he  will  have  redress  at  law  by  mandamus,  without  going  into  equity, 
A  mandamus  will  be  granted  to  compel  a  trustee  to  produce  documents   Trustees, 
the  purposes  of  inspection  :   thos,  in  Bex  v.  Chester  {Sheriff  of )  (7) 
Justice  Abbott  said,  **  The  ordinary  case,  where  the  Court  allows  a 
:y  to  inspect  documents  in  the  handed  of  a  third  person,  is  that  in  w*hich 
party  called  upon  is  the  trustee  for  the  applicant.    Those  cases  are,  not 
the  documents  come  originally  into  the  trustee's  hands  for  his  own 
%%y  but  for  the  benefit  and  advantage  of  the  party  desiring  to  see  them/* 
But  the  Court  will  not,  on  motion,  compel  a  per^ion,  not  a  party  to  the 
it,  to  produce  a  deed  for  inspection,  which  he  holds  as  a  mere  trustee« 
le^  the  individual  praying  the  inspection  is  not  a  party  to  the  deed,  though 
daims  to  be  interested,  and  may,  by  operation  of  law,  be  affected  by 
<8) 
-f^maDdamus  will  lie  to  inspect  deeds  in  the  possession  of  attomles  or   Attomlci  or 


ageitta* 


ri)    Rfj    r     Stafford    (Marquit    c/\      3 

i>e4<».      ML    Gen.    v,    Stafford  (Mur- 

^fX    a    Ve«.    77,       Bejt  y.  Baker,  3 

^    imS.     S   last.  363.     Krf^ftgUm  r, 

^mh    Sekool(Go9enon  <f),   "^   Wilt. 

MtM  n  Qlcficr(^M^  **/),  I  1\  R. 

tofcr,  AK  pi  17. 

*  J  iiidr  ▼.  NaUingkam  (  Shaiffand  Town 

\Vh  t  S»d.  31. 

'  ^ftrr  T.  Stvtasilt  (  Hattmm  ef\  2  Str, 
10  East,  355. 


(4)  SouAamptvn  {Maffor  of)  ▼.  GmptMf 
8  T.  R  590.  Ho€fy€t  V.  Atkit^  S  Wilt. 
398.  1  Stephens  on  Muniapai  Corporn- 
tioiis,  2  ed.  455, 

(5)  8  D.  &  R.  434. 

(6)  M.  T.  25  Geo.  3,  K.  B.  cit,  Tidd. 
P^u^uc1^,  592,  9  cd  1828. 

(7)  I  Chitt  478. 

(fl)   Cucks  V.  jVoiA,  9  Bing.  T2S, 


o  i:  S 
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KAKDAMU& 


To  ncSPKCT  AKD 

rtLouvvn  U&- 

COIIIMI  AKD 

QTHCR  Docir* 


Kiti'J  as  a  secu- 
rit>% 

P:irochLal  do- 
cutiienU« 


Court  Tolk  of  a 
nijnor. 


Motirrn  must 
be  smtiportvii 
hy  AffidnviU. 


Where  certain  books  of  the  plaintiff  bsul  come  into  tll# 
session  as  his  agenU  and  the  plaintiff  was  desirou*  af  t 
Conrt  ordered  the  defendant  to  allow  an  inspection,  but 
him  to  deliver  them  up.  (1) 

If  one  part  of  a  deed  be  executed  by  the  plain  tiff  «ioiie»  Viil 
the  possess ioti  of  the  defendant's  attorney,  the  Court  of  Co/mnu^ 
order  the  latter  to  gii^e  an  inspection  and  copy  of  it  to  ibe 
affidavit  for  such  inspection  need  not  set  out  the  plaintiff^'s 

The  Court  will  not,  however,  exercise  itfi  authority  oxer 
agent  to  give  an  inspection  of  documents  in  his  custody*  if 
have  not  come  into  his  liands  by  virtue  of  his  profe^ionml  cbM^ 

And   if  a  deed  of  assignment  be  deposited  in  the  Itsnds  f 
security  for  money  lent,  he  is  not  bound  to  produce  il  oa 
by  the  assignor  in  an  action  between  the  latter  and  a  third 

Parochial  documents  are  fur  some  purposes  coiitiderfd  ■• 
persons  interested  in  them  have  a  right  to  inspect  and  take  eo| 
parts  as  relate  to  their  interest  (5)  i 

Where  a  party  applies  for  a  mandamus  to  compel  cburefai 
allow  him  to  inspect  their  accounts  accoriliog  to  the  direction^ 
Gco«  2.  c*  38.,  he  must  state  some  special  reason  for  wbick  bl 
see  the  accounts.  It  is  no  answer  to  the  application,  tbat  1 
imposes  a  penalty  upon  the  churchwardens  improp<;Hy  refill 
spec ti on.  (6)  | 

But  a  parishioner  has  no  right  to  inspect  parish  books,  for  tb^ 
gaining  information  which  may  be  useful  to  hira,  with  a  view  tot 
claim  to  an  estate  in  the  parish,  (7) 

The  court  rolls  of  a  manor  are  kept  in  the  custody  of  ibe 
steward,  not  for  the  use  of  the  lord  alone,  but  as  the  eoatnooi 
the  manorial  rights;  to  which  evidence  all  the  tenants  of  4 
whether  copyhold  or  frecholdt  have  an  undoubted  right  of  me«i 
in  actions  between  the  tenants  and  the  lord,  as  between  tbe  leal 
selves  :  but  the  privilege  of  inspecting  the  court  rolla 
is  confined  to  the  tenants  of  the  manor.  (8) 

But  a  mandamus  wilt  not  lie  to  the  lord  and  stewi 
inspect  court  rolb  for  the  purpose  of  supporting  an  iuilii 
lord  for  not  repairing  a  road  within  the  manor  (9);   nor  to 
tion   of  boundaries   in  an  action  of  trci^pass  by  i 
lord  (10) ;  nor  to  allow  the  inspection  of  the  records  of  a  eettltl 
the  party  atisigns  some  satisfactory  reason  for  the  inspection,  (11) 

The  motion  for  a  rule  to  inspect  and  have  copies  mtiM  be 
affidavits  detailing  the  circumstances  on  which  the  datm  it 


(I )  Jfme»  w,  Fidmer.  4  "Dowl  P.  C.  446. 
(3)  Morrow  v.  Saun<Jer»,  I   B.  &  B.  31 S* 

(3)  CocJu  w.  iViwA,  9  Bing.  7tf3. 

(4)  Schkncker^,  Moxty,    I  C.  &  P.    178. 
3  B,  &  C.  789. 

(5)  irarrincr  v.  GiU$,  »  Str.  954. 

(6)  Rtx  y.   Clear,   7  D.  &  H.  393.  4  B. 
&  C.  899. 

(7)  H*x  V.  StnaHpiiee,  2  Chttt,  288. 

(8)  Rcj:  v.  ShtUfy,  3  T.   R.  HL   FoUard 


ton  w.   Oode,  and.  lOSa 
B«ni«t,  297,     H 
9ed. 

(9)    Rtsv. 
A,  902. 

(JO)  Smiik^. 

(11)  Ita^, 
&  U.  354. 
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MANDAMUS. 

viiifc  tiiat  an  application  lias  been  matle  to  the  proper  officer  for  the   *^°  JwiFier 
mne  purpose,  and  that  he  has  refused  to  couifjiy  with  it.  Hkcoed*  and 

The  rule  recjuirea  that  the  expense  attending  obedience  to  the  writ  shall  ♦>J^«»j*  Uocv- 

ht  borne  by  the  person  who  ohtaiDs  it,  and  also  allows  the  officer  a  rcraune- 

f«liaii  for  hi§  trouble. 

If  the  officer  disobey  the  rule  to  allow  an  inspection^  and  give  copies  of,    DUobedience 
er  to  produce  corporate  documents,  the  Court  will   grant  an  attachmt-nt  ^^       ^ 
agwi«t  hitn;   but  not  if  he  swear  he  ueltlier  has  them  in  lits  custody^  nor 
koowft  in  whose  posBession  they  are;  nor  if  there  be  a  fair  doubt  whether 
Ifce  books  fall  within  the  tenns  of  the  rule.  (1) 


ISb  Notice  for,  Rule  for,  Issuing  and  Service  of  the  Writ. 
Ab  a  general  principle,  no  notice  of  an  application  for  a  mandamus  la 
Efiibitei  except  it  he  the  demand  to  do  the  act  in  c|uestion. 
The  writ  can  be  moved  for  by  counsel  any^  day  during  terra. 
The  application   for  the  writ  should   be  made  within  a  reasonable  time 
•Hrr  the  commission  of  the  act  complained  of:  and  promptly  after  the  de- 
■uuifl  and  refusal  to  do  the  act  required. 

if  an  act  be  required  by  statute  to  be  done  so  many  days  at  leajat  before 
m   given  event,  the  time  must  be  reckoned,  excluding  both  the  day  of  the 
and  that  of  the  event.  (2) 
llie  motion  for  a  mandamus  to  examine  witnesses  on  an  information  for 
ffcnces  in  India,  must  be  made  within  the  tirat  four  full  days  after^  ptca 
^pl^ded.  (8) 

An  application  for  a  mandamus  to  justices  to  enter  continuances  and  hear 
I  appeal  should  be  made  in  the  term  following  the  sesf^ions  at  which  the 
fu."^  was   made,  unless  under  special  eircumstances,    which   should    be 

in  the  affidavits,  to  account  for  the  delay.  (4) 
A  mandamus  to  proceed  to  an  election  upon  judgment  of  ouster,  cannot 
moYcd  for,  till  judgment  he  aetually  signed.  (5) 

There  is  no  absolute  rule  upon  the  subject  —  but  in  every  case  of  appli- 

LOQ  for  a  mandamus,  any  considerable  delay  in  making  the  application 

irlhe  refusal  to  do  the  act  required,  should  be  properly  accounted  for,  (6) 

"Where  a  canal  company  had   been  in  possccsj?ion  of  land  for  fourteen 

the  Court  refused  a  mandamus  to  compel  them  to  summon  a  jury 

■asess  compensation.  (7) 

'V'here  eleven  or  twelve  years  had  elapsed  since  the  making  of  an  alJot- 
e«t  aoder  an  in  closure  act,  the  Court  refused  to  entertain  an  application 
r  X  mandamus  to  set  out  an  occupation  road  to  the  allotments.  (8) 


Notice  foe. 
Rule  poa, 

IsstUlMO  AKD 

SvRvics  or  TUt 
Writ. 

When  applica- 
tiotj  for  writ 
should  lie  uJAdi!« 


Application  for 
die  ttrit  should 
not  bu  dci^^ed* 


^  Jirw  w.  John,  B  Mod.  134. 
J    /'*.-     V.    Shropithir*    (JutHctM  «/>^ 
*  *-   ITS. 
>  Sl^ticn*  oo  Nisi   PriuSp  2S18.  tit. 

'J  Ji«y.  ¥.  Weat  liitHnp  «/  ForkMhire  (Jtt»^ 
l^tK  S  Q.  B.  506.      Hm.  V,  EtH$,  2  D, 

^  ^.  c  mu 

^     M*M     ▼•     Wttt    Loot     (C^rporatiom 


(6)  Reff,^.  WtH  Riding  of  YorhMhire  { Jm»- 
ticttof),2Q.  U.  506,  in  not  i?exv.  Lam* 
auhirc  {Justkf  of),  12  Eaat»  366, 

(7)  Rfjt  V  Sluinfartht  ^,  Oinal  Company 
1  M.  &  &  32.       /iey.  v.  LettU  ami    Licer- 

poot  Canai  Campamyai  A.  &  £.  316. 

(8)  Rtjp  V.  CotktmomtK  Indogwn,  I  0. 
ti  AcL  378, 


KoTicK  ro«, 
Rcri.r  rOK, 

fisETicK  or 

TSX  WSIT. 

No  particulAr 
form  of  an  sfB- 

davit. 


'\Miofe  the  ap- 

plieatioti  in 
foutidmi  U|)Oii 


KfntOTfltion  to 
ofEcc 


E\etmmjnary 


DefectiTe  affi- 
ctavitf. 


MANDA:Ma& 

R&pecting  the  affidavits,  they  should  be  entitled  iji  iKe  Qnn 
only,  wilhout  any  cause;  if  made  in  the  country,  ihej  mast  be 
as  bavifig  been  sworn  btfore  a  commissioner  of  the  Coaff  a 
Bench.  (1) 

There  h  no  particular  form  of  an  atHdavit  for  a  ru1«  jM  for  m 
the  affidavit  should  contain  a  precbe  substance  of  facis.  and  \ 
Ghodld  make  up  a  complete  case^  and  show  a  title  to  the  writ* 

It  should  appear  from  the  afBdavits  that  a  default  has  beesi  « 
and  that  the  appf leant  had  applied  to  the  defendants  to  do  1 
he  requires  the  Court  to  command  the  performance  of,  and  thrM 
neglect  (3);  it  must  also  appear,  that  the  applicant  is  eotiUtid 
he  prays  (4)^  and  that  he  has  complied  with  all  the  forms 
constitute  his  right.  (5) 

Where  the  application  is  founded  upon  any  document,  ft  oopf  4 
cument  verified  by  affidavit  must  be  obtained,  or  the  subiti 
be  sufficiently  set  out  in  the  body  of  the  affidavit.  * 

It  may,  perhaps,  be  collected  from  the  cases,  that  wber^  the  oM 
duty  to  do  the  act  in  queslioUt  dependj;  upon  the  documentt  ^  ^4 
a  charter  or  of  a  conviction,  a  copy  of  it  should  be  produced  i  I 
the  document  is  only  used  to  deiine  the  nature  of  the  act  Co 
will  be  sufficient  to  set  out  enough  to  show  it  to  be  such 
required  to  be  done. 

It  i^^  however,  expedient  in  all  cases  to  fumbh  a  complete 
doeumenr,  unless  it  be  of  great  length.  (6) 

In  appltcations  For  admissions  or  restorations  to  ofBces,  il  H 
distinctly  to  show  the  nature  of  the  ofBce  in  question,  so  thai  the  I 
be  enabled  to  sec  that  it  is  an  otRce  for  which  a  mandamtis  wi 
name'  of  the  office  merely,  will  in  many  cases  be  iosi^dai 
purpose.  (7) 

In  applications  concerning  eleemosynary  rights^  the  consiltalli 
corporation  must  be  shown  eitlier  by  a  copy  of  the  chanfr  fl 
affidavit,  or  in  the  case  of  prescriptive  corporations,  by  setliiig  d 
affidavit  the  constitution  of  the  corporation,  or  so  much  of  it  I 
necessary  to  show  the  right  of  the  party  claiming.  (8) 

If  a  rule  nisi  for  a  tiiandamiis  be  discharged  on  account  of  tdi 
affidavits,  the  writ  will  not  be  afterwards  granted  on  araeiidrd 
unless  the  defect  be  merely  in  the  title  or  grant ;  and  there  is  no 
in  this  re.spect,  whether  the  application  be  made  in  a  public  i 
capacity,  (9) 


Nil  I 

H 


(1)  lirx  T.  Hart^  13  East,  189.  Rtx  ▼. 
JontM,  *I  Str.  704. 

(2)  Bull  N.  R  19a  (a). 

(5)  Amhtr»t's  case,  Rayrti,  (Sir  T.)»914. 
Jlex  V.  Jolham,  3  1'.  H.  577.  Res  v.  El^ 
(i?ijAqp^/)p  a  ibid.  3.14.  Mex  t.  Ou^ttr 
{ BuAftp  of),   1  ibid  40S. 

(4)  Rtx  w,  Oxford  i^Bl^hffp  of\  7  East, 
945. 

(5)  Stephens  on  Nisi  Prius,  2^18,  2319. 
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(6)  CroMby  V,  Foriacue^  5  Dowl  P.  C 
273.  Bull.  N.  P.  20a  J?fx  v.  Simmn  -t 
DowL  P.  C,  1^94. 


(7)  Eifkg  Mm  tf  .Mlvm  On 

^Ac),  3  Mud.  32$. 

N.  P.  90a     In  cMcs  uf 

ration*  urithta  vtat.  5  4  9  iMt  4k 
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\%  on«  of  tb<»»e 
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66a 


Notice  ro», 
KULK  roR, 
Issuing  and 
Sbrtick  or 
TH«  Writ. 


Coansel  must  be  instructed  to  move  upon  the  affidavits  for  a  rule  calling 
«pon  the  party  required  to  do  the  act  to  show  cause  why  a  mandamus 
■hould  not  issue  directed  to  him  or  them  commanding  them  to  do  such  act, 
or  for  a  rule  absolute,  as  the  case  may  require. 

Generally  a  rule  to  show  cause  why  the  writ  should  not  issue  is  granted 
in  the  first  instance,  but  sometimes  a  rule  absolute  is  granted  at  oncd,  and 
in  some  particular  cases  of  urgent  necessity,  a  peremptory  mandamus  may 
be  granted  on  the  first  application.  (1) 

A  rule  nisi  having  been  granted,  it  is  to  be  drawn  up  at  the  Crown  Office^  Service  of  rule 
and  a  copy  served  on  the  parties  called  on  by  the  rule  to  show  cause,  as  ^"'^ 
Aieeted  by  the  rule :  it  is  not  necessary  that  the  service  be  personal 

The  party  showing  cause  must  take  an  office  copy  of  the  rule,  and  the  Showing  CauM, 
■IBdavits  on  which  it  was  moved,  and  if  further  time  be  required  to  prepare 
like  afiidavits  for  showing  cause,  a  motion  may  be  made  to  enlarge  the  rule 
^poo  a  short  affidavit,  entitled  as  the  rule  nisi,  stating  when  the  rule  was 
•enred,  and  that  the  necessary  affidavits  cannot  be  obtained  by  the  time 
named  io  the  rule ;  and  such  application  will  never  be  denied  except  where 
.tte  eircumstances  are  of  a  very  special  character. 

Any  affidavits  used  after  the  granting  of  the  rule  nisi,  may  or  may  not 

jba  entitled  The  Queen  v.  The  Party  moved  against^  but  it  is  not  usual  so 

Id  entitle  them  before  the  rule  is  made  absolute;  after  the  rule  is  absolute, 

aqr  affidavits  used  in  any  subsequent  stage  of  the  proceedings  must  be  en- 

j^hled  in  the  cause. 

The  rule  nisi  may  be  made  absolute  or  discharged  with  or  without  costs.  Cosu 
p     If  discharged,  upon  hearing  counsel  on  both  sides,  without  costs,  it  need 
be  served ;  if  discharged  with  costs,  a  rule  must  be  drawn  up  at  the 
Office,  and  an  appointment  obtained  to  tax  the  costs  there,  and  then 
upon  the  attorney  of  the  party  ordered  to  pay  costs,  and  the  costs 
thereupon  be 'taxed. 
By  a  rule  of  Easter  Term,  1843  (May  11.),  "  It  is  ordered,  that  in  every 
in  which  the  Court  shall  grant  a  rule  for  the  payment  of  costs  incurred 
the  application  for  any  writ  of  mandamus,  or  the  proceedings  thereon, 
Io  compel  any  person  not  a  party  to  an  original  rule,  to  pay  the  costs  of 
original  rule,  such  rule  for  costs  shall  be  drawn  up  on  reading  all  the 
Lvits  filed  in  support  of,  and  in  opposition  to  the  original  rule." 

rule  absolute  for  the  mandamus  must  be  drawn  up  at  the  Crown   Rule  absolute. 
but  need  not  be  served ;  the  attorney  may  then  draw  and  engross  the 
or  instruct  counsel  to  settle  it 
^3rcat  care  should  be  taken  in  drawing  the  writ,  as  an  objection  to  it  for 

of  form,  or  for  any  defect,  may  be  made  at  any  time. 
^Iie  writ  must  correspond  with  the  rule,  with  respect  to  the  act  to  be 
and  to  the  parties  to  whom  it  is  to  be  directed ;  if  it  exceed  the 
of  the  rule,  it  will  be  liable  to  be  quashed.  (2) 
!t  is  at  the  peril  of  the  applicant  to  direct  the  writ  to  the  proper  party ; 
Court  will  not  specify  the  party  to  whom  it  should  be  directed;  nor  is 


Direction  of 
writ. 


JC  X)  Beg.  T.   Fox.   2  a  B.  246.    Reg.  t. 
7»    Uminw,  Hofhom  (  Go^nton  and  Director* 
^'         ^l«  Poor  of),  7  J 


A.  h  £.  281.     Rex  t. 


Fisher,  Sayer,  160.  Exparte  FomndUng  Hob.. 
pUal,    5  DowL  P.  C.  722. 

(2)   Rex   ▼.  Waier  Eaton  (Magor  of),  8 
Smith,  54. 
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MANDAMUS. 


Nones  FOB, 
KuLK  roft, 
Imuikg  akd 
Skktjck  ow 

THE  WftlT. 


it  the  practice  of  the  Court  to  grant  cross  or  coneniTent  writs  withoai 
special  reasons.  (1) 

If  the  writ  be  directed  to  one  person  only,  the  original  must  be  personall] 
served  upon  such  person  ;  but  if  the  writ  be  directed  to  severml  persons,  i 
copy  must  be  first  served  on  all  but  one^  shoeing  the  origiiud  to  each  ai 
the  time  of  service,  and  the  original  delivered  to  such  one. 

When  the  writ  is  directed  to  companies,  corporadons^  justioes,  Ac,  i 
quorum  should  be  served,  that  is,  as  many  as  are  competent  to  do  the  ad 
required  to  be  done,  unless  by  some  statutory  enactment,  service  on  die 
clerk  or  secretary,  or  some  other  officer,  be  made  sufficient  senrice.  Tht 
writ  should  be  personally  served  if  practicable,  but  if  a  personal  senia 
cannot  be  effected,  the  best  possible  service  should  be  made. 


Tys  Rktvkv. 


la  The  Rbturk. 


Certuntj,  ro- 
quired  in  a  re- 
turn. 


The  return 
should  pursue 
the  suggestion 
of  the  wriL 


By  Stat  9  Anne,  c.  20.  s.  1.,  a  return  is  to  be  made  to  the  first  writ;  but 
if  necessary,  and  upon  sufficient  grounds,  the  Court  may  grant  a  rule  to 
enlarge  the  return. 

The  same  certainty  is  required  in  a  return  to  a  mandamus,  as  in  an  indiet- 
ment  or  return  to  writs  of  habeas  corpus*  (2) 

If  a  return  be  certain  to  a  certain  intent,  in  general  it  will  be  suffiden^ 
and  it  is  not  requisite  to  negative  the  right  claimed  in  the  writ,  if  it  be 
admitted  subject  to  a  qualification.  (3) 

Nothing  will  be  intended  in  a  return  to  a  mandamus,  and  if  every  put  of 
a  return  be  not  good,  yet,  if  it  state  a  sufficient  reason  to  justify  the  ptrtj 
making  it,  that  will  be  an  answer.  (4) 

A  retuni  is  good  if  it  pursue  the  suggestion  of  the  writ  (5)>  and  lefoil 
matters^  if  consistent  with  each  other,  may  be  returned  to  the  same  writ (6); 
but  if  some  be  bad,  the  Court  may  admit  those  that  are  valid,  and  rgecttk 
invalid.  But  the  return  must  not  be  argumentative  (7 )»  and  if  it  eoottfi 
two  inconsistent  causes  it  will  be  quashed.  (8) 

In  fact,  the  general  principle  is,  not  to  presume  anything,  eith»  for  or 
against  the  return.  (9) 

It  cannot  be  returned  to  a  mandamus  for  restoring  a  person  to  as  offiee^ 
that  he  is  not  eligible.  (10) 

It  will  be  bad,  in  a  return  to  a  mandamus  to  elect  an  officer  to  iM 

that  the  <<  candidates  had  an  equal  number  of  votes,**  because^  «if  ifctft 

be  an  equality  of  votes,  and  therefore  they  cannot  choose,  upon  mandsotf 

they  must  agree,  or  else  they  shall  be  all  brought  up  as  in  contempt*'  (U) 

To  a  mandamus  to  admit  A.  B.  into  the  office  of  churchwardoiy  ndttiig 


Wigan  (  Corporation  of),   S 
Lyme    Regis    (Mayor    of). 


(1)  Reg,  t 
Burr.  782. 

(2)  Rex    V. 
1  l>oug.  157. 

(3)  Rex  V.   Dublin  (Mayor  of).   Batty, 
(Irish),  628. 

(4)  Reg,  ▼.   Lane,   2  Ld.  Raym.    1304. 
Rex  V.  Yorhi^ArchhUhop  of ),  6  f.  R.  49a 

(5)  Rex  ▼.  Penrice  (  Sir  H. ),  2  Str.  1 235. 
(f>)    Rrx    V.    Vork   {Mayor  of\5  T.  R. 

60.    fVright  v.  Fawcetl,  4  Burr.  204 1. 


(7)   Reg.    t.     Hertford  (JftjfW  flA  «  m 
Mod.  309.    MbMCM*«caie,Ba7m.(Sbl.>  ■ 

365.  „    ■ 

(S)Rexw.Cambridpe(M^trtf),Sr.9,   ■ 

456.  ■ 

(9)  Rexj,LymeRe^(Mayar^lJi^  ■ 
157.  M: 

(10)  Rex w.DaiU!a$ier(Mi9^«fi^  I 
J.  ■' 

(1 1 )  Reg,  ▼.  Cktqman,6  31ocL  I5i 


40. 


MANDAIMUS; 

Cfiat  he  had  be^n  duly  elected,  a  retiirn  that  A,  B.  was  not  duly  elected  was  T*»  R«f o»>r* 
hrld  to  be  good.  (1)  Mr.  Justice  Bayley  observing*  **  At  the  end  of  tlie  re-  Judginent  of 
port  of  Rex  V.  White  ('2),  Lord  Raymond  adds  a  note, — '  It  was  certainly  Mr.  Ju«tic*! 
i»r»mg»  for  the  return  was  a  good  return,  and  has  been  often  made  to  such  ,/J|^2io«i* 
inatitiamuses,  and  actions  brought  upon  the  return  and  tried  ;*  and  he  refers 
to  Hex  V,  Harwood,  (3)  There  the  mandamus  was  directed  to  the  defend- 
ant, a  commissary,  commanding  him  to  swear  in  a  churchwarden,  and  he 
retorned  non  fuit  electu!^;  and  it  was  insisted  that  the  return  was  itl|  that 
the  archdeacon,  who  wa^i  only  to  obey  the  writ,  could  not  judge  of  the  election 
or  of  the  qualities  of  a  person  chosen  by  the  parish.  But  Chief  Justice 
Raycnoud  and  Mr.  Justice  Reynolds  took  the  return  to  be  good.  But, 
being  pressed  with  the  authority  of /&jp  v.  WhiU(^)^  and  no  counsel  for  the 
dcfe-odant  appearing,  a  rule  niiii  was  made  for  a  peremptory  mandamus. 
Cause  was  afterwards  shown ;  but  the  Court  not  being  unanimous,  it  was 
ordered  to  come  on  again  in  the  paper.  Lord  Raymond  says,  *  I  never 
lieard  it  stirred  again.  There  can  be  no  doubt  that  it  was  a  good  return/  In 
Pcx  V,  Ward{5)f  it  was  said  in  argument  to  have  been  decided  in  Rex  v. 
Uancoody  that  non  fuit  electus  was  a  good  return.  In  Reg.w  Twitty  (B)^ 
there  was  a  mandamus  to  swear  a  churchwanien,  suggesting  that  he  was 
duly  elected*  The  return  was,  that  he  was  not  duly  elected.  It  was 
objected  that  it  wai5  not  a  good  return.  Chief  Justice  Holt  says,  *  Where 
the  writ  is  to  swear  one  duly  electt-d,  there  a  return  that  he  was  not  duly 
elected  is  a  good  return,  for  it  is  an  answer  to  the  writ ;  but  where  it  is  to 
wwtmi  one  chosen  churchwarden,  there  a  return  that  he  i*  not  duly  chosen 
I*  naught,  because  it  is  out  of  the  writ,  and  evasive/  These  authorities 
»boir  that  the  return  in  the  present  case  is  good." 

Under  stat,  9  Anne,  c,  20,  s,  2.  a  power  is  given  to  traverse  the  return,   Travening 
Instead  of  an  action  for  a  false  return.  return. 

The  return  to  a  mandamus  being  traversable,  b  regulated  by  the  ordinary 
fvlta  of  pleading,  (7)  And  a  return  to  a  mandamus  will  be  bad,  if  it  con- 
iftlQ  a  negative  pregnant  (8) 

The  prosecutor  can  reply  to  the  return  to  a  mandamus.  (9)  That  which 
is  not  answered  upon  the  return,  must  be  looked  upon  as  admitted  to  be 
trot^  (10) 

If  a  return  be  true  in  words,  yet  false  in  substance,  an  action  lies,  (II) 

If  a  return  be  adjudged  insufficient  a  peremptory  mandamus  issues,  and  if 
tlkat  be  not  obeyeil,  an  attachment  will  be  granted  against  the  persons  dis- 
obeying it.  (12) 

If  no  return  be  niadcr  an  attachment  will  be  granted  against  those  persons 
to  whom  it  was  diieetLiI,  and  when  they  are  before  the  court,  their  punish- 
metit  will  be  in  accordance  with  their  oflTence.  (13) 


I  mil  flic  lent 
turru 


(I)    ft«x  ».    Wmam$,  a  E.  &   C.    681. 
9  M.  &  iL  403. 

1(i)  9  Ld.  Rajrtn.  1 379. 
(3>  Ibid.  1405. 
(4)  Ib«(L  ta79. 
(5)  S  8tr,  894. 
t«)  S  atlk.  453. 
(7)  R**  T.  Cambridgt  {Mayor  <*/).  2 
(S)    Rex    ?.  tork  (Ala^for   o/},  S  Ibid. 


(9)  Mtx  If,  I^fm  Me^k  (jlfiif«r  cf\ 
1  iMitf.  159. 

(10)  Refi.^,BucAinffham  (CarporaHom  af\ 
10  Mod.  174. 

(11)  Rex  w,  Lymt  RtffU  (Mayor  of  % 
I  Doug.  158. 

(1^)  Bast^w.  Bamstapte  {Mof&r  of}, 
I  Sid.  286. 

(t:^)  C<7PtMty*M  caaeLMnyor  of%  3  SiUk. 
41.^. 


MANDAMUS. 


Thk  RcnrEV. 


Parties  to  an 
aetioii  for  m 
fftbe  return. 


Frotecutor  not 
proeccding 
within  a: 
able  time. 


Fabe  return. 


Amendment  of 
writ  and  pro- 
ceedings tbere- 


The  action  for  a  fabe  return  should  be  brought  in  the  Queen's  Bendi  {1% 
but  the  venue  in  an  action  for  a  false  return  is  locaL  (2) 

Two  person:*,  not  having  a  joint  interest,  cannot  bring  one  adioii  for  a 
false  return  (3) ;  but  where  a  number  of  persons  joined  in  prosccating  a 
mandamus  to  register  the  certifieate  of  dissenters'  meeting-house^  it  was 
held,  that  they  might  join  in  an  action  for  a  false  return.  (4) 

If  the  prosecutor  do  not  proceed  within  a  reasonable  time  afler  making 
the  return,  a  motion  may  be  made  for  the  defendant's  costs ;  and  where  a 
return  was  made  in  May,  and  the  prosecutor  did  not  proceed,  a  rule  oiai 
for  costs  was  granted  in  Michaelmas  Term  following,  which,  in  Easter  Tens, 
was  made  alMolute  for  the  costs  to  be  paid,  unless  the  prosecutor  should 
proceed  to  traverse,  or  otherwise  impeach  the  return  by  the  first  day  of  the 
following  term.  (5) 

If  the  plaintiff  intend  to  object  to  the  validity  of  the  retnni  in  law,  he  miBt 
now  do  so  by  way  of  demurrer  in  the  same  manner  as  in  personal  actions.  (6) 

If  the  return  be  untrue  in  fact,  the  prosecutor  may  in  all  cases  plead  to, 
or  traverse  all  or  any  of  the  material  facts  contained  within  the  retom,  or 
he  may  proceed  by  action  or  information  for  a  false  retnm,  and  if  he  obtui 
judgment  on  such  action  or  information,  a  peremptory  mandamus  may  be 
awarded  thereon.  (7) 

It  may  be  observed  respecting  amendments,  that  the  provisions  of  ftit 
4  Anne,  c.  16.  were,  by  stat  9  Anne,  c  20.  s.  7.,  extended  to  all  writs  of 
mandamus  and  proceedings  thereon,  and  variances  between  the  proof  and 
recital  or  setting  forth  of  matters  upon  the  record  may  be  amended  on  the 
trial  under  the  enactments  of  stat  3  &  4.  Gul  4.  c  42.  s.  23. 


Warr  OF 
Eaaoa. 

Stat  6&7 
Vict  c  67. 


Bail  in  error. 


JUDOMIIIT. 


II.  Writ  of  Error. 

By  stat.  6  &  7  Vict  c  67.  a  writ  of  error,  upon  any  judgment  on  a  man- 
damus, may  be  sued  out  and  prosecuted,  in  the  same  manner  as  in  penoni 
actions,  by  any  party  to  the  record,  who  shall  think  himself  aggricTed  bj 
the  judgment 

The  party  prosecuting  the  writ  of  error  on  a  mandamus,  most,  witlin 
four  days  after  the  allowance  of  the  writ,  put  in  bail  in  error  to  the  amount 
of  50/.,  and  afterwards  perfect  the  same  according  to  the  practice  of  tke 
Court  of  Queen's  Bench  in  personal  actions. 


12.  Judgment. 

On  the  fifth  day  of  the  term  after  the  trial,  unless  a  motion  be  made  for 
a  new  trial,  or  in  arrest  of  judgment,  the  postea  may  be  obtained  fromtfce 
associate,  and  produced  at  the  Crown  Office ;  one  of  the  masters  will  sign 
judgment  for  the  party  in  whose  favour  the  verdict  is  given. 

If  all  the  material  issues  are  found  for  the  prosecutor,  the  judgment  «S 
be  for  a  peremptory  writ  of  mandamus  to  issue,  with  damages^  generaOjn 
minal,  and  costs,  and  the  costs  will  be  taxed  thereon  in  the  usual  maonff 

(1)  Green  ▼.  Pope,  Comb.  40a  (5)    Rey,   t.   Dartmomth  (Magtr  ^  ^ 

(2)  Lord  r.  Francis,  12  Mod  408.  D.  &  D.  P.  C  98a 

O)  Greenr.  B^,  1  Ld.  Raym.  127.  ,.1  il    ^V°"  ^^"'-   "^^ 


If  some  issues  be  found  for  the  plaintiff  and  others  for  t!ie  dL'fendantt  Juuomeww. 
judgment  will  be  signed  for  the  party  in  whose  favour  the  material  issues 
neoeMary  to  make  out  his  case  are  found;  as  where  a  prosecutor  traversed 
some  of  the  allegations  in  a  return,  leaving  other*  unanswered,  and  obtained 
a  verdict  in  his  favour  on  the  traverse^  he  was  held  entitled  to  judgment, 
the  remaining  allegations  being  not  aufficient  to  constitute  a  valid  return.  (1 ) 
And  where  several  issues  were  taken  on  a  return,  and  the  plaintiff  failed 
to  establbh  one  of  them  which  was  necessary  to  make  out  his  case,  it  was 
iteld,  that  the  defendants  were  entitled  to  judgment,  although  the  other 
1^ Issues  were  found  for  the  plaintiff.  (2) 

Upon  judgment  for  the  prosecutor  or  plaintiff  being  entered,  it  is  for  a    Peremptory  I 
exoptory  mandamus  to  issue,  as  well  for  damages  and  costs;  and  there   "^o*™!*"- 

be  one  sum  for  damages,  and  another  sum  for  costs,  and  one  sum  for 
aages  and  costs* 

]*lie  entry  roll  of  the  judgment  should  be  engrossed  by  the  attorney  in    Eiurvof  ju 
same  form  as  a  nisi  prius  record,  adding  the  postea  and  judgment   ™*^"*^* 
hereon.     When    the   costs  are   taxed,  the  amount   must   be  inserted    in 
judgment  roll,  to  which,  when  necessarjs  a  number  wilt  be  given  at 
Crown  Office,  and  it  must  be  carried  to  the  inner  treasury   depart- 
ment of  the  Queen*s  Bench  Office,  (3) 


13.  Costs. 


Cosn^' 


»tat.  I  Gul,  4*  c,  21.  8.  6.,  **  in  all  cases  of  application  iV>r  any  writ  of  S**^-  '  CSuH 
idamus  whatsoever,  the  costs  of  such  application,  whether  the  writ  shall  be    _  "  * 
ited  or  refused,  and  also  the  costs  of  the  writ,  if  the  same  shall  be  issued   ^^^  diwretioo 
obeyedi,  sihall  be  in  the  discretion  of  the  Court,  and  the  Court  is  hereby    of  the  court., 
athori^ed  to  order  and  tiirect  by  whcjm  and  to  whom  the  same  shall  be  paid." 
The  Court  will  not  compel  a  relator  in  a  mandamus,  he  being  interested 
the  matter  in  question,  to  give  security  for  costs,  on  the  ground  of  his 
OTerty,  or  that  other  persons  have  induced  him  to  apply  for  the  writ  (4-) 
Id  Regina  v.  Bridgnorth  {Mayor  of )  (5),  Lord  Denman  stated,  **  Where 
person    is  bound  by    law  to  pronounce  a   decision,    and  that  decision 
I  disputed  before  us^  and  proves  to  be  right,  he  is  entitled  to  coattf.    That 
Id  be  the  general  rule,  though  I  do  not  say  that  circumstances  may  not 
!  a  case  out  of  it.*'  (<5) 
Under  stat,  I  GuL4-.  c.21.  s.6.  the  costs  of  a  mandamus^  and  of  applying 
it«  may  be  obtained  of  the  Court  by  a  distinct  motion  after  the  issuing  of 
wriL     And   upon   such   motion  for  costs,   the  Court  will  refer  for  its 
lance  to  the  affidavits  filed  in  support  of  the  application  for  a  mandamus, 
be  clear  that  both  applications  are  made  by  the  same  parties,  (7) 
Where,  on  the  16th  of  November,  1841,  a  rule  nisi  for  a  mandamus  was 
jned,  which  was  made  absolute  on  the  17th  of  April,  1842,  and  a  return 


(I)  Rt^.f,  iMitm  Hoods  (2>*wfe«o/),  I 

B.  »60. 
(«)  Heff.   ^^,  MalMutburf  {Aiderman  <jf), 
I  ibkL  577« 

(3)  Comer's  Crown  Practice,  236, 

(4)  Rr^,    V.  MitimtMburtf  {^Alderman  of}. 


(5)  10  A.  &  E.  7a 

(6>  Vide  ctiom  Htg,  ▼.  ih  Stuitrm  Cam^ 
tiu  Raitway  Company,  2  Q.  B.  579.  R^ 
▼.  Newbury  (MaytfT  of),  I  ibid.  765* 

(7)  Rejt  Y.  iTiVM  5  B.  &  Ad  1069. 


was  made  on  the  Htli  of  May  following,  and  the  prosecutor  took  no  j 
steps  down  to  tlie  following  November,  and  Iben,  u}H>n  appUcAtiait«  i 
to  pay  the  eo^ts  of  the  proceedings,  the  Court  granted  a  rule,  mid  ia  tib#  fol- 
lowing Easter  term  made  it  absolute,  requiring  him  to  pay  the  c^stftof  tbe 
writ,  unless,  l>y  the  fir^t  day  of  the  foUovving  term  he  proceeded  to  I 
or  impeach  the  return  which  had  been  made.  (I) 

The  costs  upon  the  judgment  are  taxed  without  any  rub-   in   iIm 
manner,  and  if  necessary  may  be  [evied  as  in  civil  actiuoji.  (-'j 


MAR  KI  AGE.  (3) 


L  Contract  of  Marriage,  pp.  67 J — 700* 

Judtfmfnt  of  Sir  William  SenU  in  Likdo  t.  BsLrsAUlo—  The  natitn  iff  At  M 
—  Ittterrtntion  of  a  priett  —  RegvJar  and  ime^tUar  marria^M  —  T 
No*  to  be  made  privately  —  Opinions  of  tkt  Jttdgti   im  Rxa.  ▼.  MlUJi  mad  HLml  «. 
Cakkoll — A  contract  of  marrtapt  per  verba  dt  pr^esenii  wot  «  -    -     -  .- 

between  the  partie*  themjteltfe$  —  A  contract  per  mrba  dt  prmmmt 
the  intervention  of  a  minieter  in  order§,  u  myt  euffidaU  k>  create. 
marriagt — Faike's   cask— Foxcuort's  casi — D«L  Ilcmi's  eA«K— B^vmci^ 

LxPtS'GWtLt WkLD    ▼*    CfiAMBEKLAIKK HaTDON  T.  GoUI.t» RsC   f.     FlIS«««« 

I  —  JeSSON  v.  CoLLLMS^WrGMOEE's    CA&B RXX  V.  B&AMPTO»  ^ lUBJintAVlt  OT »^ 

LufDO  ▼«  BxusAnio  —  Stait,  32  Hen,  8.  r.  38.  — S  ^  9  Edm,  6.  c  S3 It  Cm  % 

a  33.  ^7  ^  8  Gid.  3.  c.  55.  — 10  Ann.  c.  19 S6  Geo,  S.  c  Sa.  —  DAbAtunJ  •. 

BALRTMrLE  —  The  canon  law  of  Europe  daee  not^  a»  a  body  of  §aam^firmpmttf^ 
taw  of  England — CAUDaET'.l  case — Le  Caee  de  Cammendame^Str^wimttipai  mmeA^ 
PupiMa  t^cvli  —  Manipnlui  Cttratorum  —  SuhAe^uent  coJkabiUitipm  emeatt  mrff  If 
tfolidity  ofmarTiape  higher,  than  the  original  force  of  itt  ohUfmHom  — ^  $taL  5S  tei 
e.  81 .  —  Stat,  4  Geo.  4.  c.  76.  «.  27.  —  No  tutt  thall  be  had  t»  etmfd  mkintm  4  j 
Marriage^  by  reason  of  any  contract  of  marriage  —  Stat,  6  %"  7  GmL  4-  cv  14.  fcli  —  [ 
In  cases  offrandukni  marriages^  the  guilty  party  to  forfeit  att  pnpeeff  mtmmtf^  [ 

the  marriage^  om  in  gtat,  4  Geo,  4*  c.  76 Stai,  7  SfB  GuL  3.  c  35.  —  j 

to  be  proceeded  against  in  the  tcekeiasticat  courts^  if^^  marry  tettLmt  Ketmt,  eem 
publication  of  banns  —  Judgment    of   Lord  Hardwicke  im   Mioouevqw  ▼.  €«<>*' 
No  law  can  be  introduced  into  England^  unless  with  the  eansemt  of  ike  Anewti^^4  I 
the  realm —  In  all  acta  since  the  BcformaHon  for  conjirminff  fonms  ^  W^T^*  ^ 
preamhtci  shoKi,  that  the  clergy  in  convocation  tpere  onfy  emuSdered  m»  ike  i 
of  them  —  The   received  canons   bind  the   laity  —  Stat,  7  #  8  GmL  3.  «.  14  ^^  , 
abrogate  the  ancient  ecdesiattiocd  Jurisdiction  in  the  earn  tif  a  dmmdm$m 
Stat.  6^7  GuL  4.  c,  B5,   *.  38.  ^P^rmms  making  false  decUtraii«m»^  %t.  \ 
jury  —  Void  marriages  under  the  pro^iisione  ofstat.  4  Geo.  4*  c  7€,  —  Stii 

4*  c.  85.  §•  Stat,  7  Gut,  4.  r.  1 Marriages  void  if  unduly  i 

ledge  of  both  parties — CoHsanguinity-^  By  tks  etdesimtiad  Imp  ma  mmnw/e  m  f 
afUr  the  death  of  either  of  the  parties, 

2.  The  Statutes  relating  to  Ban^s  and  Marriaobs^  ff,  TOO^Tffl* 


3,  Marriage  of  Minors,  pp.  701 — 710. 

mere  there  is  not  the  consent  of  bath  parties  there  tnn  be  mo  iwi  i  fayt  —  Qmm  l^  *^ 
to  marry  under  tventy^one  year*  without  eonMut  ofparumig  «r  ^maFSmm^T^  **^ 
tchy  the  citil  law  rcquirtii  chiliken  to  have  the  eomMHt  of  their  patntdt  Jlr  I**  •* 
riages —  Illegitimate  minors—'  Consent  of  guarMans ^ Marrimgt  of'M  i^ 
minor  with  the  consent  9f  her  mother  but  without  the  content  efam  mf^tiatnif 
Parental  authority  continues  up  t&  the  time  of  Marriage  —  Horn  m 
traeted  —  Non-amsent  must  be  proved —  Period  of  f^  ago  —  C 


(V) 
Dow  I. 


Reg,    r.    DartmoM    (Mayor  o/X    8 

1*.  c.  N.  a,  98a 


(S)  Sut.  9  Aniie,  cSa  $.  % 
(.1)   Fide  umte^liL  U 
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Gm.  2.  e.  SS.  —  Retro&peetive  dauae  oftiat,  S  Geo.  4.  e,  75.  f.  S Judgment  of  Dr. 

LmahimgUm  m  Duims  ▼.  Donovan  —  Stat,  4  (7co.  4.  e.  76.  «.  16.  —  FFAo  are  to  give 
eomtent,  if  parties  be  under  age  —  Judgment  of  Lord  Tenterden  in  Rex  ▼.  Birmino* 
HAM  (Inhabitants  or)^StaL  4  Geo,  4.c.  76.  m.  17.  23.  25.  24.  ^S.-^If  the  father 
of  minor  be  non  compoe  mentia,  or  if  the  guardians  or  mother  be  non  compoe  meniie,  or 
hegomd  $eaa,  ^,  partiee  may  apply  to  the  Lord  Chancellor  —  When  marriage  falsely  or 
frandmlently  procured  between  parties  under  age^  the  guilty  party  to  forfeit  dU  property 
accruing  from  the  marriage  —  No  clergyman  to  be  punished  for  the  marrying  of  minors 
without  notice, 

Levitical  and  Prohibited  Degrees,  pp.  710 — 723. 

Stais.  25  Hen,  8.  c,  22.^28  Hen,  8.  c,  7.-28  Hen,  8.  c,  16.  *S2  Hen.  8.  li.  38.  — 
1  Mar.  St,  u,  c.  1.  —  1  Elis.  e.  1. —  Table  of  degrees  of  hindred  consanguinity  prohibited 
on  the  man*s  and  on  the  woman*s  part  —  Degrees  of  affinity  and  tdNat^  prohibited  on 
the  man*s  and  woman* s  part  —  Stat,  5^6  GuL  4.  c.  54.  —  A  father  has  a  sufficient 
interest  for  a  civil  suit  to  annul  the  marriage  of  his  daughter  when  of  age  for  an  in- 
cestuous  marriage  —  Judgment  of  Mr,  Justice  Burton  in  Rsa.  t.  Madobn  —  Judgment 
of  Sir  Herbert  Jenner  in  Rat  v.  SuBawooo. 

Banns  of  Marriage,  pp.  723 — ^745. 

Banns  defined —  Stat.  4  Geo,  4.  c.  76.  t.  2. —  Where,  when,  and  how  published —  Pdrties 
not  resident  in  the  same  parish  —  Stat,  7  GuL  4.  ^  1  Vict,  c  22.  s.  34.  —  Marriages 
may  be  in  licensed  chapels,  though  only  one  of  the  parties  be  resident  in  the  district  — 
Stat,  4  Geo,  4.  c.  76.  s,  26.  —  Publication  of  banns  where  the  parties  reside  in  different 
districts  —  Proof  of  the  actual  residence  of  the  parties  not  necessary  to  the  validity  of  a 
wuuriage,  whether  after  banns  or  by  licence  —  Proof  of  the  marriage  by  banns  —  In 
churches  erected  since  staL  26  Geo,  2.  c.  33.  —  In  chcy)els  consecrated  before  stat  1 1 
Geo.  4.  ^  1  GuL  4.  c.  18.  s.  4,'-'Inns  of  courts  Chapel  of  the  Savoy-^StaL  4  Geo,  4. 
e,  76.  SS.  2.  22.  3.  ^  12. — Bishop,  incumbent,  and  patrons  can  order  pubHeation  of  banns 
in  any  public  chapd  —  Parishes^  where  no  church  or  chapel,  and  extra- parochial  places 
deemed  to  belong  to  any  adjoining  parish —  Stat  5  Geo.  4.  c  32. 1. 1.  ^  staL  4  Geo.  4. 
e.  76.  t.  13.  —  Marriages  solemnised  in  certain  places  when  churches  or  chapels  have 
been  under  repair —  Stat.  5  Geo.  4.  c  32.  «.  3.  —  Undek  Church  Building  Acts  — 
StaL  58  Geo,  3.  e.  45.  fr  stat.  59  Geo.  3.  c.  134.  —  StaL  S  6f  9  VicL  c.  70.  s.  la  — 
Offices  of  the  church  may  be  performed  in  the  church  of  every  consolidated  chapebry  —r 
SiaL  7^8  Fict.  e,  56,  s.  1.  —  Where  a  district  is  assigned  under  staL  1^2  VicL 
c  107.  Me  Church  Building  Commissioners,  or  the  bishop,  to  decide  as  to  banns  and 
marriages  —  Stat,  1^2  Fict,  c  107.  s.  16,  —  Incumbent  of  former  parish  church  to  be 
incumbent  of  the  new  parish  church —  Stat.  4  Geo.  4.  e.  76.  s.  7.  —  Notiee  to  be  given 
to  the  minister  to  publish  banns —  Clergymen  should  ascertain  that  the  parties  have  given 
a  correct  representation  of  their  place  of  residence  —  Judgment  of  Lord  Eldon  m 
Nicholson  ▼.  Squirb  —  **  True  Christian  names  and  surnames  **  — Judgment  qf  Lord 
Ellenborough  in  Rex  .▼.  Bilunohurst  (Inhabitants  op) —  Where  there  has  been  no 
error  as  to  the  person,  and  no  fraud  practised  in  obtaining  the  Kcence,  the  marriage 
cannot  be  voided —  Stat,  4  Geo.  4.  c.  76.  ss.  9.  6.  —  Republication  of  banns —  Rs' 
gister  of  banns  —  Register  booh  of  marriages  —  Judgment  of  Mr.  Serjeant  Warren  in 
PaxtonV  Casr  —  Where  parties  have  **  hnowingly  and  wilfiMy  intermarried  after  such 
undue  publication  **  —  Judgment  of  Sir  Herbert  Jenner  in  Tongub  v.  Allbn  —  Judg^ 
ment  of  Shr  Herbert  Jenner  in  Wright  v.  Elwood  — Nullity  of  marriage  pronounced  for 
from  the  undue  publication  of  banns,  both  parties  being  cognisant  of  the  fraud  —  Judg^ 
ment  of  Sir  Herbert  Jenner  Fust  in  Orme  ▼.  Hollowat — Judgment  of  Sir  Herbert 
Jenner  in  Wynn  ▼.  Datiks  —  Judgment  of  the  Bishop  rf  Exeter  in  Votskt  t.  Mar- 
tin (Cuerk). 

Marriage  by  Licence,  pp.  746 — 749. 

By  whom  licences  may  be  granted —  Canon  101. — StaL4  Geo,  4.  e, 76.  s.  10. •^ Licences 
tobe granted  toa  man  in  the  name  by  which  he  is  usually  hnown  —  Where  Ueenees  may  be 
granted  after  the  residence  of  the  parties  for  fifteen  days  —  Stat,  4  Geo.  4.  e.  76.  «.  22. 
—  Marriage  to  be  void  where  persons  wilfuUy  marry  in  any  other  place  than  a  church, 
(fc.,  or  without  banns  or  licence  —  Marriage  under  a  licence  from  a  person  not  having 
SMthority  to  grant  the  same  —  Stat,  4  Geo,  4.  c  76.  s.  14.  —  Oath  to  be  tahen  before  the 
surrogate^  as  to  certain  particulart  before  licence  is  granted —  Stat.  4  Geo,  4.  c,  76. 1. 1 9.  — 
ff  marriage  by  licence  be  not  solemnised  within  three  months^  new  licence  to  be  obtained^-' 
StaL  5  Geo.  4.  c.  32.  s,  2.  —  Licence  extends  to  any  place  within  the  limits  of  the  parish 
Ueensed  for  Me  performance  of  divine  service,  while  the  church  is  under  repair,  ^  — 
Stat.  4  Geo.  4.  e.  76.  s.  20.  —  Right  of  Archbishop  of  Canterbury  to  grant  special 
Keences  reserved  —  A  clergyman  negledkng  his  public  duty  to  the  teaaporal  liable  to  ojt 
I  -^Judgment  qf  Lord  Demmam  and  Mr.  JuUim  Plattcsom  in  DxnM  T.  Black 


.1 


intendemi  re^inirar  of  the  district  —  Superintendent  re^tirar 
Stat,  6^7  Gut.  4.  c.  76.  i.  6,  —  Ntdicet  of  marriagt  to 
guardian*  —  Stat.  1  GuL  4.  $*  I  Vict,  e,  22.   ».  S4.  —  Wkm  matkt$ 
tuipendtd  in  the  tuperintendeKt  rtgittTar*»  oj^ct^  in^ead  of 
ofgmrdianM  —  Siat.  6  $-  7  GmL  4.  c.  85.  u,  7  §•  ^^C€HiJk^mf\ 
drmctjui,  after  $€ven  da^9t  or  twenty-one  dajfg  —  Supferiniejtdmi  ffptt 
grant  a  ctrtijieate  when  the  marriage  u  to  take  ptaee  ovt  of  hi»    ^ 
Mr.  Justice    FtUteson  in    Expahtm    Braiit — Form  of  eertijieata  §i 
Stat,  6^7  GuL  4,  c.  65.  ««.  9,  10.  A;  23, —  Forbiddimg  eerti^tmtt — 
tiuihorised perton  to  give  content  —  Stat.  6^1  GuL  4,  c  85,  «■.  t 
SvperinlenfJent  registrar  may  grant  licence*  for  marriage  —  OdfA  ^tf^ 
may  be  lodged  with  tuperintetident  registrar  againH  grosnt  of  Bam 
Person*  texattQUs/y  enter ing  caveat  liable  to  cost*  and  damage*  —  WhiI 
MAY    tic   ccLEBRATSD  ^  Stot.  6^7    GmS.  4.   e.  85.  ««.  18,   19.  9C3CI 
4   Vict,  c,  72.  w.  1^2.—  Stat  6  ^  1  GmL  4.  e  85.  u.  14,  16.  15.  , 
9otemni*atioH  ^  Superintendent  regittrar'*   eertjjtealtt  or  ttetnce  to  Itf 
person  by  or  before  whom  the  marriage  i*  tokmnisod —  Ifhen  mttie^ 
lieente  to  be  void  ^-.  SuperintendeHt  regittrar  may  appoimi  rtgi$itwn  ^\ 

9.  Register  and  Certificate  op  Maeriags  vvdkr    S] 

CiUL.  4-.  cc.  8.5  &  86.  p.  756- 

10.  Forms  under  Stat*  6  &  7  Gut.  4.  c.  %B*  pp.  756 — 7i 

11.  Marriage  Fees,  pp.  758 — 761. 

12.  Clergymek,  or  other  Persons  impropsbly  cmvEMMA 

RIAGE8,  pp.  762 — 764. 

13.  Marriages  of  the  Royal  Family,  pp.  764 — TK^ 

14.  Marriages  of  Jews  and  Quakers,  p.  770- 
IS-  Foreign  Marriages,  pp.  771 — 776. 
16,  Jactitation  of  Marriage,  pp,  776 — 779. 

I>ejtned  —  It  it  mfficient  primd  facie  evidettce  to   idlefe^ 

piuaed^^  f^Here  a  marriage  in  fact  hna  been  totemmistd'—^tnitrt  tU  t 
mitted  to  her  tuppletory  oath  —  Defencet  wkteh  may  be  li^ifiiiwirf  lb  v  dj 
#*A«i Wh***  tk*  *^Mtf»nf  im  ftiT  tk*  wiiaiMtiifF.^ 


MARRIAGE.  671 

coNJoii^tiiity  —  Any  penom  may  promote  a  criminal  suit  for  ineett  ^-^Iftht  firtt  mar* 
riage  be  vaiid,  the  invalidity  of  the  eeeond  marriage  it  a  necessary  coneequence  -—  /n- 
•anity —  Marriage  of  a  lunatic  ab§olutely  void  —  Judgment  of  Sir  John  NiehoU  in 
PoftTSMOUTH  (CouvTcss  op)  T.  PORTSMOUTH  (  Eaklof) — A  party  may  come  forward  to 
maintain  hie  own  pa»t  incapacity  —  Adultery t  cause  of  divorce  from  bed  and  board  by 
the  ecclesiastical  law — Divorce  very  seldom  given  at  the  instastce  of  the  woman — Recri- 
munation  and  the  doctrine  of  compensation  —  Recrimination  in  adultery  is  derived  from 
the  Digest  —  Connivance  —  Distinction  between  condonation  and  connivance — Condona' 
tion —  Cruelty  may  be  without  actual  penonal  violence  —  Jealousy  no  dsftnee  for  ill- 
treahnent-^  Principles  upon  which  the  Court  act  in  questions  of  marital  law  —  Judgment 
of  Sir  WHliam  Soott  in  Evans  ▼.  Etams — Sodomy — Divorce  not  to  be  on  confession  of 
M«  parties  —  Suits  for  the  restitution  of  conjugal  rights  —  How  this  suit  differs  from  a 
suit  for  divorce  far  adultery  —  On  all  sentences  for  iHvorce  bond  to  be  taken  against 
marrying  during  each  other's  Kfe  — -  Penalty  for  judges  offending  in  giving  sentence  of 
divorce —  No  sentence  for  divorce  to  be  given  but  in  open  court. 

Bastards^  pp.  791 — 80a 


1.  Contract  of  Marriage.  ConTEAcror 

[d  lAndo  Y.  Belisario  (1),  Sir  William  Scott  observed,  **  The  opinions  ,  .  ^ 

ich  have  divided  the  world,  or  writers  at  least,  on  this  subject,  are.  ge-  Sir  William 
tdly  two.    It  is  held  by  some  persons  that  marriage  is  a  contract  merely  ^^^^  j**  ^f^ 
il ;  by  others  that  it  is  a  sacred,  religious,  and  spiritual  contract,  and 
y  so  to  be  considered.    The  jurisdiction  of  the  Ecclesiastical  Court  was 
inded  on  ideas  of  this  last  described  nature ;  but  in  a  more  correct  view 
this  subject,  I  conceive  that  neither  of  these  opinions  is  perfectly  ae- 
rate.    According  to  juster  notions  of  the  nature  of  the  marriage  contract, 
s  not  merely  either  a  civil  or  religious  contract ;  and,  at  the  present  time, 
b  not  to  be  considered  as  originally  and  simply  one  or  the  other. 
**  It  is  a  contract  according  to  the  law  of  nature  antecedent  to  civil  insti-  The  nature  of 
ions,  and  which  may  take  place  to  all  intents  and  purposes,  wherever  two  ■  marriage  eoo- 
tsons  of  different  sexes  engage  by  mutual  contracts,  to  live  together.    Our 
It  parents  lived  not  in  political  society,  but  as  individuals,  without  the 
piladon  of  any  institutions  of  that  kind.    It  is  hardly  necessary  to  enter 
nething  of  a  protest  against  the  opinion,  if  such  opinion  exbts^  that  mere 
mmerce  between  the  sexes  is  itself  marriage. 

''A  marriage  is  not  every  casual  commerce ;  nor  would  it  be  so  even  in  the 
r  of  nature.  A  mere  casual  commerce,  without  the  intention  of  cohabi- 
ion,  and  bringing  up  children,  would  not  constitute  marriage  under  any 
ppotition.  But  when  two  persons  agree  to  have  that  commerce  for  the 
icreation  and  bringing  up  of  children,  and  for  such  lasting  cohabitation  — 
It,  in  a  state  of  nature,  would  be  a  marriage,  and  in  the  absence  of  all 
il  and  religious  institutes  might  safely  be  presumed  to  be,  as  it  is  popu- 
ly  called,  a  marriage  in  the  sight  of  God.  It  has  been  made  a  question 
m  long  the  cohabitation  must  continue  by  the  law  of  nature,  —  whether  to 
\  end  of  life?  Without  pursuing  that  discussion,  it  is  enough  to  say  that 
aunot  be  a  mere  casual  and  temporary  commerce,  but  must  be  a  contract 
least  extending  to  such  purposes  of  a  more  permanent  nature,  in  the  in- 
tfion  of  the  parties.  The  contract,  thus  formed  in  the  state  of  nature,  is 
ipted  as  a  contract  of  the  greatest  importance  in  civil  institutions,  and  it 
dutfged  with  a  vast  variety  of  obligations  merely  civil.  Rights  of  pro- 
tj  are  attached  to  it,  on  very  different  principles  in  different  countries, 
some  there  is  a  communio  bonorum.    In  some  each  retain  their  separate 

(1)  1  ContistSSO.  24S.  26a 
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property  ;  by  our  la'w  it  is  vested  in  the  UuBband.  Mftniage  mmf 
independent  of  any  considerations  of  property,  and  tlie  vtoeitlaiii 
well  subsist  without  them.  In  some  countries  tt  b 
reHgious  rites,  even  in  rude  societies  (1),  as  well  at  in  tllose  vkkkm 
more  dii^tinguished  for  their  civil  and  religious  institutions.  Yet  la  VHf 
of  these  societies  they  may  be  irregular,  informal,  and  digcowiteuMgrt  m 
that  account,  yet  not  invsJldated.  The  rule  prevailed  to  all  ttncii  aitli 
rule  of  the  canon  law,  whicb  existed  in  this  country  and  in  Seodm^  tid 
othfr  civil  regulations  interfered  in  this  country,  and  it  is  llie  ndtvlidl 
prevails  in  many  countries  of  tlie  world,  at  thb  day,  that  a 
ment  or  betroth  me  ni  is  a  good  marriage  without 
binds  the  parties  accordingly,  as  the  terms  of  other  contracts  moM  4% 
respecting  the  fngageraents  which  they  purport  to  describe  If  tky 
agree,  and  pledge  their  troth  to  resign  to  each  other  the  ose  of  llidr  jm^ 
sous,  for  the  purpose  of  raising  a  common  offspring,  by  tbe  lair  of  Mltft 
that  is  complete.  It  is  not  necessary  that  actual  use  and  ponsowloo  iMi 
have  intervened  to  complete  the  vinculum  fidci.  The  iriaetilani  tJkm 
on  the  contract,  without  consummation,  if  expressed  in  prcwait  ten 
the  canon  law  itself,  with  all  its  attachments  to  eodestasticat 
adopts  this  view  of  the  subject,  as  is  well  described  by  Swtnbitnis 
books  on  Espousals,  where  be  says,  *  that  it  is  a  present  and  peHSed 
the  which  alone  maketh  matrimony,  without  either  public 
imrnal  copulation  ;  for  neither  is  the  one,  nor  the  other,  ^e 
matrimony,  but  consent  only/  "•  -  .  «  A  mere  contract  per  verba  de 
in  tlie  Christian  church,  which  was  a  perfect  contract  of  mawisy 
though  public  celebration  was  afterwards  required  by  tbe  rul^s  ttl 
nances  of  the  canon  law.'*  "The  Jewish  law  may,  like  other  systfii 
receive  dttferent  modifications  by  the  particular  laws  of  <ii#Wvat 
nities.  There  are  prmciples  of  marriage  law  geiteimfly 
Europe ;  but  the  canon  law  subsists  under  very  difiTert^nt 
in  difierent  countries,  according  as  the  difierent  instituttoDS  of  ibe 
in  which  it  is  received  operate  upon  iC 

In   Dair^mpk  v.   Dairr/mple  (2\   Sir  William  Scotl  obftcrred,  "b 
Christian  church  marriage  was  elevated  in  a  later  a^e  to  tbe 
a  sacrament,  in  consequence  of  its  divine  institution,  and  of  t*Hat 
sions  of  high  and  mysterious  import  respecting  it  contained  in  tli 
writingi«»    The  law  of  the  church,  the  canon  law  (a  system  wWcfct  ^ 
of  its  absurd  pretensions  to  a  higher  origin,  is  in  many  of  it* 
deeply   enough    founded   in   the  wisdom  of  man),  although  ia 
to  the  prevailing  theological  opinion,  it  reverenced  marrtagv  as  a  90 
still  so  far  respected  its  natural  and  civil  origin,  as  to  constdcTt  ^^ 
the  natural  and  civil  contract  was  formed,  it  had  the  fuD  tmemtct 
mony,  without  the  intervention  of  the  priest     It  had  even  In  tini  ** 
character  of  a  sacrament ;  for  it  is  a  mi^apprehensioo  to  sdppot^  M 
intervention  was  ref]uired  as   matter  of  necessity,  even  Ibr  tirf 
before  the  Council  of  Trent.     It  appears  from  the  histones  of  lli' 
as  well  as  from  many  other  authorities^  that  this  was  tbe  stale  of 


(I)  HockmsnuB  de  Ilenedietiij^e  Nupti* 
arum,  c  ii,  vS.  **  Non  minor  fiiit  paga> 
norum  circs  cof>jiigi»  rcligiu/'  &c. 


(^)  2  Coaiiit.  M 
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ill  that  coQDcil  passed  its  decree  for  the  reformation  of  marriage.     The   Contract  or 


Ma 


RAIAOS. 


nt  of  two  persons  expressed  in  words  of  present  mutual  acceptance, 
itated  an  actual  legal  marriage,  technically  known  by  the  name  of  spon- 
per  verba  de  prsesenti.*' .  •  *<  At  the  Reformation,  this  country  disclaimed, 
gst  other  opinions  of  the  Romish  church,  the  doctrine  of  a  sacrament 
urriage,  though  still  retaining  the  idea  of  its  being  a  divine  institution 
general  origin,  and  on  that  account,  as  well  as  of  the  religious  forms 
rere  prescribed  for  its  regular  celebration,  an  holy  estate,  holy  matri- 
' ;  but  it  likewise  retained  those  rules  of  the  canon  law  which  had  their 
lation  not  in  the  sacrament,  or  in  any  religious  view  of  the  subject,  but 
e  natural  and  civil  bontract  of  marriage.  The  ecclesiastical  courts, 
fore,  which  had  the  cognisance  of  matrimonial  causes,  enforced  these 
and,  amongst  others,  that  rule  which  held  an  irregular  marriage,  consti- 
per  verba  de  praesenti,  not  followed  by  any  consummation  shown, 
to  the  full  extent  of  voiding  a  subsequent  regular  marriage  contracted 
mother  person."  (1) 

Different  rules,  relative  to  their  respective  effects  in  point  of  legal  con-  Regular  and 
nce^  applied  to  the  cases  —  of  regular  marriages  —  of  irregular  mar-  *!7*i?"^*'  ™*''- 
>  —  and  of  mere  promises  and  engagements.  In  the  regular  marriage,  mere  promises 
thing  was  presumed  to  be  complete  and  consummated,  both  in  sub-  *"*!  engage- 
3  and  in  ceremony.  In  the  irregular  marriage,  every  thing  was  pre- 
1  to  be  complete  and  consummated  in  substance  but  not  in  cere- 
;  and  the  ceremony  was  enjoined  to  be  undergone  as  matter  of 
.  In  the  promise,  or  sponsalia  de  futuro,  nothing  was  presumed  to 
«nplete  or  consummate,  either  in  substance  or  ceremony.  Mutual 
nt  would  release  the  parties  from  their  engagement;  and  one 
.  without  the  consent  of  the  other,  might  contract  a  valid  marriage 
irly  or  irregularly  with  another  person ;  but  if  the  parties  who  had 
nged  the  promise  had  carnal  intercourse  with  each  other,  the  effect 
at  carnal  intercourse  was  to  interpose  a  presumption  of  present 
Dt  at  the  time  of  the  intercourse,  to  convert  the  engagement  into  an 
liar  marriage,  and  to  produce  all  the  consequences  attributable  to 
ipecies  of  matrimonial  connection." ..."  The  reason  of  tliese  rules  is 
ieat  enough.  In  proceedings  under  the  canon  law,  though  it  is  usual 
!td  consummation,  it  is  not  necessary  to  prove  it,  because  it  is  always 
presumed  in  parties  not  shown  to  be  disabled  by  original  infirmity 
dj.  In  the  case  of  a  marriage  per  verba  de  pra&senti,  the  parties 
liflo  deliberately  accepted  the  relation  of  husband  and  wife,  and 
mmation  was  presumed  as  naturally  following  the  acceptance  of 
elation,  unless  Controverted  in  like  manner.  But  a  promise  per  verba 
tore  looked  to  a  future  time;  the  marriage  which  it  contemplated 
perhaps  never  take  place.  It  was  defeasible  in  various  ways ;  and 
ore  consummation  was  not  to  be  presumed ;  it  must  either  have  been 
I  or  admitted.  Till  that  was  done,  the  relation  of  husband  and  wife 
^  contracted  ;  it  must  be  a  promise  cum  copul^  that  implied  a  present 
tiDce,  and  created  a  valid  contract  founded  upon  it.  Such  was  the 
»f  the  canon  law,  the  known  basis  of  the  matrimonial  law  of  Europe."  (2) 

Tbt  learning  of  irreguUr  marriages       ^"''O"'  ^  <>»;  m«"»a«c  Uw.     Vide  Bojiar 

,  "    *  .  «/i-       o        „„         T.5MdMfy,lLee(SirG.),42.«. 

^  awa,  by  sUt  26  Geo.  2.  c.  33.,  ^^"^  ^^  William  Scott  in  Dalrr^pi, 

n  with  many  of  the  most  ancient  pro-       ^.  Dalfymplt,  2  ConsUt  65, 
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8pous«U, 


Not  to  be 
miidepriviiU'lj. 


Spou^iats  de  futuro  are  a  mutual  promise  or  coreiMSil  of 
)iad  afterwards ;  as  when  the  man  saitli  to  the  womttn,  ••  1  will  u 
my  wife,**  and  she  then  answereth,  "  I  wiU  take  Utee  to  mj  1 
spousak  de  prsesenti  are  a  mutual  promi'^  or  contract  of  preaeol  m 
as  when  tiie  man  doth  say  to  the  woman,  *'  I  do  take  tlic«  to  i 
she  then  answereth,  "  I  do  take  thee  to  my  husband."  (1) 

By  a  constitution  of  Archbishop   Raynold*   **  Tbe 
quently  denounce  to  those  who  are  desirous  to  contract  i 
pain  of  oxcotiimunication  they  do  not  contract  matriiiiooy.  tMiS' 
place,  and  before  divers  witnesses  in  public/*  (2) 

The  doctrine  relating  to  contracts  of  marriage  «s  COOtndM 
from  marriage  itsetfi  has  been  hitherto  involved  in  great  obMQftl 


tee  to  m»4 


(1 )  Swinh,  Matr.  Con.  s^  3. 
f*i>  Lyndvk'ood,  Pro  v.  Const.  Ang.  271. 
llie  foil  owing  is  an  extract  from  the 
charge  of  ttie  BUhop  of  Exeter  delivered  at 
the  iricnniAl  visitation  in  June  July,  And 
August,  1815,  respecting  the  *^oiBee  of  ma- 
trimony:'"— 

"Of  tnarriages  contnicteti  beftire  super- 
intendent registrars,  or  other  the  like  offi- 
csers,  1  do  not  spexik.  If  contracted  between 
|mrtie<i  Tvho  own  the  revealed  word  of  God, 
those  marriages  come  indeed  under  the 
sanctions  of  the  revealed  t^ord :  but  since 
meroher^  of  the  church  cnnnot  w  contract 
without  sinful  disobedience  to  the  church^t 
low,  the  churdi  elaim^  not  any  cognisance 
of  them*  But  in  marriages  which  have 
been  solemnised  by  the  church,  no  autho- 
rity Ijyt  of  the  chiiTch  can,  on  any  sound 
principle,  adjudge  the  parties  tfi  live  sepa- 
rate :  for  (I  spenk  in  the  emphatic  words  of 
no  less  an  Authority  than  Sir  \V.  Scott ), 
{Dalfjmpit  V,  Dfifrympie,  2  Hajjg,  6^.)  *  God 
himself  has  licen  made  a  party  to  the  con- 
troctf  and  the  consent  of  the  individuals 
pledged  to  each  other  has  been  rntified  and 
confirmed  by  a  vow  to  God  ;'  wflich  vow 
hath  been  r«eived  by  the  church  in  His 
name :  and  thereupon  the  church  liaih  pro* 
no u need,  that  they  be  *  man  and  wife  to- 
gether, in  the  name  of  the  Father,  and  of 
ihc  Son,  and  of  the  Holy  Glio«L' 

*'  We  do  not  deny  that  as  *  consent  to  live 
in  wedlock'  constitutes  marriage,  whether 
religious  sancttotis  accompany  it  or  not,  the 
state  may,  if  it  think  fit,  forbear  to  require 
any  religious  sanctions  to  make  the  mar. 
riage  lawful  and  valid.  Out  awn  legUlaturct 
for  the  ease  of  persons  who  are  not  members 
of  the  chuTt^h,  has  done  thi**  for  the  fir^t 
time,  by  the  statute  which  legalises  mar- 
riages contracted  in  the  registrar's  office. 
Over  such  marriages  I  repeat,  as  over  all 
marriages  contracted  by  partie^i  oul  of  its 
eomtniinion^  the  church  has  no  inherent 
right  to  Jurisdiction.  The  jurisdiction 
which  it  may  exerci^'  ovbt  them,  as  well  as 
that  which  it  has  hitherto  exercised  over 
external  marriage*  in  general,  has  been 
trusted  to  it  by  the  state  for  its  own  con- 
venience, aiul  maybe  withdrawn  whensoeTcr 
tlie  fitaie  alwll  tbiiik  fit  to  withdraw  iL     But 


jurisdiction  over 
members  of  the  church,  wii 
according  to  the  churcb*!  taw,  I 
not  withdraw.  tbou|^  it  lai^  < 
civil  support  from  its  dedaaoo^ 
ther  than  this — to  allect  log 
bunal,  not  deriving  iu  aatbiir 
church,  a  povcr  to  w!|iacala  n« 
church  so  married,  would  br  a 
ation  on  the  inherent  aioh* 
church,  utterly  ineomiiittnf  «Hdl 
nition  of  the  church,  which  h  I 
tal  principle  of  the  English  eott 

"  The  great  lmportaiic«  oithtM 
we  are  upon,  wtU  jtuiiiy  mt  i 
you  with  a  summary  licw  of  I 
mutrtmonyt  which  our  chmtb  hi 
the  principle,  that  marriM^ 
church,  is  not  merely  whal  if  ■ 
of  the  church,  to  man  as  niai 
what  it  is  to  him  aa  meaiber  of  i 
munity — but  it  baa  an  wi^ftnd 
him  as  member  of  th#  chuftiv  d 
cal  body  of  Christ. 

*'  llie  church,  fouiicihvf  md  I 
conducting  its  olHcv  of  natnM 
inspired  word,  hath  maeaditdlh 
the  nature  of  tliat  holy  emtm  I 
they  came  to  be  joined,  Utat  il« 
tuted  by  God  bimielf.*  *^pi^ 
us*  that  m«Kt  ioifaBiiiff  tai  ia 
union,  *  the  nryuical  iMibilbli 
ChriHt  and  his  churdL*    Hfef  iii 

*  required  tliem  boch,  m  Ihtf  ^ 
at  the  dreadful  day  of  jmifimt^^ 
any  impedtment,  why  thrf  i*fi* 
be  jo  mod  together  in  thi»lloJyl*i 
church  hath  been  the  mlaumd^ 

'consent,  following  on  tfau  ili  ^ 
warnbg,  *  to  li»c  tofprUief  #*  ^ 
dinance.*  Ute  cKuftli.  *ntM 
woman  at  her  father's  m  hfm^ 
who  thu'^  re«-i|ni  their  fofiBfflHit^ 
hath  given  her  unto  tlw  tMivi^' 

*  brought  Eve  unlo  AilaA*tt  ^'P 
nuptials,  and  joined  ber  la  ^i  * 
as  Adam,  in  the  tmoicdiaCt  pt^^' 
thankfuUy  mekrtowM^^^^ 
blessing,  tlic  *  balfiMf  ir  MB 
God  had  made,  to  bt  v  1^  ^  I 
himself —  •  tiria  ia  nom  horn  rf^** 
flesh  of  m J  Jlc^ ' —  t^mtm^m 
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Dions  of  the  judges  on  the  questions  of  law  propounded  to   Contract  or 
case  of  The  Queen  v.  Millis  (1),  and  in  the  case  of  The  ^^^>^^°'- 
arroU  (2),   have  seemingly  embodied  all   the    ecclesiastical 
I  the  question. 

Justice  Tindal :  —  "  My  lords,  the  first  question  which  your  Opinions  of 
5  proposed  to  her  Majesty's  judges  is  the  following ;  *  A.  and   ^^^r  ".  ^2^ 
to  a  present  contract  of  marriage  per  verba  de  praesenti  in  and  Reg.  t. 
3  house  and  in  the  presence  of  a  placed  and  regular  minbter   ^^^""^ 
Ration  of  the  protestant  dissenters  called  Presbyterians ;  A. 
r  of  the  Established  Church  of  England  and  Ireland ;  B.  was 
:  Catholic,  but  either  a  member  of  the  Establbhed  Church 
ant   Dissenter;   a  religious  ceremony  of  marriage  was  per- 
e  occasion  by  the  said  minister,  between  the  parties,  accord- 
lal  form  of  the  Presbyterian  Church  in  Ireland ;  A.  and  B., 
contract  and  ceremony,   cohabited  and  lived  together  for 
nan  and  wife ;  A.  afterwards,  and  while  B.  was  living,  married 
1 ;  —  did  A.  by  the  marriage  in  England,  commit  the  crime  of 


that  your  lordships  should  apprehend  clearly  the  grounds  of 


received  the  tow  and  core- 
lose  whom  the  joins,  that 
forward  they  will  have  and 

for  better  for  worse,  for 
,  in  sickness  and  in  health  ;* 
yve  and  cherish*  the  wife,  the 
rish,  and  obey  *the  husband^ 
]o  part,  according  to  God*s 

The  church  praying  that 
race  to  keep  tbie  tow,  hath 
them  together,  with  Christ's 
.  *  whom  God  hath  joined 

man  put  asunder  ;*  and 
tounced  them  man  and  wife 
name  of  the  Father,  and  of 
the  Holy  Ghost.*  Lastly, 
h  completed  her  blessed 
ing  the  nuptials  with    her 

hus  dwelt  upon  the  form  of 
itrimony  in  the  church 
iVhy  thus  referred  in  dcv 
s,  which  must  be  so  well 
rou  ?  Because  I  know  not 
lo  justice  to  the  church's 
ithority,  less  than  her  own, 
bond,  which  she,  in  God's 
id.  'Whom  God  hath 
let  no  man  put  asunder.* 
lot  commissioned,  as  the 
d  himself,  can  lawfully  pro- 
rties,  whom  He  hath  thus 
separate  from  each  other. 
>m  bed  and  board  is  the 
hat  being  duly  pronounced 
lie  state  proceeds  to  enable 
ties  again  to  marry,  if  the 
been  made  for  that  only 
the  word  of  God,  juKtiRes 
LTty  in  marrying  another, 
orce,  the  real  loosening  of 
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the  bond,  founded  on  the  breach  of  an  essen- 
tial condition,  it  is  for  the  church,  judging 
of  that  breach,  and  for  the  church  only,  to 
pronounce.  Were  it  not  so,  what  security 
would  there  be  that  the  temporal  law  of 
this  country  shall  not  interfere,  to  multiply 
the  causes  of  divorce,  as  freely  and  as  loosely, 
as  they  have  been  multiplied  in  other  coun- 
tries? 

**  When  once  any  temporal  authority  . .  . 
shall  be  recognised  as  competent  to  sever 
that  one  holy  union,  which  God  hath  abso- 
lutely forbidden  man  to  sever,  where  is 
this  presumptuous  laxity  to  stop  ?  Incom- 
patibility  of  temper  as  (among  I  know  not 
how  many  other  causes)  in  Prussia ;  mu- 
tual agreement  to  part,  as  in  revolutionary 
France;  all  the  proud  suggestions  of  a 
Milton,  or  the  libertine  demands  of  a  Madan, 
may  be  adopted  by  the  increasing  liberalism 
of  modern  legislation,  till  that  blessed  union, 
which  is  the  type  of  Christ's  union  with  the 
church,  shall  sink  into  a  mere  legalised  con- 
cubinage. Let  *the  spirit  of  the  age*  (of 
which  we  hear  so  high  boastings)  bo  con- 
tent with  what  it  has  already  achieved.  Be 
it  enough  for  one  generation,  that  there  may 
be  now  that  portent  in  the  eye  of  English 
law,  marriage  unblessed,  unholy ;  that 
man  and  woman  may  be  coupled  together 
in  a  registrar's  office,  with  as  total  an  ab- 
sence of  all  religious  sanction,  as  if  one 
huckster  were  joining  in  partnership  with 
another.  Still  let  *  holy  wedlock  *  remain 
holy ;  but  holy  it  will  not  long  be,  when 
once  it  shall  be  helddiKsoIubleby  any  power 
which  the  holy  word  of  God  hath  not  com- 
missioned." 

(1)  Wr.  Error.  Dom.  Proc.  7^  Julii, 
184S. 

(2)  Ibid. 
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Opinions  of 
the  Judg(»  in 
Mtg.  T-  Mitlit 
and  Rtg.  v, 
CarrotL 


A  contrnct  of 
rnarriagi*  per 
verbft  Jc 
prjtrsenti  wa* 
n  contract  in- 
tlisiiolubk'  bc- 

fMirtie«  tlwtn* 


our  answer  to  this  question,  we  think  it  will  be  conTCfueiit  »' 
the  first  instance,  separately,  the  general  and  abstnu;! 
the  nature  and  obligatory  force  of  a  eontract  of  marriage  per 
senti,  by  the  English  common  law,  previous  to  the  piunng  of 
Act,  26  Geo.  2.?  and  that  we  should  then  consider  the 
reference  to  the  particular  conditions  and  circuiBstajic«s  wtdi 
been  submitted  for  our  opinion. 

'*  My  lords^  the  abstract  question  we  propose  Urst  to  €Oi 
involved  in  much  obscurity;  and  if  Seijeant  Maynaid,  Ibe  ] 
lawyer  of  his  day,  was  compelled  to  state,  in  a  debate  cm  tlie 
of  the  Marriage  Bill  passed  by  the  parliament  in  the  time  oTtliel 
wealth  (1),  *  that  the  law  lies  very  loose  as  to  things  tliat 
essential  to  marriages,  as  to  pre-contracts  and  dissolving  mamigi 
Lord  Chief  Justice  Holt  and  other  eminent  judges  have  smce  M 
to  express  themselves  with  considerable  uncertainty  upon  the  MBB 
it  may  well  become  us,  the  judges  of  England  of  the  present  dtj,f 
nearly  a  century  the  whole  doctrine  relating  to  contracts  of 
contradistinguished  from  marriage  itj^elf,  has  become  nearly  a 
our  courts,  to  confess  the  subject  is  involved  in  still  deeper  a1 
in  the  time  of  our  predecessors^  ^nd  to  acknowledge  oursel 
trace  out  and  define  the  boun< 
with  absolute  certainty,  fnd 
been  brought  tu  bear  on  thi 
jesty's  Court  of  Queen*8  Bench 
of  opinion  has  prevailed,  as  by  the  counsel  at  your  tordship»'  |j 
the  argument  of  this  case^  is  a  proof  that  arguments  of 
and  authorities  of  which  it  is  impossible  to  deny  tliC  a] 
subject-matter  of  controversy,  may  be  advanced  on  elth< 
disputed  proposition. 

"  In  this  state  of  the  question  it  is  only  aAer  cons^id'  r;iblt  fiui 
doubt  in  the  minds  of  some  of  my  brethren  that  thry  iii^^»•  acc*^ 
opinion  which  was  formed  by  the  majority  of  the  judges  uj 
argument  at  your  lordships'  bar^  and  that  I  ara  now  authoi 
your  lordships  as  our  unanimous  opinion,  that  by  the  law  of 
existed  at  the  time  of  the  passing  of  tJie  Marriage  Act,  a  colli 
riage  per  verba  de  priesenti  was  a  contract  indissoluble  betvora 
themselves,  aflbrding  to  either  of  the  contracting  partiest  by 
the  Spiritual  Court,  the  power  of  compelling  the  solemni^ri< 
niarnage;    but  that  such  contract   never  constituted  a  full 
marriage  in  itself,  unless  made  in  the  presence  and  with  the  tol 
a  minister  in  holy  orders, 

**  It  will  appear,  no  doubts  upon  referring  to  the  diffei 
that  at  various  periods  of  our  history  there  have  been  di 
nature  and  description  of  the  religious  solemnitie* 
pletion  of  a  perfect  marriage  which  cannot  be  recoocUed 
there  will  be  found  no  authority  to  contravene  thegeneiml  poiil 
all  tiniesi  by  the  common  law  of  England,  it  was  esseiitial  lo  Uie 
of  a  full  and  complete  marriagei  that  there  roust  be  some  relij 


(1)2  BurtonV  Diary,  337. 
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Ibat  both  modes  of  obligation  should  exist  together,  the  civil  and  the  reli-  Contract  or 
gioos;  that,  besides  the  civil  contract,  that  is,  the  contract  per  verba  de   ^^**'^°»- 


pneeenti,  which  has  always  remained  the  same,  there  has  at  all  times  been   Opinions  of 

also  a  religious  ceremony,  which  has  not  always  remained  the  same,  but  has  *^®  Judge*  in 

▼aried  from  time  to  time,  according  to  the  variation  of  the  laws  of  the  «nd  i?e^.  y. 

dinrcb ;  with  respect  to  which  ceremony  it  is  to  be  observed,  that  what-   CarroU, 

ever  at  any  time  has  been  held  by  the  law  of  the  church  to  be  a  sufficient 

Tidigious  ceremony  of  marriage,  the  same  has  at  all  times  satisfied  the  com- 

■Min  law  of  England  in  that  respect     If,  for  example,  in  early  times,  as 

appean  to  have  been  the  case,  from  the  Saxon  laws  cited  in  the  course  of 

tfce  argument,  the  presence  of  a  mass  priest  was  required  by  the  church ; 

and  if,  at  another  time,  the  celebration  in  a  church,  and  with  previous  pub- 

Hcalioo  of  banns,  has  been  declared  necessary  by  the  ecclesiastical  law; 

aadf  lastly,  if,  since  the  time  of  the  Reformation,  the  church  held  a  deacon 

competent  to  officiate  at  a  regular  marriage  ceremony,  with  each  of  these 

nodes  of  solemnisation  the  courts  of  common  law  have  given  themselves 

ao  concern,  but  have  altogether  acquiesced  therein,  leaving  such  matters 

to  tlie  sole  jurisdiction  of  the  Spiritual  Court     So  that,  where  the  church 

his  held,  as  it  oflen  has  done,  down  to  the  time  of  passing  the  Marriage 

Act,  that  a  marriage  celebrated  by  a  minister  in  holy  orders,  but  not  in  a 

ihirch,  or  by  such  minister  in  a  church,  but  without  publication  of  banns 

iad  without  licence,  to  be  irregular,  and  to  render  the  parties  liable  to 

teriesiastical  censures,  but  sufficient,  nevertheless,  to  constitute  the  religious 

t^xt  of  the  obligation,  and  that  the  marriage  was  valid,  notwithstanding 

eh  irregularity,  the  law  of  the  land  has  followed  the  Spiritual  Court  in 

;  respect,  and  held  such  marriage  to  be  valid.    But  it  will  not  be  found 

^^rhich  is  the  main  consideration  to  be  attended  to),  in  any  period  of  our 

•fciatory,  either  that  the  Church  of  England  has  held  the  religious  celebration 

cient  to  constitute  a  valid  marriage,  unless  it  was  performed  in  the  pre- 

!  of  an  ordained  minister,  nor  that  the  common  law  has  held  a  marriage 

Dpiete  without  such  celebration. 

**  My  lords,  in  endeavouring  to  show  the  grounds  upon  which  we  hold 

!  such  is  the*common  law  of  this  realm,  I  shall  first  consider  the  decisions 

have  taken  place  in  our  courts  of  common  law,  as  to  which  it  is 

Ay  necessary  to  say,  that  decisions  of  the  courts  of  common  law  are 

the  best  expositors  and  the  surest  evidence  of  the  common  law 

I  shall  next  advert  to  certain  statutes  passed  by  the  legislature  at 

I  periods,  tending  to  throw  light  upon  the  obscure  subject  now  under 

sion,  and  which  appear  to  confirm  the  opinion  which  we  have  formed ; 

lastly,  shall  call  attention  to  the  doctrine  of  the  king's  ecclesiastical 

u  established  and  administered  in  this  country,  by  which  alone,  and 

by  the  general  canon  law  of  Europe,  still  less  by  the  civil,  are  the  mar- 

I  of  the  Queen's  subjects  regulated  and  governed. 

'  And  with  respect  to  the  decisions  of  the  courts  of  law  and  the  other  a  contract  per 

too  law  authorities,  if  no  case  can  be  referred  to  directly  and  distinctly  ^rtn  dc 

it  down  as  law,  in  so  many  words,  that  a  contract  per  verba  de  prae-  andwUhoiu"*' 

alone,  and  without  the  intervention  of  a  minister  in  orders,  is  not  the  interreiu 

ent  to  create  a  valid  and  complete  marriage,  yet  such  conclusion  is  **?".Y*' 

%ary  from  many  of  the  decided  cases,  and  is  inconsistent  with  none,  orders,  is  not 

■«i  fact  could  the  difficulty  to  he  detormined  in  any  of  the  cases  ever  efficient  to 

creste  a  vaHd 
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1  1  J  J  ■    ; 

marries  C,  in  facie  eeclesiae  ;  B*  recovers  A.  for  her  hiisbaod  t 
the  ordinary,  and  for  not  performing  the  sentence  be  is 
and  afterwards  rn feoffs  D.,  and  then  marries  B.  in  faeiae 
B.  brings  dower  against  D.,  and  recovers,  because  tlie 
fraudem  mediate  between  the  sentence  and  the  solemii 
versa tur  corain  rege  et  concUJo  quia  prsedictus  A-  non  foil  m 
the  espousals  between  him  and  B.  (2) 

"  My  lords,  the  curia  regis  et  concilti,  before  which  tbe 
place,  appears,  according  to  the  researches  of  antiquarians,  t« 
the  time  of  Edward  the  First  a  tribunal  of  appeal  in  ca^o  of  | 
to  have  consijited  at  that  time  of  the  chancellor,  the  traaiifiiriri 
of  the  excheqner,  the  judges  of  either  bench,  and  other  foocfil 
court  of  the  concilium  regis  was  perfectly  distinct  from  tbe  Q 
cilium  regni,  the  probable  originiil  of  the  English  parliameifl* 

**  Lord  Hale  speaks  largely  of  this  court  in  his  treatise  oo  tt 
of  the  House  of  Lords,  and  various  references  to  and  exti«cti 
ceedings  are  to  be  found  in  the  learned  introduction  to  ihm  H 
rum  Clausarum,  lately  published  by  the  Record  Commiastoiieil 
ment,  therefore,  of  such  a  court  of  error  is  of  the  bi^ieil  1 
Hale^s  observation  on  the  case  is,  Hhat  the  sentence  was  not 
in  making  which  observation  he  is  probably  alluding  to  m  qm 
about  the  time  he  was  making  his  collection  of  notes,  wtm  a 
tefit  in  Westminster  Hall ;  viz.  whether  the  man  and  woman 
plete  husband  and  wife  by  the  sentence  of  the  Spiritual  Coisr^ 
other  solemnity ;  as  it  appears  in  Paint's  ease  (S).  thmi 
General  Noy  had  alHrmed  such  to  be  the  law^  whiUt  Twis4( 
itj  saying  that  the  marriage  must  be  solemnised  before  they 
husband  and  wife. 

**  The  resultt  howe^^er,  of  the  case  above  referred  to  is, 
ment  of  the  Court  of  Error  there  was  no  complete  marri^it  i 
actual  solemnisation  of  the  marriage  under  the  sentence  of 
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fi  and  both  from  the  judgmcDt  of  the  court  below  and  of  the  Court  of  CoirraAcr  or 
Ermr  tlie  conclusion  appears  inevi  table,  that  each  court  thought  such  contract 


aloDe  did  not  constitute  marriage;  for  the  eaae  sets  out  with  stating,  that    Opimomuf 
*  A,  contract  with  B.  per  verba  tie  praesentj,'  and  if  this  contract  had  alone    |^*^    ^  ^MiU^ 
constituted  marriage,   then   was  there  seisin   in  the   husband   during  the   and  Reg.  v. 
marriage  and  before  the  feoffment  to  D^  and  the  reason  given  by  each  of   ^^"^^ 
%hm  courts  for  their  respective  judgiuenU  would  have  failed-     Observe,  also> 
the  ditferenc**  of  language  employed  in  the  ^t^tement  of  the  facts  of  the 
GMe ;  the  contract  per  verba  de  pnesenti ;  the  subsequent  statement  that 
A«iBarn^  B. ;  the  contract;  and  the  subsequent  reason  by  the  Court  of 
BfVor»  that  there  was  no  seisin  during  the  espousals.     Can  the  expressions 
of  cootract  on  the  one  hand,  and  of  marriage  and  edpousah*  on  the  otiier, 
poUMbly  be  considered  as  s^ynofiymous  and  referring  to  the  same  obligation  ? 
Aod  tills  Agrees  expressly  with  Hale  s  inference  from  the  case,  *  that  the 
eootract  is  not  a  marriage/ 

••/iwrrq/^*  case  (1),  which  appears  to  have  been  in  the  same  year,  is  /Wff^*i 
OfiXl  to   order.      '  U.,  Iieiiig   infirm  and  in   his  bed,   was   married  to  A. 
bj  the  Bishop  of  London*  privately^  in   no  church  or  chapel^  nor  with 
tbe    celebration    of  any  mass,   the  said  A.  being  then  pregnant  by  the 
laid  K*,  and  afterwards,  within  twelve  weeks  after  the  marriage,  the  said 
A,  is  delivered  of  a  son,  and  adjudged  a  i>astard,  and  so  the  land  escheated 
to  the  lord  by  the  death  of  H.  without  heir/     Now  it  is  to  be  observed 
liiai  this  case  must  have  been  decided  upon  the  u^ual  plea  of  bastardy 
ill  a  real  action;  the  writ  must  have  been  sent  in  the  usual  form  l>y  the 
Mart  of  law  to  the  ordinary ;  tiic  certificate  also  returned  by  him  in  the 
UiJ  farnj*    Bracton  (2)  gives  various  instances  of  the  proceedings  in  cases 
bastardy  with  the  greatest  possible  minuteness,  and,  amongst  others,  that 
t,  1 L  probably  would  be  the  form  applicable  to  this  particular  case ;  viz. 
patrr  suus  desponsavit  matrem  suam;'  aud  it  could   not  have  been 
,  aft^f  r  the  certificate  of  the  ordinary,  affirming  or  denying  the  marriage, 
Uie  judgment  of  the  Court  could   be  given.     Let  it  be  conceded  that 
ordinary  certitied  in  this  instance  the  marriage  to  be  void,  which,  ac- 
g  to  the  ecclehiastical  law,  as  then  in  force  in  England,  he  ought  to 
found  good,  but  irregular  only,  and  exposing  the  parties  to  ecclesiasti- 
^^  censures,  and  let  it  be  further  conceded  that  the  court  of  common  law 
'••lid  upon  such  finding,  and  gave  judgment  again^tt  the  demandant,  as  in- 
^■*m1  it  could  not  do  utherwi^i ;  still  tbe  weight  of  this  authority  on  the 
•Question  before  us  remains  the  same.  Was  a  contract  per  verba  de  pra>senti, 
^Hliout  any  thing  mofe,  held  at  that  time  to  be  a  complete  marriage  ?  i^ 
^'■K*  question.     If  it  was,  the  ordmary   mut^t  have  returned  that   U.  had 
:  for  no  doubt  has  been  or  can  be  raised,  that  when  the  Bii^hup 
married  tlie  two  parties,*  as  stated  in  the  case,  he  married  them 
~^  verba  de  prsesenti.    If,  therefore,  the  contract  per  verba  de  pnesenti  had 
'  Uie  law  of  England  then   made  a  marriage,  the  parties  were  actually 
kVried  i  but  if  the  ordinary  finds  the  marriage  bad,  even  where  the  cere- 
performed  by  a  bishop,  because  celebrated  at  an  improper  place, 
mftmence    appears    irr^istible,    that  some    religious    ceremony   wa^ 


(1)  1  Rol  Abr.  Batiard  (B),  359.  pL  18. 
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(2)  B.  V.  c,  1% 


**The  conclusion  to  be  drawn  from  the  campamoii  oil 
be  found  in  1  Rol,  Abn  360Jeada  to  the  same  inference,  tbil 
per  verba  de  pnesenti  was  not  a  complete  marriage  in  I 
Henry  VL  The  first  is  at  F.  Placitum  1.  *  A  man  who  Jiall 
another  wife,  and  liath  issue  by  her ;  this  issue  is  bastard  I 
(that  is,  the  common  law  and  the  ecclesiastical  laW|)  fo| 
marriage  is  void/  On  the  same  page  he  lays  it  down  in  Qi 
a  divorce  causii  praicontraclus  bastardises  the  issue;  the  samj 
Year  Book  (2)  being  cited  for  both  positions.  But  if  the  i 
makes  the  marriage  —  if  it  is  itself  ipsura  matrimoDiuiii-H 
necessity  for  a  divorce  in  tlie  second  Ctise  to  bastardise  thM 
it  is  admitted  is  not  necessary  in  tlie  former  case.  Th^ 
reconciled  together,  except  upon  the  supposition  that  *hl| 
and  *  taking  a  wife/  that  i.s  'actual  marriage/  was  at  that] 
be  one  thing,  and  *a  contract  of  marriage*  another,  falling 
marriage  itself.  The  authority  of  Perkins  (3)  (who  froai 
of  the  Year  Books  may  be  placed  conveniently  amongst  j 
of  the  courts  of  law)  is  to  the  same  effect*  *  If  ji  man  »ei»«<l| 
make  a  contract  of  matrimony  with  L  S.,  and  he  die  before  ll 
solemnised  between  them,  she  shall  not  have  dower,  for  she  i 
wife/  Perkins,  indeed,  goes  on  to  say*  in  the  same  »ectioi^ 
been  holden  in  the  time  of  King  Henry  III*  that  if  a  woi 
married  in  a  chamber  that  she  should  not  have  dower  bf  ihi»i 
but  the  law  is  contrary  at  this  day/  But  whatever  is  hit 
alteration  of  the  law  a-s  to  the  case  of  the  private  marriage 
probably  meant  the  ecclesiastical  law  as  to  the  solenintticii 
in  fact  had  been  altered ),  still  it  has  no  relation  to  htji  first  f 
i^  full,  compiete,  and  express  to  the  very  point  now  under 
His  observation  amounts  to  no  more  thau  this,  that  in  Htm 
time  a  marriage  was  held  void  which  in  his  day  (the  reign  of 
beth)  would  be  held  irregular  only ;  and,  further,  the  o1 
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Year  Book,  38  Edw.  3.  12.)  shows  the  diversity  at  that  time  of  day  be-   Contract  of 
tween  a  contract  and  a  marriage.     '  If  a  contract  of  marriage  be  between 


and  a  woman,  yet  one  of  them  may  enfeoff  the  other,  for  yet  they   Opinlom  of 
are  not  one  person  in  law,  inasmuch  as  if  the  woman  dieth  before  the  *^®^"^5SS/ir 
marriage  solemnised  betwixt  them,  the   man    unto  whom   she   was   con-   mnd  Reg.  r. 
traeted  shall  not  have  the  goods  of  the  wife  as  her  husband,  but  the  wife    CarrolL 
tlwreof  may  make  a  will  without  the  agreement  of  him  unto  whom  she  was 
eoDtracted,*  &c.;  and  at  the  close  of  the  next   placitum    he  says,   *  but 
■fler  the  marriage  celebrated  between  a  man  and  a  woman  the  man  can- 
soft  enfeoff  bis  wife,  for  then  they  are  as  one  person  in  law.'      Bracton  (1) 
mmj  be    thought  to   leave    the    matter    in    some   doubt  whether   such 
gifb  would  be  good  even  after  the  contract,  as  he  says,  /  Matrimonium 
■alem  accipi  possit  sive  sit  publice  contractum  vel  fides  data  quod  sepa- 
imri  non  possunt;  et  revera  donationes  inter  virum  et  uxorem  coustante 
aatrimonio  valere  non  debent.'     Now,  even  if  it  is  considered  that  by  the 
ides  data  Bracton  understood  a  contract  per  verba  de  prsesenti,  without  any 
lolemDity,  it  is  enough  to  say  he  could  not  be  writing  as  a  common  lawyer 
(in  fiict  be  was  a  civilian)  when  he  is  found  to  differ  from  the  authority  of 
the  Year  Books. 
**  The  case  of  Bunting  v.  Lepingwell  (2)  is  of  great  weight,  and  of  imme-   Bunti$iy  v. 
^  diale -bearing  upon  the  point  in  question.     Taking  the  facts  from  the  two  re-   ^^^9^^^ 
porters  (3),  it  appears  that  Bunting  and  Agnes  Addishall  contracted  matri- 
aj  between  them  per  verba  de  prseseuti  tempore,  and  afterwards  Agnes 
to  husband  Thomas  Twede,  and  cohabited  with  him,  and  afterwards 
Banting  sued  Agnes  in  the  Court  of  Audience,  and  proved  the  contract, 
the  sentence  was  pronounced,  <  Quod  prsdicta  Agnes  aubiret  matri- 
oiam  cum  praefato  Bunting,  et  insuper  pronuntiatum  dccretum  et  dedar- 
i  fuit  dictum  matrimonium  fore  nullum,'  &c. ;  which  marriage  between 
Xknting  and  Agnes  took  place  according  to  the  sentence,  and  they  had 
!  one  Charles  Bunting ;  and  whether  Charles  Bunting  was  son  and  heir 
I  the  question  for  the  jury  in  an  action  of  trespass  brought  by  him,  and  the 
t  held  him  legitimate,  and  no  bastard.     The  argument  before  the  Court 
principally  on  the  invalidity  of  the  sentence  of  the  Spiritual  Court, 
r  reason  of  Twede,  the  husband  de  facto j  not  being  made  a  party  to  the 
Jtngs  by  which  his  marriage  was  declared  null;  the  Court,  however, 
ling  themselves  bound  to  give  credit  to  the  Spiritual  Court  that  their 
iings  were  regular.     But  the  bearing  of  the  case  upon  the  point  now 
'  discussion  is,  whether  it  establishes  a  distinction  between  the  contract 
» Marry  and  *  ipsum  matrimonium,'  and  such  seems  the  necessary  inference. 
I  was  a  trial  before  the  judges  of  the  common  law,  who  called  for  the 
Dce  of  civil  lawyers  to  argue  the  case  before  them,  but  who  must  be 
to  know  themselves  what  was  the  common  law;  and  if  the  con- 
;  per  verba  de  pncsonti  between  Bunting  and  Agnes  had  been  what  the 
^''ttmon  law  had  then  recognised  as  an  actual  marriage,  the  second  mar« 
Nge  would  have  been  held  void  without  any  controversy,  no  doubt  would 
^^  existed,  and  no  civilian  would  have  been  consulted,  any  more  than  if 
'  '^ad  been  a  marriage  celebrated  in  facie  ecclesis.    It  is  also  not  unworthy 
'^'femark,  that  the  sentence  of  the  Spiritual  Court,  *  quod  praedicta  Agnes 

^1  )  B.  ii.  ch.  <).,  entitled  "  Si  tir  uxori  (2)  Moore  (Sir  F.),  169.  4  Ca  29.  (a), 

^"^lionein  focvre  postit   conhtantc  matri-  (3)  Ibid. 
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subiret  malnmofiium  cum  prsefato  Bunting,'  proves  Ulliliol  eWtt  bj  ^ 
ecclesiastical  law,  as  administered  in  England,  was  sueh  oeaifKl  MdH 
constitute  a  complete  marriage  without  the  mterventioii  of  lilt 
ceremony. 

*'The  case  of  Weld  t.  Chamhtrlaim {I)  is  so  far  of  Inpoftaiiea  m't 
affords  din'ct  proof  that  in  the  opinion  of  Chief  Justice  P^nbola 
trial  of  an  issue,  *  marriage  or  no  marriage/  worda  of  eooUvol  de 
tempore,  repeated  after  a  person  in  orders,  was  a  good  atarraget  ibr  ii  mt 
only  by  importunity  of  counsel  a  case  was  to  be  made  ihcg^mt.  If 
contract,  alone  and  unaccompanied  by  a  religious  eeremomf «>  lu^d  bani 
marriage,  surely  the  case  would  have  beea  decided  oti  a  aluMter 
and  the  objections,  that  the  parson  wba  an  ejected  miniaUrr,  and  llM  Ifci 
ring  was  not  used  at  the.  ceremony,  according  to  the  rtttial  of  thm  Ctodif 
England,  would  never  have  been  urged, 

**  In  the  case  of  Haydon  v.  Gould  (2),  Haydon  and  hia  wife  v»i  Salb 
tarianij,  and  married  by  one  of  their  ministers  in  a  Sabbalarka 
tion,  using  the  form  of  the  Common  Prayer,  except  the  ring;  ImI 
minister  was  a  mere  layman,  and  not  in  orders ;  and  after 
granted  to  Ilaydon,  and  subsequently  repeated,  the  Ccmrt  of 
aifirmed  the  sentence  of  repeal  The  reason  giiren  b«  «tlni  Ua jia^ 
demanding  a  right  due  to  him  as  husband  by  the  eccleaiaad^  liw.fli^ 
prove  himself  a  husband  according  to  that  law  to  entitle  blaaalf  iaili 
case.'  In  this  case,  the  book  adds,  it  b  urged  that  this  inairi^ge  vif  itf 
a  mere  nullity,  because  by  the  law  of  nature  it  was  sutlicicDl  i  tad  llM|k 
the  positive  law  ordains  it  shall  be  by  a  priestt  yet  that  WMk»mA% 
marriage  as  this  irregular  only,  but  not  void ;  but  the  Court  nikdalf^i% 
the  reporter  adding,  that  the  constant  form  of  pleading  ■liiiiafi  m*fB 
presbytenim  sacris  ordinibus  constitutuiiu'  Perhapts  the 
pression  might  have  beeu^  *■  per  ministrum  sacris  ordinibna 
for  undoubtedly!  after  the  He  formation,  a  marriage  might  be  u 
solemnised  by  a  deacon  as  a  priest.  But  what  is  the  wholr  roaUo^ 
case  but  this^  that  by  the  English  ccclesiajitical  law  a  contract  of 
per  verba  de  pr^senti  was  not  alone  sufficient  (for  suck  cootnci  lltfn 
in  fact);  but  that  by  the  same  law,  to  make  the  marriage  eoOBpfativ^ 
must  be  the  presence  anil  intervention  of  the  priest?  And  when  tt  li 
as  it  was  at  your  lordships'  bar,  what  had  the  priest  to  do,  or  what  la 
to  say?  the  answer  must  be,  that  he  married  them,  and  in  doing «oW 
such  form  of  words  as  were  customary  at  the  time  of  his  pcffonaiil 
ceremony.  The  words  of  present  contract  found  in  the  riinal  of  the 
of  England  as  established  by  the  authority  of  pmrliatnent  ia  t^ 
Edw.  6.  c.  1.,  was  not  then  for  the  first  time  made,  but  in  partahcnsd 
in  part  retained  from  the  former  rituals  which  had  been  handed 
the  greatest  antiquity,  just  as  it  was  declared  by  the  Council  of  Twi*! 
when  it  prescribes  certain  words  to  be  used  by  the  parish  pneSl 
forming  the  o^ce  of  matrimony;  viz.  '  Ego  vos  in  matrimonaiaa 
in  nomine  Patris  et  Filii  et  Spiritus  Sancti.*  The  decree  aka  iifck**| 
aliis  utatur  verbis,  juxta  receptum  uniuscujusque  provincial  ritam' 
"  The  only  remaining  decision  of  a  cou/t  of  common  law  to  vlkl  i>^ 


(1)  2  Show.  30a 


(2)  1  S«lk.  119. 
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be  necessarj  to  refer  is  the  case  of  the  Queen  v.  Fieidingy  upon  an  indict-   Cokt&act  or 
ment  for  bigamy.  (1)     The  evidence  given  of  the  first  marriage  was,  that  ^^^*"^°'' 
the  parties  made  a  contract  per  verba  de  praesenti  in  English,  in  the  pre-   Opinions  of 
MDoe  off  and  following  the  words  of,  a  priest  in  orders,  though  he  was  a   j^  ^  ^Mim* 
finest  in  the  orders  of  the  Church  of  Rome ;  and  Mr.  Justice  Powell,  in  and  Reg.  ▼. 
ewnining  up  the  case  to  the  jury,  more  than  once  adverts  to  the  fact  that   ^^^^^ 
tht  marriage  was  by  a  priest     *  If  you  believe  Mrs.  Villars,'  he  says,  •  there   .^*  "*  ^^^' 
vae  a  marriage  by  a  priest'     There  is  no  reason  to  infer  from  this  direc- 
tion to  the  jury,  that  if  the  first  marriage  in  this  case  had  been  merely  a 
eoatnet  per  verba  de  praesenti,  in  the  presence  of  a  layman,  the  offence  of 
bigimy  must  have  been  committed ;  but  the  inference  to  be  drawn  from  the 
Mmaiing  up  of  the  judge  is  directly  the  reverse. 

*'  My  Lords,  this  being  the  state  of  tlie  decided  cases,  from  the  earliest 

time  to  the  time  of  Queen  Anne,  the  principal  direct  authority  adduced  on 

the  pert  of  the  Crown  is  the  dictum  of  Lord  Holt  in  Jesson  v.  Collins  (2),  Jetum  ▼. 

*that  a  contract  per  verba  de  praesenti  was  a  marriage,  and  this  is  not   ^^i"*- 

ideeaeable,*  and  the  decisions  which  have  subsequently  taken  place.     That 

erne  eame  before  the  Court  upon  a  motion  for  a  prohibition,  upon  a  sugges- 

tiOD  that  the  contract  was,  in  fact,  per  verba  de  futuro,  for  which  the  party 

had  remedy  at  common  law  ;  and  the  case  was  disposed  of  by  the  Court, 

md  the  prohibition  refused,  upon  the  ground  that  the  spiritual  courts  have 

jHiadiction  of  all  matrimonial  causes  whatsoe\%r,  and  that  there  was  no 

to  prohibit  them,  because  this  may  be  a  future  contract  for  breach  of 

an  action  at  law  will  lie.     Thb  appears  distinctly  from  the  reports  of 

aame  case.  (3)    This  being  the  state  of  the  case,  Holt,  Chief  Justice,  in 

to  it  before  the  Court,  used  the  expression  above  referred  to.     It 

is  obvious,  in  the  first  place,  it  was  unnecessary  to  the  case  before  the 

CoBit ;  for,  whether  present  words  or  future  words,  the  prohibition  must 

Equally  be  refused.     The  observation,  therefore,  is  not  entitled  to  the  same 

it  and  authority  as  if  it  had  been  the  ver}'  point  of  the  case  before  the 

If  by  the  terms  ipsum  matrimonium,  Lord  Holt  intended  to  lay 

the  position  that  it  was  so  held  by  tlie  common  law  of  the  land,  not- 

^^itbsl Hiding  the  unbounded  respect  which  all  who  have  succeeded  him 

ever  felt  and  still  feel  for  his  learning  and  ability,  wc  cannot  accede  to 

opinion.     If,  however,  the  observation  was  intended  with  reference  to 

he  eiril  law,  or  the  canon  law,  of  Europe,  then  it  is  perfectly  correct ;  and 

sach  was  the  intention  of  Lord  Holt  we  think  abundantly  clear  from 

WigmoTts  case,  which  follows  the  former  in  the  same  page  of  Salkeld,  and    Wigmor^M  cam, 

'Uch  was  decided  three  years  later  than  the  first     In  that  case  the  hus- 

an  Anabaptist,  and  had  a  licence  from  the  bishop  to  marry,  but 

this  woman  according  to  the  forms  of  their  own  religion.     £t  per 

C.  J.,  '  by  the  canon  law  a  contract  per  verba  de  prassenti  is  a 


*  In  Holfs  Reports  the  expression  is  precisely  the  same,  '  by  the  canon 
^^ ;'  and  Lord  Chief  Justice  Holt  is  there  made  further  to  say,  <  In  the 
Kie  of  a  dissenter  married  to  a  woman  by  a  minister  of  the  congregation 
^k  was  not  in   orders,    it  is  said  that  this   marriage  was  not  a  nullity 

f  I)  M  St.  Tr.  1327.  (3)  6  Mod.  155,     Holt,  457. 

(J)  *J  Sttlk.  437. 
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because  by  tbe  law  of  nature  the  contract  is  biodiog 
though  the  positive;  law  of  man  ordains  that  narriag^fl  sliftU  1 
priestj  that  law  only  makes  this  marriage  irregular,  and  oot  ex 
but  marriages  ought  to  be  solemnised  according  to  the  rites  of  tko 
of  England  to  entitle  the  privileges  attending  legal  marragc,  ai 
thirds/  &c*  It  cannot  be  supposed  that  Lord  Holt  would  limit  tiMr 
atlon  to  the  canon  law,  as  undoubtedly  he  did  in  JVi^mare's  ceu^  j 
been  maiDtainable  in  the  larger  and  unqualified  extent  8ti]>po9ed 
been  !>tated  by  him  in  the  ease  of  Jesson  v«  CoUinB  ;  and  If  Umi  latli 
ment  agrees  with  all  the  authorities,  and  the  former  is  not,  as  we  Q 
supported  by  or  consistent  with  them,  we  are  bound  to  infer,  etti 
there  is  some  error  in  the  reporter,  or  that  he  really  meant  thoj 
to  be  limited  to  its  more  restrained  sense. 

"  My  lords,  this  dictum  of  Lord  Chief  Justice  Holt  t»of  the  \ 
ance  because  it  appears  to  have  been  the  origin  of  all  tlie^ 
opinions  expressed  by  different  judges  to  the  same  eficd- 
William  Scott  lays  it  down  as  the  law  recognised  by  the  temf 
this  kiiigdomi  he  cites  this  dictum  of  Lord  Chief  Justice  Holt« 
serves  (as  he  is  justified  in  doing  by  the  report  in  6  Mt>dem)  ^ 
by  the  whole  bench.  When  Gibbs,  Chief  Justice,  makes  the  \ 
tion,  he  expressly  relies  on  the  authority  of  Sir  WilliaEii  ScotL  (I) 
Lord  Kenyon  makes  a  similar  observation,  probably  on  the  same  mi 
observe  how  carefully  he  guards  himself.  *  1  think/  he  »aj%  •  t&IN| 
not  speak  meaning  to  be  bounds  that  even  an  agreement  betwem  iJm 
per  verba  de  prsesenti  is  ipsum  matrimonium/  (2)  Wben  Lonl 
Bmmp'  borough  lays  down  tiie  same  doctrine  in  Rejc  v.  Bramptom  {Iwki 
^iiukabUanti  qf^  (^3^^  |je  js  giving  judgment  in  a  ca*e  of  a  uiarriage  per  vefte  lie  p 
celebrated  by  a  priest  (though  whether  Roman  Catholic  or  PMmI 
says,  does  not  appear)  ;  and  when  he  refers  to  the  authority  of  1M| 
Justice,  it  is  clear  he  considered  Lord  Ilolt  to  have  beeai  ^caUi 
marriage  through  the  intervention  of  a  priest  It  is*  therefore^  oCfaij 
importance  to  estimate  justly  the  weight  of  Lord  Holt'ft  otMeraeliii 
contrasted  with  the  large  field  of  authorities  which  ha£  been  o|Kai^ 
which  authorities  I  have  been  longer  occupied,  becau^  the  quei^OB it 
we  are  called  to  answer  depends  upon  the  common  law  of  Eogtaodt  if 
the  ecclesiastical  law  forms  a  part, 

'*  It  will  be  improper,  however,  to  close  the  discuasioo  of  ihia 
case  without  adverting  to   an  argument  urged  at  your  lordiJiipf^ 
which  some  reliance  appears  to  have  been  placed,  namelj«  iKettila^ 
marriages  of  Quakers  (all  doubt  as  to  which  marriages  is  oowselMrt 
the  statute  passed  in  1835),  and  of  Jews, 

^'  The  argument  in  substance  was  thi^^  that,  as  the  peraooe 
opinions  of  those  respective  persuasions  celebrated  their  man 
to  their  own  peculiar  rites,  which  necessarily  excluded  li»e  inl 
person  in  holy  orders,  according  to  the  sense  which  those  wonli  wtt 
to  convey^  and  as  their  marriages  have  been  held  legal  wttJi  le^Ml  {% 


low  set  ai  n 

oapi^ 
intenvHI 


(1)  Lauitmr  v.   Teetdah^  8  Taunt.  B32, 

(2)  Mtrd  V.  Ptutatr  and  oihgr§^   Pcske"^ 
N.  i\  3UJ. 
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argued)  to  all  the  consequences  attending  marriage,  such  a«  legitimacy,    Conteact  or 
administratioDy  and  other  civil  rights,  so  the  validity  of  such  marriages  can 


only  be  grounded  upon  the  assumption  that  a  contract  of  marriage  per   ^P*"'**"'  °^ 
▼eriM  de  prsssenti  did  by  law  constitute  the  marriage  itself.  j^^  ^.  f^im, 

^  Since  the  passing  of  the  Marriage  Act  it  has  generally  been  supposed  and  Jieg,  ▼. 
tbat  the  exception  contained  therein  as  to  the  marriages  of  Quakers  and    ^ 
Jews  amounted  to  a  tacit  acknowledgment  by  the  legislature  that  a  marriage 
aotemniBed   with  the  religious   ceremonies   which  they  were  respectively 
known  to  adopt  ought  to  be  considered  sufficient ;  but  before  the  passing  of 
tkat  act,  when  the  question  was  left  perfectly  open,  we  find  no  case  in  which 
it  baa  been  held  that  a  marriage  between  Quakers  was  a  legal  marriage  on 
IIm  ground  that  it  was  a  marriage  by  a  contract  per  verba  de  prsesenti ;  but, 
on  the  contrary,  the  inference  is  strong,  that  they  w^re  never  considered 
kgaL     The  legislature  in  the  stat  6  &  7  Gul.  3.  c  6.  s.  63.  enacts,  that  all 
Qoakers  and  Jews,  and  any  other  persons  who  should  colmbit  and  live 
together  as  man  and  wife,  should  pay  the  duty  thereby  imposed  on  mar- 
fiages,  and  that  upon  every  pretended  marriage  made  by  them  they  should 
giTe  five  days'  notice ;  with  an  express  provision  in  the  64th  section  that 
aoChing  in  the  act  contained  should  be  construed  <  to  make  good  or  efiec- 
taal  in  law  any  such  marriage  or  pretended  marriage,  but  that  they  should 
be  of  the  same  force  and  virtue,  and  no  other,  as  if  the  act  had  not  been 
■Mde.'     And  the  case  before  Lord  Hale,  to  which  so  much  weight  was 
attributed,  as  conveying  his  opinion  that  the  marriage  was  good,  appears 
r  to  show  his  opinion  to  have  been  the  reverse.     He  declared  '  that 
I  was  not  willing,  on  his  own  opinion,  to  make  their  children  bastards,  and 
directions  to  the  juny  to  find  it  special ; '  a  declaration  which  plainly 
Satiiiiates  that  the  inclination  of  his  own  mind  was  that  the  marriage  was- 
Ot  good.     We  cannot,  therefore,   think   that   the  case  of  the   Quakers, 
aaltbough  certainly  one  which  it  is  difficult  altogether  to  dispose  of,  amounts 
tto  such  a  difficulty  as  to  induce  us  to  alter  the  opinion  founded  on  the 
^astbority  of  the  decided  caMes. 

**  And  as  to  the  case  of  the  Jews,  it  is  well  known  that  in  early  times  they 
1  in  a  very  peculiar  and  excepted  condition.  For  many  centuries  they 
I  treated,  not  as  natural-born  subjects  but  as  foreigners,  and  scarcely 
V^aeognised  as  participating  in  the  civil  rights  of  other  subjects  of  the 
rn.  The  ceremony  of  marriage  by  their  own  peculiar  forms  might 
fore  be  regarded  as  constituting  a  legal  marriage,  without  affording  any 
ent  as  to  the  nature  of  a  contract  of  marriage  per  verba  de  prsesenti 
een  other  subjects.  But  even  in  the  case  of  a  Jewish  marriage  it  was 
I  than  a  mere  contract ;  it  was  a  religious  ceremony  of  marriage ;  and 

of  Lindo  v.  Belimrio  is  so  far  from  being  an  authority,  that  a  mere  Lindo  ▼. 
;  was  a  good  marriage,  that  the  marriage  was  held  void  precisely   '^«'»*»^« 
t  part  of  the  religious  ceremony  held  necessary  by  the  Jewish  law 
\  found  to  have  been  omitted. 

^  I  i^roceed  now  to  refer  to  certain  statutes  passed  by  the  legislature  at 

Dt  times,  from  various  enactments  and  expressions  in  which  statutes 

» inference  appears  to  follow,  that  a  mere  contract  per  verba  de  praraenti 

ttU  not  at  those  several  times  have  been  generally  held  to  constitute  com- 

i  marriage, 
^be  Stat  32  Hen.  8.  c.  3S.  for  marriages  to  stand  notwithstanding  pre-  Stat.ssHaD.8. 
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contracts,  in  it?  preamble  gives  no  support  to  the  doclrmt  i 
of  EnglaDil  the  contract  per  verba  de  prsesenii  was  aa  actual  i 
recites  the  mischief,  that  after  divers  marriages  h&v^  been 
consummated,  aod  fruit  of  children,  *  nevertheless  by  an  ttojv 
bishop  of  Rome,  which  h  that  upon  pretence  of  a  former 
and  not  consummate,  the  same  were  divorced  and  sefMraie/ 
proceeds  to  enact,  tha*:  every  marriage,  being  contracted  i 
face  of  the  church,  and  consummated,  or  with  fruit  of 
deemed  lawful,  good,  and   indissoluble,  notwithstandtiig  SBjr 
not  consummate  which  either  party  shall  have  before  iiMide. 

*« The  Stat.  2&S  Edw. 6.  c  ^S,  enactii,  that,  as  eonoenting  pr 
*  the  former  statute  should  be  repealed,  and  be  reduced  to  tlie 
order  of  the  king*s  eccV^i^iastical  laws  of  this  realm*  (ao  ej({iraM 
slight  importance,  when  considered  with  reference  to  the  force 
kingdom  of  the  general  canon  law  of  Europe,)  '  which  before  I 
the  said  statute  were  used  in  this  realm,  so  that,  when  mnj  catMi 
of  marriage  is  pretended  to  have  been  made,  it  shall  be  lawful  i 
ecclesiastical  judge  of  that  place  to  hear  and  examine  the  said  i 
(having  the  said  contract  sufficiently  and  lawfully  proved  belbr»  I 
give  sentence  for  matrimony,  commanding  solemnisation,  coliibitrti 
The  lai^guage  of  the  legislature  in  this  act  does  surely  impll'  a  > 
and  acknowledged  distinction  between  contract  and  matriiuODj.  To  i 
next,  to  the  statute  passed  relating  to  the  marriages  of  priests*  I 
8.  c*  H,  punishes  with  death  any  priest  who  shall  camalljr  keep  4 
woman  '  to  whom  he  is  or  shall  be  married,  or  with  whom  be 
tracted  matrimony,*  thus  assuming  the  contract  to  be  one  thing,  i 
matrimony  to  be  another,  although  visiting  both  offieoeet  tritJi  tW  < 
measure  of  punishment. 

**  The  Stat,  12  Car.  2.  c.  53,  entitled  *  An  Act  for  contniiati«i«f  i 
riages,'  enacts,  *  that  all  marriages  had  and  solejuni;^  aftrr  a 
before  any  justice  of  the  peace  shall  be  adjudged  and  taken  U»  ht  df  i 
same  and  of  no  other  force  and  effect  as  if  such  marriage  bad  htm  I 
and  solemnised  according  to  the  rites  and  ceremonies  eslablitMtri 
in  the  church  or  kingdom  of  England.'     It  is  true  thai  act  ii  ^ 
be  passed  *  for  the  preventing  and  avoiding  all  doubts  aad  qufvlioM  < 
ing  the  same  ;*  but  as  the  act  or  ordinance  referred  to  oontaiacdif 
contract  per  verba  de  prajsenti  of  the  most  accurate  and  { 
and  before  witnesses,   it  affords  ground  to  infer  that  a  cootnd^f* 
nature  had  not,  in  the  general  opinion,  the  force  of  an  aetuil  i 
and  observe  how  very  strong  the  inference  is  from  the  proviiA,  *li 
on  the  point  of  bastardy  or  lawfulness  of  marriage^  deficoiiiaf^ 
marriages,  should  be  tried  by  a  juiy/     Why  not  let  them  i<>'**^^'| 
siastical  Court  as  before,  if  by  the  law  of  that  court  the  ooolivt  P^^^^I 
de  pnesenti  was  held  an  actual  marriage  without  any  religia«»  «^^J 

**  The  Stat.  7  &  8  Gul.  3.  c.  35.  passed  to  enforce  tiic  ham  «Wi^ 
marriages  without  licence  or  banns,  had  for  its  object  the  levfiif*^^ 
by  the  stamps  imposed  by  a  former  act  upon  licences  of  BWflii^ 
this  purpose  it  lays  a  penalty  of  10/,,  by  the  ^th  section  *  oa  f^ny^ 
married  without  licence  or  publication  of  banns  as  aforesaid;*  titf*  * 
reference  to  the  preceding  clause,   *  married  by  any  parwa,  ti*^  *^ 
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cr  Otber  minister  as  their  substitute.*  If  tlio  legislature  had  thought  a 
<90Otrftct  per  verba  de  prsesenti  before  any  person  not  being  in  holy  orders 
was  a  valid  marriage,  it  surely  would  not  have  left  the  remedy  so  defective, 
b«t  wnnld  have  enacted  that  every  man  married  without  a  licence  shall  be 
aadc  hable  to  the  penalty* 

•  The  ctat.  10  Anne,  e.  19-  h  an  act  for  raising  money  for  the  use  of  the 
luagdoiti ;  and  in  b.  1 76.  provision  is  made  to  prevent  the  great  losa  of 
il«ti#i  on  marriage  licences  which  !ind  been  Kustained  by  the  frequency  of 
ciandeatine  marriages.  The  provision  is,  that  every  pariK)n,  vicar,  or  curate, 
or  other  [>erson  in  holy  orders,  who  shall  after  a  certain  day  marry  any 
pnson  in  any  church  or  cliapeU  or  in  any  other  place  whatsoever,  without 
piMication  of  banns,  or  without  licence  first  had  from  the  proper  ordinary, 
•uch  marriage,  shall  forfeit  100/.  Would  thia  penalty  have  been  limited 
Ibe  caae  of  marriage  by  a  person  in  holy  orders  if  it  had  been  conceived 
the  framers  of  the  act  that  a  contract  per  verba  de  prsescnti  ah^ne, 
ithout  the  aid  of  the  pHe«t,  had  constilutpd  a  complete  marriage  ?  The 
fercnce  arising  from  these  acts  is  not  certainly  so  very  strong,  but  wlial- 
f  inference  can  be  drawn  has  a  tendency  to  support  the  opinion  at  which 
have  arrived. 

The  various  acts  of  Parliament  which  have  been  passed  from  time  to 
and  which  have  been    referred  to  in  the  course  of  the    arguments 
ing  penalties  on  the  solemnisation  of  marriages  by  Roman  Catholic 
lests  in  Ireland  between  Protestants,  or  between  a  Protestant  and  a  Roman 
Iholtc,  and  nullifying  such  marriages,  are  founded  in  good  sense,  and 
h  a  view  to  attain  a  definite  object,  upon  the  supposition  thai  the  preR^nce 
priest  is  necessary  to  make  the  marriage  good,  and  upon  that  suppo- 
>n  only;  but  they  are  a  mere  dead  letter,  if  the  contmct  per  verba  de 
nti  without  the  priej>t  makes  the  marriage.     And   if  this  is  no  proof, 
^rhaps  it  is  not,  that  such  was  necessarily  the  law,  it  is  at  least  a  proof 
it  was  the  prevailing  general  opinion,  both  amongst  the  people  and  the 
i^etnment,  that  by  law  the  presence  of  the  priest  was  e^ential  to  the 
Contract. 

*•  But  upon  referring,  in  the  last  place,  to  the  stat,  26  Geo.  2,  c,  33.  the 

for  the  better  preventing  clandestine  marriages,  it  will  be  found  the 

ivi^tons  thereof  throw  a  stronger  light  upon   the  subject.     If  a  contract 

verba  de  pra:?fietiii  had  been  considered  by  the  hgislature  as  *  ipsum 

fnonium/  one  would  have  expected  that  all  such  contracts  made  aOer 

act  came  into  force,  if  not  made  illegal,  would  at  least  be  declared  null 

void*     There  could  have  been  no  more  effectual  mode  of  suppressing 

lestine  marriages  ;  but  there  is  no  such  enactment.     The  only  clause 

^fc%t  aiTects  these  contracts  is  the  li5th,  which  enacts  only  *  that  no  suit  or 

S^i^CkCr^iitig  shall  be  had  in  any  ecclesiastical  court  in  order  to  compel  a 

^^l^bration  of  any  marriage  in  facie  ecclesiae,  by  reason  of  any  contract  of 

%trimony  whatsoever,  whether  per  verba  de  pnesenti  or  per  verba    de 

turo,  which  shall  be  entered  into  after  the  25th  March,  1754/     These 

titmct^  per  verba  de  pracsenti  are  still,  therefore»  lawful,  though  they 

410 ot  be  enforced  in  an  ecelestastical  court     If  these  contracts  did  not 

Hbre  and  at  the  time  of  pa^i^ing  the  act  consiitute  a  valid  marriage,  but 

**e  only  the  necessary  means^ — the  basis  for  enforcing  the  solemnisation  — 

if  then  no  injury  in  leaving  them  as  they  were ;  but  if  they  ever  con« 
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stituted  a  valid  marriage  of  themselveis  not  being  made  null  bj  the  act,  so 
do  tbey  still ;  and  then  may  some  great  and  almost  inextricable  difficulties 
occur  from  the  absence  of  such  provision. 

"  Before  the  passing  of  the  act,  and  indeed  innce,  put  the  case  that  A. 
made  a  contract  of  marriage  per  verba  de  praesenti  with  B^  and  then,  io 
the  lifetime  of  B.,  marries  C.  in  facie  ecclesise,  and  that  he  has  childrpDat 
the  same  time  both  by  C.  and  B.;  B.  dies ;  are  the  issues  of  both  legitimile? 
It  is  clear  from  the  decisions,  that  the  issue  of  A.  and  C.  are  legitimtte; 
and  if  the  argument  on  the  part  of  the  crown,  that  the  <K>Dtract  with  & 
makes  the  marriage  be  well  founded,  the  issue  of  B.  is  legitimate  aba 
Suppose  two  sons,  born  at  the  same  time,  one  from  each  mother,  a  possible 
event,  which  is  the  eldest  son  and  heir  ?  This  and  many  more  cases  of 
difficult  solution  may  be  put;  if  the  contract  per  verba  de  prsesenti  was  bf 
the  English  law  held  to  be  actual  marriage ;  and  from  these  consideratioM 
arises  the  necessary  inference,  that  it  was  not ;  and  thus  do  arguments  tnm 
the  enactments  of  the  legislature  combine  and  agree  with  the  authority  af 
the  decided  cases,  to  prove  that  such  never  was  the  law  of  England. 

'<  My  lords,  I  proceed,  in  the  lai^t  place,  to  endeavour  to  show  that  tk 
law  by  which  the  spiritual  courts  of  this  kingdom  have  from  the  eariiot 
time  been  governed  and  regulated  is  not  the  general  canon  law  of  Europe 
imported  as  a  body  of  law  into  this  kingdom,  and  governing  those  coot 
proprio  vigore,  but,  instead  thereof,  an  ecclesiastical  law,  of  which  tk 
general  canon  law  is  no  doubt  the  basis,  but  which  has  been  modified  vd 
altered  from  time  to  time  by  the  ecclesiastical  constitutions  of  our  trek- 
bishops  and  bishops,  and  by  the  legislature  of  the  realm,  and  wbick  Im 
been  known  from  early  times  by  the  distinguishing  title  of  the  king's  eoefe- 
siastical  law.     And  if  it  shall  appear,  upon  reference  to  this  law,  that  tbot 
is  no  incontrovertible  authority  to  be  found  therein  that  marriage  wasbekf 
to  be  complete  before  actual  celebration  by  a  priest,  the  absence  of  nek 
direct  authority  in  the  affirmative  is  sufficient  to  justify  us  in  drawing  the 
conclusion  already  formed,  that  the  contract  alone  is  not  by  the  law  ef 
England    the    actual    marriage.      The   result,   however,   of  a  somewbii 
hasty  consideration  of  the  authorities   upon  this  question   (for  tbe  die 
research  into   which   we   were   anxious  to  have  obtained  a  longer  tioe) 
appears  to  us  to  be,  that  no  such  rule  obtained  in  the  spiritual  coorti  ■ 
this  kingdom. 

"  It  would  scarcely  have  been  necessary  to  have  entered  upon  tbis  pat 
of  the  discussion,  had  it  not  been  for  the  observations  made  by  Sir  V^'iOStB 
Scott  in  the  case  of  Dalrymple  v.Dalrymple.  That  very  learned  jad^ 
after  laying  down  in  his  deservedly  celebratcKl  judgment  in  that  ease^^ 
marriage  is  a  contract  of  natural  law  and  of  civil  law  also,  proceeds  to  flb* 
serve,  *  that  when  the  natural  and  civil  contract  was  formed,  the  law  of  tit 
church,  the  canon  law,  considered  it  had  the  full  essence  of  oatriaflif 
without  the  intervention  of  the  priest ; '  which  canon  law  is  then  stated  If 
that  eminent  judge  to  be  '  the  known  basis  of  the  matrimonial  law  m 
Europe.'  The  observation  upon  which  so  much  reliance  has  bceo  pl» 
by  the  counsel  for  the  Crown  then  follows :  *  that  the  same  doctrine  is  ^ 
cognised  by  the  temporal  courts  as  the  existing  rule  of  the  matrimonial  li» 
of  this  country,'  although  certainly  the  observation  is  in  some  d^ree  qsvi' 
fied  by  the  expression,  <  that  the  common  law  had  scruples  in  appljio^  ^ 
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civil  rfghts  oF  dower  and  commimity  of  goods  and  legitimacy  in  the  cases 
of  these  looser  species  of  marriage/ 

**  My  lords,  as  we  have  already  etated  in  the  opinion  we  have  given,  that 
ve  do  not  conceive  it  to  be  part  of  the  law  of  the  temporal  courts  that 
^wfaen  the  natural  and  civil  contract  was  formed  it  had  the  full  csstuice  of 
matrimony  n  ithout  the  intervention  of  the  priest,'  it  is  only  proper  to  state, 
ifi  the  first  place,  that  the  entcrtaiuing,  as  we  do,  a  different  view  of  this 
mbjeet  from  that  eminent  judge,  does  not  in  any  manner  whatever  break  in 
Upon  the  authority  of  the  decision  in  the  caiie  of  Dalri/mple  v,  Dalrymplt\ 
*■  The  doctrine  of  the  temporal  courts  in  England  had  no  bearing  at  all 
opon  A  question  which  was  to  be  decided  solely  by  the  law  of  Scot! an d» 
nrhich  countryt  it  is  well  known,  differs  materially  from  ours  in  many  of  its 
legal  institutions,  and  in  none  more  pointedly  than  thoBe  which  relate  to 
■larriageand  legitimacy.  Again  ;  it  was  no  importance  in  that  case  whether 
ibe  canon  law  of  Europe  was  introduced  into  England  as  part  of  the  law 
^-^f  the  land;  the  only  question  necessary  for  the  decision  of  the  case  then 
H^kfore  the  court  being,  whether  such  canon  law  was  introduced  or  not  into 
^flbe  taw  of  Scotland,  The  opinion,  therefore,  of  that  eminent  person,  so 
fliraa  regards  England,  was  uncalled  for  and  extra-judicial ;  and  upon  that 
ground  the  question  before  us  must  be  considered  as  unfettered  by  the 
weight  of  such  great  autliority,  and  open  to  tlie  iriost  free  discussion, 

•*  But  that  the  canon  law  of  Europe  docs  not,  and  never  did,  as  a  body 
«f  laws,  form  part  of  the  law  of  England,  has  been  long  settled  and 
•itablbhed  law.  Lord  Hale  defines  the  extent  to  which  it  is  limited  very 
ieeuratclj.  '  The  rule/  he  says,  *  by  which  they  proceed  is  the  canon  law, 
but  not  in  its  full  latitude,  and  only  so  far  as  it  stands  uncorrected  either 
ky  contrary  acts  of  parliament,  or  the  common  law  and  custom  of  England, 
Ar  there  are  divers  canons  made  in  ancient  times  and  decretals  of  the  popes 
^h«t  ne%*er  were  admitted  here  in  England/  (1) 

••Indeed  the  authorities  are  so  numeruus,  and  at  the  same  time  so  cx- 

^*fee«,  that  it  is  not  by  the  Roman  canon  law  that  our  judges  in  (he  spiritual 

urts  decide  questions  within  their  jurisdiction,  but  by  the  king's  eccle- 

law,   that  it  is  sufficient  to    refer  to  two  as  un  e.\ample  of  the 

In  Caudrey's  case  (2),  which  is  entitled  '  Of  the  king's  ecclesiastical 

,*  to   reporting  the  third  resolution  of  the  judges,  Lord  Coke  says, 

in  temporal  causes  the  king,  by  the  mouth  of  the  judges  in  his  courts  of 

doth  judge  and  determine  the  same  by  the  temporal  laws  of  Eng- 

in   cases  ecclesiastical  and  spiritual,  as   namely  (amongst  others 

iimrmied)    rights  of    matrimony,  the   same  arc  to  be  detenu ined  and 

^*«*ideii  by  ecclesiastical  judges  according  to  the  king i  ecclesiastical  law  of 

realin  /  and  a  little  further  he  adds,  *  So,  albeit  the  kings  of  England 

fed  their  ecclesiastical  laws  from  others,  yet  so  many  as  were  proved, 

^rpvedt  and  allowed  here,  by  and  with  a  general  consent,  are  aptly  and 

Ittly  called,  ^  the   king's  ecclesiastical   laws  of  England/     In  the  next 

^r.  Sir  John  Davies  in   his   Reports,  page  69.  *■  Le  Case  dc  Commend- 

1^*  shows  how  the  canon  law  was  first  introduced  into  England,  ami  fixes 

time  of  such  introduction  about  the  year  1290,  and  lays  it  down  thus: 
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*  Those  canons  which  vitrei  received,  allowed »  and  used  i&  BaiJhM  iM 
made  by  such  allowance  and  usago  part  of  the  kiQgVei 
England,  whereby  the  interpretation^  dLspensaUon,  or  «xec4itlim  «C  I 
canons  having  become  laws  of  England  belong  solely  to  tlie  king  «C  j 
land    and  his  magistrates  within  his  dominions;*  and  in  fi«^73^1w^ 

*  Yet  all  the  ecclesiastical  laws  of  England  were  not  derived 
from  the  court  of  Rome  ;  for  long  before  the  canon  law 
published  (which  was  after  the  Norman  conquest,  bs  befof«  «lHm)i  il 
ancient  kings  of  England^  viz.  Edgar,  Athebtane,  Alfrt-d*  Ediriii  tfi 
Confe«dor»  and  others,  did,  with  the  advice  of  their  clergy  vitkifi  tW  nrfi 
make  divers  ordinances  for  the  government  of  the  Churcb  of  1 
after  the  conquest  divers  provincial  synods  were  held,  ; 
tions  were  made  in  both  the  kingdoms  of  England  and  IiclftiMit  aDl 
are  part  of  our  ecclesiastical  laws  of  this  day/ 

*'  We,  therefore,  can  see  no  possible  ground  of  objection  to  iJis  m 
whether  before  the  introduction  of  the  canon  law  any  law  ejusted  i^ 
subject  of  marriage  differing  from  that  of  the  canon  law,  and  ool  I 
superseded  thereby ;  and  when  we   find,  in  the  collection  of  \ 
and   institutes  of   England,   published    by  the   Cooimiisiopeti  ef  J 
Records,  amongst  the  laws  of  Edmund,  one  which  directs  tliat  it  l4t  i 
tials  there  shall  be  a  mass   priest  by  law,  who  shall  *  wiUiGwff  1 
bind  the  union  to  alt  posterity/  we  can  see  no  more  ground  to  < 
existence  of  this  law  (w^hich  docs  not  now  make  its  appearance  A 
time,  but  was  published  by  Wilkin  in  the  last  century)  than  \ 
document   of    antiquity    which   has    been    received  a#  gCDuioi 
hesitation. 

•*  The  council  held  at  Winchester  in  the  time  of  Archbifbcp  J 
in  the  year  1076  (1),  contains  a  direct  and  express  authoritr  witlti 
fying  clause^  that  a  niatrlage  without  tlie  benediction   of  thf  pncst  i 
not  be  a  legitimate  marriage,  and  that  other  marriages  sliodd  ht  i 
fornication.     Numerous  councils  follow,  in  which  are  decrees  to  { 
punish  clandestine  marriages,  but  in  no  one  of  which  is  theri!  loj  f 
express  or  implied,  of  the  rule  laid  down  by  the  iin»t,  riz.  that  t^| 
of  the  priest  is  necessary  to  constitute  a  legitimate  marriage;  iMt^ 
of  the  marriage  by  the  priest,  the  place  where  it  is  to  be 
other  regulations,  are  prescribed,  in  order  to  meet  the  evil  mUifk^ 
existing.     That  the  marriage,  though  called  clandestine^  was  ilill  a  I 
celebnited  by  a  priej^t,  and  so  assumed  to  be^  is  placed  tieyomlafl^ 
the  11th  Constitution  of  Arcfibtshop  Stratford,  e^tablish^  by  tit! 
London  (2) :    *■  De  cetebranttbus   matrimonia  clandestina  in 
toriis  vel  capellis.'     Tlrat  constitution  recites  in  effect,  thai  p«( 
own  places  of   residence,  where  the    tmpedimenU  to  tbdr 
notorious,  and  their  parish  priests  not  disposed  to  j 
and  betook  tliemselves  to  populous  places  where  tlity 
order  that  *  nliquoties   in  ecclesiis  aliquando  in  capellia  i 
monia  inter  ipsos  de  facto  solemnizari  procurent,'     What  b  iJttii 
assumption,  that  the  marriage  so  celebrated  was  celebratrd  by  a| 
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none  others  but  persons  in  holy  orders  could  celebrate  them  in   Conteaci  of 
liest  chapels,  or  oratories  ? 


'he  authority  of  John  de  Bargo,  a  dignitary  of  the  Church  of  England,  Opinions  of 
luch  relied  on,  as  a  direct  proof  that  a  contract  per  verba  de  praesenti  ^^f  "f*£J^ 
nfficient  to  constitute  complete  matrimony,  without  the  presence  or  and  lUg,  ▼. 
eDtion  of  a  priest.  The  materials  of  his  work,  bearing  the  quaint  title  Oar^^ 
pUU  oculi,  were  compiled  in  1385,  and  the  work  itself  printed  at  Paris ; 
lerwards,  in  the  year  1400,  an  edition  was  printed  in  London,  *  Om- 
presbyteris  precipue  Anglicanis  sumnie  necessaria.'  The  work  con- 
amongst  other  things,  a  treatise  on  the  administration  of  the  seven 
aents ;  and  under  the  head  '  De  sacramento  matrimoniali'  occurs  the 
;e  relied  on  by  the  Crown.  The  author  lays  it  down^  '  of  the  minister  FupilU  oculi. 
I  sacrament  it  is  to  be  observed,  that  no  other  minister  is  to  be  required 
Bt  from  the  parties  contracting,  for  they  themselves  for  the  most  part 
Der  this  sacrament  to  themselves,  either  the  one  to  the  other,  or  each 
naelves.'  And  a  little  further  he  adds,  <  Scotus  says,  that  to  the 
rriog  of  this  sacrament  there  is  not  required  the  ministry  of  a  priest, 
liat  the  sacerdotal  benediction  which  the  priest  is  wont  to  make  or 
upoD  married  people,  or  other  prayers  uttered  by  him,  are  not  the 
of  the  sacrament  nor  of  its  essence,  but  something  sacramental  per- 
g  to  the  adorning  of  the  sacrament.'  From  this  passage  it  b  clear, 
irhether  absolutely  necessary  or  not,  it  was  at  least  usual  and  custom- 
that  time  to  make  the  contract  before  the  priest  It  appears  further, 
the  first  words  of  the  following  chapter,  *  De  matrimonio  clandestine,' 
«ch  course  was  ordered  by  the  church:— <  Inhibitum  est  contrahere 
IS  occulte  sed  publico  coram  sacerdote  sunt  nuptiae  in  Domino  con- 
id«.'  If  therefore,  in  the  passage  above  cited,  the  author  intends  to 
m  thus  much  only,  and  no  more,  viz.  that  by  the  contract  per  verba 
Bienti,  made  privately  between  themselves,  that  mysterious  sacrament 
ich  he  is  speaking  has  been  taken  by  them,  which  makes  the  contract 
>luble,  and  capable  of  being  enforced  by  either  against  the  other  in 
iedetise,  such  doctrine  is  admitted  to  be  consistent  with  the  ecclesias- 
aw  received  in  England ;  but  if  it  is  supposed  to  mean  more — if  it  is 
p  as  an  authority  that  the  marriage  is  complete  for  all  civil  purposes 
kimacy,  dower,  and  other  civil  rights, — then,  before  we  accede  to  the 
dttOD,  it  is  the  safer  course  to  discover,  if  possible,  whether  the  doc- 
i€  the  text  writer  is  or  is  not  consistent  with  the  recognised  laws  and 
tations  of  the  Church  of  England  then  in  force,  and  with  the  course 
"mctice  of  the  ecclesiastical  courts  of  England  at  that  time ;  and  in 
rf  a  discrepancy  between  them,  to  reject  the  authority  of  the  text 
and  to  adhere  to  that  of  the  recognised  law  and  the  practice  of  the 
»  for  there  b  no  surer  evidence  of  the  law  in  any  particular  case  than 
dne  and  practice  of  the  courts  in  which  such  law  is  adminbtered. 
ftoold  treat  the  best  of  our  text  writers.  Sir  William  Blackstone  for 
fey  precisely  in  the  same  way. 

f>w»  at  the  time  of  the  publication  of  John  de  Burgo,  and  of  the 
work  entitled  *  Manipulus  Curatorum,'  cited  for  the  same  purpose,   Minipului  Cu- 
4ood,  unrepealed  by  any  subsequent  constitution  of  the  church,  both  ratonim. 
Qstitution  of  Lan franc  before  stated  and  the  subsequent  constitutions 
church  against  clandestine  marriagesy  the  former  directly  declaring 
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fendant  may  be  compelied  to  solemnise  the  said  marriage  i| 
churcir  (1);  just  as  in  Brntihiffs  case  before  cited,  the| 
tltat  Agnes  was  married,  but  that  Agnes  *  matrimonium  &11I 

"  And  when  reference  is  made  to  Oughton  (2),  tbe  f^airi 
distinctly  to  be  the  fomi  of  proceedings ;  and  it  would  be  j 
the  contract  per  verba  de  praescnti  was  considered  by  ^ 
actual  complete  marnage,  that  a  provision  should  be  made  { 
inhibit  the  party,  *  pendente  lite,  from  contracting  matrimd 
matrimony  to  be  solemnised/  If  the  Court  held  ibe  fini 
entirely  complete,  surely  the  statute  of  James,  which  had  d 
more  than  a  century,  and  which  made  the  second  solemiu^ 
would  have  been  a  surer  protection  than  the  inhibitian  of  i 
the  necessary  inference  is,  that  the  Court  could  not  hai^e  ti 
of  the  contract;  and  it  follows,  therefore,  that  the  authoritjj 
above  cited  cannot  be  safely  relied  on  against  tlie  ooofl 
church  and  the  practice  of  the  Spiritual  Court,  | 

"  We  now  pas  A  to  the  consideration  of  the  particular  di 
vohed  in  the  first  question  proposed  by  your  lord«ibips^  wltlfl 
marriage  to  have  taken  place  in  tlie  house  and  in  the  pi'CM 
and  regular  minister  of  the  congregation  of  Protestant  II 
Presbyterians-  | 

"  As  we  have  already  stated  our  opinion,  that  to  makt  i 
complete  marriage  it  must  be  solemnised  in  the  presence  m 
holy  orders,  it  is  only  necessary  to  look  back  to  the  tim^ 
first  obtained  in  England  to  enable  ua  to  answer  that  qi 
difficulty. 

"At  tlie  early  period  when  such  law  arose,  and  down  to  I 
recent  period,  the  expression  priest,  curate,  minister,  ckM 
in  holy  orders,  which  are  the  words  met  with  in  the  difliSi 
and  coimcils  and  authonties  bearing  on  the  point,  could  pal 
sons  only  who  had  received  episcopal  ordination  ;   tbers  \ 
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ii  to  the  presence  of  a  person  *  in  holy  orders/     Now  no  statute  has  been 
brought  forward,  exci?pt  the  21  &  22  Geo,  3.  c.  25,  (Irish);  but  the  opera- 
iioii  of  ttml  statute  i^  Umited  to  niatriuioiiial  cutitracis  or  marriages  between 
estant  dissenters,  and  snkmriised  by  Prote^tunt  dissenting  ministers  or 
icbers ;  and  as  your  lordiships*  question  goes  on  to  state,  that  one  of  the 
ittfucting  parties  In  this  case  is  not  a  Protestant  dissenter  but  a  member 
•  Establiished  Chtirch  of  Enghind  and  IreJaiirlj  it  follows  that  the  ca^e 
not  fall  within  that  statute,  and  that  it  must  be  decided  as  if  that 
iste  bad  never  been  passed. 
My  lord&»  the  two  subsequent  conditions  or  circumstances  contained  in 
,r  loitbhips'  ijuestion  can  obviously  make  no  difference.     The  form  of 
religious  ceremony  cannot,  upou  any  principle  or  upon  any  authority, 
pen«ate  for  the  want  of  the  presence  of  the  proper  minister,  assuming 
presence  to  be  necessary ;   nor  can  tlie  circumstance  of  subsequent 
litation  carry  the  validity  of  the  marriage  higher  than  the  original 
*e  of  its  obligation, 
"  The  main  and  principal  j Joint*  however,  of  your  lortlships'  first  quea- 
•till  remains  to  be  answered,  viz,  whether,  after  such  a  contract  enti^red 
between  A,  and  B.,  whether  A<  by  marrying  C  in  England  wliil:*t  B. 
itill  liviog,  commits  tlje  crime  of  bigamy  ? 
And  after  the  full  discussion  of  the  general  question,  and  our  opinion 
idy  declared,  that  tlie  first  contract  docs  not  amount  to  a  marriage  by 
comraon  law,  it  is  hardly  necessary  to  say,  that  we  hold  the  offence  of 
^^Vf^ainj  has  not  been  conmiitted.     Indeed,  independently  altogether  of  the 
er  He  have  given  to  that  abstract  question,  and  admitting,  for  the  sake 
argument,  that  the  law  had  held  a  contract  per  verba  de  prteseoti  to  be  a 
;c  yet,  looking  to  the  statute  upon  which  this  indictment  is  framed, 
should  have  thought,  upon  the  ju.-^t  interpretation  of  the  words  of  that 
ute,  the  offence  of  bigamy  could  not  be  made  out  by  evidence  of  such 
nmrriage  as  thif.     The  words  are,  *  If  any  person,  being  married,  shall 
any  other  person  during  the  life  of  the  iirst  husband  or  wife;*  words 
ich  are  almost  the  very  same  as  those  in  the  original  statute  of  James 
First*     Now  the  words  '  being  married'   in  the  first  clause,  and  the 
'marrying  any  other  person'  in  the  second,  must  of  necessity  point 
denote  marriage  of  the  same  kind  and  obligation.     If,  therefore,  a 
c  per  verba  de  pr«e3enli>  without  any  ceremony,  is  good  for  the  first 
e,  it  is  good  also  for  tlie  second ;    but  it  never  could  be  supposed 
ft  the  legislature  intended  to  visit  with  capital  punishment  (for  the  offence 
inM  be  capital  if  the  plea  of  clergy  could  be  counter-pleaded)  the  man 
•**^  had  in  each  instance  entered  into  a  contract  per  verba  de  present*, 
nothing  more.     Waiving,  however,  that  consideration,  it  is  enough  to 
to  your  lordships,  as  the  answer  to  the  first  question,  that  in  our 
in  A-  did  not,  under  the  circumstances  therein  stated,  commit  the 
le  of  bigamy. 

My  lords,  we  have  io  fully  and  pointedly  answered  the  second  question 

^'(losed  by  your  lordships,  in  stating  the  grounds  of  our  first  answer,  that 

unnecessary  to  trouble  you   with  any  further  observation  thereon, 

t  that  as  the  statute  of  58  Geo.  3»  c.  8L  has  enacted  that  no  suit 

be  bad  to  compel  the  celebration  of  such  a  contract  in  any  eccle- 
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MiddUton  Y. 


filostical  court  In  Ireland,  we  think  this  question  also  should  be 
the  negative. 

**  In  conclui^ioHi  I  would  only  observe,  that  allbougb  I  am  aul 
state  our  opinion  on  the  questions  proposed  to  us  b  uiuuii 
my  learned  brethren  iire  not  to  be  held  responsible  for  the 
which  I  have  endeavoured  to  establish  the  validity  of  thai  optoit 

As  previously  stated,  before  stat,  26  Geo.  2»  c  53*,  **a 
marriage  per  verba  de  prsesenti  would  have  bound  the  partiei  j* 
by  tital.  4-  Geo.  4.  c.  76.  s.  27.  "  in  no  case  whatsoever  shall  H 
proceedings  be  had  in  any  ecclesiastical  court,  iu  order  to  oomi 
bration  of  any  ii^arnage  in  facie  ecclesiae,  by  reason  of  any  li 
matrimony  whatsoever*  whether  per  verba  de  present!,  or  pef^ 
futuro,  any  law  or  usage  to  the  contrary  notwithstanding.*'  1 

And  by  stat.  6  &  7  GuL  4.  c  SS.  s,  4-3.,  if  any  valid  mm 
under  that  act  by  any  wilfully  false  notice,  certificate,  or  d 
by  either  party  to  such  marriage  as  to  any  matter  to  which 
certificate,  or  declaration  is  therein  required,  the  attorney  or' 
general  c^n  tjue  for  a  forfeiture  of  all  et»tate  and  interest  in  AOf 
accruing  to  the  oifending  party  by  such  marriage,  and  the  p4 
thereupon  and  consequeucej  thereof  will  be  the  same  as  areprovH 
like  case  with  regard  to  marriages  solemnised  by  licence  t>efore  m 
of  that  act,  according  to  the  ritea  of  the  Church  of  England.         | 

By  Stat.  7  &  8  GuL  3.  c  35,  any  man  and  woman  are   liable  ^ 
eeeded  against  in  the  ecclesiajstical  courts,  if  they  marry  without  | 
due  publication  of  banns.     Theca&e  which  principally  iUustntei  ^ 
and  spirit  of  stat,  7  &  8  Gul  3.  c  35.  is  that  of  Middkiom  H  f/*»  v.j 
where  the  plaintitl" declared,  in  prohibition,  that  by  staL  7  &  SGi 
a  penalty  of  10/-  was  inflicted  on  every  man  who  married  withdol 
banns:  notwithstanding  which,  he  and  hii*  wife  had   bt?cn 
spiritual  court  for  being   married  before  eight   in   the   mofiitii 
licence  or  banns,  contrary  to  the  canon,  which  fixes  the  lime  to  III 
eight  and  twelve,  and  requires  a  licence  or  banns;  that  th^y 
Bons,  not  bound  by  the  canon ;  and  therefore  prayed  a  pmhibili 
defendant,  as  to  the  contempt,  pleaded  not  guilty ;  and  for  a 
demurred.     Upon  such  facts,  Lord  llardwieke  delivered  the  Tm 
the  Court  in  the  following  language :  **  In  this  case  three  qaaa 
been  made.     1.  Whether  by  the  canons  of  1603»  lay  penom  Ht 
able  for  a  clandestine   marriage,     2*  If  not ;  whether  by  tbt  «i 
anciently  received,  the  spiritual  court  has  a  jurisdiction  to  ffort 
clandestine  marriage.      And  3.,  supposing  they  have  a  jtifWirfi 
way,  whether   that  jurisdiction  is  taken  awaj  by  the  act  ^  f^ 
which  has  inflicted  the  penalty  of  \0L 

**  As  to  the  first  of  these  two  things  are  considermble:  I- VW 
laity  arc  within  the  words  of  those  canons.  2.  Whether  ihire**' 
authority  to  bind  tlie  laity,  if  the  words  do  extend  to  them. 

**  And  as  to  the  questioDp  '  whether  the  words  take  them  1%* 


(1)   Vide  fMsU  Stat   6  &  7  Vict  c  39. 
Stephens*  EcclesiaL^ti^'al  Statutes,  2212. 


(2)  Ftr   U^  r--^til 

(3)  8  Sir.  loss.    fJkMLm 
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any  way  relate  to  tLis  matter  are  the  62d,  101st,  102d,  103tlt  and  104th, 
eftiions:  in  tlie  four  first  of  which  there  are  no  wordu  tJiat  affVct  the  parties 
eantracting.  Indeed  in  the  10 kh  there  are  word^  relating  to  ihe  married 
persons; ;  but  they  relate  only  to  marriages  under  void  or  irregular  licences, 
which  is  nut  this  ca»e ;  and  therefore,  upon  this  point,  we  are  all  of 
opinion,  that  lay  personal  are  not  within  the  words  of  the  imnons  of  1603* 

•*  The  next  point  its,  whether  the  makers  of  thoae  canons  had  a  power  to 
bind  the  laity.  They  were  made  by  the  bishops  and  clergy  in  convocation 
•isenibled,  by  virtue  of  the  king'a  writ,  and  confirmed  by  his  charter  under 
thm  great  seal* 

"  The  general  opinion  has  been,  that  the^e  having  never  been  received 
Of  confirmed  in  parliament  cainiot  bind  the  lajty.  And  my  brother  Wright 
in  hh  argument  seemed  to  admit  it^  by  putting  the  ca^iie  npon  the  foot  of 
tbe  old  canon  law ;  but  as  the  other  counsel  who  argued  on  that  side,  did 
IM>I  give  it  up,  it  may  be  proper  to  settle  it-  And  we  are  all  of  opinion 
iksiXt projmo  vigore^  the  canons  of  1603  do  not  bind  the  laity:  I  say pro" 
prio  rigore^  because  some  of  them  arc  only  declaratory  of  the  ancient  canon 

^  They  who  look  into  Spelman's  Collection  will  tind  much  matter  in  the 
neient  councib,  that  may  serve  for  illustration  and  ornament;  but  as 
llio«e  were  ofteii  mixed  assemblies,  composed  of  the  nobility,  legantine 
mthority,  and  papal  usurpation,  little  is  to  be  found  as  to  Uie  merits  of  the 
question,  *  whether  the  laity  are  bound  or  not.* 

•*  The  only  proper  way,  therefore,  is  to  consider  this  question  upon  the 
foot  of  the  ancient  constitution.  No  new  law  can  be  introduced  here,  but 
^yp  Uie  work,  and  has  the  consent,  of  the  three  estates  of  the  realm;  and  so 
^^K  li  declared  in  the  Parliament  roll.  (!)  For  they,  representing  the  whole 
^^Blallii*  every  man  Ls  by  representation  a  party*  In  the  making  of  canonS| 
^^^n  royal  a^ent  is  all  the  share  that  the  legislature  has  in  them ;  for  the 
^^Bids  aiui  commons  are  excluded,  and  not  represented.  It  was  said  indeed 
^bjf  Dr.  Andrews,  that  even  in  parliament  there  was  not  an  actual  represen- 
R.tion  of  all  orders  and  degrees  of  men,  there  being  more  subjects  who  do 
vote  in  elections  than  who  do.  But  that  does  not  make  it  cease  to  be 
ivpresentation.  It  was  impossible  that  all  could  join  in  the  election,  and 
refore  our  constitution  has  fixed  it  in  the  more  worthyi  who  have  a  right 
bind  the  re^t.  The  learned  doctor,  indeed,  advanced  a  notion,  *that  the 
n  represents  the  parish  ;*  but  how  can  that  be,  when  we  all  know^  the 
lO  \a  not  elected  by  them  ?  The  writ  is  convocari  facias  toium  cterum; 
the  premonition  is,  that  archdeacons  and  deans  shall  come  in  person, 
the  rest  by  their  representatives.  (*2)  These  show  plainly,  that  the 
only  are  cidled,  and  that  the  proctors  are  chosen  to  represent  the 
i^igy  only*  Hence  arises  the  distinction  between  canons  made  in  ancient 
>iiDcils  confirmed  by  the  empire  after  it  became  Christian  and  those  made 
frre.  The  emperor,  according  to  Justinian  and  the  Digest,  had  a  legis- 
tive  power;  and  when  they  received  his  confirmation,  they  had  their  full 
lority.  But  that  is  not  the  case  here;  the  Crown  has  not  the  full  l^is- 
power,  and  it  is  therefore  rightly  said  in  Salkeid  (3):  *  The  klng^s  con* 
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sent  to  a  caoon  In  re  eeclejsia^tica  makes  it  a  law  to  biod  iKi-  **if  n^ 
tlie  laity ;'  and  no  one  can  say,  that  the  coDsent  of  tlie  people  U  h 
the  royal  confirmation* 

*^  Another  argument  is,  ^tliat  by  our  constitution  taxes  axid  or 
co-extensive/  The  parliament  lay  taxes  on  all  the  people,  but  tl 
never  pretended  to  tax  any  but  tlietuselves.  And  it  seems  very  alii 
when  they  eannot  raise  money  upon  the  laity,  they  fthauld  «ttll  I 
their  power  to  enact  new  Laws^  whereliy  their  bberty  and  propert] 
afierted.  ! 

^'  In  all  the  acts  since  the  Reformation,  for  confinQing  fonum  f 
and  other  ecclesiastical  constitutions,  the  preambles  dbow  tliat  tlie  ( 
convocation  were  only  considered  as  the  propound ers  of  lhem«  Iti 
that  this  did  not  give  being  to  them  as  laws  to  bind  the  laitfj 
only  to  enforce  ilicm  by  the  addition  of  civil  penalties.  Bui  t| 
the  only  reason,  though  it  is  one.  The  true  use  of  the^e  eonfiroi 
parliament  was  the  extension  of  them  over  the  laity,  who  would  i 
not  be  bound*  It  has  been  said,  '  that  at  least  they  ahouM  bind  in  I* 
asiira ;  but  this  proves  a  great  deal  too  much.  There  are  many  tMi 
ecclesiastical  nature,  which  no  canon  can  touch;  as  tbe  ca«e  of  t| 
degrees  of  consanguinity,  and  the  operation  of  administrations;  fli 
argument  would  hold,  they  might  overturn  the  common  law  as  tf>  i 
ship  of  lanibt  and  the  division  of  personal  estates,  which  would  t 
endured.  These  are  matters  that  have  always  been  regulated  by  l| 
lalure;  witness  the  statutes  of  S2  Hen.  8.  c.28*,  21  Hen.  6.  e.S*  il 
23  Car.  2.  c.  10.  If  they  were  thought  to  have  power  in  these  anil 
came  the  bishops^  at  the  time  of  making  the  Statute  of  Merio^ 
apply  for  a  declaration  touching  the  legitimacy  of  childfen  bof 
lawful  marriage? 

"  As  to  the  case  cited  from  1  Rol  Abn  909.  (I.)  5.  thai 
were  by  a  canon  settled  at  5/.  in  K  ing  James  the  First's  time.  In  llie  J 
it  is  a  mistake ;  for  there  were  canons  set  it  at  that,  long  before  e*«i 
who(l),  notwithstanding,  estimates  them  at  40*.  RoUe  hinvdl 
dubiiatnr.  And,  after  all,  what  is  this  more  tbaji  a  ns^ttlatiQfli 
amongst  themselves?  8  Co.  135.  (a)  is  a  report  of  the  saaifi  CM^^ 
says  nothing  of  this.  So  that,  at  most,  it  is  but  a  loose  atfU 
abridgment.**  *i 

"In  the  statute  law  there  is  nothing  express  upon  thi*  poiiit«  k| 
are  strong  implications.  The  25  lien,  8.  c.  19.  empowers  cdnMiHl 
inspect  the  canons,  and  in  Hastalfs  Statutes  there  are  several  wdtMwM 
for  that  purpose.  And  it  is  observablct  that  the  statute  of  2S  Ili4 
gins  with  the  submission  of  the  clergy  in  verbo  saeerdoiU g  ■ 
nothing  is  said  as  to  the  persons  to  be  bound,  yet  it  appcaim 
thought  it  proper  to  take  along  with  them  tbe  consent  of  the  kiCT, 
gate  and  alter  canons ;  and  every  body  must  see,  that  if  this  si 
been  executed,  the  system  would  have  derived  iU  binding  fofOt 
grantors. 

**  I  come  next  to  consider  the  judicial  authorities.    The  If^ 
Prior  o/Lced's  case  (2),  where  it  is  expressly  laid  down,  that  Ik  ^ 


(1)  &  489. 


(2)  20  Hen.  6.  12.  (h%  Bmte  OHbm^ 
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bas  power  to  make  holy-days,  fasting-days,  and  constitutions  provincial,  de  Contract  of 
fyer  U  ekrgy,  mes  nemy  de  Iyer  le  temparaity.  Marriaok. 


^The  next  case  (1),  where  though  there  is  some  difference  in  opinion  Judgment  of 
upon  the  power  of  the  convocation,  yet  as  to  the  point  now  in  question,  it  ^^  ^'*  vlf 
m  agreed  on  both  sides.     In  5  Co.  82  (b),  Cawdrie's  case,  my  Lord  Coke  dfe^,,  y.  Cro/L. 
lays  it  down,  that  by  general  consent  of  the  whole  realm,  canons  may  be 
Blade  or  altered. 

**  In  Mo.  755. ;  Plowd.43. ;  2  Co.  37.;  the  question  proposed  is,  whether 
the  deprivation  of  the  puritan  ministers  was  lawful :  and  the  judges  said  it 
was,  because  the  king  had  delegated  them  full  power,  as  he  might. 

**  That  a  parliamentary  confirmation  is  necessary,  see  Carth.  485. ;  Salk. 
134.  And  I  have  seen  two  manuscript  reports  of  that  case  in  Carthew,  by 
nj  Lord  Raymond  (2)  and  Chief  Justice  Eyre,  both  of  which  agree  with 
the  report. 

**  In  Mod.  Cas.  188.,  in  a  suit  for  not  coming  to  church,  Holt  says,  if  you 
iMlve  a  canon  before  1603,  it  may  bind :  and  in  Davis  s  case  (3),  Chief 
Justice  King  laid  it  down  as  a  prevailing  opinion,  that  the  canons  of  1603 
did  not  bind  the  laity. 

^  Having  thus  considered  the  cases  which  warrant  our  opinion,  let  us 
■ow  take  notice  of  the  three  cases  relied  on  against  it. 

**  The  first  is  in  Mo.  781.,  a  very  extraordinary  case,  and  no  precedent, 
fer  there  both  were  clerks :  and  though  it  is  laid  down  pretty  strongly,  as 
if  a  bbhop  could  bind  his  diocese ;  yet  it  is  not  said,  that  he  could  bind  the 
-laity  therein. 

•  **  The  second  case  is  Vaughan,  327.,  and  what  he  says  there,  is  certainly 
right,  that  a  lawful  canon  is  the  law  of  the  kingdom,  as  well  as  an  act  of 
parliament  But  does  he  define  what  is  a  lawful  canon,  or  that  it  will  bind 
die  laity  without  their  consent  ?  On  the  contrary,  in  the  very  next  para- 
gn^h,  he  speaks  of  a  canon,  as  warranted  by  act  of  parliament. 

**  And  as  the  case  in  2  Ventr.  41.  where  Vaughan  says,  though  no  canons 
ve  confirmed  by  parliament,  yet  they  arc  the  laws  which  govern  in  eccle- 
MaatirTil  affairs :  I  observe  that  was  only  a  dictum  upon  a  motion^  and  was 
.  ai  the  time  expressly  contradicted  by  Mr.  Justice  Tyrrell,  who  holds  that 
tiba  king  and  convocation  without  the  parliament,  cannot  make  any  canons, 
-Vhich  shall  bind  the  laity. 

^  Upon  this  state,  therefore,  of  the  authorities  on  each  side  of  the  ques- 

..^loOy  it  is  easy  to  see  which  preponderate ;  the  three  last  resolve  all  into  the 

f^^^iagle  opinion  of  Chief  Justice  Vaughan,  to  which  I  oppose  all  the  rest,  and 

^9^  it  down  as  our  considerate  opinion,  that  the  canons  of  1603  do  not, 

!  ^niprio  vigore,  bind  the  laity. 

^  The  second  point  I  proposed  to  consider  was,  whether  laying  aside  the 
of  1603,  the  Spiritual  Court  has  any  jurisdiction  under  the  former 
on  law  received  and  allowed,  to  proceed  against  the  plaintiffs  for  a  clan- 
ine  marriage.     And  we  are  all  of  opinion,  that  in  this  respect  their 

liction  is  well  founded. 
'  It  has  been  already  proved,  that  the  received  canons  bind  the  laity ;  The  icceiTed 
this  appears  by  our  statute  law,  25  Hen.  8.  c.  21.  in  the  preamble,  and  "«»oo»  bind  tl» 

Cl)  Mich.  S4  £<Iw.  4.  44  (b).  (3)  Mich.  5  Geo.  1.  in  C.  B. 

<9)  1  Kaym.  447. 
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l<ord  Hard- 
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SUt.  7  &  8  Gul 
3.  c  &5.  did 
not  ftbrogmte 
the  ancient 

Ecclesiastical 
JurLsdicticm  in 
the  case  of  a 
clamde^tme 
inamBge. 


35  Heo.  8,  c.  16.  which  continues  the  force  of  canons 

and  here  rests  the  ecclesiastical  power.     My  Lord  Hale*  in  a 

have  seen  of  hi9«  says  it  wa:^  first  introduced  by  external  ponrer  aad 

cipline  allowed  or  tacitly  submitted  to,  which  introdueed  it  at  a 
it  therefore  only  remains  to  inquire,  whether  the  canons  agaiiiftt 
marriages  have  been  received  or  not.     In  the  Decretal  (I)  b 
wa»  ad^ipted  here,  as  appears  by  Lyndwood,  and  it  runa  *  quod 
conlrahente*  exconrrauineentur.* 

'<  It  wiis  said,  that  in  the  books  at  Lambeth,  there  are  timi 
stances  of  such   proceedings ;  and  I  believe  there  are :  but  a«  ib^ 
-ptasBfi  $ub  tilentia^  let  us  rather  look  out  for  a  judicial  deetMoUp  and  I 
one;  it  is  in  Sir  William  Jones,  257.,  where  it  us  held,  that  if  any 
banns  or  lici^nce^  they  are  citable  for  it  into  the  Ecclesiastical  Court,  wai 
prohibition  shall  go. 

**  This  case,  therefore,  is  in  point,  and  uncontradieted*  And*  inik«4  i 
is  not  to  be  imagined,  that  so  great  an  evil  as  clandestine 
unpunishable  in  the  parties,  till  the  statute  of  GuL  5.  inflicted  a  peod^tf 
10/.  upon  the  husband. 

'^  And  this  brings  me  to  the  third  and  last  point  I  proposed  to 
which  is,  whether  the  statute  of  7  &  8  GuL  3,  ('i)  ha»^  by 
penalty,  taken  away  the  jurisdiction  of  the  Spiritual  Court* 

**  Before  I  consider  thia»  1  would  make  two  observations  :  L 
this  was  but  for  a  short  time  at  first,  yet  it  is  continued  by 
laws  (S)  for  ninety-six  years,      2.  That  the  penalty  is  only  upcin  die 
so  that  as  to  the  woman,  she  indisputably  remains  subject  to  llie 
tical  jurisdiction. 

**  But  we  are  all  of  opinion^  that  as  to  the  man,  toOy  the  jurisdieliotiM 
not  taken  away*  In  2  Ventr.  4rL,  it  is  held,  that  their  juri^etioomirt 
taken  away  by  the  Conventicle  AcL  So  in  2  Lev.  222.,  Sir  T.  Jons,  lit 
as  to  teaching  school.  Indeed,  in  Garth*  464.,  there  was  a  proliibili*^ ifB 
the  ma3iim«  '  quod  nemo  bis  puniri  debet  pro  uno  et  eodem  ddidft*^  iii 
that  to  be  sure  is  a  strong  objectioni  if  the  penalty,  and  the  sais  ii  ikr 
Spiritual  C^ourt,  were  eo  nomine,  and  the  intent  the  same. 

"  But  this  is  a  sort  of  middle  case,  where  the  penalty^  is  not  gitia  »t^ 
punishment  for  the  offence,  but  only  to  secure  the  payment  4>f  the  rtfff 
duty.  For  it  is  introdueed  by  the  words,  *  and  for  the  better  col&etiaa§!  fn^ 
It  is,  therefore,  a  proceeding  dtverso  inhiitu,  as  upon  the  Statute  of  Aitei 
Cleri. 

^'  This  is  stronger  than  the  cases  of  fathers  and  molberi  oC  Iwlviib^ 
18  Elix*  c.  3.»  where  there  is  a  punishment  for  the  act  of  hmdmam'^f^ 
the  Spiritual  Court  proceeds  hand  in  hand  for  incontinenoe. 

^*  Here  one  jurisdiction  punishes  for  the  criminal  act  itaeUt  aadlhf  ate 
for  an  intended  fraud  upon  the  revenue- 

"  The  rubric  ordains  the  publication  of  banns,  and  that  is  tuMir—rfl? 
1  Eliz.  C.2.  s.  16.  and  the  Act  of  Uniformity,  13  &  UCac^S»e>;<^ 
consefjucnce  of  which  is,  that  the  rubric  binds  the  laitj. 

**  And  upon  this  a  new  point  may  arise,  whether,  auppoaa;^  tit  ^^^^ 
was  a  repeal  of  the  ancient  jurisdiction,  yet  it  ean  abtxigale  it.  whm^^ 


t 


<1)  Lib.  4.  tit.  3   c.  3. 

(s)  Stephens'  Eccleuaslical  Statutes, 6 j9. 


(3)   Stat.  S  &  9  Gai  S.  cf»f  A  * 

S  Ann.  0.19L&9& 


MARBIAGK 


confirmed  by  parliament.  Now  every  body  knows^  a'  new  penalty  is  no 
repeal  of  a  former,  without  express  words  of  repeal :  without  these,  both 
may  stand,  and  the  last  be  considered  only  as  a  further  penalty. 

**  There  is  nothing  of  that  in  this  statute,  and  therefore  we  may  warrant* 
ably  determine^  that  the  7  &  8  Gul.  8.  has  not  abrogated  the  ancient  juris- 
diction in  the  case  of  a  clandestine  marriage. 

**!  have  thus  largely  gone  through  the  several  questions  which  have 
mrisen  in  this  case,  that  as  we  are  all  sensible,  the  evil  of  clandestine  mar- 
riages is  a  growing  one,  it  may  be  clearly  understood,  upon  what  foot  the 
remedy  stands. 

**  And  upon  the  whole  we  are  of  opinion,  that  there  ought  to  go  a  con- 
sultation as  to  all  the  points  of  the  suit  below  but  one,  which  is  the  hour 
at  which  the  marriage  is  alleged  to  have  been  had.  Now,  as  the  confining 
marriages  to  between  eight  and  twelve  in  the  morning,  is  only  a  regu- 
lation introduced  by  the  canons  of  1603,  which  we  have  determined  do 
not  bind  in  this  case,  it  is  of  consequence  that  the  Spiritual  Court  be 
restrained  from  making  that  any  ground  of  their  proceedings  ;  in  this 
respect,  therefore,  the  prohibition  must  stand,  and  a  consultation  must 
go  for  the  rest"  (1) 

By  Stat  6  &  7  Gul.  4.  c.85.  s.S8.  "  every  person  who  shall  knowingly  and 
wilfully  make  any  false  declaration,  or  sign  any  false  notice  or  certificate, 
required  by  that  act,  for  the  purpose  of  procuring  any  marriage,  and 
crery  person  who  shall  forbid  the  issue  of  any  superintendent  registrar's 
certificate,  by  falsely  representing  himself  or  herself  to  be  a  person  whose 
eoDsent  to  such  marriage  is  required  by  law,  knowing  such  representation 
to  be  false,  shall  suffer  the  penalties  of  perjury.*' 

Previously  to  stat  4Geo.4>.  c.76.  no  marriage  by  the  temporal  law  was 
ip9o facto  void  that  was  celebrated  by  a  person  in  orders,  in  a  parish  church 
or  public  chapel,  or  elsewhere,  by  special  dispensation,  in  pursuance  of 
banns  or  a  licence  between  single  persons  consenting,  of  sound  mind,  and 
of  the  age  of  twenty-one  years,  or  of  the  age  of  fourteen  in  males,  and 
twelve  in  females,  with  consent  of  parents  or  guardians,  or  without  it,  in 
case  of  widowhood.  (2)  '  Since  that  act  (1st  Nov.  1823),  they  are  void 
for  the  following  causes  only :  — 

1.  Between  persons  knowingly  and  wilfully  intermarrying  in  any  other 
place  than  a  church,  or  such  public  chapel  wherein  banns  may  be  lawfully 
published,  unless  by  special  licence. 

2.  Or  knowingly  and  wilfully  intermarrying  without  due  publication 
of  banns,  or  licence  from  a  person  having  authority  to  grant  the  same. 
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Stat.  6  &  7 
Gul.  4. 
c  85.  s.  38. 
Persons  mak- 
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clarations, &C. 
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riages. 


(1)   After  pronouncing  this  judgment, 

At  plaintiff  in  the  prohibition  moved  for 

costa,  having  prevailed  in  one  point,  and 

te  sUtute  of  8  &  9  Gul.  3.   c.  11.   s.  3. 

giving  costs  in  all  suits  upon  prohibitions 

Is  the  plaintiff  obtaining  judgment,  or  any 

tvard  of  eiecution.     And  it  was  prayed, 

fhst  they  might  be  taxed  from  the  time  of 

tks  first  motion,  according  to  wvcral  dctcr- 

^tnatioDS :  and  this  last  was  acquiesced  in. 

If  the  Court  should  be  of  opinion  for  costs ; 

4is  to  which  it  was  said,  that  the  hour  was 

Hot    the  gist  of  the   proceedings   in  the 

Spiritual  G>urt,  but  only  a  circumstance 


amongst  others  to  prove  it  a  clandestine 
marriage ;  and  that  it  would  be  very  hard, 
that  they  who  had  prevailed  upon  the 
merits,  should  pay  costs.  Sed  per  curiam, 
**  the  words  of  the  act  are  not  to  be  got 
o\er^  which  give  costs  to  the  plaintiff*,  if  he 
obtains  any  judgment:  and  this  matter 
w&s  under  consideration  in  the  House  of 
Lords  in  Dt,  Btndey'$  cat,  where  the  pro- 
hibition stood  as  to  some  articles,  and 
there  went  a  consulution  for  the  rest ;  to 
be  sure  it  will  be  considered  in  the  quan- 
tum, but  we  cannot  deny  costs.** 
(2)  1  BUck.  Com.  440. 


MARRIAGE. 


Contract  or 


^Stat,  6  &  7 
GuL  4,  c.  65. 

MnrriAges  void 
if  unduljr 
volemnked 
with  the  know* 
ledge  of  both 
partii.*$. 


Consanguinity. 

Bj  the  ccclo- 
suiBticml  \aw, 
no  marriage  is 
voidiibk  after 
tliu  desLJth  of 
either  of  the 
pttties. 


3.  Or  knawiDgly  and  wilfiilly  congtenting  to  tbe  scilemiiittliaii of  i 

by  a  person  not  being  in  holy  orders. 

By  staL  6  &  r  Gd,  4-  c  85.  s,  42-  and  stat.  7  Gnl  4.  c  1.,  after  Jfl 
1837*  marriages  of  persons  knowingly  and  wilfully  interiDmriyiiig 
provisions  of  that  act  in  any  other  place  than  the  cburtcli^ 
Ingf  office^  or  other  place  specified  in  the  notice  and 
due  notice  to  the  superintendent  registrar,  or  without  ceitlfieilife 
or  without  licence,  if  a  licence  be  necessary  under  tlittt  Mtt 
absence  of  a  registrar,  or  superintendent  registrar,  where  his 
necessary  under  that  act^  are  declared  to  be  null  and  void. 
Consanguinity,  also,  renders  a  marriage  void.  (1) 
No  marriage  is  voidable  by  the  ecclesiastical  law  after  the 
of  the  parties  (2) ;  marriages  procured  by  force  and  rest: 
have  been   held  void  (3);   and  in   Stdlivan  y.  SuHivam  (4)  Sir 
Scott  said,   that  the  Court  might  annul  a  marriage  procured  bf  I 
spiracy,   if  a  state   of  disability,    creating  want  of  reason  sod 
amounting  to  an  incapacity  to  consent,  were  thereby  produced^ 


I  TlIS    StATUT£I 

Fast  ATI  HC  TO 
IBaKNI  A»il} 
lMAIiltIAOE&. 


2.  The  Statutes  relating  to  Banns  and  Marriaces;.! 

The  following  is  a  tabular  statement  of  the  principal  statutes 

to  banns  and  marriages  :  — 


4  Geo.  4.  c  76. 


I 


Act  for  mflrri^ijTes  in  England  •  •  •  G  &  7  Gut  4,  e.  S5- 

Suspctided  until  June,  1837,  by      -  7  Gul,  4.  &  I  Victt  I 

Amended  and  *?i plained  by  -  7  Gul.  4.  &  J  VicL  cSi.^ 

Clandestine  marriages,  aincodiug  2€  Geo.  2,  c  S3-  fori    _  «       ^       ^^ 
better  preventing  -  -  .  J  ' 

Amended  by  -  -  -  4  G«a.  4*  e.  17» 

StAt.  26  Geo.  S.  c  33.  And  stAt.  4  Geo.  4.  1 
c.  1 7.  repealed  by         -  -  J 

T,      .  .  .     -         fS  Geo.  4-  e.  75.       4  Geo.  4.  cl  7«. 

Pmv,.u>n.  now  m  force  |  ^  ^^^   ^    ^^^     ^ ,  ^^^^  ,  ^^  ^^ 

District  churclies  and  chapels,  eonceriiing  marriages  in 
Han^btirgh.  dccLiring^  valid  itiarringes  •volemniscd  there 

since  the  abolition  of  I  he  British  factory    * 
Indin,  removing  duubLs  a4  to  the  Tolidity  of  certain 

marringes  solemnised  in    - 
Ireland,  act  for  marringcft  in   Ireland,  and  for  register-  I 

ing  such  marriages  *  .  •  J 

Amended  by  -  -  -  - 

Laws  respecting  tbewjlemnisatiooof  iDarriaget,aiuend-"l 

ing  -  -  -  -  -  J 

Amended  by       -         -         5  Geo,  4.  c  32. 
Licences,    rendering   valid   marriages   Kolemnised   by»l 

after  tbe  passing  of  3  Geo,  4»  c»  75.  -  J 

Lunatics,  preventing  marriages  of         -  *  51  Gea.3«e»S7. 

Matriraonia!  contracts^  extending  to  Ireland  Ihcprovt-T  -g  q«-  «   -  ai 

slonsofan  English  oct  for  annulling  -  ' 

Newfounilland,  regylating  tbe  celebration  of  raarriages  i  ^^  ^^^  3,  t  51 

ill  -  ,  ...  J 

Repealed,  and  other  provisions  made  by        5  Geo^ 


7  &  8  VuA.  c  i<L 
^   3&  4O11LC&I5. 

i$B  Geowd.  eLt4w 

I   7  &  S  VteL  e.  81. 
9  &  10  VkL  e.  TL 
4  G«cm  4.  e.7<?* 
llG€0.4.&]Giilic«i 
4  Geo.  4.  e.  5» 


} 


(1)  Tide  post,  710  tit.  Livrticju-AKoPRo- 
iJjBiTKjj  DAflAEKs;  tt  etiom  Stat.  32  Hen. 
8.  c.  38,  Stepheas'  Ecclesiastical  Sta- 
tutes, 271,  272.  Stat.  5^6  Gul.  4.  c.  54. 
Ibid.  1641^1652. 


(2)  I  Inst  SA,  (ft>     J^n 
lllagg.  414. 

(3)  Hnrptnt.  MmiHtCm 

(4)  lbid.S46. 


yterlui  raftrriagcs*  oonfinncd 

B<egi«ttTC  of  niArriagct  in  Englotnl,  for  better  rcgubttt 
ami  preserving       ,  -  -  - 

Amended  by  -  -  • 

Bcg^ering  of  fnarriages  in  Knglanil,  an  act  for 
Suspended  until  Junes  1 8:^7,  by 
AoteodiMl  and  explained  by 
«j  tor  tlie  1011.10  ni  sat  ion  of  marriages  near  the»l   *\  A  4  VicL  c  7" 
oflbe  iwrtics         *  -  -  -  f  * 

I  Cathotic  clergymen  celebrating  marriages  con-^l    S  St  4  Gul.  4^  c.  102. 
iTury  to  law,  repealing  pemil  enactment*  against        J    5 
Roman  Catbolic  prients  and  minister*  not  of  the  esta-' 
blisticd  church  in  Scotland,  amending  the  Uws  rc^    - 
latttc  to  marriage  celebrated  by    -  -  ^ 

Saint  Ann'f  Oiapel,  Wandswurtbt  rendering  valid  mar-^ 

nag«a  solemntMfd  in  -  -  - 

Sunt  ClrmeiitV  Churchy  Oxford,  rendering  ralid  cer- 
tain marriages  solemnised  tn  -  - 
Mot  Petcrsburgh,  declaring  valid  marriage*  ■olemnised 

there  siQc<?  the  abolition  of  the  British  fiictory         J 
Validity  of  marriagca  toleTOniuHl  in  churchc*  orcbapchl  44  G«>.  S.  0.  77. 
in  which  banns  had  not  been   usually  publisheclp   -48  Gchx  3.  c  137. 
confirming  -  -  -  -  ^     fi  Geo.  4*  c  92. 

of   marriages  celebrated    abroad,   obviating  "I    ^  q       4  c  <>1 

doubts  respecting  *  -  J 

■  of  marriage*  solemnised  in  certain  churches     ii  q*q  4  &  ]  Gul  4  c  18 

and  cliapcU,  confirming   -  -  J 

-^^^^—  of  certain  marriages  confirming;    and  alter-i 

ing  the  law  with  respect  to  certain  void-   >  5  &  f»  Gul.  4*  c.  54. 
able  marriages 


iStk  S^'ict,  c,  113* 
6  &  7  Vict.  c.  39. 
52  Geo.  3.  e,  Hfi, 

.     tlGco.4.&tGu1.4.c.G«. 

-  6  &  7  GuL  4.  c,  8G. 

-  7  GuL  4.  h  I  Vict-  c.  I, 
7GuL4.&l  Vict.  c.  22. 


&  6  Vict,  c,  28. 
4  &  5  Gul.4.  cSB, 

6  &  7  Gul.  4.  o.  S4. 
G&7  Gul.  4.  c.  92. 
4  Gea  4.  c  67. 


of  marriages  of  Quakers  and  Jews  solem-l  .^  -   ,,  -ir;  .    ,   -„ 


nised  before  certain  dates 


E. 
E. 


E. 
U.K. 


Tifx  SrATOTSft 
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U.K. 

U.K. 
E. 

E. 

U.K. 


3,  Marriage  op  Minors. 


MaaftiAGK  cfw 

MiMoas. 


Where  there  is  not  the  consent  of  both  parties*  it  is  no  marriage.  (1)   Where  there  ia     ' 

Therefore  they  who  give  girls  unto  boys  in  their  infancy  (2)  do  nothing  (3)  ^^^  *'^t!^'ll 
ttlew  both  parties  shall  consent  after  they  come  to  the  age  of  discretion.  (4-)    parties  there  ia 
Therefore  we  do  prohibit,  that  from  henceforth  no  persons,  inhibemus  ne  de   no  marriage, 
cro  allqtiii  &c*,  shall  be  joined  together,  where  both  or  either  of  the  partiei 


(1)  This  eonstitutioa  is  taken  out  of  the 
Ji  (c.  30.  q.  2.  and  x,  4.  2.  2. ),  and 
trots  thence  transferred  into  the  body 
rtlie  English  laws,  in  the  council  at  We^t- 
iiflster,  a.  n,  1175.  Gibson's  Codex,  415. 
(S)  Girit  mmio  boy*  in  their  la/oacy.-  — 
Lit  under  the  age  of  seven  years. 
Uyiidwiiodf  ProT.  ConsL  Ang.  272. 
{3}  Do  noiking  : — Thai  1%  as  to  the  bond 
matrimony;  nor  even  as  to  espousals, 
atfter  the  scventli  year  it  appear, 
by  word  or  deed,  that  they  continue 
c  mind  ;  for  then,  from  such  wil- 
'  consent*  e^pousala  do  beg»n  bc- 
L  tliem  ;  and  if  after  the  seventh  year 
e,  both  parties  continue  in  the  same 
this  b   sufficient  as    to    espousals. 

Ihkn  both  partiet  thaU  amnni  after 


ikeycometoyeanofdiiottion :  ^«  The  lime 
of  agreemeiit  or  disagreement  when  tUey 
marry,  infra  annos  nubiles,  is  for  the  wo- 
man at  twelve  or  aOer*  and  for  the  maa 
at  foul  teen  or  af)cr  aad  there  need  no 
new  marriage,  if  they  so  agree.  But  dis- 
agree ihcy  cannut  before  the  said  ages ;  and 
then  tlicy  may  disagree,  and  marry  again  to 
others  without  any  diToroe  i  and  if  they  once 
after  gire  consent,  tliey  can  ncTcr  dis- 
agree after*  Jf  a  man  at  the  age  of  fourteea 
marry  a  woman  at  the  age  of  ten,  at  her  ag« 
of  twelve  be  may  as  well  disagree  as  she 
mny,  though  he  were  of  the  age  of  consent, 
l>ecau5e  in  contracts  of  matrimony,  either 
both  must  be  bound,  or  equal  election  of 
disagreement  given  to  both ;  and  so  c 
con  verso,  if  the  woman  be  fd  the  age  of  coii« 
•cnty  and  the  man  under.'*    1  Itist  79. 
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Canon  100, 
Koaeio  msrry 
under  twenty - 
one  years 
withoul  coB- 
wnt  of  parents 
or  gtiardiaiu. 


The  reasonJi 
why  tht!  ci^il 
law  required 
chiidrontobave 
the  consent  of 
their  parents 
for  their  mar- 
TiAges. 


slialt  not  bare  arriviMl  to  the  age  appointed  by  IhelmMa 
unless  such  conjunction  tihalL  be  dispensed  withal  in  c>s«  of 
for  the  public  welfare.  (3) 

By  canon  100.  ''  no  children  under  the  age  of  twentj*ofie  f€«rs  cmapkk^ 
shall  contract  themselves  or  marry  without  the   consent   of  ibetr 
or  of  their  guardians  and  governors,  if  their  parents  be  deceMecL** 

Marriages  that  are  made  contrary  to  the  consent  of  parentis 
nouncc'd  to  be  invalid  both  by  the  canon  and  civil  law  ;  aod  th^ 
sometimes  anathematise  such  as  married  without  the  consent  of  pareatk 
yet  when  sons  and  daughters  arrive  at  a  competent  age^  mod  mre 
with  the  use  of  strong  reason^  they  may  of  themselves  eontimet 
without  this  consent:  for  it  is  reasonable  that  children  slMMikl  be  Iditt 
liberty  in  nothing  more  than  in  marriage,  because  tlieir  future  bipfiii ■  k 
this  life  depends  upon  it.  By  the  civil  law,  indeed,  an  enojui^pated  lOi 
might  have  contracted  marriage  without  his  father's  content :  but  a  mi^ 
under  tfie  power  of  bis  father^  could  not  do  it  without  his  fmtber't  ayptfuhi 
tion.  And  as  children  owe  a  reverential  obedience  to  their  pamis,  foaf  M 
this  day  under  twenty-tive  years  of  age,  and  daughters  under  twenty,  iPi^ 
in  Holland  and  other  countries,  governed  by  the  civil  law,  fcfbiddoi  H 
marry  without  their  parents*  consent.  But  if  they  exceed  inch  ■wpdifi 
ages^  the  bare  dissent  of  parents,  without  a  sufficient  canae,  h  not  a  Iqit 
impediment  to  hinder  them  from  contracting  marriage*  (4) 

By  the  civil  law,  as  fixed  by  the  Emperor  Justinian,  tlie  prerioot  coatf 
of  those  parents  in  whose  paternal  power  the  children  were, 
to  enable  them  to  contract  matrimony.  (5)  The  necessity  of  lliis 
arose  from  two  sources;  1.  from  the  general  reverence  due  from 
to  parents^  which  is  a  principle  common  to  all  nations;  2.  from  tlie 
and  rights  of  that  patria  potesta^,  which  was  peculiar  to  tbe  Roman  tf 
of  jurisprudence.  Hence  it  is  very  properly  said  in  the  Inatimtea  ($X  ^ 
the  consent  of  parents,  et  civilis  et  uaturalis  ratio  suadet.  If  the  ckiJd  wm 
a  femalet  by  the  contract  of  mnrriage  she  passed  from  the  p<nrtf  af  Itf 
father  or  grandfather,  to  tliat  of  her  husband  or  hb  pfogtellof  Tl» 
consent  of  her  parent,  therefore,  was  necessary  to  m  nftcaaase  «M 
deprived  him  of  so  important  a  right.     Sons,  indeed,  renamed  salted H 


(I  )  Affe  appointed  hy  the  laws  and  canon»  ; 
—  Whkh,  as  to  esptjusals  (as  previously 
■titedx  is  the  age  of  seven  j^am,  when  in- 
ftncy  ends,  both  in  tbi'  one  party  and  in  the* 
other ;  and  whlch^  as  to  finishing  the  con- 
tract, is  the  age  of  twelre  in  the  woman, 
and  of  fourteen  in  the  man.  Lyndvood, 
ProT.  Const.  Aug.  272. 

In  this  rcvpect  the  canon  and  civil  taw 
agree.  A  primordio  mtmh  sponsalis  effidi 
potsunt,  si  modo  id,  fieri  ah  iitrtu|ue  pcr- 
■ona  intelligatur ;  id  ett,  &i  non  sint  tnim^rcs 
nuam  septcm  annia.  (Dig.  23.  L  14.) 
Ju5tit)ianr  in  defining  who  may  contract 
matrimony »  n?quirc!»  that  tlie  p"^'^  ^ 
mascyii  rjuidcm  pubcres ;  fci^min^  nutem 
viri  potenceft  (1  Inst.  10.)»  having  l>ero re  de- 
clared femiiwp  poat  impktos  dyudecim 
annoi  omnimodo  pubescere  judicantur,  et 
mATet  post  excc&sum  quatuor  dcclm  anno- 


rum   puber««   cxistiBicDlm^     (€fe4lA  i 
3.)  "    ■ 

(^)  In  cawa of  mrefttit^  < 
cessity  the  dioc««an,  wHb^ul 
they  oyghl  not  lo  oootraet  tBi. 
be  the  judge       Ljindw^iod. 
Ang.  27  i/. 

( 3 }  For  the  pmhh<  w^fmrt^^M  w^mm 
ptinccs  conclude  a  peaeiw  ^^  iv  ^  a" 
assured    conlinnatioa   tba 
children  in  marria^ :  tbia  i 
do  tolerate  aa  lawful,  b«si^  wtmkt  iffl 
tf  rgcQt  cause,  althooi^  oi^crwiw  %m  ( 
wants  the  same  were  lavlliL 

(4)  Aylifle*sPai«ijgoiiJi 

consentiunt     omnc^    «!   cii,   ^ia  ■ 
quorumque  in  pntmiiti  wmL*    Of  ^^ 
tit.  2.  %,  2.  cod.  5.  th.  a.  fc  SX 
(6)  1.10.  in  proem. 
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pmtemal  power  notwitlistanding  their  marriage ;  but  here,  agairii  reasons 
peculiar  to  the  civil  law  rendered  tbe  consent  of  tlie  parent  requisite ;  for 
the  law,  at  the  same  time  that  it  gave  power  to  the  parent,  bestowed  very 
important  rights  on  tlie  children  while  they  remained  in  that  power,  they 
IjeiDg  sui  et  necessarii  heredef**  It  therefore  considered  it  as  a  very  great 
kardftbip  to  have  such  an  heir  imposed  on  the  head  of  the  family  against 
kis  consent.  (1)  These  latter  reasons  do  not  apply  to  the  jurisprudence  of 
tboM  nations  who  derive  their  origin  from  the  Germans,  to  whom  thiti 
patria  p*>te5tas  was  unknown*  and  with  whom  the  marriage  oi"  children  of 
nitlicr  sex  operated  as  an  emancipation  from  paternal  authority,  (2) 

In  Homer  v.  Horfter  (3)  Sir  William  Scott  observed,  "  Taking  it  to  be 

sufiicientty  settled  that  moral  refitratntii  do  attach  upon  natural  consanguinity, 

yet  ecrtainly  it  bnot  to  be  expected  that  the  absolute  necessity  of  parental 

consent  to  the  validity  of  the  marriage  contract  is  considered  in  law  as  of 

more  than  of  positive  ami  civil  institution.   Nothing  belongs  to  the  validity  of 

that  contract  natundty  (as  far  as  it  has  usually  been  considered  and  treated 

by  most  human  laws),  but  the  consent  of  the  parties  themselves,  if  they  are 

of  an  age,  capable  of  executing  the  duties  of  that  coutracU'"...**  Nothing  can 

be  more  clear  than  that,  by  the  universal  matrimonial  law  of  Europe  before 

tbc  Reformation,  the  consent  of  parents  was  not  recpjiired  de  necessitate  to 

the  validity  of  the  contract.  (4-)     Upon  this  footing  the  matter  continues  in 

every  country  of  Europe  holding  communion  with  the  Church  of  Rome, 

excppt  where  regulations  merely  clvLt  have,  in  later  times,  introduced  a  novel 

and  peculiar  law  upon  the  subject.    Upon  this  footing,  the  matter  remained 

iillDAtiy  Protestant  states  after  the  Reformation  ;  it  so  remained  among  ouf- 

sdves  till  the  time  of  the  Marriage  Act  (5)  ;  and  nothing  can  more  clearly 

ahow  than  that  very  act,  how  much  human  law  is  in  the  habit  of  considering 

nterpoi^ition  of  the  parent's  consent  as  of  civil   institution  only.".,. 

t  liing  can  more  satisfactorily  prove  how  much  the  matter  has  been  treated 

and  moulded  as  under  the  entire  dominion  of  mere  civil  prudence.*'..***  The 

want  of  such  consent  was,  as  the  ecclesiastical  lawyers  expressed  it,  an  im- 

pedimentum  impedilivum,   an  impediment  which  threw  an  obstruction  in 

ibe  way  of  the  celebration  of  the  marriage;  but  not  an  impedimentum  diri- 

'teftOSv  an  impediment  which  at  all  alfected  the  validity  of  the  marriage,  if 

if  was  once  solemnised. 

••As  to  the  consent  of  guardians,  it  does  not  appear  to  have  been  much 
;ht  uf,  except  in  certain  feudal  relations,  where  the  power  of  the  guar- 
dimos  was  carried  to  a  very  extravagant  length,  and  for  purposes  pointing 
^fjDcist  entirely  to  the  interests  of  the  guardians  themselves."  (6) 

In  Homer  v.  Liddiani  (7)  the  marriage  of  an  illegitimate  minor,  aflter 
%Ke  death  of  the  father  with  the  consent  of  the  mother,  but  without  the 
^oosent  of  a  legally  appointed  guardian,  was  under  the  following  circum- 
^taiin  I   held  to  be  invalid  :  —  Harriet  Liddiard  was  the  natural  daughter 


MikftRiAOK  or 
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ItLKarriMATS 
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gumdimiiL 


Afarriage  of 
an  illegitimate 
minor,  with 
die  conient  of 
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(1)1   Init,  11.  7.     Dig.  4.  1.5.  12.  a  3. 

\2y    Vtd§   lleineccius,    £lem.  Jur.  Germ. 
r  ^itt    I.    i.  164.    168.;    Sand.   Dccts,  lib.  K 
f     '  It    7.  dcf  5. ;  Vloicius  ad  Inst.  19, 
\  \^}  i  Contist.  S47. 

1^  <4)  FmU  Pcvtbkr,  tit.  Marriagt,  p.  4.  c.  I. 


(5)  Stat.  26  Geo.  2,  c.  33. 

(6)  Vide  ctiam  FitidrT  v.  Fielder,  2  Con- 
sist. 194.  Drowty  v*  Archer^  2  PbiL  338* 
Pnettl^  r.  /fughet,  11  Eisl,  L  /?ex  v. 
ffodneit  ( Inhabitania  *>/),  1  T.  It.  9<J,  2 
Bro.  C.  C,  58a. 

(7)  I  Conffitt.  347 
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of  Sarah  Liddiard,  by  John  \^liiteIock,  who  vas  bom  Sepcenber  1^ 
ITTT.  Mr.  Wbitelock  died  in  ITSS,  and  by  his  will  appointed  Sarah  Lid- 
diard and  George  Ashley  his  executors.  He  beqaeathed  eenain  pans  of 
his  personal  property  to  his  executors  upon  trust  to  put  the  same  oat 
at  interest  until  Harriet  Liddiard,  whom  he  acknowledged  in  his  win  to 
be  bis  natural  child,  should  attain  the  age  of  twenty-one  years»  or  be 
married  with  the  consent  and  approbation  of  the  said  Sarah  Liddiaid  asd 
George  Ashley,  or  the  sun*ivor  of  them  ;  and  he  gave  the  tuition  and  ctre 
of  her  during  her  minority  to  his  executors.  On  the  7th  of  March,  1796^ 
a  marriage  was  solemnised  between  Hiomas  St  range  ways  Homer  and 
Harriet  Liddiard  by  licence,  with  the  consent  of  Sarah  Liddiard  (George 
Ashley  being  then  dead),  who  was  described  therein  as  a  widow,  ud 
mother  and  guardian  of  Harriet  Liddiard.  After  a  full  consideration  of  tbe 
circumstances  of  the  case,  the  judge  was  of  opinion  that  the  marriage  vis 
not  conformable  to  the  stat.  26  Geo.  2.  c.  33^  and  consequently  was  null 
and  void. 

Consent  may  be  retracted,  since  tbe  parental  authority  continues  np  to 
the  time  of  marriage.  This  principle,  however,  must  be  taken  with  retMO- 
able  limitation ;  for  it  cannot  be  maintained,  that  this  power  can  be  arbi- 
trarily resumed  at  any  moment ;  when  consent  has  been  actually  given,  it 
will  be   necessary   that  dissent  should  be  afterwards  distinctly  expressed, 
and  that  it  should  be  proved  so  to  have  been  in  the  clearest  manoer.  (1) 
A  formal  and  written  consent  is  not   requisite,    nor  a  personal  knov- 
ledge  of  the  party ;  that  it  must  be  given  before  the  marriage  is  soleB> 
nised,  and  that  the  presence  of  the  father  at  a  marriage  cared  any  defect 
arising  from  want  of  consent ;  and  as  stated  by  Sir  William  Scott,  "  to 
obviate  the  consequences  which  must  be  most  unfavourable  to  the  issue  of 
the  marriage  in  case  of  a  sentence  of  nullity,  the  Court  has,  ^^  in  its  cos* 
struction  of  the   statute,  held,  not  without   some    controversy  arisii^  ii 
other   quarters,  that  it   is   necessary   to  prove  the   negative  of  consetf 
together  with  the  other  circumstances  relied  on  in  the  strongest  terms."  (?) 
By  the  law  of  England,  full  age  is  when  a  person,  either  male  or  feoab 
has  attained  to  the  age  of  twenty-one  years  complete.  And  accordingk,  bf 
Stat.  26  Geo.  2.  c.  33.  s.  1 1.  (repealed  by  stat  3  Geo.  4.  c.  75.),  all  msrriipi 
solemnised  by  licence,  where  either  of  the  parties,  not  being  a  widofV 
or  willow,  shall  be  under  tbe  age  of  twenty -one  years,  which  shall  be  Id 
without  the  consent  of  the  father  of  such  of  the  parties  so  under  ageC 
then  Ih  ing)  first  had  and  obtained,  or  if  dead,  of  the  guardian  or  gnaidii* 
of  the  person  of  the  party  so  under  age,  lawfully  appointed,  or  one  of  tbea; 
and  if  tlicr(>  shall  be  no  such  guardian,  then  of  the  mother,  if  living  vi      ^ 
unmarried ;   or  if  there  be  no  mother  living  and   unmarried,  theo  of  i 
guardian  or  guardians  of  tbe  person  appointed  by  the  Court  of  Chinceiji 
shall  be  void.** 

Previously  to  stat.  26  Geo.  2.  c.  33.  consent  was  held  valid  if  given  by  milei 
of  fourteen  and  females  of  twelve  years  of  age.  (3)   All  the  other  stxtntes* 


( 1 )  IfodgkinsoH  V.  Wilkifj  1  ConMst.  '268. 
Smith  V.  J/uson,  1  Phil.  287.  CresttceU  ▼. 
Cosins,  2  ibid.  283.  SuUivaH  v.  Suliiran^ 
2  Consist.  241.  Balfour  v.  Carprnter,  1 
Ph  1 L  22 1 .     Days  v.  Jarvis,  2  Consist.  1 7  3. 


(2)  Ibid. 

(3)  Arnold  V.  EaHe,  2  L«:(SirC.>^ 
1  Inst.  33.  (a),  78.  (a>  2  ibid,  «4  5  **• 
88,  89.  anii,  701  tn  not. 
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Uib  subject  enacl  the  same  legal  age  of  consent  as  sttit  26  Geo.  2.  c.  fJJi.    MARRi*ci.or 
rii.   twenty -one.      And  tbe  same   principles  as  to  parental  and  tutelary       '^""^ 
consent  arc  to  be  fonnd,  though  not  carried  to  the  extent  of  invalidating  a 
MTiage  once  aolemnisedj  in  stat.  i  Geo.  4-,  c,  76,  ss.  16  &  17.,  and  stat.  6 
7GuL4-.  c,  H5.  s.  1*2. 

By  Stat.  3  Geo.  !■.  c,  75.  s.  2.  all  marriages  solemnised  by  licence  before  July  Retrospective 
OT,  1822,  without  any  such  consent  as  h  ref|uired  by  stat.  26  Geo,  2.  c38*  3  0^4^  e?75. 
where  the  parties  have  continued  to  live  together  as  husband  and  wife  till 
llie  drath  of  either,  or  till  July  22.  1822,  or  have  only  discontinued  their 
eohabitation  for  the  purpose  or  during  the  pending  of  any  such  proceedings 
touching  the  validity  of  such  marriage*  are  declared  valid,  if  not  otherwise 
ioTmlid. 

This  clause  does  not  affect  the  validity  of  marriages  had  by  banns 
vitliout  lawful  consent;  and  marriages  declared  valid  or  invalid,  any  pro- 
perty, title,  or  honour  possesstid,  any  acta  of  courts  or  administration  passed 
before  July  22.  1822,  are  exempted  from  the  operations  of  that  act.  (I) 

The  bearing  of  stat*  3  Geo.  4-.  c.  75.  on  stat.  26.  Geo.  2.  c,  33.,  will  receive   Jndgmeni  of 
iustmtion  from  Duins  w  Donovan  (2),  in  which  Dr.  Lushington  observed,    ^^  LustJin^;- 
ia  a  suit  brought  by  George  PuHby  Duins  against  Mary  Donovan^   v.  Donof^an* 
ng  herself  Duins  lor  the  purpose  of  having  the  marriage,  which  took 
in  the  year  1813,  declared  null  and  void.     It  is  true  that  a  very  con- 
ble  time  has  elapsed  between  the  period  at  whicJi  this  marriage  was 
itiacted,  and  the  institution  of  the  present  suit;  but  suits  of  a  similar 
ription  have  been  brought  after  the  lapse  of  at  least  as  long  a  period. 
..  Jo/msioH  i3)f  upwards  of  twenty  years  had  intervened  be- 
luuif^ation  of  the  marriage  and  the  commencement  of  proceed - 
Considering,  therefore,   that  the  Court   has  to    pronounce   only   a 
ratory  sentence,  and  to  determine  whether  the  law  has  made  this  mar- 
hge  null  and  void,  I  think  the  lapse  of  time  offers  no  bar  to  the  inquiry. 

**  The  sentence  is  prayed  in  this  case  by  reason  that  the  marriage  was 

ad  during  the  minority  of  the  ro&o,  and  without  the  knowledge  or  consent 

of  his  father.     To  enable  the  Court  to  arrive  at  9uch  a  sentence,  it  is  first 

s^equisite  for  the  party  to  plead  such  facts  as  iihall  bring  his  case  within  the 

clauses  of  the  old  Marriage  Act(4*)»  known  by  the  name  of  Lord  Hard- 

!*s  Act;  and  to  satisfy  the  Court,  that,  if  those  facts  were  proved,  it 

Id  be  right  to  pronounce  the  sentence  which  it  is  empowered  to  do  by 

provisions  of  that  statute.     But  since  the  passing  of  tlmt  act,  other 

have  introduced  various  alterations  and  regulations  into  the  mar- 

^    law  of  this  country.     The  stat,  3  Geo.  4.  c,  75,  s.  2.  (pleaded  in  the 

**^!),  generally  and  practically  speaking,  may  \>€  said  to  render  valid,  with 

^^^rtain  exceptions,  all  marriages  of  minors  previously  solemnised  by  licence 

^•"itjjout  the  consent  of  the  parent  or  guardian,  thu«  lar  restoring  the  general 

%r  OS  to  the  validity  of  such  marriages  which  the  former  act  declared 

ilute  nullities.     It  is  clear,  that,  according  to  the   facts  alleged   in  the 

*t^K  the  marriage  would  be  null  und«*r  the  old  Marriage  Act;  the  que*- 


^Cl)   Fur  LMs'.**;  ifucmpt  from  tT>c  opcr^itiou 
«Jt  :i  i.,H>    I    c   73    vi.Je  Bfylh  v.  /WA, 
^^cli:M2     Ii,z%.    St,  Jo/m   Dfipike  {!nhn* 
I  of\  2  B.  &  Ad.    £26.      Kinff  v,  San- 
^  Add.  ^7>      Briflmnfrr  v.  ' 


1   ibjd.  473.     fiQok    w,  i\»ek^    1     Yaunge, 
SSI. 

(^)  5  Higg  304^3 1  a 

(3)  3  Phil,  f^I». 
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lioHt  therefore,  is^  wlietlier  it  is  rendered  valid  by  fttal.  5  G«o.  4. 

or  comes  within  what  I  have  just  called  the  exceptions.    Tbe  i 

is  only  pleaded,  and  it  enacts  *  that  in  all  case*  of  marriage 

niseii  by  licence  before  the  passing  of  this  act^  without  aof  audi  i 

is  required  by  so  much  of  the  said  statute  as  is  hereinbefore  recitfd*  m 

where  the  parties  shall  have  continued  to  live  together  as  bfisbsiid  aid  if 

till  the  death  of  one  of  thcnij  or  till  the  passing  of  this  mcU  or 

have  discontinued  their  cohabitation  for  the  piirpude,  ordnriog  ibt  j 

of  any  proceedings  touching  the  validity  of  such  marriagi^t  mi^  j 

if  not  otherwise  invalid^  shall  be  deemed  to  be  good  and  %*Blid  to  aDl 

and  purposes  whatsoever/ 

**  i  presume  that  it  is  intended  to  show  the  tnvaliditj  of  thm 
upon  this  second  section  only,  and  imt  to  rely  upon  the  provisoct  ( 
in  the  third  and  the  following  sections  to  the  seventh  iDcliiaiiie*  Tm^oM 
only  have  occurred  in  which  the  construction  of  tbis  aeeood  ie^toa  ll 
come  under  judicial  consideration,  and  some  difficulty  m^f  poMiUy  &/k 
in  applying  to  that  section  the  precise  meaning  intended  by  tht  I 
but,  whatever  may  be  the  eventual  proof  in  support  of  tlitaliM»1 
snfHcient  upon  the  face  of  it^  as  far  as  relates  to  the  1«w,  to  csJl  \ 
Court  to  admit  it  to  proof;  it  will,  however,  be  necesaorj  tltU 
bear  this  section  in  mind  when  I  consider  the  objection  to  the  ISdii 

**  The  principal  fact  is,  the  minority  of  the  son — the  party 
suit;  and  that  is  pleaded  in  very  distinct  terms:   but,  by  vmyo^^ 
proof,  a  copy  of  an  entry  in  a  registry  of  baptisms  for  thmjtM  IWi 
exhibited,  it  being  alleged  that  his  birth  took  place  in  ITSS**"  -  .  # 

**  The  next  objection  is  to  the  article,  which  pleads  a  Jrtter 
father^  dated  two  months  after  the  marriage  of  his  son  ;  mndtl  i^i 
the  father  might  have  written  this  letter  for  the  purpose  of  i 
evidence  in  his  own  cause.     Certainly  such  a  deception  iiitghl«  i 
ticular  circumstances)  be  attempted ;   but  the  Court  kaa  not  tiie  i 
reason  to  suppose,  that  any  such  attempt  has  here  beeu  made.    Thf  1 
admissible,  not  as  the  declaration  of  the  father  simply^  but  i 
T€S  gestw  connected  with  this  marriage.     It  will  not  be  tuffici^ot  ] 
the  father's  ignorance  of  the  intended  marriage,  nor  of  his  disap 
after  it  had  taken  place;   but,  in  conjuncfion  with  other  circon 
may  assist  the  Courts  and  may  also  be  useful  should  any  qiKiftioiJ 
to  the  degree  of  credit  due  to  the  witnesses  upon  tbb  poinL 

**  In  res]>ect  to  the  13th  article  —  which  alleges  that  the  party  f 
against,  contracted  a  second  de  facto  marriage  in  1818^  the  ililfew^' 
occurs  to  the  Court  is,  that  the  third  section  of  the  3  Geo.  ♦*  cTS** 
pleaded:   by  that  section  it  is  enacted,  *that  xiothing  to  tiii»i0ii 
shall  extend  or  be  construed  to  extend  to  render  valid  toy  •* 
dared  invalid  by  any  court  of  competent  jurisdiction,  before  the  I 
this  act,  nor  any  marriage  where  either  of  the  parties  diall  •*•! ' 
afterwards,  during  the  life  of  the  other  party,  have  Uvfally  i 
with  any  other  person/     Now,  no  reference  is  made  in  tfcf  SW* 
section ;   the  Court  therefore   infers  that,  though  a  maniafl 
pleaded,  it  is  not  the  intention  of  those  who  framed  thi*  UM  ia>*7^ 
it  as  valid,  and  as  a  substantive  fact ;  because^  if  it  bad  bets  tlflt  Vi" 
to  rely  upon  it,  this  thiid  section  would*  I  conceive^  lia^beflBf^"^ 
well  as  the  second.     The  words  used  are  *  lawfully  tntemttrfiid*  •• 


^pvt  ifl 


Uieti«  to  set  aside  a  marriage  distinctly  on  the  ground  of  a  second  marriage,   IMAii»iAai  or 
it  would  certainly  he  requisite  to  sliow  that  the  second  marriage  waa  a  legal  ^  ^^***** 


attd  valid  marriage.  Judgin^iit  of 

**  Supposing,  however,  that  this  marriage  haj*  been  Introduced  as  a  cir-  I^'.^u^hmg- 
Ctttnatance  of  conduct  in  the  woman,  is  it  evidence  in  illustration  of  her  BoMpam> 
conduct,  so  as  to  bring  the  party  within  the  provinions  of  the  second  section  ? 
and,  in  that  view  of  the  c^se,  it  is,  I  thinks  admissible.  The  words  are^ 
•where  tbe  parties  shall  have  continued  to  live  together  as  husband  and 
wife  until  the  death  of  one  of  them*  or  until  the  passing  of  this  act/  What- 
ever may  be  the  true  construction  of  IhoAe  word^*,  it  appears  to  me  invpor* 
tmnt  to  admit  a  circumstance  which  at  least  tends  to  show  the  view  of  one 
of  the  parties  in  relation  to  the  marriage  in  IBIS*  for  the  woman  considered 
berself  at  liberty  to  contract  a  second  marriage*  On  that  ground,  there- 
fore, 1  allow  that  article  to  stand  ;  and  lam  of  opinion  that  this  libel,  after 
expunging  the  entry  copied  from  the  baptismal  register,  is  admissible/' 

And  subsequently,  upon  the  evidence  taken  in  support  of  the  libel,  the 
Court  being  clearly  of  opinion  that  all  the  material  facts  were  proved,  that 
tiie  evidence,  in  respect  to  the  l!ith  articlet  satisfactorily  established, /irfWMf 
fitdesLt  least,  a  marriage  de  fario,  without  hearing  counsel  for  Mr*  Duins, 
pronounced  the  sentence  of  nullity,  (I) 

By  Stat.  4  Geo.  4.  c.  76.  s.  16.  the  lather,  if  living,  of  any  party  under  Stat.  4  Geo.  4. 
twenty H>ne  years  of  age,  such  party  not  being  a  widower  or  widow  ;  or  if  ^- y^**-  *-  *^- 
$ke    father   be  dead,    the   guardian    or   guardians  of  the  person    of  the  give  ct^tueut  if 
party  so  under  age^  lawfully  appointed,  or  one  of  them ;  and  in  case  there  parties  ire 
be    no  such    guardian    or   guardians,  then   the  mother  of  such  party,  if  ""  *^  ^^^' 
oniiiarrried ;  and  if  there  be   no  mother  unmarried,  then  the  guardian  or 
^tt&rdtans   of  the  person  appointed  by  the  Court  of  Chancery,  if  any,  or 
€>ne  of  them,  shall  have  authority  to  give  consent  to  the  marriage  of  such 
party  ;  and  such  consent  is  required  for  the  marriage  of  such  party  so  under 
M^^  unless  there  be  no  person  authorised  to  give  such  consent. 

In  Hex  V.  Birmingham  (Inhabitants  of)  (2),  a  marriage  was  solemnised  by  Juilgmcnt  of 

lie«ence  between  a  man  and  woman,  the  former  being  a  minor,  whose  father   '/°*^*?  Tenter* 
I*    .  .      t       ,.  .  .  ,  ,        .  It  den  in  ^cx  V, 

^*ms  living,  and  who  did  not  consent  to  the  marriage;  but  it  was  nevertheless   sirminpham 

lldd  to  be  valid,  stat  4  Geo.  4-.  c.  75.  s.  16.  which  requires  such  consent,  being  {MahUanu*yf}, 

€tirector\'  only: — Lord  Tenterden  observing,  "We  have  considered  the  varioua 

statutes  referred  toby  counsel,  and  are  all  of  opinion,  that  the  marriage  in 

<|ue^t ion  is  valid.     A  marriage  under  sueh  circumsfance^i  would,  by  stat  26 

^}eo*  2.  e.  33.  s.  1 1.  have  been  void,  but  staL  3  Geo.  4%  c.  75.  s.  1.  recites  that 

Section,  and  that  it  had  been  productive  of  great  evils  and  injustice,  and  then 

gfcrnceeds  to  enact,  'that  so  much  of  the  said  statute  as  is  hereinbefore  recited^ 

mm  &r  as  the  same  relates  to  any  marriage  to  be  hereafter  solemnised,  shall 

%#  And  the  same  is  hereby  repealed/     The  second  section   enacted,  that 

Vkiarrtages  theretofore  solemnised  by  licence,  without  such  consent  as  re- 

«f  Qired  by  the  former  act,  should  be  valid,  with  certain  limitations  imposed 

kj  the  third  and  four  follow  tng  sections.     Then  the  eighth  and  subsequent 

nj  contained  new  provisions  as  to  granting  licences  in  future.     These 

repealed  by  stat  4  Geo,  4.  c.  17.  which  restored  certain  parts  of  stat- 


W^ 


(t)  Respecting  whftt    should   be   conii-       tinued»  vide  ^ru^Tumlerir.  Cmtchleif,  1  Add. 
ft   cohebiution    brguti    and    diKOH'       477,      King  v.  Saiuom^  3  ihtdi  277. 

(2)  8  B.  h  C-  2^. 
tt  1 


MAimiAai  or 

Judgment  of 
Lord  Tenter- 
den  in  Re-r  ▼• 
JiirmnujAttm 
( Inhabitani* 

oT). 


Stftt.  4  GfMk  4. 

c  76.1.17. 
If  tlte  flit  her  of 
tniiior  bi.*  non 
compos  mentis, 
or  tf  ji^u.irdmn^ 
or  muther  of 
ininoT  be  non 
C'»nipoi  mentis, 
or  beyond  teat 
&c,  parties 
maj  apply  to 
the  Itjrd  cbaii- 
ctfJiior, 


MABRUGE. 

26  Geo.  2.  c.33.f  and  some  que^iion  might  be  raisedt  as  to  vWtbcr  tJi^  pvt 
of  staL  3  Geo.  4.  c.  76.  remained  m  force,  which  repealed  iW  dcY^rtk  •»» 
tioD  of  Stat.  *I^  Geo.  %  c  33.     But  that  question  is  oow  refldereti  JMilinri 
by  Stat.  4  Geo.  4*.  e,  75.  which  repealed  stat  4  Geo.  4.  c,  17.  ttiil  •*  mimk  d 
Stat.  26  Geo.  2.  c  33.  as  was  then  in  force.     The  diiIj  fUtii$p«  dMidbnv 
now  to  be  considered,  is  stat.  4  Geo.  4.   c  75.  the   fourte^fitli  vectioi  4 
which  points  out  the  mode  in  which  licences  are  ta  l>e  i>btjuii«di«  mi  iftt 
matters  to  be  sworn  tu  by  tlie  parties  or  one  of  them ;  anfi  oi>e  iff  l^oit 
matters,  where  either  of  the  parties,  not  bring  a  wiiJower  or  widoVt  iliilt 
under  the  age  of  twenty-one  years,  is>  that  the  coDsefil  of  llie  |ifma  9f 
persons  whose  consent  to  such  marriage  is  required,  under  liie  pfmsioQiil 
this  act,  has  been  obtained  thereto.     Then  the  sixteentk  aecttoo  ipiflfa^ 
the  pennons    who  shall   have  power  to  consent,  and  priteceds  'aftd  iid 
consent  is  hereby  required   for  the   marriage  of  such  party  wo  «Mltrifik 
unless  there  shall  be  no  person  authorised  to  give  such  canseot.*    TW  li^ 
guage  of  this*  section  is  merely  to  require  consent ;  it  doc«  ooi  pfoceid  > 
make  the  marriage  void,  if  solemnised  without  consent*     TlMdi  tWtv^f* 
second  section  declares,  that  certain  marriages  shall  be  naU  and  rtA  nil 
marriage  by  licence  without  consent  is  not  specified.     Thus  far,  tJMfifti^ 
the  question  depend:?   upon  ihe  direction  in  the  sixteenth  wctioiij  wdi 
there  were  any  doubt  upon   the  consitruction  of  thai  ■cetloiSt  it  msM  li 
removed  by  th**  twenty-third,  which   enacts,    that  *  if  wiy  Tmlid  wm^ 
solemnised  by  licence  shall  be  procured  by  a  party  to  sueli  nurli^lii^ 
solemnised  between  pcr^on^,  one  or  both  of  whom  shall  he  nadir  af^^ 
means  of  falsely  swearing  to  any  matter  to  which  such   p^tty  ••  iHpni 
personally  to  depose/  not  that  the  marriage  shall  be  void^  bat  .thai  li^ 
property  accruing  from  the  marriage  shall  be  forfeited,  and  tliaU  btara^ 
for  the  benefit  of  the  innocent  party,  or  the  issue  of  tbe  morriagiw    71»* 
a  penalty  for  disobeying  the  direction   of  the  l^islature  gnrin  ift  iW  ^ 
teenth  section,  and  is  calculated  to  prevent  fraudulent  and  ekadoiiyi^ 
riages,  by  depriving  the  guilty  party  of  tbe  |)ecnniarj  bentdl,  w^'^ 
most  commonly  the  inducement  moving  to  the  fraud.     For  their  f«*»^ 
appears  to  us  that  the  marriage  in  this  case  is  valid,  and  the  onkr  «f  i 
right/' 

By  Stat.  4  Geo.  4.  c.  76.  s,  17.  in  case  the  father  or  faih«n  of 
to  be  married,  or  of  one  of  them  so  under  age,  be  noo 
or  the  guardian  or  guardians,  mother  or  mothers,  or  aoy  ef 
consent  is  made  neces»ary  to  the  marriage  of  such  party  or 
compos  mentis,  or  in  parts  beyond  the  seas,  or  shall  ooi 
undue  motives  refuse  or  withhold  his,  her,  or  their  f^oosenl  to  t 
riage,  then  any   person  uesimus  of  marrying,   mav  in  any  uf  tfca* 
apply  by  petition   to  tlie  loid  chancellor,  lord  keeper,  or  Ihc  lot^<* 
sioners  of  the  grpat  seal  of  Great  Britain,  master  of  the  roJk  * 
chancellor  of  Engl  ami,  who  respectively  may  proceed  apQO  »cl  f 
in  a  summary  way  ;  and  in  ease  the  marriage  proposed  upon 
pears  to  be  proper,  the  lord  cbancellor,  lord  keeper,  or  lori» 
of  the  great  seal,  master  of  the  rolls,  or  vice-chancellor,  ii  ^^^"^ 
declare  the  same  to  be  so  ;  and  such  judicial  declaration  is  iwdf  a|*J/^ 
effectual,  to  all  intents  and  purposes^  as  if  the  father,  gusfdiaa  it^^^ 
or  mother  of  the  petitioner  had  consented  to  such  marrisff. 


In  ExparU  LCy  an  infant  (1),  it  was  held,  that  the  foregoing  language  MAmtiAot  or 
did  not  apply  to  the  case  of  a  father  who  is  beyond  the  seas»  or  unreasonably  "  ^'^^^ 
HithholiU  his  consent,  but  only  to  a  case  in  which  he  is  non  compos  mentis; 
that,  the  words  "  any  of  them  whose  consent^"  &c.,  referred  to  the  persons 
natned  in  the  immediately  preceding  member  of  the  sentence,  %iz„  **  the 
guardian  or  guardians,  mother  or  mothers ;  *'  and  that  the  discretionary 
power  of  consent  vested  in  the  court,  in  ca^e  the  consent  should  be  withheld 
unreasonably,  or  from  iintiue  motives,  applied  exclusively  to  the  ciise  of  the 
guardian  or  mother  so  acting* 

Bv  Stat  i  Geo,  4,  c,  76.  s,  23.  if  any  valid  marrias^e,  solemnised  by  licence,    Sint.  4  Gco^  <*, 
be  procured  by  a  party  to  such   nmrriaj^e,  to  be  solemnised   between  per-    ^vhcu  nt*r- 
•ons  one  or  both  of  whom  being  under  tlie  age  of  twenty-one  }ears,  not   riagetUsdy  or 
being  a  widower  or  widow,  contrary  to  the  provisions  of  that  act,  by  means  p7wu'r(Jd°l>c- 
of  such  p.irty  falsely  swearing  aa  to  any  matter  or  matters  to  which  such   tivctMi  partifft 
ty  is  thereinbefore  required  personally  to  swear,  such  party  wilfully  and   i^«»**'^^'' «e*^  *'»« 
sowiiigly  jto  swearing  ;  or  if  any  valid  marriage  by  banns  be  procured  by  a   farfi-it  all  i>ro- 
ty  thereto,  to  be  aolemniAed  by  banns  between  persous>  one  or  both  of  p*?Tty  accruing 
phom   being  under  the  age  of  twenty-one  years,  not  being  a  widower  or  ^^^"     ^ 
ridow,  *ueh  party  knowing  that  such  person,  under  the  age  of  twenty-one 
rs,  had  a  parent  or  guardian  then  living,  and  that  such  marriage  was  bad 
thout  the  consent  of  ^uch  parent  or  guardian,  and  knowing  that  banns 
not  been  duty  publi.Hhed  according  to  the  provisions  of  that  act,  and 
tmving  knowingly  caused  or  procured  the  undue  publication  of  banns,  then 
icb  party  can  be  procetnied  against  by  the  attorney -general   by  informa- 
at  the  relation  of  a  parent  or  guardian,  whose  conaent  has  not  beeu 
iTrn,  for  a  forfeiture  of  all  estate,  right,  title,  and  interest  ta  any  property 
hi  eh  has  accrued  or  may   accrue  to  the  party  so  offending,  by  force  of 
ch  marriage  ;  and  such  estate,  &c.  may  be  secured  under  the  direction  of 
€lie  Court,  for  the  benefit  of  the  injured  party,  or  the  issue ;  and  if  both 
Parties  to  the  marriage  be,  in  the  judgment  of  theCourt,  guilty,  the  property 
WKnj  be  secured   for  the   benefit  of  the  issue*  subject  to  such  provisions  for 
^iie  maintenance  of  the  offending  parties,  as  the  Court  may  think  reasonable. 
T*hc  ittoniey* general  must  be  satisfied  by  the  relator's  oath,  that  the  mar- 
•^iage  has  been   solenrniised   under  circumstances  sufficient  to  authorise  the 
9I& formation,  and  without  the  consent  of  the  relator,  or  that  of  the  other 
X^^r<tnt  or  guardian  of  the  minor  married,  and  that  the  relator  had  not  dis- 
^^^vered  that  tlic  marriage  had  bt^n  i^oten^nised  more  than  three  months 
J*^Tevious  to  the  application. 
^H  \  i  (ieo.  I-.  c.76.  s.  25,  the  information  must  be  filled  within  one  year  Stat,  4  Geo.  4, 


-olemnisation  of  the  marriage,  and  be  prosecuted  with  due  diligence.  ^*  ^^'  *"  ^^' 


_  *    *    rf~»         ^  •./,  rtj        „  ,  Information  to 

3f  «tat.  ♦  Oeo.4,   c.  <6.  8.24^.  all  agreements,  settlements,  and  deeds,  he  fikni  within 
r<Ki  into  or  executed  by  the  parties,  in  consequence  of  or  in  relation  to  on«y««** 
-ie  nianriage  the  information  shall  be  filed,  so  far  as  the  same  shall  be   ^*f^  ^  Geai. 
acQirmrT  to,  or  inconsistent  with  the  provisions  of  such  security  and  settle-  prUto'u»agre«- 
1^1  a«  shall  be  made  by  or  tinder  the  direction  of  the  courts  arc  made  abso-   mv»ts  ta  b« 
jMy  Yoid,  and  of  no  force  or  effect.  ''"***• 

H^f  Stat,  f  Geo.  +.  c.  76.  s.  8.  no  minister  solemnising  marriages  between    stjit.  4  Goo. 4. 
^Wiotiji  buih  or  one  of  whom  shall  be  under  the  age  of  twenty-oue  years  afUr  t'-^^-  *•&• 

No  clergy iTiftfi 
ljSM.&C47i. 
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MARRIAGE. 


Makuiaoe  or 
-JtffliOiis. 


baiiiis  publUbedf  vrili  be  puuisbable  by  ecclesiastical  cetisurei  fori 

sueh  niarnages  witliout  consent  of  parents  or  guardians,  uakM  h^ 


rbe  punislied   notice  of  tlieir  dissent;    and  if  the  parents  or  guardiaos  pobbely  i 

injK*oi"^min«rr    *"  *^^  church  Of  cbapel  where  the  baoiis  are  published,  at  %ht  itme  of  piil 
%vit)iaut  notke.    lication,  their  dissent  to  the  marriage^  the  publication  will  be  al»oliilel|r  \ 
Rut  though   dissent  thus  ex  premised  will  make  banns  rmd,  jet  i 
marriages,  by  banns^  is  not  necessary.  ( 1 ) 


LeriTtCAL  AMD 

Stat  25  Hen.  B. 


4.    LeVITICAL    AND    PBOII1B1TE0    DeGBE£S. 


Stat.  38  Hen.  8, 
p.  7.  ».  7. 


Stat  25  Hen.  8.  e.22,  sa.  5  &  4*,  atler  reciting  that  many  iocoii^ 
bave  fallen  by  reason  of  marrying  within  the  degrees  of  tnarnage 
by  God's  lawB,  that  is  to  say,  the  son  to  marry  the  mother  or  dbe  Hfi 
mother,  the  brother  the  sister^  the  father  his  son's  daugbtrr^  or  lit 
daughter's  daughter,  or  the  son  to  marry  the  daughter  of  hts  fiuhcr  p^ 
create  and  born  by  his  stepmother^  or  the  son  to  marry  his  aunt,  hetf 
his  father*s  or  mothers  sister,  or  to  marry  his  uncle's  wife,  or  the  h&tr  H 
marry  his  son*s  wife,  or  the  brother  to  marry  his  brother's  vife^iviif 
man  to  marry  his  wife's  daughter,  or  bis  wife's  soD^s  daughter*  or  hi*  vilr^t, 
daughters  daughter,  or  his  wife's  sister;  which  marriages  albdl  tlif  ll| 
prohibited  by  the  laws  of  God,  yet  nevertheless  at  some  tim«  liff 
proceeded  under  colour  of  dispensation  by  man's  power ;  enacts  thit  li 
person  shall  from  henceforth  marrj^  within  the  said  degrees. 

But  Stat.  25  Hen.  8.  c,  22.  was  repealed  by  stat  28  Hen*  8.  c7. 
I  Mar,  sess.  2.  Ci  1,,  and  appears  never  to  have  been  rcTired. 

Stat.  28  Hen.  8.  c.  7.  s.  7-  contains  the  same  enumeraliiMi  oC 
hibited   degrees  as  is  gi\^n  in  staL  25  Hen.  S.  c  22,,   and  tliii 
expressly   referred  to   by    stat.  28  Hen.  8.  c.  16.,    which    to  ^% 
all  marriages   solemnised  before  the  3d  of  November,  26  Hen.  K, 
be  not  prohibited  by  God's  laws,  limited  and  declared  in  iLe  act 
this  present  parliament  for  the  establishment  of  the  king's 
otherwise  by  Holy  Scripture,"  and  declares^   "  that  all  childrea 
and  to  be  procreated  in  and  under  such  marriages,  shall  be  lavfsJ 
intents  and  purposes."     Stat,  28  Hen.  8.  c.  7*  was   repealed  by  Hit 
P,  h  M.  c  8.  in  all  at  least  of  its  provisions,  except  those  whseh  lit 
ratory  of  the  prohibited  degrees,  for  it  has  been  contended  that 
SuL  2S  Hen.8,   of  it  was  not  repealed  (2)  ;  and  slat.  28  Hen.  8.  c  16.  was  abo  R|MaM> 
same   stat  of  1  &  2  P.  &  M.  c.S.,  but  revived  by  sUL-1  Elit^c;!^*' 
which  declares  that  '*  all  and  every  branches,  words,  and  saiieMi  i 
said   act   [e^tat.  28  Hen*  8.    c.  16.]   contained,  shaU  be  tt^ivei,  mi 
stand  and  be  in  full   force  and  strength  to  all  intents,  oooiUiidiM 
purposes,**  d*c.     It  seems  to  follow,  therefore,  that  whatev«'  mif  *■" 
the  effect  of  ^tat.  1  Sc  2P.  &  M.  c.8.    upon  stat.2B  Ht5n.ll.  c7^  i** 
vival  in    such   ample    terms  of  stat.  28  Hen.  8.  c*  16.  by  Hal. I  Bfe* 
operated  as  a  revival  also  of  that  part  of  slat,  28  Hen.  S.  e,  7.  wlk^**^ 


€.ie. 


<l)  Vide  Diddearw,  Fmtcit,  3  PbU.  581.       repc^  bj    stat  I  h  f  **•* JViil 
yidt  *tat.  26  Geo,  2.  c.  33.  •-  iL  aactioiMd  by   Cbiff  Jwtm  V«P»^ 

(2)  The  doubt  wbcihcr  this  porlbn  was       Hmr.  Cwftk  V»ygfc.3IT» 
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-  fkct  iocorporated  with  it,  and  which  was  absolutely  necessary  to  be  re-  Lkvitical  and 
ferred  to,  in  order  to  construe  stat.  28  Hen.  8,  c.  16.,  and  to  give  effect  to  '»«"'■"«" 

the  marriages  thereby  legalised.  (1)  . 

Stat  82  Hen.  8.  c.  38.,  after  reciting  that  heretofore  divers  and  many  SutS2Hen.8. 
penoDs  after  long  continuance  together  in  matrimony,  without  any  allega-  ^'  3®*  .1^«  ***- 
tioii  of  either  of  the  parties,  or  any  other  at  their  marriage,  why  the  same  dijn>^>ai^o^to 
matrimony  should  not  be  good,  just,  and  lawful,  and  after  the  same  matri-  marry. 
mony  solemnised  and  consummate  by  carnal  knowledge,  and  also  some  time 
ffknit  of  children  ensued  of  the  same  marriage,  have  nevertheless,  by  an 
unjnst  law  of  the  Bishop  of  Rome,  which  is,  that  upon  pretence  of  a  former 
eontract  made,  and  not  consummate  by  carnal  copulation,  for  proof  whereof 
two  witnesses  by  that  law  were  only  required,  been  divorced  and  separate, 
eoDtrary  to  Grod's  law,  and  so  the  true  matrimony,  both  solemnised  in  the 
of  the  church,  and  consummate  with  bodily  knowledge,  and  confirmed 
with  the  fruit  of  children  had  between  them,  clearly  frustrate  and  dis- 
■olTed :  further  also,  by  reason  of  other  prohibitions  than  God's  law  ad- 
■utteth,  for  their  lucre  by  that  court  invented,  the  dispensations  whereof 
they  always  reserved  to  themselves,  as  in  kindred  or  affinity  between  cousin- 
germanes,  and  so  to  fourth  and  fourth  degree,  carnal  knowledge  of  any 
of  the  same  kin,  or  affinity  before  in  such  outward  degrees,  which  else 
were  lawful,   and  be  not  prohibited  by  God's  law,  and  all  because  they 
would  get  money  by  it,  and  keep  a  reputation  to  their  usurped  jurisdiction, 
whereby  not  only  much  discord  between  lawful  married  persons  hath  (con* 
tnry  to  God's  ordinance)  arisen,  much  debate  and  suit  at  the  law,  with 
igful  vexation,  and  great  damage  of  the  innocent  party  hath  been  pro- 
and  many  just  marriages  brought  in  doubt  and  danger  of  undoing, 
also  many  times  undone,  and  lawful  heirs  disherited,  whereof  there  had 
else,  but  for   his  vain-glorious  usurpation,  been  moved  any  such 
Ion,  since  freedom  in  them  was  given  us  by  God's  law,  which  ought  to 
moet  sure  and  certain ;  but  that  notwithstanding,  marriages  have  been 
;ht  into  such  an  incertainty  thereby,  that  no  marriage  could  be  so 
^irdy  knit  and  bounden,  but  it  should  lie  in  either  of  the  parties'  power 
Mid  arbiter,  casting  away  the  fear  of  God,  by  means  and  compasses  to 
a  pre-contract,  a  kindred  and  alliance,  or  a  carnal  knowledge,  to  de- 
the  same,  and  so  under  the  pretence  of  these  allegations  afore  rehearsed, 
five  all  the  days  of  their  lives  in  detestable  adultery,  to  the  utter  destruc- 
of  their  own  souls,  and  the  provocation  of  the  terrible  wrath  of  God 
the  places  where  such  abominations  were  used  and  suffered :  enacts 
all  and  every  such  marriages  as  within  this  church  of  England  shall  be  All  pertonx  h% 
between  lawful  persons,  (as  by  this  act  we  declare  all  persons  to  |jj]l^"^%i^' 
lawful,  that  be  not  prohibited  by  God*3  law  to  marry,)  such  marriages  that  be  not 
ng  contract  and  solemnised  in  the  face  of  the  church,  and  consummate  fTjj!**'*^  **' 
bodily  knowledge,  or  fruit  of  children  or  child  being  had  therein   Vmugli.*206. 
eeo  the  parties  so  married,  shall  be  by  authority  of  this  present  parlia-  The  marriage 
aforesaid  deemed,  judged,  and  taken  to  be  lawful,  good,  just,  and  in-  ^jJU^'^JllJ^' 


C  B)  It  is  rtmarkable,  that  fUt.  28  Hen.  8.       hibitioni  there  given,    and  those   in  stat. 

>  fa  not  printed  in  the  common  editions 

ht  tlatiiles    at  large,  but  it   will   be 

4  b    the  ''Statutes  of  the    Realm** 

*X  the  only  dMTcreace  between  the  pro- 


^*  fa  not  printed  in  the  common  editions      95  Hen.  8.  c.  29.  being,  thatsUt.  S8  Hen. 
^^  ttatutes   at  large,  but  it  will   be      8.  c.  7.  seems  to  confine  them  to  marriages 
b    the  "Statutes  of  the    Realm**      folknrcd  by  •« eamal  knowledge.** 
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I^EVmCAL    AKD 
mOHIBlTED 

DicaMEr^ 

trncled  and 
loU'inmNed  in 
the  face  oE  the 
cbuTch,  and 
consummate 
with  bodily 
ktiowJt^dpje  or 
fruit  of  child, 
I  zkolwith'itiiivd- 
ingany  pre- 
contract. 


Ancient  pro- 
hibition of  the 
canon  law  wha 
to  the  seventh 
generation. 


Any  nnarriagc 
i  vitbout  the 

Levitical  de- 
Ugrees. 


dissoluble,  Dotwilbstaudttig  any  pre-contract  or  pre-coniiiicu 
not  consummati^   wilb    bodily   knowledge,  Mrliicb  estli^  of 
married  or  both  shall  have  made  with  any  other  persoo  oi 
the  time  of  contracting  that  marriage  which  \s  tulemciUed  i 
or  whereof  such  fruit  is  endued,  or  may  ensue,  as  afore,  mad 
any  dispensaliou,  prescription,  law,  or  other  ihiog  granled  or 
act  or  otherwise  ;  and  that  no  reservation  or  profaibttioD,  Godti 
shall  trouble  or  impeacii  any  marriage  without  the  Levttie&l 
that  no  person,  of  what  estate,  degreet  or  condition  soever  be 
after  the  first  day  of  the  ^id  month  of  July  aforesaid,  he 
the  {spiritual  courts,  within  this  the  king's  realm,  or  any  hi^  gmce  s 
and  dominions,  to  any  process,  plea,  or  allegation, con tnwy  to 

The  more  ancient  prohibition  of  the  canon  law  was  to  the 
atioo  :  **  De  aiBnitate  cousanguinitatis  per  gradus  cogomtioiii% 
ad  septimam  generationem  observari."  (1)     And  the 
the  Church  of  England,  as  in  the  council  of  LoDdon  (2|:  ** 
parentela  ex  alterutrii  parte  ad  septimum  gradum  perveniftl;'*  lai 
council  of  Westminster,   "  Inter  consanguineos,  seu  aHioitate  fn 
usque  ad  septimam  generationem  matrimonia  contrahi  prohibeflM 
in  the  fourth  council  of  Lateran,  which  was  held  A.D.  1215*  ihc  pi 
was  reduced  to  the  fourth  degree:  *'  Prohibitio  copula  conjug^ii 
consanguiiiitalis  et  affinitatis  gradum  dc  ctetero  non  cxecf&at:  ipi 
ulterioribas  gradibus  jam  non  potest  absque  gravi  dlspeociio  hujmM 
hibitio  general) ter  observari/'     Which  limitation  was  also  tke  nd 
Church  of  England,  as  appears  not  only  by  this  f^tatute,  butabo  by 
quent  difipensatitms  for  the  fourth  degree,  (and  no  fmtlieery)  wbieb 
with  in  our  ecclesiastical  records;  as  granted  here  by  special 
from  the  see  of  Rome.  (3) 

Til  ere  are  other  laws  of  God,  prohibiting  marriages,  betides  t 
God  in  the  Levitieal  deforces ;  as,  persons  precontracted  to  one  il 
prohibited  by  the  law  of  God  to  marry  against  stich  prreoittiicl^ 
persons  of  natural  impotency  cannot  marry,  sinee»  if  marriage 
ends  of  procreating  children,  &c.  it  is  as  null  ;  which  m 
peached,  as  contrary  to  tbe  laws  of  God,  though  out  of  the 

Since  stat,  32  Hen- 8.  c.38^  if  the  spiritual  court*  ptoeeed 
marriage  out  of  the  Levitieal  degrees  for  incest,  a  prohtbilloe 

The  Levitieal  degrees  are  as  follow  (5) :  — 

Of    TH£   MAK's    PAKT* 


DtgrecM  of  Kindred  amd  C*msanffuiniiy 
prohibittd. 

A  man  may  not  marry  his 

1  Mother. 

3  Father'i  sUtcr. 

3  Mothcr'i  sister. 

4  Sister. 

5  Daughter.  (6) 

6  Son'«  daughic!r,  or  diiughtcr's  daughter. 

(1)  Cau*.  S5.  q.  2,  9,  c.  I,  A  20,  81. 

(2)  2  Spch  8. 
(»)  Ilarritom  v,  BvrvetliD.  IK),  Vaugh 

3S0. 


A  man  nmj  i 

t  FathvrV  vile. 

2  Uncle**  wifiiL 

4  B- 

5  \^ 
fi  S^m'i  wile,  of  wiXle\  « 

7  Daughter  <if  hia  wifc'c  I 
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OF    THE    WOMAN  S    PART. 


Difrmt  0/  Xhdrmi  and  Ctmtant^mniiy 
ptokihU^d, 

A  womiii  VMkf  not  vmrrj  her 
I    FAtfaer. 
SI   Father'*  brother. 

3  Mother'!  bf  oilier* 

4  Uroiber. 

5  Son. 

15  Son  of  her  son  or  daughter. 


Dtgrtm  of  Affinity  and  AtllaHC§ 
frokibiitd, 

A  woman  may  not  mwry  bcr 

Mothi^r'ti  buitbtitid. 
Aunt's  hudutnd.  (1) 
Sister's  Im^bancL 
Hu»bfladi'«  brother. 
Uaugbter'*!  hu.shnnd. 
i   Son  of  ber  ton  or  daughter. 


raoHiirTUi 


From  these  prohibitions  it  appear^^  that  marriages  in  the  ascending 
uid  descending  line,  i,  e,  of  children,  MPith  their  father,  grandfather,  motheri 
grandmother,  and  so  upwards  are  prohibited  without  limit ;  because,  (im- 
mediate or  mediate^)  of  their  being;  and  it  U  directly  repugnant  to  the 
€«tier  of  nature,  which  has  assigned  several  dutie*i  and  oflices  ei^sential  to 
each,  that  w^otdd  thereby  be  inverted  and  ovorthrown.  A  parent  cannot 
obey  a  child ;  and  therefore  it  is  unnatural  that  a  parent  t^hould  be  wife  to 
a  child ;  a  parent,  as  a  parent,  ba»  a  natural  right  to  command  and  correct 
a  ehild ;  and  that  a  child,  as  husband,  should  command  and  correct  the 
«une  parent,  is  unnaturaL  (*i)  And  thfcrefore  Grotius,  %ipeaking  of  suck 
marriages,  s^ay^:  **  Quai  quo  ininys  licita  sunt  rati  (ni  fallor)  satis  apparet ; 
iiaai  nee  maritus,  qui  superior  est  lege  matrimonii,  earn  reverentiam  potes, 
pgWEitare  matid  quam  natura  exigit,  nee  patri  filia;  quia,quanquam  inferior 
est  in  matriinonio,  ipsuni  tamen  matrimoniutu  talem  inducit  soctetatem,  quce 
illius  neeessitudinis  reverentiam  excludit"  To  which  may  be  added,  the 
inconsl^ti^ncy,  absurdity,  and  manstrousness  of  the  relations  to  be  begotten, 
^  such  prohibition  were  not  absolute  and  unlimited,  &c.  The  sou  or 
AMlghterffor  instance)  born  of  the  mother,  and  begcit  by  thes^on,  considered 
MM  born  of  the  mother,  would  be  a  brother  or  sister  to  the  father,  but.  us 
begot  by  him,  would  be  a  son  or  daughter*  80,  the  issue  procreate  upon 
the  grandmother,  as  born  of  the  grandmother,  will  be  uncles  or  aunt4  to 
the  father,  but  as  begot  by  the  son,  they  will  be  sons  or  daughters  to  him, 
end  this  is  in  the  firt»t  degrees  of  kindred. 

Tberc  are  two  rules  in  the  Reformatio  Legum  (S),  which  illustrate 
tlie  Lcvitical  degrees:  *M.Non  solum  in  legitimis  niatritnoniis  talem  habent 
dt«positionem,  qualem  jam  posuimus,  sed  eundera  in  corporuni  illegitinm 
conjonctione  locum  habent ;  tilius  eitim,  quo  jure  matrem  non  potest  \i\* 
sumere,  eodem,  nee  patris  conciibinam  habere  potest ;  et  pater,  quo 
jo  tiUi  non  debet  uxorem  contrectare,  sic  ab  ilta  ae  removeredebet,  qu& 
est  abusus ;  qua  ratione  mater  nee  cum  filise  marito  jungi  debet, 
etiam  cum  illo  congredi  quoe  filiam  oppresserit 

^  2.  Non  solum  istas,  maritis  adfauc  superstitibus,  disjungi  personas  quas 
i^Dtus,  fted  etiam  illis  mortuis,  idem  perpetuo  valere*     Quemadmoduin 


fm.  f!8,>,  where  a  man  hnd  ttiarricd  a  bas- 
l  of  bis  sUter.  the  lord  clilef  justice  held, 
I  ti'H  i>oiirt  ^H^ined  to  think,  it  would  be 
'*  if  a  bft-starfl  shouUl  nut  Iw 
I  the  5t4t  S2  Men,  8.  c.  38., 
ttufeirule,a  man  might  marry  hUown 
liUff ,  and  where  ic  i»  iiud,  that  a 
i  i%  tjtc  «oD  uf  no  ope«  tbi^  U  in  civil 
,  and  when  there  ii  an  ioheritancew" 
I  Rry,  V.  Chnjtn,^  Satk.  €6.     RtJt 


V*  HodnetL  ( InkahitantM  of%  I  T.  R,  96. 
DieL  prr  \a\,  Stowetl,  in  Homer  v.  Ifor- 
ntr»  1    Con*ist»  352. 

(I)  111  ElWrton  v,  Gaitrea  (I  Com.  518.), 
where  Ellerton  h^d  married  the  do ugbtcr  of 
the  aliter  of  his  former  wife,  this  was  dvcUred 
to  t»e  vttbin  tlie  |irahibltioii  of  the  Letriti- 
eal  degrees. 

(»)   l>e  Jiir.  I.  2.  e.  5. 
(3)  liX  ibU 
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viTic&L  Axu   eniin  horribile  flagitium  est  in  vita  patriot  fratris,  patrm,  aul  a^ 

ottiiiTED         iUorum  uxores  violare :  sic,  post  mortem  illonim  niatrimooian  mm  Wk 

contrahtre,  parem  turpitudinem  babet/* 

There  are  several  degrees  wlitcb,  aUhough  not  expreeeljr  nafff<l  in  tki 
Levitical  law,  are  yet  probibited  by  that  law,  and  by  ataL  S2  Heft.  8.  cSl 
parkaie  ratiotm^  which  Is  stated  in  the  Reformatio  Legum  (1)  :  '^  Hoc  tflMS 
in  illis  Levitici  capitibus  diligenter  antmadvertendum  est,  miniin^  ibiinMi 
non  legitinias  personas  nominatim  explicari.  Nam  Spiritus  Saiictns  Qlvfti 
personam  evidenter  et  expresse  posuit,  ex  quibus  similia  spatia  rcttgaonm 
graduum,  et  dilFerentiee  inter  se»  facile  possint  conjectari  et  loveiiirL  Qat»' 
admDdum,  exempli  causfk,  cum  filio  non  datur  uxormater«  cM>naeqiiefliart«il 
ne  filia  qnidem  patri  conjux  dari  potest*  £t,  si  patrui  non  Licet  uxoroD  Ai 
matrioionio  habere,  nee  cum  avunculi  profecto  conjuge  nobis  ouptue  eanoA 
possunt/'  To  which  the  same  book  adds  two  particular  rules  for  oir 
direction  in  this  matter:  **  1.  Ut  qui  loci  virls  attributintur,  eosdem  iciaav 
fEemtnis  asslgnari,  paribus  temper  proportioimm  etpropinquitatum  gririfhw 
2*  lit  vir  et  uxor  unam  et  eandem  inter  se  carnem  habere  existimeDtariA 
ita  quo  quisque  gradu  coii^ngui^itatis  quemque  contingit,  eodeai  ^ 
uxoremcontinget  affinitatis  gradu,  quod  etiam  in  contrariam  partem. 
rati  one,  valet." 

Upon  tlie  foregoing  rule,  from  parity  of  reason  (2),  rests  Ihe 
against  marrying  a  wife's  sister  (3);  upon  which  qu^tioD  Bishop  Jml 
thus  writes  (4) :  <^  Albett,  I  be  not  forbidden  by  plain  words  ta 
my  wife'fi  sister^  yet  am  I  forbidden  so  to  do  by  other  uroffdib 
by  exposition  are  plain  enough*  For  when  God  conuBliidi  w^  I 
shall  not  marry  my  brother's  wife,  it  follows  directly  by  the  ttBfi>  till 
he  forbids  me  to  marry  my  wifei  sister.  For  between  one  hkoi  vA 
two  sisters,  and  one  woman  and  two  brotliers^  is  like  analogy  or  proportiaa* 
Accordingly,  in  the  canons  of  1571,  where  the  dissoluttoo  of  all 
within  the  Levitical  degrees  is  directed^  this  case  is  specially 
'*  Maxime  vero,  si  quis  priore  uxore  demortuut  ejus  sororem  oxore 
hie  enim  gradus  communi  doctorum  virorum  consensu,  et  jndM^ 
in  Levitico  prohiberi."  And  when  this  point,  of  marrying  the  vt&*f  tii 
came  under  consideration  in  Hill  \, Good  {5),  though  it  was  alleged  ikiili* 
precept, /TfiVmi /aci'«,  seemed  to  be  only  against  having  two  sislefB  si  Ar 
same  time,  and  prohibition  to  the  Spiritual  Court  was  granted,  yet  is  Tiiiif 
term,  26  Car*  2.,  after  hearing  civilians  they  granted  a  coi»ttltaiMNi  iiiift 
matter  within  stat.  32  Hen.  8.  c.  38.;  though  nUU  2S  Hen.  &  e.  $7-  li^ 
never  been  revived,  which  yet  it  virtually  was,  and  thef«>  as  m  stat-SSfi^ 
8.  c*  22.,  the  wife*s  sister  is  expressly  prohibited*  (6) 

Upon  the  like  parity  of  reason,  in  Wortltfv,  W€itkinmm{1)tmeami^ 
tion  was  granted,  where  one  had  married  the  daughter  of  the  sister  il  iii 
former  wife  ;  which  (as  Sir  John  King  stated  the  argument)  is  ia  lit  fliV 


(2)  2   Inst.   683.      Harriwm  ▼.   BmrweU 

{D,D.),   2   Vent.  12. 

(3)  The  illegal  it  J  of  inAma|^  witli  « 
deee&ied  wUe*s  sister,  was  eluboratelj  dis< 
cuHset!  durinp^  the  ftitting!?  after  T.  T.  1947, 
in  Reff.  v.  the  Inhabitanti  of  the  Parish  of 
SL  Gila  •«  thM  FiddMj  m  tJu  County  of  Mid'- 


dhmx.     JudgmcBt  Iim  bm  jft  1 

but  it  will  appear  in  the  addiaAk  W^^^ 

livered  before  the  publieMiMM  of  llks  i 

(4)  Stry.  Park.  App.  38. 

(5)  Vaugh,  S02. 

(6)  GibaoD's  Codei,41S. 

(7)  2  Lev.  ^4.    31 
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degree  of  proximity,  as  the  nephew's  marrying  his  father's  brother^s  wife ;   Livhical  amd 
aod  this  being  expressly   prohibited,   the  other,  paritate   rationis,   is   so   p^ofl^'' 

too.  (1)     So  when  Cromwell  desired  (2)  a  dispensation  for  one  Massey,   • 

who  was  contracted  to  his  late  wife's  sister's  daughter,  the  archbishop 
denied  it,  as  contrary  to  the  law  of  God,  and  gave  for  reason,  ^that  as 
sereral  persons  are  prohibited  which  are  not  expressed,  but  understood,  by 
like  prohibition  in  equal  degree ;  so»  in  this  case,  it  being  expressed  that 
the  nephew  shall  not  marry  his  uncle's  wife,  it  is  implied  that  the  niece 
shmll  not  be  married  to  the  aunt's  husband. 

The  (ike  rule,  de  paritate  rationis,  forbids  the  uncle  to  marry  his  niece, 
for  though  it  be  not  expressly  forbidden,  it  is  virtually  prohibited  in  the  pre- 
cept that  forbids  the  nephew  to  marry  the  aunt.  (9) 

But  where  the  case  in  the  Spiritual  Court  was,  that  one  had  married  the 
wife  of  his  great  uncle,  this  was  declared  not  to  be  within  the  Levitical 
degrees ;  and  accordingly,  (aAer  the  opinion  of  all  the  judges  taken  by  the 
king's  special  command,)  a  prohibition  was  granted.  (4) 

Before  stat  5&6  Gul.  4.  c.  54.  the  disabilities  arising  from  consanguinity  Marriages 
and  affinity  were  considered  as  constituting  only  a  canonical  impediment,  ^^o^  the    ^ 
and  rendering  the  marriage  voidable  and  not  void  ;  but  that  statute,  after  £|^5^^  q 
reciting  "  that  marriages  between  persons  within  the  prohibited  degrees  are   Gul.  4.  e.  54. 
▼oidable  only  by  sentence  of  the  Ecclesiastical  Court  pronounced  during     -I?"^ 
the  lifetime  of  both  the  partieft  thereto,  and  that  it  was  unreasonable  that  the  prohibited 
slate  and  condition  of  the  children  of  marriages  between  persons  within  ?f^"*^,?J*^ 
the  prohibited  degrees  of  affinity  should  remain  unsettled  during  so  long  a       "^ 
period,  and  it  is  fitting  that  all  marriages  which  may  hereafter  be  celebrated 
between  persons  within  the  prohibited  degrees  of  consanguinity  or  affinity 
■hould  be  ip90  facto  void^  and  not  merely  voidable ;"  enacts  '*  that  all  mar- 
riages which  shall  have  been  celebrated   before   the  passing  of  this  act 
(August  SI.  1835)  between  persons  being  within  the  prohibited  degrees  of 
affinity,  shall  not  hereafter  be  annulled  for  that  cause  by  any  sentence  of 
the  Ecclesiastical  Court,  unless  pronounced  in  a  suit  which  shall  be  de- 
pending at  the  time  of  the  passing  of  this  act,  provided  that  nothing  herein- 
before enacted  shall  affect  marriages  between  persons  being  within  the  pro- 
hibited degrees  of  consanguinity." 

Sect  2.  '*  That  all  marriages  which  shall  hereaf^r  be  celebrated  between  Marriaga  of 
pereoDS  within  the  prohibited  degrees  of  consanguinity  or  affinity  shall  be  **!r??^|I}*d*" 
■beolately  null  and  void  to  all  intents  and  purposes  whatsoever."  greet  to  ba 

Sect.  3.  «  That  nothing  in  thb  act  shall  be  construed  to  extend  to  Scotland."   alMolutely 

In  Ray  v.  Sherwood  (5),  it  was  held,  that  a  father  has  a  sufficient  interest  ^^         ^^ 
hr  a  civil  suit  to  annul  the  marriage  of  his  daughter  when  of  age:  Sir  Herbert  sufficient  in- 
Jenner  observing^  "the  question  then  comes  to  this :  is  the  interest  of  a  father  terest  for  a 
ID  the  marriage  of  a  daughter  or  of  a  son,  who  has  attained  majority,  and  ^^^f^^^^^p- 
eppecially  in  the  case  of  a  daughter,  is  the  interest  of  a  father  in  respect  to  such  riage  of  hia 
daughter,  who  is  still  an  inmate  of  his  house,  and  a  part  of  his  family,  sufficient  ^"^^^  ^^^^ 
to  entitle  hiin  to  proceed  in  a  cause  to  have  the  marriage  of  such  daughter  or  inccttuousiiuv- 
•on  declared  void  ?    What  are  the  considerations  which  apply  to  cases  of  this  ria^ 

(1)  Renmngtim*8eaM,eit  Hob.  181.  Stuw-  (3)   Watkitum  ▼.  Mtrgatrom^  lUjm.  (Sir 

^imf   V.  iVvrtry,  2  Lutw.  1075.       Scd  Tide  T.),  464.     Haimu  v./eMott,  5  Mod.  17a 
c^at  €f  Richard  Pormnu^  I  Inst  235.    HiU  ▼.  (4)  Harritom  ▼.  BunMtt  (D.  D. ),  Vaugh. 

GaM  Vaugh.  322.  206.     2  Vent  9.  ^il  ▼.  GM;  Vaugh.  90S. 

(9)  Stry.  Cranm.  46.  (5)   1  Curt.  227. 
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.  V*  Mad- 

iritti  the  filter 
of  a  former 

is  \oid  tinder 
Stat.  5&6  GuL 
,  c54. 


description  ?  Does  it  follow,  because  the  daughter  or  iOD  ham  attatetf  ■§- 
jority,  that  therefore  all  the  obligations  which  existed  betirccs  llwvi  ^mm 
ceased  >  Did  they  all  terminate  with  minority  ?  Are  «n  tbe  mutiial  and  re- 
spective obligations,  and  doties  and  rights  of  the  partis— «li  tlie  pttwefi  OMr 
trol,  and  authority  of  a  father  over  such  a  son  or  daogbler.  ai  tta  end  tW  ^ 
they  attain  majority?  I  think  clearly  and  undoubtedly  not.  So  long  w»mmmm 
daughter  resides  under  the  father's  roof,  though  major,  they  still  isdbe  9.ftt% 
of  the  family ;  and  he,  as  the  head  of  the  family,  has  the  cafv  of  lliefaldf, 
and  is  entitled  to  exercise  a  parental  control  over  such  per»oirs*  I  do  wliao* 
ceive  that  a  father  is  relieved  from  the  obligation  of  maintaiuitig^  io|i^Oflii|; 
protecting,  and  advising  a  daughter  so  circumstanced :  the  muluil  oUigatiooi 
and  duties  remain  the  same  —  that  of  protection  and  advice  from  tlie|«iioi« 
and  filial  duty  and  reverence  from  the  child,"  (I) 

A  marriage  with  the  lister  of  a  former  wife*s  mother  is  null  and  rad  main 
Stat.  5  &  6Gul.  1.  c.  54-. ;  coitsequentKs  if  a  man  marry  A.,  and  ailrr  bit 
death  marrj'  B.,  the  sister  of  A/s  mother^  and  then,  duHng  tlie  liiSetiiBe  «l 
B.,  marr}^  a  third  person,  he  cannot  be  convicted  of  higaiot,  becMfti&t 
marriage  to  B,  was  null  and  void.  Thns,  in  Regina  v.  Ma4d€m(^\  il  if^ 
peared  in  evidence^  that  in  the  year  1H27»  the  prisooer  marri4-d  a  mmam 
named  Mary  Duncan,  who  died  in  the  year  1839.  In  the  monlh of  Noin*' 
ben  1840,  the  prisoner  was  again  married  to  one  Anne  MullbaJiY,  bf  lli 
Rev.  Mr.  Crotty*  then  of  Birr,  who  had  been  a  Roman  Catholic  prtoltbtf 
who  at  this  time  professed  the  Presbyterian  religion,  and  wa*  offidalll|it 
a  minister  of  that  religion*  The  parties  were  both  Roman  Catbiiib 
and  Anne  Mullhaire  was  the  sister  of  the  mother  of  Mary  Dooeaa.  lla 
prisoner's  former  wife.  The  ceremony  was  not  perfcirtoed  aoeordkf  to 
the  form  prescribed  in  the  Roman  Catholic  chureh,  but  accordiof  la  tli 
Presbyterian  form.  It  also  appeared  that  Mr.  Crotty,  at  the  ttise  lie  ftt* 
formed  this  ceremony,  had  not  jurisdiction,  according  to  the  ruWof  ifct 
Roman  Catholic  Chnrch,  to  perform  the  marriage  ceremony.  In  \ 
18f2t  the  prisoner  was  again  married  to  one  Mary  Fttzpatrick,  both  ! 
Catholics,  by  a  Roman  Catholic  clergyman,  Anne  Mullhaire  belogtfilli 

On  behalf  of  the  prisoner  it  was  submitted,  that  in  ihi^  ease  Ike  | 
must  be  acquitted.  That  in  an  indictment  for  bigamy*  it  wma  t  wraM  li 
prove  two  valid,  legal,  and  binding  marriages  in  the  lifetime  of  Uir|Hrt» 
That  the  marriage  in  1827  was  out  of  the  question,  except  so  ur  a»  Ai 
relationship  that  existed  between  the  person,  the  prisoner  tlien  nwrrk^ai 
Anne  Mullhaire  ;  and  that  ttie  marriage  with  Anne  MuHbaire  w«a  aatanii 
marriage,  having  been  a  ceremony  performed  between  two  Ronao  Cili^ 
lies,  not  accoriiing  to  the  ritual  of  their  church,  and  by  a  person  vlio  Wit 
the  time  no  jurisdiction  or  authority  to  perform  such  a  cerenMMiy,  «avti»A 
presbyterian  minister,  and  as  such  his  marriage  was  iitTatid.(S)  Up* 
another  ground,  also,  that  marriage  was  wholly  void;  the  seeotid  teedaarf 


(I)  I  Black.  Com.  4^6— 4rib.  I}Hr*l*y 
(lAtrd)  r*  Fitz/taTtUn^e  Berke^^S  Ve«.25l. 
Hex  ?.  New  FortMt  ( InhahUdntt  of),  5  T,  R. 
478.  iifx  V.  Sowcrbtj  ( lufmbitant*  of),  2 
Eart,  876.  Rer  t.  iioach  ( Inhnhttttmts  #/), 
H  T.  R.  252.  Htx  T  Evertom  {  Inhabitant* 
**f\  I   Etrt,  5*:6.       Rex  v.  IHcashy   ( Inha- 


hi«ani$   of},  S  B.  A    A.  S77.      J 

T.   Lawfitrdi  imktiUtiWtm  ^\%KkC\ 
(S)  ]  Iruh  Ctrr,  Bcp   TSt. 

(lrisli),2l5w 
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Stat.  5&6Gu1.  K  cSi.  having  enacted,  *<  that  all  marriages  which  shall   Lkvitical  a» 
hereafter  be  celebrated  between  persons  within  the  prohibited  degrees  of  ijigrwm*" 

consanguinity  or  affinity,  shall  be  absolutely  null  and  void  to  all  intents  and 

purposes  whatsoever."  That  statute  was  passed  in  August,  1835,  prior  to  the  *^'  ^'  " 
marriage  with  Anne  Mullhaire,  and  one  of  the  degrees  of  affinity  in  the  list 
of  prohibited  degrees,  in  the  Book  of  Common  Prayer,  is  the  **  wife's  mo- 
thers sister,"  which  was  the  precise  degree  of  affinity  subsisting  between 
Anne  Mullhaire  and  the  prisoner.  That  the  marriage  with  Anne  Mullhaire 
being  therefore,  upon  those  grounds,  null  and  void,  the  prisoner  had  not 
committed  the  crime  of  bigamy. 

To  these  arguments  the  counsel  for  the  Crown  replied,  that  the  Rev.  Mr. 
Crotty  was  an  ordained  priest  of  the  Roman  Catholic  church,  and  not  the 
lets  a  priest,  because  he  abjured  the  tenets  of  that  church,  or  by  the  de- 
crees of  that  church  had  been  forbidden  to  perform  the  marriage  ceremony. 
This,  therefore,  distinguished  the  case  from  Regina  v.  Milles  and  Regina  v. 
Smith  (I),  which  turned  upon  the  fact  that  the  person  celebrating  the 
marriage  was  not  in  holy  orders.  But  that  the  matter  was  put  beyond 
doubt  by  stat  B&S  Vict  c.  113.,  which  passed  on  the  12th  of  August,  1842, 
and  confirmed  all  marriages  theretofore  celebrated  in  Ireland  by  Presby- 
terian or  other  dissenting  ministers  or  teachers. 

As  to  the  second  objection  :  that  this  marriage  was  not  within  the 
"  prohibited  degrees  "  referred  to  in  stat  5  &  6  Gul.  4.  c  54.  Those  words 
must  be  understood  as  referring  to  degrees  prohibited  by  the  common  or 
acatnte  law,  and  not  by  the  canons ;  for  the  canons,  though  the  violation  of 
them  might  subject  a  clergyman  to  ecclesiastical  censures,  could  not  be 
held  binding  on  the  laity.  (2)  That  the  prohibited  degrees  as  known  to 
and  recognised  by  our  law  were  precisely  detailed  in  stat  28  Hen.  8.  c.  2.  s.  2. 
(Ir.),  and  are  afterwards  generally  referred  to  in  stat.  33  Hen.  8.  c.6.  (Ir.), 
where  it  declares  '*  all  persons  to  be  lawful  that  be  not  prohibited  by  God's 
lawto  marry.**  Now  the  degree  in  question  does  not  appear  either  in  stat  28 
Hen.  8.  c.  2.,  or  in  the  18tli  chapter  of  Leviticus,  which  is  manifestly  referred 
to  by  stat.  33  Hen.  8.  c.6.,  and  therefore  cannot  be  deemed  a  prohibited 
degree. 

Mr.  Justice  Burton  having  expressed  a  strong  opinion  against  the  first 
otjection,  his  lordship  said  that  the  second  question  was  one  of  so  much 
Borelty,  and  depended  so  much  upon  the  law  relating  to  marriage  as  esta- 
hfished  in  the  Ecclesiastical  Courts,  and  the  precise  circumstances  under 
vhich,  previous  to  the  recent  statute,  marriages  were  held  voidable  in  these 
CoartSy  that  it  was  evident,  the  question  could  not  be  satisfactorily  consi- 
dered upon  circuit  The  learned  judge  then  suggested,  that  the  cheapest 
•ad  most  expeditious  course  for  him  to  take,  if  there  was  no  objection  to  it, 
vaa  to  send  the  case  to  the  jury,  reserving  the  objections  for  argument  in 
tDwn  immediately  after  his  return  ;  and  if  he  then  felt  any  doubt  upon  the 
eaae,  or  if  the  counsel  for  either  party  should  then  desire  to  have  the  case 
broaght  further,  he  would  bring  it  before  the  twelve  judges. 

This  course  was  acceded  to  by  all  the  parties,  and  the  case  having  been 

it  to  the  jury,  they  found  a  verdict  of  guilty. 

Upon  the  return  of  the  learned  judge  to  town,  the  case  was  again  brought 

(1)  2  Crawford  &  Dix  (Imh),  318.  (2)  MiddlHon  r.  Croft,  2  Sir.  1056. 
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LxTmcAL  AWD  before  him,  when  his  lordship  held  that  the  rdationship  in  the  present  ( 
DBoikBtt!^         was  within  the  prohibited  degrees,  and  that  coDsequentlj,  as  sach  relation- 

ship  rendered  the  marriage  with  Anne  Mallhaire  null  and  void  under  the 

^*  ^''^'""'^  recent  statute,  it  was  clear  that  the  prisoner  had  not  conunitted  the  crime 
of  bigamy. 
Judpient  of  In  ^^  ▼•  Sherwood  (1)  Sir  Herbert  Jenner  stated,  **  The  question  de^ 

Sir  Herbert        pends  on  the  act  of  parliament  recently  passed  with  reference  to  marriaga 
^'sytrwJd/^    ^^  ^^^  description,  which  were  voidable ;  Mr.  Sherwood  having  married, » 
is  alleged,  the  sister  of  his  deceased  wife."  ....<*  It  is  quite  impossible  to 
say,  that  this  is  not  a  case  which  calls  loudly  for  the  interference  of  thoie 
courts,  to  whose  cognisance  such  questions  properly  belong.     In  the  int 
place,  this  is  a  contract  which  is  prohibited  by  the  laws  both  of  God  and  mia; 
for  so,  sitting  in  an  Ecclesiastical  Court,  I  should  be  bound  to  oouider 
it,  even  if  I  were,  as  I  am  not,  among  the  number  of  those  who  prifatdk 
entertained  any  doubt  upon  the  subject     In  the  second  place,  it  is  a  seod 
and  clandestine  marriage ;  perhaps  not  clandestine  in  the  strict  legal  mcu- 
ing  of  the  term,  for  the  term  <  clandestine'  is  applied  by  the  law  to  t 
marriage  where  there  has  not  been  a  due  publication  of  banns,  and  I  an 
not  at  liberty  to  enter  into  that  question;  but,  morally  speaking,  and  using  tk 
common  acceptation  of  the  term,  it  is  a  secret  and  clandestine  mairiage, 
purposely  and  studiously  concealed  from  the  knowledge  of  those  who  ven 
directly  interested  to  prevent  one  of  the  parties  from  entering  into  the  ■•- 
hallowed  contract     Lastly,  it  is  a  case  calling  for  the  interferenee  of  tk 
Court ;  because,  as  I  collect  from  the  libel,  there  has  been  no  cohahitatioB 
of  the  parties  since  the  marriage,  so  that  it  is  not  too  late  now  for  the  Cotrt 
to  prevent  the  consummation  of  the  offence,  if  the  law  has  not  placed  n 
insuperable  barrier  to  any  proceeding  for  that  salutary  purpose. 

**  That  this  Court  would  and  ought  to  lend  its  aid  and  assistance  towirdi 
the  accomplishment  of  so  desirable  an  object  cannot  be  doubted:  and  I 
have  myself  no  hesitation  in  saying  that  I  should  feel  great  regret  if  I  woe 
to  find  myself  placed  in  such  a  situation  as  to  be  obliged  to  reject  this  fibd. 
and  thereby  in  effect  to  pronounce  that  the  validity  of  this  marriage  eoiU 
not  be  questioned.  What  would  be  the  condition  of  the  parties  and  of  tk 
Court,  if  such  should  be  its  present  decision  ?  Mr.  Sherwood  would  bimi 
right  to  claim  the  consortium  of  his  wife ;  and  if  she  refused  to  cohabit  witk 
him,  he  would  be  entitled  to  institute  a  suit  in  these  courts,  not  for  the  ps^ 
pose  of  compelling  her  to  return  to  cohabitation  in  his  house  (for  into  it  ik 
has  never  entered  as  his  wife),  but  to  afford  him  the  consortium  ritK,  w\aA 
she  has  withheld  from  him  by  his  own  consent  from  the  date  of  the  ■«- 
riage  to  the  present  time.  The  Court  would  thus  be  accessory  to  the  com- 
mission of  that  offence,  of  which  there  is  every  reason  to  believe  she  ii  attk 
present  moment  innocent  And  when  the  Court  has  issued  its  fiat  to  eoi^ 
her  to  cohabit  with  her  husband,  it  may  the  next  day,  in  another  bnack  i 
its  jurisdiction,  be  called  upon  to  punish  her  for  the  very  crime,  to  theeo** 
mission  of  which  the  Court  itself  has  been  an  instrument ;  for,  lookiag  f^ 
the  words  of  the  act  of  parliament,  I  am  by  no  means  prepared  tomtMr 
prohibiting  the  Ecclesiastical  Courts  from  annulling  marriages  of  thiikiDi 
subsisting  at  the  time  of  the  passing  of  the  act,  the  legislature  has  aheff' 
the  law  in  any  other  respect 

(1)  1  Curt.  19S.     Vidtttimml  Moore,  P.  C.  S5S. 
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**  I  am  Dot  prepared  to  say,  that  the  parties  may  not  be  punished  by  the  Lx^incAL  avd 
ecclesiastical  law  for  the  incest,  though  the  validity  of  the  marriage  cannot  be  d^orJ^** 

called  in  question.     How  stood  the  law  before  this  act  of  parliament? 

Originally,  as  now,  these  marriages  were  void  ab  initio,  when  sentence  was  Judgment  of 
pronounced  by  the  Ecclesiastical  Court ;  and  it  appears  that  the  Ecclesias-  jenner  in  Bam 
tical  Courts  were  in  the  habit  of  annulling  these  marriages,  even  after  ▼•  SKtrwood, 
the  death  of  the  parties,  after  the  death  of  both,  or  of  one  only.  And 
this  seems  to  have  been  the  practice  antecedent  to  the  canon  of  1603,  as 
will  be  evident  from  a  reference  to  the  Articuli  Cleri  (1),  by  Archbishop 
Bancroft,  in  the  3d  James  the  First  (in  the  year  1606) ;  whence  it  appears 
tliat  the  practice  had  existed  for  a  long  time  before,  and  that  the  ecclesias- 
tical courts  complained  of  the  interference  of  the  temporal  courts  in  cases 
of  ecclesiastical  cognisance ;  and  amongst  others  (in  the  20th  article,)  'that 
m  prohibition  had  been  awarded  in  a  case  of  an  incestuous  marriage,  sug- 
gesting, under  pretence  of  a  statute  of  Henry  the  Eighth,  that  it  appertained 
to  the  temporal  courts,  and  not  to  the  ecclesiastical,  to  determine  what 
marriages  are  lawful,  and  what  incestuous,  by  the  word  of  God.*  To  which 
the  answer  of  the  twelve  judges  was,  *  That  these  were  cases  that  we  (the 
temporal  courts)  may  deal  with,  both  with  marriages  and  deprivations ;  as 
wliere  they  (the  ecclesiastical  courts)  will  call  the  marriage  in  question  after 
the  death  of  any  of  the  parties ;  the  marriage  may  not  then  be  called  in 
question,  because  it  is  to  bastardize  and  disinherit  the  issue,  who  cannot  so 
ivell  defend  the  marriage  as  the  parties,  both  living,  might  themselves  have 
done.'  The  practice,  then,  clearly  existed  at  that  time  of  declaring  these 
marriages  void  after  the  death  of  the  parties,  and  the  temporal  courts  inter- 
ftied  for  the  purpose  of  protecting  the  interest  of  the  issue  of  such  mar^ 
riages,  and  not  that  of  the  guilty  parties ;  for,  as  it  appears  from  the  case  of 
MarriM  v.  Hicks  (2),  in  the  4th  and  5th  of  William  and  Mary,  where  a  man 
kad  married  the  sister  of  his  deceased  wife,  and  it  was  suggested  that  the 
eecond  wife  was  dead,  and  a  son,  the  issue  of  the  second  marriage,  would  be 
OBtitled  to  lands,  the  temporal  court  in  that  case  issued  a  prohibition 
against  these  Courts,  proceeding  to  annul  the  marriage  between  the  parties 
cfter  the  death  of  one  of  them ;  but  it  did  not  prohibit  them  from  punishing 
the  aurvivor  for  the  incest  committed  during  cohabitation. 
~  <*  If  this,  then,  was  the  state  of  the  law  at  that  period,  what  has  occurred 
to  alter  it  since?  Nothing  but  this  act  of  parliament,  passed  on  the  31st 
August,  1835,  the  5th  and  6th  of  William  the  Fourth  so  often  adverted  to 
in  the  course  of  these  proceedings.  What  did  this  act  of  parliament  do? 
The  title  of  it  is,  *  An  act  to  render  certain  marriages  valid,  and  to  alter  the 
law  with  respect  to  certain  voidable  marriages.'  And  if  the  object  of  the 
aet  had  been  to  declare  all  such  marriages  existing  at  the  time  of  the  passing 
•f  the  act,  notwithstanding  they  were  originally  illegal,  good  and  valid 
marriages  to  allintents  and  purposes  (as  has  been  contended  it  does  by  the 
lammed  counsel  for  Mr.  Sherwood),  it  might  admit  of  a  question,  whether^ 
Wilder  such  circumstances,  this  Court  could  punish  the  parties  for  inces- 
\  cohabitation  ;  but  the  enacting  part  of  the  act  does  not  declare  any 
thing.     After  declaring  in  the  preamble, '  Whereas  marriages  between 

(1)  8  Imt  614.  (8)  8  Sftlk.  548. 
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persons  within  the  prohibited  degrees  are  voidable  only  by  iK-ntence  of  the 
Ecclesiastical  Court,  pronounced  during  the  lifetime  of  both  the  parties 
thereto,  and  it  is  unreasonable  that  the  state  and  condition  of  the  children 
of  marriages  between  persons  within  the  prohibited  degrees  of  affinity 
should  remain  unsettled  during  so  long  a  period,  and  it  is  fitting  that  ail 
marriages  which  may  hereafter  be  celebrated  between  persons  within  the 
prohibited  degrees  of  consanguinity  or  affinity  should  be  ipso  facto  void, 
and  not  merely  voidable,'  then,  in  the  enacting  part  of  the  act,  I  find  these 
words :  *  Be  it  therefore  enacted,  that  all  marriages  which  shall  have  beat 
celebrated  before  the  passing  of  this  act  between  persons  being  within  tlie 
prohibited  degrees  of  affinity  shall'  not  be  good  and  valid  to  all  intents  and 
purposes,  but  '  not  hereafter  be  annulled  for  that  cause  by  any  sentence  of 
the  Ecclesiastical  Court,  unless  pronounced  in  a  suit  which  shall  be  depend- 
ing at  the  time  of  the  passing  of  this  act;'  and  the  act  has  notbing  to  do 
with  marriages  within  the  prohibited  degrees  of  consanguinity. 

*'  The  enacting  part  of  the  act  does  not  declare  these  marriages  to  be 
good  and  valid  to  all  intents  and  purposes,  as  might  be  supposed  from  tk 
title  of  the  act ;  and  although  the  title,  as  well  as  the  preamble,  may  be 
important  where  there  is  any  doubt  or  ambiguity  in  the  enacting  part  oft 
statute,  when  a  reference  may  be  made  to  the  title  and  preamble  for  the 
purpose  of  explaining  such  doubt  and  ambiguity,  but  the  title  can  gife  no 
effect  to  the  enacting  words  of  a  statute,  where  those  words  are  plain  and  un- 
ambiguous.    I  apprehend  that  they  are  independent  of  the  title,  which  caa 
have  effect  only  so  far  as  to  obviate  and  explain  doubt  or  ambiguity  in  tke 
enacting  part  of  a  statute.     I  do  not  think,  where  the  enacting  part  of  the 
statute  is  to  the  efiect  *  that  all  marriages  which  shall  have  been  celebrated 
before  the  passing  of  this  act  between  persons  being  within  the  prohibited 
degrees  of  affinity,  shall  not  hereafter  be  annulled  for  that  cause  by  aaj 
sentence  of  the  Ecclesiastical  Court,'  that  this  amounts  to  a  prohibition  ta 
the  Ecclesiastical  Court  to  punish  the  parties  under  another  brancii  of  the 
law  for  incestuous  cohabitation.     I  apprehend  the  law  is  not  altered  in  thii 
respect,  and  that  the  Court  is  not  prohibited  by  this  act  from  panLdiiog 
parties  for  such  cohabitation,  although  it  cannot  declare  the  marriage  sal 
and  void. 

'<  Again,  if  we  look  to  the  preamble  of  the  act,  it  is  not  for  the  p^ote^ 
tion  of  the  parties  who  have  been  guilty  of  the  offence,  for  such  it  is  by  tk 
ecclesiastical  law  and  by  the  law  of  God,  but  for  the  protection  of  tke 
children,  for  that  is  the  purpose  and  object  of  the  act,  to  settle  the  estili 
and  condition  of  the  innocent  issue  of  such  marriages,  not  to  screen  tke 
delinquent  parties.  But  whatever  may  have  been  the  intention  of  the  legis- 
lature, and  whatever  may  be  the  effect  of  this  act  of  parliament,  the  xm- 
riage  had  between  the  two  parties,  Thomas  Moulden  Sherwood  and  Enai 
Sarah  Ray,  is  an  incestuous  marriage,  and  must  ever  so  miain.  The  ^ 
of  God  cannot  be  altered  by  the  law  of  man.  The  legislature  may  ena}it 
the  parties  from  punishment;  it  may  legalise,  humanly  speaking,  every pio- 
hibited  act,  and  give  effect  to  any  contract,  however  inconsistent  wiUi  the 
divine  law,  but  it  cannot  change  the  character  of  the  act  itself^  vbicfc 
remains  as  it  was,  and  must  always  so  remain,  whatever  be  the  e(M 
of  the  act  of  parliament." 
*     The  service  of  a  citation  is  sufficient  to  constitute  pendency  of  **«"* 
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which  shall  be  depending  at  the  time  of  the  passing  of  stat.  5&6  Gul. 4.   Lkvitical  amo 
€•54."     Thus  ID  Bay  v.  Sherwood  (1)  Sir  Herbert  Jenner  observed,  inter  U^^^J^** 

iiiut^  **  I  find  a  case  which  I  think  has  much  the  same  complexion  as  the  — ^ ^ 

present,  which  was  decided  in   the   Court   of  Arches  by  my  predecessor  •  ^^^^^ 
in  this  chair  —  the  case  of  Balfour  v.  Carpenter,  (2)     It  was  an  appeal  from  constitute  pea- 
the  Consistorial  and  Episcopal  Court  of  Exeter,  from  the  rejection  of  a  dencyofwiit 
part  of  the  libel  in  a  suit  of  nullity  of  marriage,  by  reason  of  the  licence  depending  mt 
having  been  granted  by  a  person  who  had  no  authority  to  grant  it,  and  a  the  time  of  the 
part  of  the  libel  was  rejcctedf  and  from  that  rejection  an  appeal  was  brought  j^'e^^  q  \ 
to  thb  court.     I  find  the  appeal  is  stated  in  this  way.     It  was  a  business  of  4.  c.  54. 
appeal  and  complaint  by  William  Balfour,  of  a  grievance ;  and  in  the  libel  Judjnncnt  of 
of  appeal  is  stated,  *  that  it  was  a  suit  depending  in  the  Consistorial  and  Sir  Herbert 

«,    .  ,    ,,  -  «  .  .  i.        11.         /.  .         t   .       Jenner  in  Rag 

£p»copai  Court  of  Exeter,  m  a  certain  cause  of  nullity  of  marriage,  in  y,  skerwood, 
which  the  judge  of  that  court  had  rejected  one  of  the  articles  of  the  libel, 
and  from  such  rejection  an  appeal  was  brought  in  the  Court  of  Arches.  I 
hare  now  before  me  the  original  papers  in  that  appeal,  and  I  find  that  the 
libel  sets  forth,  as  I  have  stated,  that  it  was  an  appeal  in  <  a  cause  depend- 
ing;* in  the  court  below  ;  and  it  recites  these  words  —  'a  cause  of  nullity  of 
naniage  depending  in  the  Consistorial  and  Episcopal  Court  of  Exeter;' 
aad  therefore  it  is  not  the  form  of  ^proceeding  in  this  cause  only,  but  it  is 
the  eastomary  form,  (and  I  may  say  the  regular  form,)  and  it  is  the  same 
ii  all  the  cases  to  which  I  have  referred  ;  and  many  other  cases  might  be 
pioduced,  for  the  form  is  the  same  in  all  cases  of  appeal :  in  all,  the  ex- 
ion  is  '  a  suit  depending,*  or  *  a  cause  depending,'  in  respect  to  the 
ion  on  which  the  appeal  is  brought,  and  the  form  is  not  peculiar  to 
court.  So  much  for  the  common  sources  of  information  from  which 
are  accustomed  to  derive  our  knowledge  as  to  the  practice  of  these 
all  of  which  concur  in  stating  *  a  cause  depending,'  notwithstanding 
in  an  appeal  from  a  grievance  on  account  of  the  rejection  of  the  libel, 
can  have  been  no  contestatio  litis,  and  consequently,  according  to  the 
Dt  of  the  learned  counsel  for  the  respondent,  there  can  have  been  no 
-—no  lis  pendens.     But  in  all  these  cases,  a  cause  is  described  as  *de- 

'  before  the  contestatio  litis. 

If  it  was  necessary  to  cite  authorities,  I  should  like  to  refer  to  domestic 

those  who  more  particularly  treat  of  the  practice  of  the  profession, 

ig  their  knowledge  from  experience ;  and  there  is  one  authority  which 

advert  to,  and  only  one,  which  supports  the  view  I  have  taken,  and 

is  in  opposition  to  the  argument  used  against  the  admission  of  the 

I  mean  Oughton,  in  his  *  Ordo  Judiciorum,'  not  that  part  in  which  he 

'orth  the  different  stages  of  a  suit,  or  parts  of  the  judicium  (for  writers 

^  f'rom  each  other,   and  there  is  some  confusion  between  the  causae 

*lle  judicium,  even  the  authorities  so  much  adverted  to  in  the  a-gu- 

^»   auid  which,  though  foreign  writers,  are  said  to  be  guides  as  to  our 

o«),  but  in  that  part  where  he  treats  of  the  order  of  proceeding  in 

»^onial  suits.     That  authority  (not  in  the  passages  which  have  been 

or  referred  to  by  the  counsel  for  Mr.  Sherwood,  but  in  another 

**^  his  treatise)  speaks  of  proceedings  *  lite  pendente,'  where  there  could 

(1)  1  Curt.  217.  (2)  1  Phil.  804. 
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Iiave  been  no  contestatio  litis,  and  even  before  the  retam  of  the  ciution 
In  title  198»  where  he  treats  De  citatione  in  causa  matrimonialit  I  find  i 
thus  laid  down  by  him :  <  Si  agens  in  causa  matrimoniali  credit  Td  dubita 
partem  ream  citandam  velle  (lite  pendente)  ad  alia  vota  convolare,  (id  est 
cum  alio  aut  contrahere  aut  solemnizare  matrimonium),  curare  potest  nt  ii 
citatione  iuseratur  inhibitio  contra  partem  ream  ne  (lite  hujoHnodi  peo< 
dente)  convolet  ad  alia  vota;  matrimoniumve  aliunde  quovis-modo  coDtri' 
hat,  et  quod  si  de  facto  antca  contraxerit,  (id  est,  ante  executionem  eita- 
tionis,)  illud  in   facie  ecclesiae  solemnizari  non  procuret*  sub  poena  juris  et 
contemptus.'     So  that,  in  a  proceeding  in  causa  matrimonialiy  if  the  ptrtj 
against  whom  the  suit  is  instituted  lite  pendente,  enters  into  a  contract  of 
marriage  with  another  person,  the  other  party  has  a  remedy,  and  thii  pen- 
dency of  suit  is  ante  executionem  citationis ;  so  that  here  is  a  lit  peoden 
referred  to  before  a  contestatio  litis.     Again,  in  title  201.:  'Si  muller  con- 
tra quam  agitur  in  causa  matrimoniali,  non  obstante  pendentia  litis  et 
inhibitione  (quod  lite  pendente,  non  convolaret  ad  alias  nuptias)^  matii- 
monium  solemnizaverit  vel  matrimonium  contraxerit  cum  alio;  hoc  all^ 
gato   et    probato   est  sequestranda  (sumptibus  petentis),    lite  pendeDtc/ 
And  there  are  several  other  parts  of  the  section,  De  causd  mainmoMi, 
which  speak  of  a  breach  of  the  inhibition  pendente  lite.     In  title31n  A 
contempt u  is  this :  *  De  modo   petendi  decretum  in  negotio  contenpCii 
in  causu  matrimoniali ;  nempe  propter  solemn! zationem  matrimonii  (pet* 
dtnte  lite)  inhibitione  judicis  in  contrarium  non  obstante.'     Again,  afiff 
reciting  the    issuing  and  serving  of  the  citation  with  the  inbibitioii,  it 
proceeds :  *  Quodque  (vestris  Uteris  inhibitoriis,  et  executione  eaniodca 
non  obstantibus)  ipsa,  post  executionem  earundem  (in  contemptum  jam 
vi  jurisdictionis  vestrae  non   ferendum)  matrimonium  quoddam  prartaisiB 
(de  facto)  oontraxit  cum  quodamvis  et  illud  in  facie  ecclesie  solenminri 
sen  potius  profanari  curavit.'     It  would  seem  to  follow  from  these  ^uaffh 
that  this  writer  considered  that  there  was  a  lis  pendens  after  the  issniog  tli 
(locrec  or  service  of  the  citation  ;  but  it  is  impossible  he  could  have  bad  ii 
view,  in  speaking  of  these  proceedings,  the  contestatio  litis ;  for,  aceorlil 
to  Oughtun,  the  contempt  is  founded  upon  the  breach   of  the  inUbitioi 
after  the  service  of  the  decree. 

"  So  that  it  appears,  with  reference  to  the  customary  form  of  the 
ments  in  proceedings  in  these  courU,  and  also  to  the  authority  of  OoglM 
who  has  been  relied  on  as  an  authority  for  the  general  practice  of 
courts,  that  the  contestatio  litis  is  not  necessary  to  constitute  a  lis  pende*; 
that  there  may  be  *a  suit  depending  in  the  ecclesiastical  court'  befofftt* 
contestatio  litis;  and  that  the  lis  pendens,  according  to  thisauthoritj,eoB> 
niences  with  the  extracting  and  service  of  the  citation ;  and  if  not,  if 
analogy  with  other  courts,  on  the  return  of  the  citation,  whenever  h  tff 
be.  To  be  sure,  we  may  suppose  a  case  in  which  there  would  htp^ 
hardship.  For  what  is  the  fact?  Till  a  late  period  it  was  not  ia  ^ 
power  of  the  Consistorial  Court  of  London  to  appoint  additional  coatt-<kj>: 
and  supposing  that  the  sittings  of  the  court  were  over,  no  pfOcee<N* 
could  have  taken  place  till  the  first  session  of  Michaelmas  TermfoUovi^; 
and  the  party,  without  any  fault  of  his  own,  would  have  been  predodv 
from  the  benefit  of  the  exception  from  the  prohibitory  chiaae  in  the  ^ 
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I  consider  then,  in  the  first  place,  that  it  is  not  a  technical  meaning  wLlch   Livitjcal  aho 
we  are  to  apply  to  ihe  vvortb  'suit  depending  in  the  eccle»iasttoiil  court/    S^*II!^** 

no  such  technical  mcuning  being  intended  Uy  the  legislature ;  and,  secondly, 

I  am  of  opinion  that,  if  tliese  words  were  to  receive  an  interpretation 
according  to  the  technical  rules  of  practice  of  the  court,  they  would  not  take 
ttway  the  jurisdiction  of  this  court. 

**  I  therefore  entirely  agree  in  opinion  with  the  judge  of  the  court  below 
on  this  point  — that  the  junsdictiou  of  the  cuurt  is  not  taken  away  by  the 
met  of  parliament  on  the  ground  that  there  was  no  suit  depending,  touching 
Ihc  validity  of  this  marriage^  at  the  passing  of  the  act,  which  is  requisite 
tci  order  to  bring  it  within  the  term!*  of  the  exception  of  the  act,  which 
rrquires  that  the  sentence  of  nullity  should  be  pronounced  in  '  a  suit  which 
flholl  be  depending  at  the  time  of  the  passing  of  this  act/" 


5.  Bakns  op  Marriage.  BANwior 

Markiaos* 

Banns  is  a  Saxon  word,  and  signifies  a  proclamation,  Banm  defiociL 

In  feiiou'txv,  SU'irart  (I)  Sir  John  Niebollsaid,  '* The  intention  of  the 
publication  of  banns  is  to  make  known  that  a  marriage  is  about  to  take 
place  between  the  individual  parties ;  if,  therefore,  the  publication  is  such 
AS  ool  to  designate,  but  to  conceal  the  partie«»  it  is  no  publication/* 

SiaL  26  Geo.  2.  c.  33,  (2)  was  the  first  Marriage  Act.  Its  great  object  was 
lo  prevent  clandestine  marriages;  and  accordingly,  by  ss*  1,  2,  &  3.,  the 
place  of  solemnisation^  and  the  publication  of  banna  w ere  regulated:  but  that 
statute  was  subsequently  repealed  by  stat  4  Geo*  4.  c*  76. 

By  Stat.  4  Geo.  4.  c.  76.  s.  2.  all  banns  of  matrimony  are  to  be  published   Stai.  4.  Geo, 4, 

2ji  an  audible  manner  in  the  parish-church,  or  in  some  public  chapel  in   c-'J'G.  a.*J. 

.  *  1  ,»        1       *       ^11  1  1*  1      I      *.    Banni  where, 

'^htch  banns  of  niatnmony  may  now  or  hereafter  be  lawfully  published,  of  ttben,  •»»(!  Uow 

-*"■  bf longing  to  the  parish  or  chapclry  wherein  the  persons  to  be  married   pul*li«i»4:<J. 

\  according  to  the  form  of  words  prescribed  by  the  rubric  prefixed  to 

MMc  office  of  matrimony  in  the  Book  of  Common  Prayer,  upon  three  Sun- 

^ilays   preceding   the    Mjltm nidation   of  the    marriage,  during   the   time  of 

VAorning  service  (or  of  evening  service,  if  there  he  no  morning  service  in 

^Tich  church  or  chopel  upon  the  Sunday  upon  which  such  banns  shall  bo 

■^<i  published),  immediately  after  the  second  lesson:  and  when  the  pexsons   Pftriicftfiot 

fc4>  be  married  dwell  in  divers  parishes  or  chapelries,  the  banns  are  in  like   "^"1'^"^ »« 

B^uuiner  to  be  publt:»heu  in  the  church  or  chapel  belonging  to  the  pansn  or 

Iry  wherein  each  of  them  dwell :  and  all  other  the  rules  prescribed 

rubric,  concerning  the  publication  of  banns  and  the  solemnisation  nf 

iony»  and  not  altered  by  this  actj  are  to  be  duly  observed ;  and  in  all 

!8  where  banns  have  been  published,  the  marriage  is  to  be  solemnised  in 

of  the  parish  churches  or  chapels  where  such  banns   have  been  pub- 

1,  and  in  no  other  place. 

staL  7   GuL  4,  Sc   1  Vict*    e.  22,  ».  34.,  when   parties  live   within   StatT.  Cul4, 

it  ecdesiasticttl  districts,  the  banns  are  to  be  published  as  well  in  ^i  Vict,  aaa. 


•i  I*hil.  «4a  (2)  yitit  Sli-ph^uis'  £eelc^«itical  Sutulcs,  847, 
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MARRIAGE. 


Bakns  or 
Marriaok. 

Marriages  may 
be  in  licensed 
chapels,  though 
onlj  one  of  the 
parties  is  resi- 
dent in  the 
district 
Sut.  4  Geo.  4. 
c.  76.  8, '26. 
Publication  of 
banns  where 
the  parties  re- 
side in  different 
districts. 

Proof  of  the 
actual  resi- 
dence of  the 
parties  not  ne- 
cessary  to  the 
validity  of  a 
marriage, 
whether  after 
banns  or  by 
licence. 

Proof  of  the 
marriage  by 
banns. 


In  churches 
erected  since' 
sut  26  Geo.  2. 
C.33. 


In  chapels  con- 
secrated before 
sUt  1 1  Geo.  4. 
h  I  Gul.'4.  c. 
18.  s.  4. 


Inns  of  court. 
Chapel  of  the 
Sifoj. 


the  church  or  chapel  whereiD  the  marriage  is  inteDded  to  be  a* 
as  in  the  chapel  licensed  under  the  provisions  of  stat.  6  & 
c.  85.  8.  26.  for  the  other  district  within  which  one  of  the  parties  i 
and  if  there  be  no  such  chapel,  then  in  the  church  or  chapel 
the  banns  of  the  resident  party  might  be  legally  published  if  s) 
Gul.  4.  C.85.  had  not  passed.  (1) 

By  Stat  4  Geo.  4.  c  76.  s.  26.>  after  the  solemnisation  of  any 
under  a  publication  of  banns,  it  will  not  be  necessary  in  suppoi 
marriage  to  give  any  proof  of  the  actual  dwelling  of  the  parti 
respective  parishes  or  chapelries  wherein  the  banns  of  matrim 
published ;  and  where  the  marriage  is  by  licence,  it  will  not  be 
to  give  any  proof  that  the  usud  place  of  abode  of  one  of  th 
for  the  space  of  fifteen  days,  was  in  the  parish  or  chapelry  i 
marriage  was  solemnised  ;  nor  is  any  evidence  in  either  of  such 
be  received  to  prove  the  contrary  in  any  suit  touching  the  validi^ 
marriage. 

The  words  of  this  section  correspond  with  stat«  26  Geo.  2.  c. 
In  Tree  v.  Quin  (2)  a  libel  in  a  suit  for  nullity  of  marriage  was  ; 
so  far  as  it  pleaded  that  banns  were  published  under  an  additional 
name,  which  did  not  belong  to  the  woman ;  but  that  part  of  the 
rejected  which  stated  "  that  neither  she,  nor  her  husband,  was  an  ii 
of  the  parish  in  the  church  of  which  they  were  married  ;  or  had  ai 
lodging,  or  usual  place  of  abode  therein  ;**  Sir  William  Scott 
*'  I  think  the  words  of  the  act  are  so  strong  as  to  bind  the  Com 
admit  the  article  respecting  residence.  The  libel  must  be  refoni 
that  article." 

By  Stat  6  Geo.  4.  c.  92.  s.  2.  marriages  may  be  in  future  solemni 
churches  and  chapels  erected  since  the  passing  of  stat  26  Gea  2.  c 
duly  consecrated,  in  which  it  has  been  usual  since  (he  passing  of 
to  solemnise  marriages. 

And  by  stat  11  Geo.  4.  &  I  Gul.  4.  c.  18.  s.4.  banns  pabl 
chapels  duly  consecrated  before  the  passing  of  that  act  (29th  Ma; 
are  not  to  be  questioned  by  reason  of  their  publication  in  a  du 
legally  authorised  for  the  publication  of  banns,  or  the  solemnis 
marriages. 

The  object  of  stat.  11  Geo.  4.  &  1  Gul.  4.  c  18.  was  to  legalise  m 
solemnised  in  chapels,  of  which  the  consecration  was  doubtful 
similar  purpose  stat.  48  Geo.  3.  c.  127-  and  stat.  6  Geo.  4.  c.  92.  were 
namely,  to  legalise  marriages  celebrated  in  churches  or  chapels  b 
consecrated  since  stat.  26  Geo.  2.  c.  33.  and  stat  44  Geo.  3.  c.  77h 
which  banns  had  not  usually  been  published  before  stat  26  Gea  2 
and  which  did  not  fall  under  the  qualifying  provisions  of  stat  4* 
C.76. 

There  are  several  ancient  chapels,  such  as  the  inns  of  court  ai 
chapel  of  the  Savoy,  in  which  marriages  cannot  now  legally  be  solen 
banns  not  having  been  published  in  them  before  stat  26  Gea  2.  c52 
Taunion  v.  Wybom  (3)  Lord  Elleuborough  held,  that  the  existence 

(1)  Sut  7  Gul.  4.  &  1  Vict  c.  23.  s.  34.  (5)  2  Camp.  297. 

(2)  2  Phil  14. 
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registry  of  marriages  from  1578,  and  of  the  publication  of  banns  from  1754-,    Bannh  or 
coupled  with  the  deposition  of  the  clergyman,  that  marriages  had  to  his   ___!!j^____ 


knowledge  been  frequently  solemnised  there,  founded  a  sufRcient  presump- 
tion that  banns  had  been  published  there  before  stat  26  Geo.  2.  c.  33.  (1) 
Stat.  4  Geo.  4>.  c.  76.  s.  2.  (2)  enacts,  that  in  all  cases  where  banns  have  Stat  4  Geo.  4. 
been  published,  the  marriage  shall  be  solemnised  in  one  of  the  parish-  ^jj^'  "•  ^'  *°** 
churches  or  chapels  where  such  banns  have  been  published ;  and  defines 
"chapel"  as  that  "in  which  banns  of  matrimony  may  now  or  may  here- 
after be  lawfully  published ; "  and  s.  22.  renders  void  all  marriages  wilfully 
contracted  by  both  parties  in  any  other  place. 

In  Slallwood  v.  Tredger  (3)  Sir  J.  NichoU  stated,  and  his  opinion  was 
confirmed  by  the  court  of  delegates,  that  the  provisions  of  stat  26  Geo.  2. 
cSS.  were  not  contravened,  where  a  church  being  under  repair  (4),  and  shut 
up,  the  banns  had  been  published  in  the  church  of  a  parish  adjoining  to  that  in 
which  the  parties  were  married;  but  he  said,  **  I  am  not  disposed  to  go  to  the 
extent  of  giving  an  opinion,  that  under  no  circumstances  would  a  marriage 
be  void  if  contrary  to  this  provision,  and  had  elsewhere  than  in  the  church 
in  which  the  banns  were  published ;  for  instance,  if  the  banns  were  bona 
Ide  and  honestly  published  at  York,  and  the  parties  were  to  come  to  London 
to  be  married,  whether  such  a  marriage  would  be  void." 

By  stat.  4  Geo.  4.  c.  76.  s.  3.  the  bishop  of  the  diocese,  with  the  consent  of  Sut.  4  Geo.  4. 
.pUron  and  incumbent  of  the  parish,  may  authorise  the  publication  of  banns  ^'7^-  "•^* 
Aod  the  solemnisation  of  marriages  in  any  public  chapel  having  a  chapelry  cumbratlMid 
thereunto  annexed  to  it,  or  in  any  chapel  situate  in  an  extra-parochial  place ;  pmtrons  can 
id  by  stat  6  &  7  Gul.  4.  c.  85.  s.  26.  bishops  with  the  like  consent  may  license  tb^^'J^in.*" 
rhapels  for  marriages  in  populous  parishes,  whether  such  chapels  have  or  in  any  public 
lAwe  not  chapelries  annexed :  and  by  s.  30.  of  the  latter  statute  all  regula-  chapvl. 
I  respecting  marriages  in  parish-churches  are  extended  to  such  chapels ; 
by  stat«  7  Gul.  4.  &  1  Vict.  c.  22.  s.  33.  banns  may  be  published  in  any 
limpel  licensed  by  the  bisho}>  under  stat  6  &  7  Gul.  4.  c.  85.,  and  are  to  be 
in  some  conspicuous  part  of  the  interior  of  every  such  chapel,  that 
ns  may  be  published  and  marriages  solemnised  in  this  chapel.'*  (5) 
By  stat.  4  Geo.  4.  c  76.  s.  12.  all  parishes  having  no  parish-church  or  Stat.  4.  Geo,  4. 
1,  or  none  wherein  divine  service  is  usually  solemnised  every  Sun-  parishes  where 
^9  itnd  all  extra-parochial  places  having  no  public  chapel  wherein  banns  no  church  or 
■    b«  published,  are  to  be  deemed  to  belong  to  any  parish  or  chapelrj-  *^""P«*»       ,,  . 
^   adjoining;  and  if  banns  be  published  in  any  such  adjoining  parish  or  places,  dueincd 
.   -ilry,  they  are  to  be  certified  in  the  same  manner  as  if  one  or  other  of  *o  belong  to 
P<£Tsons  to  be  married  had  dwelt  in  such  adjoining  parish  or  chapelry.      pansJi.^***"*"^ 
®y     stat.  5   Geo.  4.  c.  32.  s.  1.  and   stat  4   Geo.  4.  c.  76.   s.  13.,  if  the  sut.  5Gco.4. 
''di  of  any  parish,  or  the  chapel  of  any  chapelry^   be  demolished  in  c.  :)*J.  a.  i.  and 
to  be   rebuilt,    or  be   under  repair,  and   on  such   account  be  dis-  ***5^    j^^* 
the  banns  may  during  such  repairing  or  rebuilding  be  proclaimed  in   mairiogesso  - 

^**^rch  or  chapel  of  any  adjoining  parish  or  chapelry  in  which  banns  'emniMid  in 
*  .^       a  o    A  I       rf  ccruin  places 

^  ^  when  churches 

^''^  Sfepbenk' Kcclvsiastical  Statutes  R 17.        II  Ceo.A.ft  I  Gul.  4.   c.  18.    9.2.       Ste-   or  chapels 

5??     Ibid. 


l<i'29.  phcns*  Ki*c1csiastical   Statutes,  1236.    1251.    have  been 

I,  2«9. 

Uat.   4   Geo.   4.   c.  7(>.  v.  13. ; 
"5   Ceo.  4.  c.  32.  «k  2  &  3. ;  and  »tat. 


^2^    aPljil.2«9.  1423.  under  repair. 

^J*->     *'Mfc  stat.   4  Geo.  4.  c.  liu  v.  13. ;  (5)   Vide  etiam  hXaX,  4  Ceo.  4.  c.  76.  s.  4. 
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MARRIAGE. 


ISanss  or 
Mauuiacf. 


Si-it.  5  Geo.  4. 
c.  :"J.  s.  n. 


arc  usually  proclaimed,  or  in  any  place  \«'itliin  the  limits  of  the  parish  or 
chapclry  which  shall  be  licensed  by  the  bishop  of  the  diocese  for  the  per- 
formance of  divine  service,  or  in  any  consecrated  chapel  of  such  parish  or 
place,  as  the  bishop  may  direct ;  and  the  validity  of  marriages  solemmsed, 
or  to  be  ftolemnised  under  the  like  circumstances,  in  other  places  within 
such  parishes  or  chapclries  than  the  old  churciies  or  chapels,  on  account 
of  their  being  out  of  repair,  or  taken  down  in  order  to  be  rebuilt,  is  not 
to  be  questioned  on  that  account,  nor  are  the  minbters  who  have  so 
solemnised  the  same,  to  be  liable  to  any  ecclesiastical  censure  or  other 
proceeding. 

By  Stat  5  Geo.  4.  c.  32.  s.  3.  all  banns  of  marriage  proclaimed,  and  all 
marriages  solemnised,  in  any  licensed  place  within  the  limits  of  any  ptrith 
or  chapelry  during  the  repair  or  rebuilding  of  the  church  or  chapel  of  such 
parish  or  chapel ry,  are  to  be  considered  as  proclaimed  and  solemnised  in 
the  church  or  chapel  of  such  parish  or  chapelry,  and  are  to  be  regis- 
tered accordingly. 

By  staL  58  Geo.  3.  c  4-5.  and  stat  59  Geo.  3.  cl  34.  (1 )  all  acts  reladag 
to  the  publication  of  banns  and  the  solemnisation  of  marriages  are  to  wpplf 
to  all  separate  and  distinct  parish-churches,  and  all  churches  and  chapebof 
Stat.  58  Ceo.  A.  ecclesiastical  districts  or  consolidated  chapelries,  built  under  the  authoritj 
59^Gca3.****  of  those  acts:  and  the  ecclesiastical  commissioners,  with  consent  of  the 
bishop,  arc  to  determine  whether  banns  shall  be  published  and  mirria^ 
had  in  chapels  of  ease  to  which  ecclesiastical  districts  are  attached. 

By  stat.  8  &  9  Vict  c.  70.  s.  10.  banns  of  marriage  may  be  published  anii 
marriages,  christenings,  churchings,  and  burials  performed,  in  the  chorehof 
every  consolidated  chapelry  ;  and  the  fees  arising  therefrom,  unless  volBih 
tarily  relinquished  by  them,  or  either  of  them,  are  to  belong  to  the  inouD- 
bcnt  and  clerk  respectively  of  the  parish  out  of  which  the  chapelry  hai 
been  formed,  during  their  respective  incumbency  and  continuance  in  office; 
and  the  incumbent  of  the  chapelry  is  to  keep  an  account  of  such  (eOfVi 
yearly  pay  tliem  over  accordingly ;  and  after  the  next  avoidanee  tt 
vacancy  of  such  incumbency  or  office,  such  fees  respectively  ire  tD 
belong  and  be  paid  to  the  incumbent  and  clerk  respectively  of  tke 
cliapolry. 

Stat  1  ^  2  Gul.  4.  c.  38.  makes  no  provision  for  the  publication  of  bon* 
or  solemnisation  of  marriages  in  churches  or  chapels  built  under  the  loAo- 


YTNnER 
CiirRcii 

KUILL'IVG 
ACT». 


c  134. 


Stat8&9Vict 
c.  70.1.  la 
OiHcei  of  the 
churcli  may  be 
perfomivtl  in 
the  church  of 
crcTV  cun»)li- 
datvd  chajMiliy. 


Stat.  7  &  8  Vict, 
c.  56.  s.  1. 

trices  Assigned  "^J'  ^^  ^**^^  ^^*-     ^"^  ***^*-  7  &  8  Viet  c.  56.  s.  1.,  to  remove  doubts  tM 
under  Mat, 
1  &  2  Vict. 


c.  107.,  the 
Churcli  I^uild- 
in;;  (ominiv- 
«.i(ir.vrs.  or  the 
hisliop,  to  dc* 
cidc  as  to 
1)  mnn  and 
marriage's. 

Statl  &  2  Vict 
C.107.  &.  I6\ 


^ere  entertained  whether  banns  of  matrimony  could  be  pabtished,  or 
marriages  be  solemnised,  in  churches  or  chapels  to  which  districts  bad  bed 
or  might  be  assigned  under  stat  1  &  2  Vict  c.  107-,  enacted  that  tk 
Church  Buihling  Commissioners  might,  viith  the  consent  of  the  bisiioprf 
the  diocese,  in  every  such  case  as  had  come  or  should  come  before  tbeii^ 
and  that  the  bisliop  might  in  every  other  such  case,  determine  wbctbcr 
baims  of  matrimony  should  or  should  not  be  published  and  marnagei 
solemnised,  in  such  church  or  chapel. 

Stat.  1  &  2  Viet  c.  107.  s.  16.  enacts  that  the  Church  Building  Co» 
niissioners  may,  with  the  written  consent  of  the  bishop,  patron,  and  «!* 

(1)  Stephens*  Ecclesiastical  Statutes,  1 107.  1152. 
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veatry  or  pei'sons  possf 
lurch  or  chupcl  a  parish-church,  and  the  parbh-churcli  a  diMirict  elmrch 
or  chapel  of  ease ;  and  that  the  new  church  shall  have  aJl  the  emoluiDeiit* 
and  righU  and  privileges  of  the  aucient  parbli-church ;  and  also  that  all 
acts  of  parliamctit,  laws,  and  customs^  relating  lo  tlu'  publication  of  banns 
of  marriage,  and  the  ct:Icbration  of  niarriiigos,  christfiiings,  churchings, 
and  burials,  and  to  ecctesiastical  fies,  oblatiotis.  and  offeringst  ^shall  apply 
to  every  church  or  chapel  fio  constituted  a  parish-church,  in  like  manner 
Id  every  respect  as  they  applied  to  the  ancient  [jarish-chnrch ;  and  that 
the  ancient  parish-cliurch  is  ihcncefoi-th  to  be  a  district  church,  or  a 
eiiapel,  with  or  without  a  district,  according  to  the  direction  of  the  com- 
auisiiiDer». 

By  Stat  4Geo»4v  c,16*  i.7.  no  parson,  vicar,  minister,  or  curate  is 
obliged  to  publish  the  banns  of  uiatriuiony  between  any  jier^ons  what- 
iioever,  unless  the  persons  to  be  married  shall,  seven  days  at  thfi  least 
before  the  tirne  required  for  the  first  publication  of  such  banns,  deliver  to 
liini  a  notice  in  writing,  dated  on  the  day  of  such  delivery,  of  their  true 
Ubristian  nanie^  and  surtiames,  and  of  the  hou!»e  or  houses  of  their  re- 
iveabodes  within  his  parish  or  chapelry,  and  of  the  time  during  which 
have  dwelt,  inhabitedi  or  lodged  in  such  house  or  houses.  With 
ice  to  the  similar  emictment  in  stat,  26  Geo.  2.  c,  33.  s*2»,  Lord 
cellor  Eldon,  in  NidwUon  \\  Squire  ( I ),  obi^crved,  **  A  notion  seenis 
pfievail,  that  everything  is  correct,  if  a  paper  describing  the  parties  be- 
whom  bann!»  are  to  be  publbhed^  being  handed  up  to  the  clergyman 
\  the  usual  manner  during  the  service,  he  publishes  them,  without  more.  It 
Ltrur,  that  a  marriage  by  banns  i:*  good  ;  though  neither  of  the  parties  was 
idcnt  in  the  parish;  but,  if  a  clergyman,  not  using  due  diligence,  marries 
ms,  neither  of  whom  is  resident  in  the  parish,  he  is  liable  at  least  to 
siastieal  censure;  perhaps  to  other  consequences.  It  has  been  uni- 
\\j  aaid,  especially  as  to  marriages  in  London,  that  the  clergyman  cannot 
Ibly  ascertain  where  die  parties  are  resident ;  but  that  is  an  objection 
btch  a  court,  before  whom  the  consideration  of  it  may  come,  cannot  hear* 
ke  act  of  parliament  has  given  the  nieanfi  of  making  the  inquiry ; 
*f  titc  means  provided  are  not  suflicient,  it  is  not  a  valid  excuse  to  the 
aan,  who  has  not  used  those  means,  that  he  could  not  find  out  \vhero 
^  parties  were  rt^ident,  or  either  of  them.  It  he  has  used  the  means  given 
huu  ami  was  mi^^led^  he  is  excusable ;  but  he  can  never  excuse  himself 
inquiry  was  made.  The  habit  of  taking  the  descri[*tion  of  the  partie«i 
^lltia  loose  way  makes  it  very  excusable  in  the  individual  clergyman  ;  but 
not  the  notice  intended  by  the  act  of  parliament,  which  has  a 
lltae  express^ly  requinng  that  no  parson,  vicar,  minifiter,  or  curate  shall 
I  obliged  to  publish  banns  unless  the  persons  to  be  married  shall,  seven 
|rs  at  least  before  the  tinje  required  for  the  fir^t  publication  of  such 
respectively  deliver  or  cause  to  be  delivered  to  such  parsoji,  hf^  a 
iee  in  writing  of  their  true  christian  and  surnames,  and  (not  of  the  parish, 
I)  of  the  house  or  houses  of  their  respective  abodes  wilhin  such  piirish, 
and  of  the  time,  duriijg  which  they  have  dwelt,  inhabited,  or  lodged 


Baxki  or 

Mahjuaqe. 

Incumbent  of 
foritKT  parUli 
church  to  be 
incuml)cnt  uf 
tht'  new  pariih 
church. 


Stat.  A  0«k  4. 

c.  7(1.  t»  7. 
Notice  to  be 
gjivt-n  to  the 
mii»i&ter  la 
publish  banns. 


Clergy  miin 
should  ascer- 
tain tliAt  the 
pjarlie*  have 
pivcn  Ji  correct 
representation 
of  their  plaeu 
of  residence. 

Judgment  of 
I^jrd  EhloD 
in  Nichohon  v. 
Squirt* 


(1)  16  Vet,  26a 

fl  A    4 
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IUnna  op  in  such  house  or  houses  respectively.     The  clergymaD,  thereforey  has  only 

Marriagk.         ^^  repair  to  the  house  in  which  they  are  represented  to  have  lived,  and  to 

inform  himself  whether  the  statement  is  true."  (1) 
••  True  Chris-         Rex  v.  BillinghuTit    {Inhabitants    of)  (2)    also    illustrates  the  legal 
tUn  names^aud    signification  of  the  words  "  true  Christian  names  and  surnames**  in  the 
same  enactment.    In  that  case  a  person,  whose  baptismal  and  saraames 
were  Abraham  Laogley,  was  married  by  banns  by  the  name  of  George 
Smith,    having   been    known   by  that  name   only,  io   the   parish  where 
he  resided,  from  his  first  coming  into  the  parish  till  his  marriage,  which 
was  about  three   years;   and  it  was  held   that  the    marriage  was  valid, 
Jti(I;!mcnt  of      Lord  Ellenborough  observing,  <<  All  that  the  law  requires  oo  this  sub- 
borough  in         J^^^  ^®»  '^^^  marriages  shall  be  solemnised  either  by  licence,  or  paUict- 
Rtx  V.  Billing^  tion  of  banns,  otherwise  the  staU  26  Geo.  2.  c.  33.  s.  8.  declares  that  they 
taMulft"'^     shall  be  void.     The  statute  does  not  specify  what  shall  be  necessaiy  to 
be  observed  in  the  publication  of  banns ;  or  that  the  banns  shall  be  pab- 
lished  in  the  true  names ;  but  certainly  it  must  be  understood,  as  the  clear 
intention  of  the  legislature,  that  the  banns  shall  be  published  in  the  tne 
names,  because  it  requires,  that  notice  in  writing  shall  be  delivered  to  the 
minibter,  of  the  true  Chrbtian  and  surnames  of  the  parties  seven  dip 
before  the  publication ;  and  unless  such  notice  be  given,  he  is  not  oM&gA 
to  publish  the  banns.     The  question  then  is,  has  there  been  in  this  ch^ 
that  which  is  required,  a  due  notification  by  the  minister,  on  a  Simdaj,ii 
time  of  divine  service,  of  one  of  the  persons  intending  to  contract  marriage. 
Now  it  appears  that  such  notification  has  been   made   by  the  name  of 
George  Smith,  by  which  name  alone  the  party  was  known  in  the  pliee 
where  he  resided,  and  which  he  had  berne  for  three  years  prior  to  the  cele- 
bration of  the  marriage  in  that  place,  and  that  he  was  not  known  there  br 
any  other  name.     It  would  lead  to  perilous  consequences,  if  in  every  c« 
an  inquiry  were  to  be  instituted,  at  the  hazard  of  endangering  the  marriage 
of  a  woman,  who  had  ever}-  reason  to  think  she  was  acquiring  a  Ipgitiimfte 
husband,  whether  the  name  by  which  the  husband  was  notified  in  the 
were  strictly  his  baptismal  name,  or  whether  at  the  period  of  his 
he  may  not  have  received  some  other  name.   What  the  consequences  migkt 
be  of  encouraging  such  inquiries,  as  to  the  avoiding  of  marriages  and  bn- 
tardiding  the  issue  of  them,  it  is  not  very  difficult  to  imagine.     The  object 
of  the  statute  in  the  publication  of  banns  was  to  secure  notoriety,  to  appriv 
all  persons  of  the  intention  of  the  parties  to  contract  marriage;  andhov 
can  that  object  be  better  attained,  than  by  a  publication  in  the  name  bf 
which  the  party  is  known  ?    If  the  publication  here  had  been  in  the  naae 
of  Abraham  Langloy,  it  would  not  of  itself  have  drawn  any  atteotion  to 
tlic  party,  because  he  was  unknown  by  that  name,  and  its  being  coopkd 
with  the  name  of  the  woman,  who  probably  was  known,  wonld  perkfs 
have  1(k1  those  who  knew  her,  and  knew  that  she  was  about  to  be  married 
to  a  person  of  another  name,  to  suppose,  either  that  these  were  not  ikc 
isame  parlies,  or  that  there  was  some  mistake.     Therefore  the  pubiicatioB 


(1)  Vide   l^riestletj  v.  Lamh,  6  Ves.  421.  (2)  3  M.  &  S.  £50. 

MiUrt  V.  Rotrse,   7  ibid.  419.        Bathurst  v. 
Murray f  8  ibid.  74. 
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in  the  real  name^  instead  of  being  notice  to  all  persons,  would  have  operated    Banns  or. 
'1  a  deception;  and  it  is  strictly  correct  to  say,  that  the  original  name  in 


thb  case  would  not  have  been  the  true  name  within  the  meaning  of  the 
statute.  On  these  grounds,  I  think,  that  the  act  only  meant  to  require,  that 
the  parties  should  be  published  by  their  known  and  acknowledged  names, 
and  to  hold  a  different  construction  would  make  a  marriage  by  banns  a 
snare,  and  in  many  instances  a  ruin  upon  innocent  parties-  The  Court, 
therefore,  cannot  lend  itself  to  a  construction  which  would  be  pregnant 
with  such  consequences."  (1) 

In   Clatces  v.   Clowes  (2)  Sir   Herbert  Jenncr   Fust    said,  —  "  Where   Where  there 
there  has  been  no  error  as  to  the  person,  and  no  fraud  practised  in  obtain-   *>^'  1**-'"  "o 
ing  the  licence,  that  is,  such  fraud  as  if  known  would  have  prevented  the  persoiT^  no 
granting  of  the  licence,  the  marriage  cannot  be  voided.  This  I  consider  as  the  fraud  practisvd 
result  of  the  decisions  in  Coj}e  v.  Burl  (3)  and  Cockburn  v.  Gamault.  (4)  [j^^'j^^n^^the 
•  •  .  The  only  fraud  that  can  be  relied  upon  in  this  case  consists  in  the  sub-   marriage  con- 
stitution of  the  name  of  *  Terry*  for  that  of  « Jones.*     I  can  find  no  fraud  noi be  voided 
in  the  mode  of  obtaining  the  licence.  .  .  .  There  was  no  error  de  persona, 
although  there  may   have  been  error  noniinis.     But  in  point  of  fact,  in 
all  these  cases,  the  distinction  has  been  established  between  a  marriage  by 
banns  and  a  marriage  by  licence.     The  publication  of  banns  is  a  notice  to 
all  the  world,  that  the  two  parties  intend  to  contract  a  marriage,  and  the 
words  of  the  act  of  parliament  arc  direct,  *  that  the  true  Christian  and  sur- 
name of  the  parties  must  be  used ;  and  therefore,  if  the  banns  are  published 
In  the  false  names  of  both  parties,  the  marriage  is  invalid.     A  licence  is  a 
dispensation  from  the  necessity  of  publication  of  banns,  and  is  granted  on 
saeh  terms  and  conditions  as  the  ordinary  is  willing  to  accept ;  in  this  case, 
the  terms  are  contained  in  the  affidavit  to  lead  the  licence,  and  on  the  oath 
of  the  party  the  licence  wa^  granted,  and  the  parties  married ;  a  marriage 
■o  solemnised  is  not  to  be  set  aside  on  slight  grounds." 

By  Stat  4  Geo.  4.  c.  76.  s.  9.,  a  marriage  not  had  within  three  months  Sut.  4  Geo.  4. 
after  the  complete  publication  of  banns,  is  not  to  be  solemnised  until  the  ReDublioiition 
banns  have  been  regularly  republished,  unless  it  be  by  licence.  of  banns. 

By  Stat  4  Geo.  4.  c.  76.  s.  6.  churchwardens  and  chapelwanlens  are  to    Stat  4  Gea  4. 
provide  a  proper  book  of  substantial  paper,  marked  and  ruled  as  thereby   ^^'J^  ^  r 
directed,  for  the  register  book  of  banns  of  marriage ;   and  the  banns  arc 
to  be  published  from  such  book,  and  not  from  loose  papers,  and  are,  after 
poblication,  to  be  signed  by  the  officiating  minister,  or  by  some  person 
nndcr  his  direction. 

In  PaxtofCs  rase  (5)  it  was  liehl,  that  the  entr}'  of  a  marriage  in  a  parish  Regiitcr  book 
leister  may  be  proved  by  the  production  of  a  copy,  proved  to  have  been 
Made  by  the  clergyman  from  the  book  which  he  called  the  register,  and 
vhich  the  witness  examined  with  him,  without  the  production  of  the 
dergyman,  or  other  proof  of  the  register.  The  prisoner  was  indicted  for 
bigamy,  and  it  appeared  that  he  had  been  married  in  181 '2,  in  Ireland, 
to  Martha  Grey,  who  was  still  living,  and  that  in   1832  he  was  married, 

<1)   \'n\e  vixsim  M'Anerneya  ca»et  1  Irish  (4)  Cit.  ibid  435.      Court   of  Arches, 

<H»c.  Kcp.  L'TO.  Dec.  4.  1793. 

<tl)  3  Curt.  190.  (5)  1  Irish  Circ.  llcp.  800. 

<3)  1  Coiijast.  434. 
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>.Stat.  3  Geo.  4, 
.  75.  ».  li;. 


at  Southampton  in   England,  to  Thampson  HaUey,     At  ibc 

first  marriage,  he  was  a  member  of  the  established  cboreK 

Grey  was  a  presbyterian ;  and  tliey  had  been  majrird  by  tbe  pmliytcfiaa 

minister  of  the  congregation  of  Letterkenny,  in  the  eoanly  of  DciegaL 

The  ^cond  marriage  had  been   performed  in  the  pariah  diorck  of  BiWtU 

ampton,  by  the  vicar  of  the  parish. 

In  order  to  prove  the  second  marriage,  the  father  of  TkaatpMfli  Illlifyt 
who  was  present  at  it,  and  Thampson  HaUey  herself,  were  prodvttd  iad 
examined.  They  proved  that  the  prisoner  had  been  marnetl  at  1^  list 
alleged,  and  in  the  parish  church  of  Sputhaoipton,  by  the  Rev.  Mr.  SkntM)^ 
to  Thampson  Halsey.  A  document  was  then  produced* 
Halsey  swore  that  it  was  copied  by  the  said  Mr.  Shrubby  ill  htr  j 
from  a  book  in  his  po.ssession,  which  he  stated  to  her  was  the  regiiter  if 
marriages  for  the  ]>ansh  of  Southampton,  and  that  ^ueh  copj  wiA  MflfHil 
with  the  register,  by  Mr.  Shrubb's  reading  the  book  while  sIm  rmdikfmff, 
and  that  it  wajft  a  correct  copy,  and  was  signed  by  Mr.  Shmbb*  He  wai  mi 
produced,  nor  wa^  any  other  evidence  given  of  the  register.  Thm  tmmd 
for  tlie  Crown  were  about  reading  that  eopy^  when  the  eouBsel  for  ifcf  pi^ 
soncr  objected  that  it  could  not  be  read,  because  there  was  oat 
evidence  timt  it  was  an  examined  copy  of  the  eiktract  from  tlie  i 
it  should  be  shown  that  the  book  from  which  it  waft  copi^  vn^  ife  fetfi 
tl»e  register ;  but  the  evidence  as  to  that  was  only  hearsay  of 
The  prisoner's  counsel  also  referred  to  stat.  6  &  7  Guh  4»  c,8(kiwl 
counsel  for  the  Crown  contended  that  it  was  suflicieDtt  if  the  book* 
produced  by  the  proper  oHicer  as  the  register. 

Upon  the*{e  facts  and  arguments,  Mr,  Serjeant  Warren  < 
the  statute  referred  to,  it  was  not  enacted  for  the  purpose  of 
prior  rights,  or  to  have  a  retrospective  operation-  It  waa  piiwtd  li 
year  1H36;  and  as  the  marriage  upon  which  the  question  lierg  ■liiii  «i> 
celebrated  in  the  year  1832,  the  act  alluded  to  cannot  aJeci  it*  Tki^* 
to  the  other  point,  it  has  been  already  decided  in  the  cmM!  of  WmBtt^ 
Ihauchamp  (CctmUess  of)  (2),  upon  the  principle,  tliat  when*  the  bw  »• 
tliorises  a  person  lo  give  extracU  from  a  book  in  his  custodyr  tfcf  fc* 
presumes  that  he  wit!  do  his  duty,  and  give  correct  eslracis*  L  thdli 
think  that  the  document  produced  is  sutBciently  proved  to  be  an  warn 
copy  of  the  register,  and  I  accordingly  admit  it.** 

i!?tat.  3  Geo,  4-,  c,  75.  s.  19,  enacted  as  to  marriages  bj  b«UM|  M  < 
withstanding  a  falsehood  in  a  name  or  names,  a  marriage  aetiialji 
nised   should  be  deemed   valid;   thus,  during  tbe   ^horl 
act  was  in    operation,    namely,    from   1st  September,  IS^  til  In  ! 
vember»   182S,  no   incorrect  puldlcaLion  of  namea«   though  vilfdl  i 
invalidate  a  marriage  once  solemnij^ed.    But  this  etiaetiiieDt  brill 
cable  only  to  marriages  subsequent  to  it,  and  slat,  4  Geo.  4,  c 76.  i 
ing  no  clause  rendering  former  marriages  by  irregular  baniu  iriliii.it  ti^ 
necessaiy  to  re'cur  to  stat.  26  Geo.  2«  c.  33.»  and    the    diiciilow  if 
for  the  preceding  period. 


(1)   ndt   Stephens  on   Nisi   Prius,   lit. 
Evioxjrei^  ]  561 — ^1600. 


(2)  6  C  &  P.  5591; 
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By  stat  6  &  7  Gul.  4.  c.  8J.  s.  42.  every  marriage  solemnised  in  any  other  Banks  or 
place  than  that  specified  in  the  notice  and  certificate,  or  without  due  notice   Marriage. 
to  the  superintendent  registrar,  or  without  certificate  of  notice  or  licence,   sut.  6&7  Gul, 
if  necessary,  or  in  the  absence  of  a  registrar,  or  superintendent  registrar,  if  4.  c.  85.  a.  42. 
his  presence  be  necessary,  is  null  and  void.     But  the  act  does  not  extend 
to  marriages  legally  solemnised  under  stat.  4  Geo.  4.  c.  76. 

The  three  principal  cases  respecting  the  publication  of  banns  of 
matrimony  are  Tongue  v.  Allen  (1),  Wright  v.  Eltoood  (2),  and  Orme  v. 
HoUoway.  (3) 

In   Tongue  v.  Allen  (4),  the  case  of  an   infant.   Sir  Herbert  Jenner   Where  parties 
stated  the  result  to  be,  "  that  at  the  marriage  the  minor  was   between   ^^"^  "J[ia*wil- 
fleventeen   and   eighteen  years  of  age,   the  woman  thirty-four  or  thirty-  fuiiy  intcr- 
five,  and  a  widow,  or  representing  herself  as  such,  and  the  sister  of  the  married  after 
master  of  the  school  where  he  was  placed ;  that  the  marriage  was  clan-  |",bii^tion." 
destine,  and  continued  secret  and  unknown  to  the  family  of  the  minor,   judgment  of 
for  nearly  twelve  months ;  that  the  name  of  baptism,  by  which  alone  he   ^i'  lierbert 
was  generally  known,  was  omitted  in  the  publication  of  banns ;  and  that    xotunit  v. 
this  was  done   for   the   purpose   of  concealment,   and    in   fraud  of  the   AlUtu 
father's  rights,  there  can  be  no  doubt. 

**  The  question  therefore  is,  whether  a  marriage  under  such  circum- 
stances is  good  and  valid  according  to  the  existing  marriage  law  of  this 
country  ;  for  under  the  original  marriage  act  (5),  the  marriage  would  have 
been  clearly  void,  it  having  been  repeatedly  held,  that  tlie  omission  of  the 
name  of  general  repute  in  the  publication  of  banns,  when  for  the  purpose 
of  fraud,  rendered  the  marriage  void,  as  in  the  case  ofPouget  v.  Tomkins{6), 
in  which  Lord  Stowell  observed,  *  That  all  parts  of  a  baptismal  name  ought 
to  be  set  forth,  as  composing  altogether  the  name  and  legal  description  of 
the  party,  yet  he  would  not  go  the  length  of  deciding,  that  in  all  cases  tlie 
omission  of  a  name  would  be  fatal,  where  no  fraud  was  intended,  nor  any 
deception  practised,  and  where  the  suppression  was  only  of  a  dormant 


**  The  present  statute,  the  4  Geo.  4.  c  76.,  equally  requires  the  true 
names  of  both  parties  to  be  published ;  but  in  order  to  obviate  the  incon- 
Tcniences,  and  to  prevent  the  crying  injustice  which  arose  out  of  the  law 
as  it  formerly  stood,  and  the  cruel  injuries  to  which  innocent  parties 
were  exposed,  it  has  provided,  that  in  order  to  annul  a  marriage  on 
the  ground  of  the  banns  having  been  unduly  published,  *the  parties 
must  have  knowingly  and  wilfully  intermarried  without  due  publication 
of  banns ; '  the  construction  which  has  been  put  upon  the  twenty -second 
section  of  the  4  Geo.  4.  c.  76.,  in  the  few  cases  as  yet  determined  under 
it,  is,  that  both  parties  must  be  cognisant  of  the  undue  publication. 
This,  indeed,  seems  to  arise  necessarily  from  the  wordii  of  the  act  itself; 
the  *  parties '  are  spoken  of  in  the  plural  number,  and  there  would  have 


(1)  1  Curt  lis.  3  M.&  S.  537.    Reiv.  St.  FaUh*s,  Newtom 

(9)   Ibid.  49.  669.  (  hhcbUantt  of),  »  D.  &  R.  548. 
(3)  5  Noteiof  Cases  Ecclesiastical,  267.;  (4)  I  Curt.  41. 

Tide  etiam  Brtaly  ▼.  Reed,  I  ibid.  121.  Rex  (.5)  Stnt.  26  Geo.  3.  c.  33. 

T.  TibdkelfilmkabitantB  of),  \  B.  &  Ad.  190.  (6)  2  Consist  142. 

JSex  ▼.  BHrtoH-upon  •  2'rent  ( Inhabitants  of). 
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J||d|^t11i'nt  of 

Sir  H«?rbert 
JenneT  in 


tipcessity  lor  any  enactment  ot  all  upon  the  i^ubjcci, 
ledge  of  one  party  would  have  been  sutRcient  to  render  Uie  inarm^ 
as  there  can  hardly  be  a  ease  in  which  one  of  the  pArtiet 
cognisant  of  tlie  fact. 

**Byt  fiowcver  this  may  be,  the  same  construction  has  beea  |miI 
this  section  of  the  act  in  the  courts  of  common  law  as  ifi  tJ»e»e 
the  cases  have  been  reff  rrcd  to  in  the  argument,  and  the  Cotiit  will 
them  hereafter ;  at  present  it  will  be  enough  to  say,  that  it  cjitirdj 
in  the  sounduc^ss   of  that  cont^^trnction  ;  and  it  only  remaiDs  to  Iw  m% 
whether  there  is  sutHeient  proof  in  the  pre^^ent  case  to  justify  tlie  Cowtii 
coming  to  the  conclusion^  that  both  parties  were  cognisant  of  iJbe  sadiK 
publication  of  banns  before  the  marriage  was  solemnised;  fori  iJ^oagm 
with  tlie  decisioni^  before  adverted  to,  that  the  knowledge  must  be  ib««i 
to  have  exijjitcd  before,  and  not  after,  the  marriage.     The  manner  in  wlidb 
this  knowledge  is  to  be  proved,  must  vary  according  to  the  ciretiflistaBSfi 
of  each    case;    that   may   be   quite  sufficient  in  one    which    woaJ4  art 
sufRce   in  another;  and  although  it   may  be  true»  that  in 
law,  the  favourable  or  unfavourable  nature  of  tiie  traosactiim 
ought  not  to  be  taken  into  consideration,  yet  circumstances  mmj  grw 
greater  or  less  eifect  to  the  evidence  of  the  facts  to  which  the  Uv  is  li 
applied,  and  inay  furnish  a  clue  to  guide  the  Court  to  the  proper 
to  be  drawn  from  them*     It  cannot  be  required^  that  in  erery^  cm*  Jwrf 
and  positive  proof  should  he  adduced;  if  so,  I  am  inclined  to  ftgfvewiA 
the  observations  of  Dr.  Addams,  that  in  most  cases  the  fraud  woold  be  i•^ 
cessful,  the  parties  would  have  nothing  to  do  but  to  keep  their  (Hm  sttRL 
The  Court  mu^it  tlierefore  take  at!  the  eircumstances  into  consideffllio^ ilrf 
deduce  its  conclusion  from  them.     It  was  indeed  hardly  denied,  thtl  cv» 
cumstanttal  evidence  would  be  sufficient,  but  it  was  said,  it  most  be  wtA 
as  to  leave  no  reasonable  doubt  on  the  nitnd  of  tJie  Court*     It  is 
then  to  consider,  wfiat  the  circumstances  are. 

**  In  atl  cases  of  this  kind,  three  questions  naturally  ariiie  ; 

**  First,   whether  a  marriage  has  been   had  between  the  partkil  Is 
suit? 

**  Secondly,  whether  there  has  been  an  undue  publication  of 

'*  Thirdly,  whether  both  parties  were  cognisant  of  tfie  undiae 
before  the  marriage  was  celebrated? 

"  Now  here  there  can  be  no  doubt  of  the  fact  of  marriage  bd 
parties,  nor  of  their  identity. 

'*  Secondly,  there  can  be  no  doubt  from  what  has  been  ob 
there  was  an  undue  publiealion  of  banns;  it  would  be  a  waste 
inquire  further  on  this  point ;  aud  it  is  equally  clear,  that 
the  object  of  btith  parties.     The  third  point,  whether  both  ptfli^  ' 
cognisant  of  the  undue  publication,  remains  to  be  considered*     Ko»» 
Mrs.  Allen  knew  cannot  he  denied ;  she  in  fact,  altliongh   It  b  otfef 
pleaded  in  the  libel,  gave  the  instructions  for  the  publicataoo  of  dw 
It  was  said,  that  the  evidence  as  to  this  fact  was  irregularly  t 
perhaps  it  was  so,  but  if  it  were  not  true,  it  might  have  beefl 
even  aflc^r  publication,  but  no  attempt  of  that  kind  was  matlc  oAcr  b0>' 
In  the  court  below  ;  i  must  therefore  take  that  fact  as  pn>i«it 


MARRIAGE.  788 

certainly  no  direct  proof  of  concert  between  the  parties,  but  there  is  a   B^hxs  or 
pretty  strong  presumption  of  it ;  both  were  living  in  the  same  house,  having 


daily  communication  with  each  other ;  both  must  have  known  of  the  Judgment  of 
necessity  for  concealment,  and  neither  could  well  have  been  ignorant  of  the  j  ™''J*«rt 
means  to  be  used  from  the  very  nature  of  the  transaction  ;  but  it  does  not  T\mffue  ▼. 
rest  here ;  the  proceedings  at  the  time  of  the  marriage  are  material ;  it  is  ^^^^ 
sworn,  that  it  is  the  practice  in  this  parish  to  show  the  banns  book  to  both 
parties,  and  to  inquire  whether  they  are  correctly  described  or  not,  and 
Sarah  Haynes,  the  scxtoness,  says,  *  she  is  sure  it  was  done  on  the  present 
occasion.'  Now,  was  the  fact  so  or  not  ?  The  witness  deposes  positively 
to  the  practice,  and  that  it  was  observed  on  this  occasion  ;  if  the  fact  were 
not  so,  it  might  have  been  counterpleaded,  and  the  minister  and  clerk 
might  have  been  brought  to  contradict  the  sextoncss ;  there  is  no  reason  to 
believe,  that  she  deposes  falsely,  and  there  can  be  no  reason  assigned  why 
the  usual  practice  should  not  have  been  adhered  to  at  this  marriage. 
Again,  during  the  ceremony  the  minor  must  have  answered  to  the  name  of 
Edward,  and  there  is  no  evidence  to  show,  that  he  evinced  any  surprise  at 
being  so  addressed.  And  after  the  ceremony  was  concluded,  he  signed 
that  name  to  the  entry  in  the  register,  without  hesitation.  This  latter  cir- 
cumstance standing  alone,  might  not  perhaps  have  been  sufficient  to  fix 
him  with  a  knowledge  of  the  undue  publication  of  banns,  but  taken  in 
conjunction  with  all  the  other  circumstances,  it  goes  a  considerable  way  to 
satisfy  me  of  his  previous  knowledge  of  the  intended  fraud. 

**  These  facts  then  taken  altogether,  form  a  strong  body  of  evidence  upon 
which  the  Court,  had  this  been  the  first  case  arising  under  the  statute^ 
might,  and  would,  have  felt  itself  justified  in  pronouncing  this  marriage  to 
be  void,  as  having  been  knowingly  and  wilfully  by  both  parties  contracted 
without  due  publication  of  banns. 

«•  But  cases  have  been  referred  to,  which  the  Court  must  now  proceed  to 
consider,  in  order  to  see,  whether  they  at  all  interfere  with  the  impression 
it  has  stated  itself  to  entertain,  as  to  the  effect  of  the  evidence  here  pro- 
doced. 

«•  The  first,  that  of  Wiltshire  against  Prince  (1),  in  the  Consistory  Court    ff^^irt  ▼. 
9f  London,  was  a  suit  brought  by  the  father  of  a  minor,  for  the  purpose  of       "^* 
setting  aside  the  marriage  of  his  son  with  a  woman  servant  in  the  family  ; 
"^rrong  names  had  been  used  in  the  publication  of  the  banns,  and  there  was 
0^iemx  proof  that  both  parties  knew  it,  and  that  it  was  for  the  purpose  of 
ftsnd ;  there  was  no  doubt  of  the  fact  of  both  parties  being  cognisant  of 
tfie  undue  publication  of  banns  before  the  marriage,  and  the  Court  accord- 
Snglj  pronounced  it  void ;  that  case  therefore  is  important  only,  as  showing 
construction  put  upon  the  words  of  the  act  of  Parliament,  by  the 
[  judge  of  that  court,  namely,  that  both  parties  must  be  cognisant  of 
undue  publication  of  banns ;  nothing  was  there  determined  as  to  the 
are  of  the  proof  required. 
••  The  second  case  cited  was  that  of  The  King  against  The  Inhabitants  of  ^^^\  ffroxiem 
WFroxUm  (2),  which  was  a  question  sent  by  the  quarter  sessions  for  the  ^  "  ^ 

inion  of  the  Court  of  Kings  Bench.  The  facts  were  found  by  the  justices^ 

(1)3  Hagg.  332.  (2)  4  B.  &  Ad.  64a 
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and  the  court  was  bouod  by  them  ;  on  wbat  evidence  tlie  josllees  csmc  |» 
the  conctuslod  of  (act  does  not  appear ;  but  they  stated,  tltal  Ihi-  wostta 
wa:s  ignorant  of  the  false  publication,  although  the  naiocs  used  wene  my 
different  from  the  true  names. 

'*  Tlie  decision  of  the  King's  Bench»  on  the  facts  found  by  ibc  ji 
wa»,  that  as  the  woman  did  not  know  of  the  false  pubUodioii  of 
marriage  was  good;  in  fact>  it  goes  no  further  than  to  adopt 
the  construction  which  had  been  put  upon  the  statute  in  the 
shire  v.  Prince,  (I)     These  cases,  therefore,  prove  DOtbing 
in  order  to  render  a  marriage  null  and  void,  by  reason  of  umloe 
of  bann^i  both  parties  must   be  sliown  to  have  been  eognisaot  of  tbe 
pubHcation  before  the  celebration  of  the  marriage, 

^*  But  the  eai^e  more  particularly  relied  upon,  as  applicable  to  t^  cmp 
now  before  the  Courtj  was  that  of  Hndiey  v.  Retfnoids^  which   oec^nod  it 
this  court,  hut  has  not  yet  been  reported.     The  circunijitaiioes   of  tJiit  oar 
were  extremely  diifercnt   from  the   present;    there   the    busbaml,  afbf  i 
cohabitation  of  three  years  and  a  half,  and  the  birth  of  a  cliild«  Miigkt  10^ 
ni^ide  his  own  marriagCt  he  himself  having  caused   the  baons   to  be  pib> 
liijhed  ;^-  it  was  so  pleaded  by  hinu     He  was  a  clergyman  of  twenty^  «^ 
twenty -seven  years  of  age,  the  woman  twenty-two,  both   were  tbereiiatA 
full  liberty  to  contract  marriage  :  no  rights  of  third  parties  were 
The  woman  having  no  occasion  to  have  recourse  to  fraudulent  coO( 
nor  having  any  reason  to  suppose,  tliat  fraud  was  to  be  resorted  to; 
was  no  evidence  to  show,  that  she  was  at  all  acquainted  witli  tbe 
use  of  false  names ;  the  banns  were  published  at  BinnmgbaiDt  tbe  vi«  tf 
Worcester ;  there  was  not  any  ground  to  presume,  that  there  was  any  J^ 
vious  knowledge  on  her  part  of  the  undue  publication  ;  true  it  is,  tlstili 
answered,  during  the  ceremony,  to  the  wrong  name,  and  also  afler  tJie  •»* 
riage,  signed  that  name  in  the  register ;  those  were  the  only 
from  which  her  knowledge  could  be  inferred,  and  the  Court  rightly 
that  in  such  a  case  the  strictest  proof  was  necessary,  was  of  o^iflit^ 
those  circumstances  alone  were  not  sufficient  evidence  of  the  f«ict- 

"But  what  is  the  present  case ?  A  woman,  situated  as  I  Imifr  AtMfkfL 
persuades,  for  so  I  must  presume,  a  boy  not  half  so  old  as  berselC  teHSJ 
her;  she  knowing  liiat  he  had  a  father,  who  would  disapprove  oftlif**^ 
riage,  gives  instructions  for  the  pubHcation  of  the  batius^  ooiltiQ^  ifc^i 
w!iich  muHt  be  considered  as  the  only  real  baptismal  name  of  die  siM^ 
and  this  for  the  purpose  of  fraud,  the  parlies  being  in  codiOasl 
communication  with  each  other;  they  proceed  to  Bristol  oo  the  i 
the  marriage,  and  return  to  school  the  same  day,  when  tbey  ; 
usual  occupations,  she  superintending  her  brother's  pupila,  be 
his  education  ;  no  one  of  his  schoolfellows  nor  any  one  elae 
any  connexion  existed  between  them.  It  is  precisely  the  t 
the  legislature  must  have  intended  to  provide ;  the  maxifii. 
sumitur  pro  matrimonio,  strongly  applies  to  Iladley's  oise,  bttt  w***!! 
where  fraud  was  meditated  by  both  parties,  and  wbicb  tt  may  aot  •i* 


(I)  3  Hagg.  a32. 
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be  presumed,  that  both  were  acquainted  with  the  means  by  which  that  fraud   Banks  op 
was  to  be  carried  into  effect  * 


*'  On  the  whole,  I  cannot  bring  my  mind  to  doubt^  that  both  parties  Judgment  of 

knowingly  and  wilfully  intermarried  without  due  publication  of  banns,  and  jj.nngy  j„ 

I  therefore  pronounce  for  the  appeal,  retain  the  principal  cause,  and  declare  Tongu§  ▼. 

this  marriage  to  be  null  and  void."  ^^'*' 

In    Wright  v,   Elwood  {})   the    same   judge    said,  —  ''It  has   been  Judfi^entof 

maintained,  that  the  publication  of  banns  of  a  woman  who  is   already  ^^  Herbert 

*  ^  *    Jcnncrm 

married,  and  whose  husband  is  alive,  is  a  mere  nullity ;  that  it  is  not  pro-    Wright  v. 

periy  an  undue  publication  of  banns,  but  it  is  no  publication  at  all,  and  Elwood, 
that  it  would  be  contrary  to  the  policy  of  the  law  if  the  Court  were  to  up- 
hold a  marriage  not  preceded  by  any  publication  of  banns,  nor  by  a  licence ; 
and  it  has  been  also  stated,  that  such  was  the  case,  even  before  the  passing 
of  the  first  marriage  act  (2)  in  1754.  But  I  confess  I  do  not  feel  very 
strongly  the  force  of  that  argument ;  for,  as  far  as  I  can  understand  the 
principle  upon  which  marriages  are  made  null  and  void,  on  these  grounds, 
under  the  act,  it  is,  that  where  false  names  are  •used  intentionally,  with  a 
view  of  deceiving  the  public,  it  \»  no  publication  at  all.  So  that  in  the  case 
of  the  publication  of  false  names,  the  publication  is  a  mere  nullity.  In 
Pouget  V.  Tomkins  (3),  Lord  Stowcll  said,  *  The  clear  intention  of  the  act 
ify  that  the  true  names  of  the  parties  should  be  published,  and  if  they  are 
not  so  published,  it  is  no  publication :  no  notice  is  given,  and  no  opportu- 
nitj  is  afforded  to  any  one  to  allege  an  impediment  It  has  been  constantly 
held,  therefore,  since  the  case  of  Early  v.  Stevensy  which  was  in  1785,  and 
I  believe  the  earliest  case  under  the  Marriage  Act,  *  that  a  publication  in 
false  names  is  no  publication.'  And  on  no  other  principle  could  such  a 
case  have  been  brought  under  the  provisions  of  that  act,  where  the  terms 
made  use  of  are,  *  without  publication  of  banns ; '  it  does  not  speak  of 
*  nndae  publication ; '  but  that  statute  required  that  a  marriage  should  be 
preceded  by  publication  of  banns,  or  by  licence.  It  seems  to  me,  that  a 
marriage  was  void  under  that  statute  only  where  there  had  been  no  publi- 
cation ;  undue  publication  was  not  sufficient,  unless  it  amounted  to  the 
absence  of  all  publication. 

''This  was  the  state  of  the  law  under  the  26  Geo.  2.  c  33.  Before  that 
statute,  marriages,  without  publication  of  banns  or  any  religious  ceremony, 
contracts  per  verba  dc  pncscnti,  might  be  good  and  valid,  though  irregular : 
the  parties  and  the  minister  might  be  liable  to  punishment,  but  the  vincu- 
lum matrimonii  was  not  affected.  After  the  passing  of  the  act  26  Geo.  2. 
c*  33.  marriages  were  placed  on  a  different  footing,  as  to  banns  and  licences ; 
a  certain  degree  of  regularity  was  essential  to  the  validity  of  the  marriage 
contract,  and  marriages  not  preceded  by  banns  or  licence,  were  null  and 
Toid.  In  that  act,  however,  there  was  no  provision  for  the  protection  of 
innocent  parties,  and  many  cases  are  in  the  recollection  of  the  court  in 
which  it  had  produced  very  injurious  consequences.  Parties  even  guilty 
of  actual  fraud  have  obtained  a  separation  without  the  possibility  of  doing 
Justice  to  the  party  not  cognisant  of  the  fraud. 

*'  This  state  of  things  continued  many  years,  but  at  length  the  legislature 


(1)1  Curt.  Gr,9.  (2)  Stat  2f»  Geo.  2.  c.  tJS.  (3)  2  Consist  146. 
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interfered  to  prevent  the  mischievous  effects  resulting  tram  tie 
of  this  act,  and  to  soften  the  rigour  of  the  existing  law. 

^'  I  pass  by  the  act  S  Geo.  4-.*  which  existed  but  for  a  sliott  ttae;  wi  I 
proceed  to  the  act  4  Geo.  4-.  c.  76.,  which  was  in  force  mi  tlie  tiiiM*  at  Ikii 
marriage,  and  13  tfie  law  which  is  applicable  to  it, 

"This  act  begins  by  repealing  all  the  former  act-s  then  iti  fofr«*     hrt  rf 
the  act  26  Geo.  2,  had  been  repealed  by  the  act  S  Geo.  4r..  but  still  pirt  f** 
mained  in  force,  antl  the  remainder  of  that  act,  as  well  as  the  3  Geo.  4^  vi» 
repealed,  so  thaU  at  that  time,  if  the  legr.«»lature  had  done  no  oore,  tke  ctm- 
mon  law  and  general  taw,  as  it  existed  before  the   Manimge  Ael  iif  ITH 
would    hare    been  restored,   and  a  marriage   would  have  been  good  mi 
valid  without  any    publication  of   banns  or  licence.     Hut  tbe  legklitMt 
did   not  stop   here;     it    went  further,  and    declared    in   the  SSd  wctfim, 
that  where  parties  sliall  intermarry,   knowingly  and   wilfully,  «lllKMit  dac 
publication  of  banns  or  licence^  the  marriage  shall  be  null  and  votiL    hhm 
not  adopted  the  terms  ofthefomier  act,  declaring  Uiat  mamagca  dill  M 
be  solemnised  *  without  publication  of  banns/  but  the  legislature  htm  flal: 
•If  any  persons  shall  knowingly  and  wilfully  intermarry  wiUioul  dae  pdk 
lication  of  banns,  or  licence,  from  a  person  or  persona  baYtng  aathofilv 
to  grant  the  same,  Hrst  liad  and  obtained,  the  marriages  oC  tmeh  ftiwtm 
shall  be  null  and  void,  to  all  intents  and  purposes  whatsoeTer;*  lii0t^M 
I  have  stated,  softening  the  rigour  of  the,  former  law,  under  the  KQmkt* 
And  according  to  the  construction  put  upon  this  section  by  tbe  CoMivy 
Court  of  London  (1),  by  this  court  during  the  time  of  my  predmawir  (f^ 
as  well  as  in  my  own  time  (3)»  by   the  Court  of  King's  Eeacit  (4);ailt 
think  I   might  say   by  the  Judicial  Cummittee  of  the  Frivy  Cooaefl  (f^ 
(though,  perhaps,  the  point  has  not  received  an  actual  and  dtreet  dtaMi 
of  the  latter  tribunal),  where  the  parties  are  not  both  cognt«aol  of  tkttti 
name,  the  marriage  cannot  be  declared  void.     It   is  necessary  tliat  bollte 
parties  should  be  accessory  to  the  fraud  ;  the  act  of  one  wiU  aol  Qpcoi'  * 
the  prejudice  of  the  other,  unle^  a  participator. 

**  The  question  then  is,  a;^  the  act  f^peaks  of  marriages  *  wttbool  doe  pi^ 
lication  of  banns/  what  is  the  consequence  where  there  U  Dfi  pabBflli* 
of  banns?  For,  according  to  Lord  Stowell,  in  the  case  lo  wbici  1  !•"• 
adverted,  the  publication  of  banns  in  a  false  name  is  equivalent  tuMfi^ 
lication.  The  Court  can  see  no  difference  between  the  caaest  wKtrh  Hpi 
precisely  on  the  same  grounds;  nor  does  there  seem  a  fg—Ott  vfcytiai 
should  be  adidereuce;  the  fraud  is  the  same  in  both;  tli«  fisaedy ii ^ 
same  in  both. 

"It  is,  however,  contended,  that  the  words  *  without  due  pviblkaw^ 
banns,'  used  in  the  statute  4  Geo.  4-.  c.76.t  do  not  extend  to  caaes  of  wnp 
not  preceded  by  any  publication  of  banus,  as  there  are  no  vordi  isiWtfl 
to  that  eifect ;  but  if  that  were  so,  the  former  marriage  md.  bciag 
altogether,  upon  its  repeal  the  general  law  was  revivedf  and 
ration,  and  continues  to  be  in  operation,  except  so  far  aa  it  h 
restrained  by  the  4-  Geo.  4.  c.76.»  the  only  act  now  in  operation  ; 


(1)  Wauhire  ▼.  Prince,  3  U^gg.  332. 

(2)  Hadley  v,  MeynoldM^  not  reported. 

(3)  Ttmpte  v,  AUeHf  \  Curt.  39. 
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this  act  extends  to  cases  of  marriage  not  preceded  by  any  publication  of  Bakns  or 

banns,  as  distinguished  from  undue  publication,  a  marriage,  where  a  false   . 

name  was  used,  would  be  a  good  and  valid  marriage.     But  I  have  no  doubt.  Judgment  of 
that  a  marriage,  which  has  not  been  preceded  by  any  publication  of  banns  j"^^^^,  ^^J 
at  all,  is  a  marriage  within  the  meaning  of  the  terms,  that  is,  a  marriage  without    trnttht  y. 
dae  publication  of  banns.     Marriages  without  due  publication  of  banns  are  ^^^*^' 
declared  null  and  void ;  and  I  should  be  glad  to  know  how  it  is  possible 
that  that  can  be  a  due  publication  of  banns,  which  is  no  publication  at 
all;  and  how  it  can  be  contended,  with  any  effect,  that  marriages,  where 
the   publication  of  banns   is  a  mere  nullity,  can   be  distinguished  from 
marriages  without  a  due  publication  of  banns."  (1 ) 

In  Orme  v.  Holloway  (2)  a  nullity  of  marriage  by  reason  of  the  undue    Orme  ▼.  Uol- 
miblication  of  banns  was  pronounced  for,  on  evidence  that  both  parties  ^5°?* 
were  cognisant  of  the  fraud:  and  it  was  held,  that  it  was  not  necessary  marriage pro- 
that  there  should  be  positive  and  direct  proof  that  the  false  publication  nounced  for, 
waa  with  a  view  (o  fraud ;  but  there  must  be  evidence  of  concert  between  pubficatioil  of  ** 
the  parties  :  Sir  Herbert  Jenner  Fust  stating,  **  In  this  case  the  Court  can  banns,  both 
entertain  no  doubt  of  what  the  result  must  be,  though  the  proof  might  P^'^'^**  hcxng 
hare  been  made  more  strong  by  the  production  of  the  letters.     I  think  it  thu  fraud. 
it  impossible  for  the  Court  not  to  hold,  that  the  marriage  is  null  and  void  Judf^ment  of 
nnder  the  act  of  parliament.  Sir  Herbert 

«*  The  construction  of  this  act  is,  that,  in  order  to  set  aside  a  marriage  on    q^^^  ^^  jj^ 
die  ground  of  undue  publication  of  the  banns,  it  is  necessary  for  both  the  loway. 
parties  to  be  cognisant  of  the  fraud ;  it  is  necessary,  first,  to  prove  that 
there  has  been  a  fraud ;  and  secondly,  that  both  parties  were  cognisant  of 
the  fraud,  and  knowingly  and  wilfully  intermarried  without  due  publication 
of  banns. 

**  The  first  question  is,  as  to  the  fact  of  the  marriage,  of  which  there  is 

&o  doubt.   It  is  proved  by  the  clergyman  who  officiated  at  the  time  of  the 

;e,  and  by  Thomas  Halls,  who  was  present  at  the  marriage ;  and  there 

be  no  doubt  of  this  fact. 

**  The  next  point  is  likewise  proved  beyond  all  doubt,  namely,  that  the 

were  published  in  the  name  of  *  William  Orme'  only,  the  name  of 

Wheeley,'  one  of  his  baptismal  names,  being  omitted  in  the  publication  of 

banns. 

"  It  is  proved,  in  the  third  place,  that  in  the  publication  of  the  banns, 
wife  was  described  by  a  wrong  name  also,  as  she  was  described  as 
Harriet  Spittle,'  whereas  she  was  known  as  *  Harriet  Holloway.' 

^  These  facts  are  necessary  to  be  established  to  enable  the  Court  to  come 
9  A  conclusion  as  to  the  effect  of  the  evidence  in  the  cause.     That  the 
id*s  name  of  '  Wheeley'  was  omitted  is  not  denied,  and  the  question 
"Whether  both  the  parties  were  cognisant  of  this  omission  in  the  first  in- 
ice  ?     That  the  woman  was  cognisant  there  can  be  no  doubt,  as  she 
to  Mrs.  Halls  that  the  name  of  <  Wheeley '  was  left  out  by  desire 
ber  husband,  which  shows  that  it  was  done  with  her  knowledge  and  for 


^1)  It  may  be  here  remarked,  that  id  banns  or  licence,  because  it  was  a  matter  of 

tmfUl  (  Oerk)  v.  Aldrich  (  Clerk ),  (2  WiK  temporal  jurisdiction. 
J),  a^  prohibition  was  granted  to  a  suit  in  (2)  5   Notes    of    Cases    Ecclesiastical, 

^  spiritual  court,  for  marrying  without  267. 
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BA!cy%  or         the  purpose  of  concealioent ;  »he  told  Mrs.  Halls  thai  ha  fanvann  vkbed 
AAiLiAoc  ^  ^^^^  ^1^^  name  i>hould  be  omitted  in  the  publicatioii  of  the  bums.    There 


JudfpneiA  of      may  be  some  doubt  whether  the  declaration  of  the  vomaii  voald  be  eridenee 

jMw'rFust      against  the  man ;  but  though  it  may  be  no  direct  evideDOCy  il  is  part  of  the  rs 

in  Orme  r.         ges»ta ;  and  if  the  parties  were  conspirators,  it  may  be  donbcfnl  vhether  the 

JloUawi^,  declaration  of  one  of  the  conspirators  might  not  be  evideDce  against  another; 

at  all  events,  it  is  evidence  against  herself.   But.  independent  of  this  dedua- 

tion,  there  is  a  circumstance  which  shoiiis  the  ki^owledge  of  the  otniniiOB  of 

the  name  by  the  husband,  in  his  adoption  of  the  banns  ai  the  time  of  the 

uiarrlage;  for  he  answered  to  the  name  of  'William  Orme"  atthattiBM^ 

and  was  married  by  the  name  of  *  William  Orme,'  and  he  signed  that  naoK 

in  iLc  banns-book ;  and  therefore  he  expressly  adopted  the  banns^  as  in  the 

ca»e  of  Tongue  v.  Alien  !  1  j ;  and  he  concurred,  therefore,  in  the  paUiotioa 

of  the  banns  in  the  name  of  '  William  Orme*  only,  the  name  of  *  Wheeler' 

being  oinitted. 

**  Again ;  there  can  be  no  doubt  that  the  marriage  was  a  clandestine  pro- 
cc'cding.     What  are  thir  tacts?     The  parties  had  resided  in  the  same  houe; 
the  husband  lived  with  his  father,  and  Harnet  HoUowaj  had  been  a  servaot 
in  tlie  family,  residing  in  the  house,  conducting  herself  undoobtedly  in  i 
proper  manner,  and  it  would  appear  that  she   bore  an   irreproachable 
character,  so  much  so,  that  although  she  twice  gave  notice  of  her  desire  to 
brave,  frhe  was  twice  induced  to  remain  by  the  entreaties  of  the  moth^of 
the  husband.     After  leaving  the  father^s  house,  she  went  to  lodge  witk  a 
Mr.  and  Mrs.  Halls,  on  the  10th  March,  1846»  and  there  she  was  fireqoeDtif 
visited  by  this  young  man,  and  they  go  from  this  house  of  the  Halls  to  be 
married.     Mrs.  Hulls  at  least  knew  the  fact  of  ^  William  Orme'  not  beiBg 
the  true  name;  auci  Halls  says  that,. at  the  time  of  the  marriage,  thooghao 
specific  inquiry  was  made  as  to  whether  the  husband  had  any  other  naw, 
he  was  calh-d  '  William  Orme,*  and  asked  whether  his  name  was  '  WiUiin 
Onne,'  and  he  said  '  Yes,'  and  presented  himself  as  '  William  Orme,'  tbo^ 
it  is  clear  that  ho  was  in  the  habit  of  signing  his  name  '  W.  W*.  Orme:'  so 
that  the  omission  of  the  second  baptismal  name  in  his  presence  goes  toy 
strongly  to  show  that  he  was  cognisant  of  the  fact  of  that  name  beii^ 
omitted ;  and  it  could  be  for  no  other  purpose  than  to  conceal  the  identilf 
of  *  William   Orme*  with  'William  Wheeley  Orme,'  the  son  of  WiUitfi 
Orme.     It  appears  in  evidence  that  his  linen  (his  stockings,  at  least)  vm 
marked  <  W.  W.  Orme,'  and  that  Holloway  had  the  care  of  his  linen,  a«l 
that  '  W.  W.  Orme'  was  upon  the  letters  addressed  to  him,  to  distii^^oiA 
him  from  his  father,  which  letters  were  sometimes  taken  in  by  her.    Itoe- 
forc  there  can  be  no  doubt  tliat  she  knew  his  second  name  was  omittedk 
and  from  her  declaration  to  Mrs.  Halls  that  she   knew  the  name  wv 
*  Wheeley.' 

*'  After  the  ceremony  of  marriage,  the  parties  separated  at  the  cbudi* 
door;  she  eamc  back  to  Halls'  house,  and  he  returned  to  his  father's booife 
"  There  is  a  circumstance  which  connects  itself  with  the  omission  of  tbe 
name  of  <  Wheeley,'  viz.  that  it  is  a  peculiar  name — known,  not  only  to 
all  the  family,  but  to  persons  in  the  neighbourhood,  being  the  family  oaa^ 
of  the  mother.     All  these  circumstances  together  are  rery  strong  proof  of 

(1)1  Curt.  38.     1  Moore*s  P.  C.  C.  90. 
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fraad  and  coneealment  on  the  part  of  these  two  persons,  as  to  the  undue  Bakms  of 
paUication  of  the  banns,  so  as  to  affect  both  parties  with  a  knowledge  of      ^^^^*^°^ 


tbeir  undue  publication,  and  that  it  was  with  a  view  to  and  for  the  purpose  Judgment  of 
of  fraud.    It  b  not  necessary  to  have  positive  and  direct  proof  of  this  fact,  j*n,JJ^  F^ 
fbr  if  so,  no  case  could  ever  be  brought  home  to  the  parties.    Here  all  the  in  Orme  ▼. 
eiicnmttances  combine,  and  show  that  the  parties  were  in  concert  together,  HoUoway, 
and  the  parties  had  resided  in  the  same  house,  so  that  there  was  a  facility  for 
preconcert.   I  have,  therefore,  no  doubt  of  the  nullity  of  this  marriage  on  the   Every  ominion 
ground  of  the  omission  of  the  name,  though  I  agree  that  every  omission  namc^iirnot 
of*  christian  name  which  the  party  was  not  in  the  habit  of  using  is  not  a  be  a  ground  of 
ground  of  nullity;  but  here  it  was  done  for  the  purpose  of  concealing  the  nullity,  unless  it 
identity  of  the  party.  poJof  conc^U 

•*.With  regard  to  Harriet  Holloway,  there  can  be  no  doubt  that  she  was  ing  the  identity 
oogniiant  of  the  name  of « Spittle*  being  a  different  name  from  that  which  ^^^^  P*''^' 
usually  known  by.     There  is  no  doubt  that  she  was  the  illegiti- 
daughter  of  a  woman  named  Mary  Ann  Spittle,  and  that,  about  a 
year  and  a  half  after  her  birth,  her  mother  married  a  man  named  Holloway, 
end  that  that  was  the  name  by  which  the  woman  (Harriet  Holloway)  was 
•fterwards  known ;   and  she  was  married  by  the  name  of  Spittle,  and  not 
bj  that  of  Holloway,  by  which  she  was  known.    Supposing  there  was  no 
otber  difference  in  this  case,  and  the  woman  had  been  married  by  the  name 
if  '  Spittle,*  without  any  apparent  motive  for  using  that  name  instead  of 
:  'Holloway,'  the  Court  might  have  some  doubt,  whether  this  would  be  suf- 
leient  to  annul  the  marriage.    But  what  are  the  facty  ?      She  had  been 
kaown  by  the  name  of  Harriet  Holloway  in  the  family  of  Mr.  Orme ;  and 
aot  only  so,  there  had  been  some  suspicion  entertained  by  the  mother,  or 
an  the  part  of  the  father  and  mother,  of  Mr.  Orme,  that  there  was  some 
Qoniiection  between  the  parties,  or  that  their  son  had  an  affection  for  the 
yoong  woman.    Why,  if  the  publication  of  the  banns  had  been  as  between 
*  William  Orme  and  Harriet  Holloway,*  there  might  have  been  some  person 
ent  who  would  have  given  information  to  the  parents  of  Mr.  Orme ; 
the  name  of  <  Harriet  Spittle'  being  used,  they  would  know  nothing 
i  that     The  name  of  '  Harriet  Holloway '  would  have  created  a  greater 
of  suspicion  in  Uieir  minds,  though  the  name  of  '  Whecley '  was 
itted,  as  Harriet  Holloway  had'  lived  in  the  family  of  Mr.  Orme  as  a 
Dt.     So  that  there  was  some  motive  in  this  case  for  the  use  of  a 
Dt  name,  and  it  is  not  like  the  case  of  Sullivan  v.  Sullivan.  (1)    That 
a  case  in  which  another  name,  by  which  the  party  had  not  been 
rn,  was  added  to  her  name  by  which  she  had  been  known,  the  name 
Ssterposed  being  her  mother's  name,  the  party  being  illegitimate.     That  was 
sprite  a  different  case.     Of  the  first  and  the  second  surnames,  *  Holmes'  and 
^  Oldacre,'  the  second  was  the  most  emphatically  marked:  'Oldacre*  was  a 
name ;  <  Holmes,'  the  name  added,  was  not  so.    But  there  was  no 
ive  in  that  case  to  conceal  or  disguise  the  name  of  the  woman;  but 
is  a  motive  for  disguise  here,  as  the  name  of  'Holloway'  was  known 
the  parents,  and  there  was  a  suspicion  on  their  part  that  their  son  and 
I  woman  were  attached  to  each  other.     So  that,  under  these  circum- 
I  have  no  doubt  of  the  conclusion  to  which  the  Court  is  bound  to 

(1)  2  Coiitij»t  238. 
o  .  o 
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Ba^ki  or 

Hir  Herbert 
Jtfnoer  VukI 
ill  Of  me  V, 
Notloway. 


What  is  an 
I  indue  pu  1 4  Ita- 
lian uf  baiim 
witliln  thi! 


Correct  ion  of 
the  ckTgy  in 
matU-r*  n-lut- 
in)2^  to  Hr"  im- 
proper |*cr- 
Ibnnairice  uf  the 
marriage 
ceremoriy,  is 
the  province  of 
the  ordinary. 

Jud;nn<^nt  of 
Sir  HprbcTt 
Jenner  in  $fynn 
V.  Dnrim. 

\  Ouaon  Ifiw^ 
prohibited 
cliin  destine 
mnrriiigcs. 


PuniOiment  of 
minktcr  for  the 
&ulem  [11  "nation 
of  matrtmon)' 
witlunit  piilili* 
CAtion  of  banns. 


come*  The  proceeding  was  carried  on  id  a  dand^Uiia  mtasMtf  villMHii  <! 
controversy  ;  the  parties  had  a  motive  to  conceal  the  inaiTSftgry  and  mttolm 
to  omit  the  peculiar  baptismal  name  of  the  busbnnd ;  foCi  bciiif  pecriilg> 
the  name  ilself  would  have  directed  the  attention  of  pemiiis  praMStit  Iht 
pubticatiou  of  tiie  banns  ;  and  I  have  no  doubt  that  the  nmoBC  of  ifct  oi^ 
party  was  employed  for  the  purpose  of  concealment.  Tboiiglit  potttMj,* 
name  acquired  by  an  itlegitimate  person  by  reputatioii  WAJ  m] 
original  name,  yet  the  use  of  the  original  name  m».f  not  be 
alone  to  annul  a  marriage  without  a  motive  for  disguise;  but 
is  a  motive,  and  it  is  not  done  from  u  him  or  caprice  (there  wss  a  CMt  d 
that  kind  before  Lord  Stowell)^  it  is  important. 

'^Looking  at  the  whole  of  the  casct  and  at  the  general  resuli  ol  tlie ctf» 
eumstancesj  ^H  ^t'  which  tend  to  ^how  that  both  parties  were  cogalMtiftlr 
fact  of  tiie  publication  of  the  banns  in  these  names»  I  have  no  doolil  llHh 
was  for  the  purpose  of  concealment;  and  if  so,  I  say  it  was  an  Qndae  p^ 
licatlon  of  the  banns ;  and  beiug  so,  with  the  knowledge  of  both  porticii  tkvy 
knowingly  and  wilfully  intermarried  without  due  publiealicMi  of  baaUH^aaii 
according  to  the  act  of  parliament,  such  a  marriage  is  null  and  votd;  wd 
I  therefore  pronounce  a  sentence  annulling  this  marriagr. 

In  Wt/nn  v.  Davies  (1)  the  principal  offence  charged  mis  that  or  pv- 
lishing  the  banns  of  marriage,  and  of  marrying  persons  ool 
the  parish;  and  the  objection  taken  to  the  admiti^ibiUry  of  the  iuticl«ai 
that  the  oifence  imputed  to  the  appellant,  if  a  violation  of  ibe  taw,  «A  I 
cognisable  in  the  ecclesiastical  courts ;  and  a  doubt  was  raised,  vkHlir 
fact  it  ever  was  eogubable  in  those  courts,  orif  i^o,  whether  lite  jurMkiiM 
had  not  been  taken  away  by  snbsequetJt  statutes.  Sir  Herbert  Jeaatfi^ 
served,  "  It  is  clear  that  the  correction  of  the  clergy  in  maUeft 
the  performance  of  divine  worivhip  is  and  always  has  beao^ 
liarly  the  province  of  the  ordinary. 

*^  That  the  canon  law  prohibited  clandestine  marriage^  and 
punishment  on  the  parties  contracting  such  marriages,  aa  wett  as  oi  ^ 
minister  solemnising  them,  is  abundantly  clear;  and  it  is  no  loi  ctfvim 
that  marriages  were  forbidden  to  be  solemnised  by  any  oilier  dHalli 
priest  of  the  parish  in  which  the  parties  resided,  unless  witb  tl^Jktmetd 
the  diocesan  and  of  the  curate  of  the  parish.  •  .  » 

*' The  constitution  of  Archbishop  Reynolds  is  as  followi(5):— *• 
matrimoniu  quoque  contraliendo  semper  tribus  diebus  dotninicis  ^  Mi*' 
u  se  distantibus  (3)^  quasi  tribus  edictis,  perquinuit  sacerdoies  a  f«pl»* 
immunitate  sponst  et  sponsa^.  Si  quis  autem  sacerdos  bajtisiBo^  <^^ 
non  servaverit,  po^nani  nuper  in  eoneilio  super  hoc  statutam  ooo 

**  And  as  Lyndwood  observes  in  the  Gloss.;  *  Hfiec  p«na  est 
per  triennium,*  (4) 

"  Here  then  is  suspension  for  three  years  of  the  miDislef 
trimony  without  publication  of  banns.     Simon  Mep ham's 
authority  abo  on  this  point:  "Quiaex  contractibus  mal 
bannorum  editione  praghabitii  iuitis,  nounulla  pericola  eYeoenial*  <i 
f est  urn  est  indies  pro  venire,  omnibus  et  singulis  sufiiagatiris 


(1)  1  Curt,  69. 

(2)  Lyndwood,    Prov. 
27K 


Const.      Aag. 


(3)  Thrtc 
4  Cecw  4.  c.  '.  _  ,  _  _  __. 
(4>  DecrctsL  Greg. 


B  time  dayi  aaH  i^^^ 
76.,  be  Somiajm  «^ 
iHsLGrc<.tCti.J^«^ 
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pimuB  statuendo  quod  decretalem  cum  inhibition  (qua  prohebitur  ne  qui   Banks  or 
matrimonium  contrabant,  bannis  non  precmissis  in  singulis  ecclesiis  paro- 


chialibus  suae  dicecesis  pluribus  diebus  solennibus,  cum  major  populi  affucrit  Judgment  of 
multitude,)  exponi  faciant  in  vulgari,  et  cam  firmiter  observari,  quibusvis  jennerin  Wvnn 
flacerdotibus  etiam  non  parocbialibus,    qui  contractibus   matrimonialibus  y.  Daviei. 
ante  solennem  editionem  bannorum  initis  prssumpserint  interesse,  poenam 
•uspensionis  ab  officio  per  triennium  infligendo  et  bujusmodi  contrabentcs 
etiamsi  nullum  subsit  impcdimentum  poena  debita  percellendo/'  (1) 

''Also  Archbishop  Stratford  (2):  *  Prxscntis  auctoritate  concilii  sta- 
taimus,  quod  exnunc  matrimonia  contrahentes,  ct  ea  inter  se  solennizari 
facientesy  quaecunque  impedimenta  canonica  in  ca  parte  scientes,  aut  pne- 
aumptionem  verisimilem  eorundcm  habcntes;  saccrdotes  quoque  qui  solen- 
nizatioDes  matrimoniorum  prohibitorum  hujusmodi  seu  ctiam  licitorum 
inter  alios  quam  suos  parochianos  in  posterum  scienter  fccerint,  dioccesan- 
orum  vei  curatorum  ipsorum  contrahcntium  super  hoc  licentia  non  obtenta 
•  .  •  •  majoris  excommunicationis  scntentiam  incurrant  ipso  facto. 

**  The  text  law  then  especially  prohibits  priests   from  solemnising  mar* 

riage,  even  though  lawful,  between  others  than  their  own  parishioners  ;  and 

Lyndwood  on  the  same  chapter  observes^  **  Matrimonium  dicitur  clandes- 

.  tinum  multis  modis ;  "  and  amongst  others  says,  "  Quia  non  prsmittuntur 

pnblicae  denuntiationes  sive  banna  publica.' 

**  There  is  then  no  doubt,  that,  not  only  the  parties  contracting,  but  also 

the  priest  solemnising,  clandestine  marriages  were  punishable  by  the  ancient 

canon  hiw  as  received  and  allowed  here ;  and  that  a  marriage^  not  preceded 

bj  publication  of  banns,  or  licence,  or  between  persons  not  parishioners, 

Iras  in  the  meaning  of  that  law  a  clandestine  marriage ;  and  this  continued 

Co  be  the  law,  down  to  the  time  of  the  passing  of  the  Marriage  Act  (3) ;  at 

Icaaty  in  1736,  it  was  so  held  in  the  case  of  Middleton  v.  Crofts  (4)  so  often 

XvCerred  to,  and  so  much  relied  on  in  the  argument.     And  the  case  of 

JBfaiingky  v.  Martyn  (5)  was  mentioned  by  Lord  Hardwicke  in  support 

Vftf  this  part  of  his  judgment,  where  it  was  resolved,  *  that  if  any  persons 

knarry  without  publication  of  banns,  or  licence  dispensing  with  it,  they  are 

^Hmble  for  it  in  the  Ecclesiastical  Court ; '  and  this  even  in  the  case  of  lay 

^teanon^  so  dfirrtiori  in  the  case  of  the  clerg}\ 

^  The  question   then   is  simply  reduced  to  this,  whether  the  Marriage   The  ancient 
^^ict  (6),  by  which  a  clergyman  knowingly  and  wilfully  solemnising  marriage  {SI"^i'^J)J^. 
'^ritliout  due  publication  of  banns,  or  licence,  is  liable  to  be  convicted  as  a  tical  Court  has 
»D,  and  to  be  transported  for  fourteen  years,  has  repealed  the  canon  "®*  ^^  ^®" 
kVTy  and  taken  away  the  ancient  jurisdiction  of  the  Ecclesiastical  Court  in  4  Geo.  4.  c.  76. 
ftch  matters;  and  this,  undoubtedly,  is  a  very  grave  and  serious  question, 
deserves  great   consideration,  more   especially  as  there  does  not,  as 
fore  observed,  apjiear  to  have  been  any  actual  decision  upon  it ;  the  only 
^Baae   which  is  to  be  found,  being  that  of  Campbell  ( Clerk)  v.  Aldrich 
^  Oerk)  (7),  which  occurred  shortly  after  the  Marriage  Act.  (8)    That  case 


(1)  Lyndwood,  Piov.  Const  Ang.  273.  (6)  Stat.'4  Geo.  4.  c.  76.  Stephens*  £c« 

5S)  Ibid.  27.5.  clcsiastical  Statute^  \2*26, 
,3)  Slat.  26  Gca  2.  c  33.  (7)  2  Wils.  79. 

<4)  2  Atk.  650.  (8)  SUt  26  Gca  2.  c.  S3. 

<i)  Jones  (Sir  W.),  257. 
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Bavvs  or  ^^  to  this  effect :  —  a  clergyman  was  called  upon  to  ansver  in  die  Eede- 

Mareiagi.         siastical  Court  for  solemnising  marriage  without  banns  or  licence,  and  for 
T"l        tof"  performing  other  religious  rites  without  the  licence  of  the  ordinary;  audi 
Sir  Herbert       prohibition  was  prayed  upon  the  suggestion,  that  since  the  Marriage  Act 
Jenner  in  Wynn  ^^  offence  was  only  cognisable  in  the  temporal  courts.    The  Court  did  not 
absolutely  determine  the  point;  but  the  prohibition  was  made  absolute  as  to 
marrying  without  banns  or  licence,  the  plaintiff  having  leave  to  dedare  in 
prohibition,  in  order  that  the  question  on  the  Marriage  Act  might  be  moR 
solemnly  argued  and  decided,  thereby,  as  I  understand,  intinoating  an  incli- 
nation against  the  jurisdiction  of  the  Ecclesiastical  Court ;  not  deciding  that 
point,  as  nothing  further  appears  to  have  been  done  in  the  case.**  .  •  • 

"  In  the  case  of  More  v.  More  (1)  in  1741,  which  was  before  the  Ma^ 

riage  Act  (2),  Lord  Hardwickc  said,  **  It  is  very  surprising  when  cancm% 

with  respect  to  marriages,  have  laid  don-n  directions  so  plainly  for  the 

conduct  of  ecclesiastical  officers  and  clergymen,  (which,  though  they  have 

not  the  authority  of  an  act  of  parliament,  and  consequenUy  are  not  binding 

upon  laymen,  yet  certainly  are  prescriptions  to  the  ecclesiastical  eonrts,  and 

likewise  to  clerg}'men,)  that  there  should  be  such  frequent  instances  of 

they*  departing  from  them,  and  introducing  a  practice  entirriy  repugnant  tD 

them:    vide  Can.  62.  102,  Sea.  in  1603,  all  of  them  extremely  plain  ii 

their  directions  to  ecclesiastical  officers  and  clergymen ;  one  would  thmk 

nobody  ever  read  them,  neither  the  officers  of  the  spiritual  courts,  nor 

clergymen,  or  the}'  could  not  act  so  diametrically  opposite  to  them. 

No  cccliV»«ti-        «  Xo  ecclesiastical  persons  can  dispense  with  a  canon,  for  they  are  obliged 

dispCTv^viAii  *o  pursue  the  directions  in  them  with  the  utmost  exactness,  and  it  is  in tk 

canon.  power  of  the  Crown  to  do  it  only. 

"  What  Mr.  Charles  (the  clergyman)  swears,  I  believe  is  true,  that  it  is 
very  frequent  for  surrogates  to  fill  up  the  blanks  in  licences  wiUi  the  name 
of  any  other  parish  ;  and  this  in  some  measure  may  justify  him,  as  it  is  the 
common  method  among  clergymen  ;  but  then  this  will  not  excuse  with  re- 
gard to  penalties  in  the  canon,  which  expressly  directs  that  no  deigymu 
shall  presume  to  marry  a  person  out  of  the  parishes  in  which  the  man  and 
woman  reside. 
Prieiileif  t.  "  In  Priestky  v.  I^mb  (3),  in  which  there  had  been  a  maniage  by  banns  at 

the  parish  church  of  St.  Andrew,  Holbom,  between  a  young  lady  who  ww 
at  school  at  Camberwell,  and  a  person  who  had  chambers  at  Fumival's  Ina 
The  parties  left  Camberwell  on  the  morning  of  the  marriage^  and  it  did  not 
appear  that  the  lady  had  actually  resided  in  Holbom ;  they  were  aflenraids 
again  married  at  Lambeth ;  and  the  clerk  of  the  parish  stated  in  his  affidavit 
that  it  is  not  customary  to  make  any  inquiry  as  to  the  residence  of  partief 
applying  to  be  married.  Lord  Eldon  said  :  ^  By  the  affidavit  of  the  cM 
of  the  ])arish  of  Lambeth  it  is  disclosed,  that  they  conceive  in  that  parish 
that  they  do  their  duty  to  the  public  and  to  the  individuals  whom  tbej  tre 
to  marry,  never  making  any  inquiry  as  to  the  residence  of  the  partial  In 
the  canon  law  which  binds  the  clergy  of  this  country,  from  1328  to  1605, 
it  id  laid  down,  that  it  is  highly  criminal  to  celebrate  marriage  without  a 
due  publication  of  banns,  which  must  be  interpreted  a  publication  of  banos 
by  persons  having  to  the  best  of  their  power  informed  themselves^  that  the}* 

(1)  2  Atk.  157.  (2)  SUU  26  Geo.  2.  G.S3.  (3)  S  Yes;  431. 
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publish  banns  between  persons  resident  in  the  parish ;   and  very  heavy  Banks  or 
penalties  are  by  that  law  inflicted  upon  clergymen  celebrating  marriage 


without  licence,  or  a  due  publication  of  banns.'  He  then  goes  on  to  Judgment  of 
menUon  the  penalty  by  statute,  felony,  and  adds :  *  A  subsequent  clause  jenner  in  Wwim 
makes  it  felony  in  a  clergyman  to  celebrate  marriage  without  licence  or  t.  Davia, 
publication  of  banns.  I  do  not  mean  to  intimate  that  a  clergyman  believ- 
ing there  was  a  residence  would  be  guilty  within  that  clause.  But  upon 
fbe  principles  of  the  common  law,  as  well  as  the  statute  law,  laying  penalties 
upon  marriage  without  licence,  or  a  due  publication  of  banns^  though  such 
a  fact  should  not  be  within  the  meaning  of  that  clause,  it  has  the  character 
of  an  offence  within  the  law  of  this  country.  What  other  sense  can  be 
given  to  the  10th  section  of  the  act,  which  looking  at  the  person  ruined,  as 
this  girl  is,  enacts,  that  after  there  has  been  a  marriage  de  facto  with  publica- 
tion of  banns,  no  evidence  shall  be  given  to  disprove  the  fact  of  residence  in 
anj  suit  in  which  the  validity  of  the  marriage  comes  in  question.  But  for 
all  other  purposes  it  may  be  the  subject  of  inquiry,  and  the  law  of  the 
country  would  reach  it  by  a  criminal  information.*  Lord  Eldon  goes  on 
*  From  what  I  have  seen  in  this  court,  alluding  to  the  cases  in  which  Lord 
Thnrlow  and  Lord  Rosslyn  ordered  the  attendance  of  the  clergymen,  I 
know  that  this  subject  is  carried  on  with  a  negligence  and  carelessness  that 
dnws  in  gentlemen  of  good  intentions ;  and  I  feel,  that  it  may  be  very  diffi- 
cult in  this  great  town,  with  all  possible  diligence,  to  execute  this  duty  as 
effectually  as  the  law  seems  to  require  that  they  should  execute  it;  but 
where  a  case  has  occurred  in  which  it  is  clear,  that  if  any  one  of  the  parties 
bad  done  what  the  law  required  from  all  of  them,  this  marriage  could  not 
have  taken  place,  I  must  say  it  amounted  to  a  criminality,  which  I  hope 
will  not  occur  in  future/  Observations  to  the  same  effect  were  also  made 
by  Lord  Eldon  in  the  cases  of  Nicholson  v.  Squire  (1)  and  Warier  v. 
Yorke.  (2)  For  the  several  reasons,  therefore,  which  I  have  stated,  I  am 
of  opinion  that  the  original  jurisdiction  which  the  ecclesiastical  courts 
poasessed  and  exercised  in  cases  of  this  description,  is  not  taken  away  by 
aoy  of  the  statutes ;  that  the  ordinary  is  still  entitled  to  proceed  to  the 
correction  of  any  of  his  clergy  who  may  offend  against  the  order  of  the 
church,  in  publishing  banns  and  solemnising  matrimony  in  any  other 
manner  than  that  prescribed  by  the  law;  and  that  if  the  charges  contained 
in  these  articles  shall  be  established  by  evidence,  Mr.  Wynn  is  liable  to  be 
caoonically  punished  for  such  offence.*' 

In  a  case  in  which  James  Voysey  was  the  complainant,  and  the  Rev.  Clergymen 
Georee  Martin  the  respondent  (3),  the  commissioners  under  stat.  3  &  4  Vict.  *>l»''n">«»"g 

•  i«i  .*-.  ,^  ,.  marriages 

C.  86-  having  reported  that  there  were  prima  facie  grounds  for  proceedings  without  mak- 

against  the  respondent  for  the  solemnisation  of  marriage  without  making  due  i"K  ^lu^-'  i"- 

inquiries,  and  the  respondent  having  submitted  under  the  sixth  section  of  the  tUe'rSidenoeo 

irtatute,  the  Bishop  of  Exeter,  on  the  4th  of  April,  184-3,  pronounced  the  thcparticii. 

fiillowing  sentence :  —  Judginent  of 

**The  facts  of  this  case  are  not  disputed.     A  young  man  aged  eighteen  Exeter  in^  ° 

jaars  and  six  months,  dwelling  in  the  parish  of  Crediton,  in  his  father's  Voyeyr, 

house^  and  a  young  woman  dwelling  in  the  same  parish,  were  married  by  ^*»^'*(^^^"*) 

.    (1)  16  Vet.  259.  (3)  Vuk  Stephens*   EcdoiMtical    SU- 

CH) 19  ibid.  45S.  tutcs,  1992—1995. 
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Bavvs  oc  baniu  in  the  parish  chorch  of  St.  Fuic»s  in  Eseter,  bj  the  ivctor,  the  Re?. 

^lAEKiAce,  George  Martin,  who  U  thus  brought  under  the  penalty  of  the  69d  canon, 

Jodiemeiit  of  unless  it  be  6howD,  that  haring  taken  all  due  pains  to  infonn  himidf,  he 

the  Bifthop  of  married  the  parties  under  such  deception  as  a  discreet  man,  in  the  fair  ex- 

£«tcr  in  Fof»  -,.,.  u  »  .,. 

§ef  T.  Mwtm      ercife  of  his  discretion,  could  not  have  avoided. 

{Clerk).  «  Iq  looking  to  the  circumstances  under  which  Mr.  Martin  was  deoeired, 

one  preliminary  consideration  cannot  fail  to  present  itself,  Tiz.  that  the 
narrow  limits  and  small  population  of  his  parish,  containing,  by  the  census 
of  1831,  only  379  persons,  render  due  inquiry  in  his  instance^  at  all  times, 
a  matter  of  more  than  ordinary  facility ;  and  deprive  him,  therefore,  of  any 
excuse  which  might  have  been  urged  by  a  minister  of  one  of  our  larger 
and  more  largely  peopled  parishes.  What  degree  of  caution,  and  what 
minuteness  of  inquiry  would  be  deemed  necessary  in  such  a  case,  it  is  not 
for  me  now  to  define ;  I  know  not,  indeed,  that  any  precise  line  can  be 
defined.  An  honest  man,  acting  bona  fide  with  the  intention  of  honestly 
making  tlie  inquiry,  to  secure  the  object  for  which  the  inquiry  is  enjoined, 
is  not  likely  to  fall  short  of  his  duty.  Nor  was  Mr.  Martin  left  by  the  lav 
without  direction  as  to  the  time  of  residence,  respecting  which  he  miglit 
most  probably  inquire,  or  without  sufficient  means  enabling  him  to  make 
his  inquiry  effectual.  For  the  stat  4  Geo.  4.  c.  76.  s.  7.  provides,  that 
'  no  minister  shall  be  obliged  to  publish  banns,  unless  the  persons  shall, 
seven  days  at  least  before  the  time  required  for  the  first  puUication,  detiier 
or  cause  to  be  delivered  to  him  a  notice  in  writing  of  their  names,  of  their 
house  or  houses  of  abode,  and  of  the  time  during  which  they  have  dwelt, 
inhabited,  or  lodged  in  such  house  or  houses.' 

"  Now  the  obvious  meaning  of  this  provision  is,  that  no  parties  are  to  be 
considered  as  dwelling  in  a  parish  for  the  purpose  of  being  married  by 
banns,  who  have  not  dwelt  therein  more  than  a  week  before  the  first  pabli- 
cation  ;  for  the  notice,  which  is  to  be  given  seven  days  at  least  before  tbe 
publication,  ought  to  state  the  time  during  which  the  parties  have  previooslj 
dwelt  within  the  parish. 

<*  True  it  is  that  a  clergyman  is  not  bound  to  demand  such  a  notice.  Bat 
if,  waiving  the  security  which  the  statute  provides  for  him,  he  finds  himseK 
in  consequence,  to  have  fallen  into  a  violation  of  the  canon,  he  has  no  right 
to  complain  should  the  penalty  of  the  canon  be  inflicted. 

'*  In  the  present  case  Mr.  Martin  was  content  to  act  on  a  notice,  contain- 
ing only  the  names  of  the  parties,  and  a  certificate  under  the  hand  of  a 
k(:('por  of  a  lodging  house,  that  they  were  lodgers  in  his  house^  without 
any  statement  whatever  of  the  time  during  which  they  had  been  lodgers^ 
although  this  certificate  bore  date  on  the  very  day  of  the  first  publication. 
"  It  appears^  indeed,  that  he  inquired  of  the  clerk,  who  delivered  the  notice 
and  certificate  to  him,  how  long  the  parties  had  been  resident,  and  was 
answered  '  about  six  days ; '  in  other  words,  not  long  enough  to  satisfy  tbe 
manifest  intention  of  the  statute. 

"  Mr.  Martin  subsequently  made  inquiry,  in  person,  at  the  house  i 
in  the  certificate  ;  a  precaution  which,  however  in  itself  praiseworthy,  m 
unfortunately  rendered  altogether  useless  by  the  manner  in  which  he  con- 
ducted his  inquiry ;  for  the  only  question  asked  by  him  was,  whether  tJie 
parties  had  lodgings  in  the  house ;  a  question  which  could  hardly  elicit  any 
other  answer  tlian  that  which  had  been  already  given  by  the  written  eefti- 
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ficate.     Yet  the  quality  of  the  house,  having  a  ticket  over  its  door,  in-   j^^"**"  ®' 
•cribed  Modgings  for  single  men/  might  well  have  excited  some  special 


caution  in  any  considerate  mind.  Judgment  of 

«« It  further  appears,  by  the  admission  of  Mr.  Martin  to  the  father  of  the  Exe^^m*^ 
young  man,  that  before  the  marriage  he  had  asked  him  of  his  age,  and  was  «ey  t.  Martin 
informed  'eighteen  years  and  six  months  ;*  an  answer  which  alone  ought  to  (^^'^^)* 
have  prevented  him,  even  at  the  last  hour,  from  completing  the  indiscretion, 
of  which,  however,  he  had  already  received  more  than  sufficient  warning. 

**  Sach  are  the  main  facts.  If  the  case  had  proceeded  to  a  full  hearing, 
and  if  nothing  had  appeared  to  prevent  a  conviction,  the  sentence  of  the 
eiliOD,  heavy  as  it  is,  must  have  been  pronounced,  *  Suspension  per  trien- 
Bium  ipso  facto.* 

**  Happily  the  parties  have  availed  themselves  of  a  provision  in  the  stat. 
S  &  4  Vict.  c.  86.  s.  6. ;  and  in  the  present  stage  of  the  inquiry,  after  the 
finding  by  the  commission,  'that  there  is  sufficient  prima  facie  ground  for 
instituting  further  proceedings,'  they  have  signified  their  '  consent,  that  the 
bishop  shall  forthwith,  without  any  further  proceedings,  pronounce  such 
sentence  as  he  shall  think  fit.' 

'^I  am  thus  enabled  to  exercise  a  discretion,  which  otherwise  would  not 
hare  belonged  to  me,  but  which  the  absence  of  everything  like  imputa- 
tion of  sordid  motive  on  the  part  of  Mr.  Martin,  the  great  respectability  of 
his  general  character,  his  inexperience,  and,  I  fear  I  must  add,  the  too 
jneralent  practice  of  many  of  his  seniors  in  the  ministry,  make  me  rejoice; 
to  exercise  in  his  favour. 

''Upon  the  whole  therefore,  considering  that  this  is  the  first  case  in 
which,  within  our  recollection,  proceedings  have  been  instituted  under  this 
highly  penal  canon,  I  trust  that  justice  will  be  satisfied  by  my  dealing  witli 
it  ms  an  occasion  for  publicly  proclaiming  the  law  to  my  clergy,  rather  than 
ibr  enforcing  its  penalty.  Accordingly  I  hereby  admonish  Mr.  Martin 
of  his  error,  and  sentence  him  to  pay  the  sum  of  ten  pounds  nomine 
espensarum. 

**  But  I  cannot  dismiss  the  case  without  expressing  my  earnest  hope,  that 
this  prosecution  will  serve  as  a  M'aniing  to  others  whose  conduct  may 
hitherto  have  been  less  excusable  than  his ;  and  that  to  all  it  will  be  apparent, 
that  the  public  and  private  evils  resulting  from  the  encouragement  of  irre- 
gular and  clandestine  marriage,  will  give  to  the  country  an  indisputable 
light  to  expect  that  the  leniency  of  the  present  sentence  be  not  repeated. 

**It  may  be  said,  as  I  hear  it  has  been  said,  that  the  efiect  of  greater 
fltrietness  of  inquiry  on  the  part  of  the  clergy  will  be  to  induce  more  fre- 
quent resort  to  the  union  house  and  the  registrar's  office.  Be  it  so:  let 
those  who  seek  to  be  coupled  together  with  a  lie  on  their  mouths,  go  any 
whither  rather  than  to  the  house  of  God : — let  them  not  claim  the  benedic- 
tion of  the  church  on  their  unhallowed  unions: — above  all,  let  them  not 
find  pandars  to  their  crime  in  the  ministers  of  Christ,  and  stewards  of 
the  mysteries  of  God.*' 
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Mae&iack  it  6.  Marriage  by  Licence. 

LlCBVCK. 

By  whom  A  commoii  licence  is  a  dispensation,  by  virtue  of  which,  marrage  is  per- 

**'**^  "*^       mitted  to  be  solemnised,  without  the  publication  of  banns ;  and  can  only  be 
granted  bj  a  person  having  episcopal  authority. 

Some  have  questioned  the  bishop's  power  to  grant  licences  for  marrying 
without  banns  first  published*  because  this  is  dbpensing  with  an  act  of 
parliament ;  for  the  marriage  office,  which  requires  banns,  is  part  of  the 
statute  law.  But  this  power  of  dispensing  is  granted  to  the  bishop  by 
statute  law  too,  viz.  by  stat^Hen.8.  c.  21.,  by  which  all  bishops  an 
allowed  to  dbpense  as  tbcy  were  wont  to  do ;  and  such  dispensations  hare 
been  granted  by  bishops  since  Archbishop  Mepham's  time.  (1) 
Canoo  101.  ^7  canon  101.  '<  No  faculty  or  licence  shall  be  henceforth  granted  for 

solemnisation  of  matrimony  betwixt  any  parties  without  thrice  open  paUi- 
cation  of  the  banns,  according  to  the  Book  of  Common  Prayer,  by  aoj 
person  exercising  any  ecclesiastical  jurisdiction,  or  claiming  any  privilege 
in  the  right  of  their  churches ;  but  the  same  shall  be  granted  only  by  sack 
as  have  episcopal  authority,  or  the  commissary  for  faculties,  Ticars-genenl 
of  the  archbishops  and  bishops,  sede  plena ;  or  sede  vacante,  the  gnardiu 
of  the  spiritualities,  or  ordinaries  exercising  of  right  episcopal  jurisdicdoo 
in  their  several  jurisdictions  respectively,  and  unto  such  personsonly  as  beof 
good  state  and  quality,  and  that  upon  good  caution  and  security  taken."  (S) 
Liccnccgranted  If  it  be  granted  to  a  man  in  the  name  by  which  he  is  usually  known,  tke 
J^ "^  which  niarriage  will  be  valid,  although  that  be  not  his  real  name.  (3) 
he  is  muallj  By  Stat.  4  Geo.  4.  r.76.  s.lO.  no  licence  of  marriage  is  to  be  granted  bj 

any  archbishop,  bishop,  or  person  having  authority  to  grant  such  lieenee^ 
to  solemnise  any  marria^  in  any  other  church  or  chapel  than  in  the  ptrisk 


known. 

Stat.  4  Geo. 
c,  76.  11.10. 


Where  liccncei  church^  or  in  some  public  chapel  of,  or  belonging  to,  the  parish  orchapeby 
may  be  granted  within  which  the  usual  place  of  abode  of  one  of  the  persons  to  be  rnuiied 
dencc  of  the*'  ^^^Jl  have  been,  for  the  space  of  fifteen  days  immediately  before  the  gnmt- 
parties  for  ing  of  such  licence ;   but  after  the  marriage  such  residence  need  not  be 

h  ecn     ys.        proved,  nor  will  evidence  be  admitted  to  prove  the  contrary.  (4) 

t^V^oV^'  ^y  ®*^*-  *  ^'^^'  *•  ^'  ^^'  ^'  ^''  *^  ^"y  P^"^"  ®^^^  knowingly  and  wilfWly 
Marriage  to  be  intcrmarr}'  in  any  other  place  than  a  churchy  or  such  public  chapel  where- 
void,  where  jj,  banns  may  be  lawfully  published,  unless  by  special  licence,  or  shifl 
marry  liTany  ^  knowingly  and  wilfully  intermarry  without  due  publication  of  banns,  or 
other  plaee  licence  from  a  person  or  persons  having  authority  to  grant  the  same,  irrt 
&c°or*wit^ut  '*^^  *"'*  obtained,  or  shall  knowingly  and  wilfully  consent  to,  oraoquexe 
banns  or  in,  the  soU^mnisation  of  such  marriage  by  any  person   not  being  in  kolf 

licence.  orders,  the  marriages  of  such  persons  will  be  null  and  void. 

Marriage  under  The  marriage  of  parties  under  a  licence  from  "a  person  not  having  m* 
a  licence  from       ,.  ,  ♦,  .         .       *,,        ^  ^    a  r»     \m         ..^        *^i 

a  person  not       thonty  to  grant  the  same,    is  not  void  by  stat.  4  (jreo.4b  c  76.  8.22.,  uuaB 

baTing  autho.     both  parties  knowingly  and  wilfully  intermarr}-  by  virtue  of  such  lioenee. 
rity  to  grant 
the  same. 

(1)2  Uurn\  £.  L.  4G2.  (f).  (S)  Hex  x.    BurUm-Mpim'T^nii {hit^ 

(J)   Vide  Stat.  4  Geo. 4.  c.  76.  ».  11-18.       ^"""^^^Q? }^J,  ^  ^  ^^J'  ^^ 

&  Stat.  6&  7  Gul.  4.  c  85.  a.  1,  ^  (^>  ^%  ^~-  ^'  ^J^  f  26.;f«feK- 

stat  6  &  7  GoL  4.  c.  85.  a.  I. 
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Thus   in  Dormer]  v.  Williams  (1)  Dr.  Lushington  observed,  that  with  Marriage  mr 
respect  to  these  words,  "  the  following  considerations  arise :  whether  they       *^' 


mean  authority  to  grant  a  licence  at  all,  or  authority  to  grant  the  particular 
licence  required  on  the  occasion.  I  am  willing^  for  the  present  purpose  to 
take  it,  that  they  mean  the  particular  licence  requisite  on  the  occasion ; 
then  in  my  judgment,  the  whole  question  turns  upon  this,  whether  the 
tkcis  and  circumstances  are  such,  as  to  prove  that  both  parties  knowingly 
and  wilfully  intermarried  without  a  licence  from  a  person  having  authority 
to  grant  that  licence." 

For  avoiding  all  fraud  and  collusion  in  obtaining  licences,  one  of  the  par-   stat  4  Geo.  4, 
tics  is  by  stat^Geo.l-.  c.76.  s.  14.  personally  to  swear  before  the  surrogate,  or  ^'  76.  s.  H. 
other  person  having  authority  to  grant  the  licence,  that  "  he  or  she  bclievcth  ^^^^^  before 
that  there  is  no  impediment  of  kindred  or  alliance,  or  of  any  other  lawful  the  Kurrogate, 
cause,  nor  any  suit  commenced  in  any  ecclesiastical  court,  to  bar  or  hinder  ^tlpuhw  bc- 
the  proceeding  of  the  said  matrimony,  according  to  the  tenor  of  the  said  fore  lici>ace  Is 
licence ;  and  that  one  of  the  said  parties  hath,  for  the  space  of  fifteen  days  C^^cd- 
immediately  preceding  such  licence,  had  his  or  her  usual  place  of  abode 
within  the  parish  or  chapelry  within  which  such  marriage  is  to  be  solem- 
nised ;  and  where  either  of  the  parties,  not  being  a  widower  or  widow,  shall 
be  under  the  age  of  twenty-one  years,  that  the  consent  of  the  person  or 
penons,  whose  consent  to  such  marriage  is  required  under  the  provisions 
of  this  act,  has  been  obtained  thereto,  provided  always,  that  if  there  shall  be 
no  such  person  or  persons  having  authority  to  give  such  consent,  then,  upon 
oath  made  to  that  effect,  by  the  party  requiring  such  licence,  it  sliall  l)e  law. 
fal  to  grant  such  licence  notwithstanding  the  want  of  any  such  consent." 

By  Stat.  4 Geo. 4.  c.76.  s.  19.,  whenever  a  marriage  shall  not  be  had  within  Sut 'I  Geo. 4. 

tlircc  months  after  the  crant  of  a  licence,  no  minister  sliall  proceed  to  the  ?•"'*•  ■:^'^-  ^ 
...  «  •  .  .1  1.  1    11    r  1  I       If  iiwrnaj^sby 

solemnisation  of  such  marriage  until  a  new  licence  shall  have  been  ob-  licence  be  not 

tained,  unless  by  banns  duly  publisiicd.  wleinniswl 

Stat  5  Geo.  4.  c.  32.  s.  2.  extends  all  licences  to  any  place  within  the  months,  new 

limits  of  a  parish  or  ehapelr}-,  which  shall  be  licensed  by  the  bisho])  for  the  licence  to  Iw 

performance  of  divine  service  during  the  repair  or  rebuilding  of  the  church  <*btoiued. 

or    chapel;  or  if  no  such  place  shall  be  so  licensed,  then  to  the  church  ^^go^jf.^"*"^' 

or  chapi»l  of  any  adjoining  parish  or  chapelrj'  wherein  marriages  have  been  I/icence  ex- 

nsually  solemnised.  '  *^lMewith"m 

By  Stat.  4  Geo.  4.  c.76.  s.  20.  &  stat.  (5  &  7  Gul,  4.  c.  85.  s.  1.  a  mar-  the  limits  of 

riage  may,  under  a  special  licence,  be  solemnised  at  any  time  or  place  ;  and  *|»«  pa"**!! 

the  authority  of  the  Archbishop  of  Canterbury  to  grant  special  licences  to  tlic'perforiii- 

miirry  at  any  convenient  time  or  place,  is  specially  reserved.  ance  of  divine 

The  (luestion  of  the  lia1)ility  of  the  clercvman  to  perform  the  ceremonv  *^'''*'*7'»  ^'[")c 

-  :  ,  .  n    t      1'  ..  .  ^^      "     ***<^  church  IS 

of  mamage,  upon  tlie  presentation  of  the  licence,  was  discussed  in  Dans  under  repair, 

V.  Black  {Clerk),  (2)     The  decLiration,  whi^h  was  in  case,  stated  that  tlie  *^* 
plaintiff  and  Mary  Ann  Hogg  were  desirous  to  intermarry ;  that  a  licence  1^»S*^'  ^  Arch- 
was  granted  to  the  end  that  the  marriage  might  be  solemnised  in  the  u>rbury  to 
IMuish  church  of  Blaisdon,  by  the  rector,  vicar,  or  curate  thereof,  without  ffn^nt  special 
banns,  within  three  months  from  the  date,  Mary  Ann  Hogg's  usual  place  J^^J^^^ 
of  abode  having  been  in  IMaisdon  for  fifteen  days  immediately  before  the 
granting  of  the  licence ;  provided  that  there  should  appear  to  be  no  im- 

(1)1  Curt.  870.  (2)  1  Q.  B.  900. 
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Makeiage  Br 
LicKycE. 


A  clenryman 
neglecting  his 
public  duty  to 
the  temporal, 
lUble  to  an 
action. 

Judgment  of 
I>ord  Dcnman 
in  Davii  v. 
Black  {Clerk). 


Judgment  of 
Mr.  Justice 
Pattciion  in 
DaoU  T.  Black 
(CUrk), 


pediment  by  reason  of  fonner  marriaget  coDsaogainity,  ScCj  nor  any  suit 
depending  by  reason  thereof,  and  that  the  celebration  ahoald  be  in  the 
said  church  between  eight  and  twelve  in  the  forenoon.     The  declaration 
also  averred,  that  the  defendant  was  rector  and  sole  minister  of  the  church 
of  Blaisdon ;  that  there  was  no  impediment,  nor  any  suit ;  and  that,  by 
reason  of  the  premises,  and  by  force  of  the  licence,  it  became  the  de- 
fendant's duty  as  rector,  &&,  on  notice  of  the  licence,  to  solemnise  the 
marriage  in  the  manner  and  time  specified  in  the  licence,  when  thereunto 
requested :  that  the  defendant  had  notice  of  the  licence,  and  afterwards, 
on  a  particular  day,  and  on  several  other  days  between  that  day  and  the 
death  of  Mary  Ann  Hogg,  was  requested  by  the  plaintiff  to  solenmise  the 
marriage  in  the  manner  and  time  specified  in  the  licence ;    yet  that  the 
defendant  would  not,  on  the  day  in  question,  or  at  any  time  afterwards, 
solemnise  the  marriage,  but  wrongfully  and  illegally  refused  so  to  do ;  and 
that,  while  he  continued  so  to  refuse,   Mary  Ann  Hogg  died :   and  that 
thus  the  plaintiff  lost  the  benefit  of  the  licence  and  the  marriage,  had 
been  put  to  expcnsea  which  were  rendered  usele«ts,  had   b€*en  injured  io 
his  good  name,  and  had  suffered  anxiety  of  mind.     This  declaration  was, 
after  verdict,  held  to  be  bad,  for  not  averring  a  request  from  Mary  Ann 
Hogg,  or  notice  to  the  defendant  that  she  was  willing,  that  the  marriage 
should  take  place :   Lord  Dcnman  observing,  *'  I  am  by  no  means  prepared 
to  say  that  such  an  action  as  that  might  not  be  maintained,  upon  the  decla- 
ration making  a  proper  complaint  of  a  public  officer  neglecting  his  public 
duty  to  the  temporal,  and  it  might  be  to  the  very  great,  damage  of  an  indi- 
vidual.  Such  a  neglect  of  the  duty  of  a  clergyman  may  be  actionable,  if  it  be 
malicious  and  without  probable  cause.  But  there  is  no  great  danger  in  saying, 
that  an  action  can  hardly  be  maintained  against  an  officer  not  required  by  lav 
to  perform  the  duty  at  any  particular  time,  without  allegation  of  malice,  or 
of  the  time  at  which  he  refused,  being  a  reasonable  time  for  the  perform- 
ance.     Allowing  fully  that  tiie  action  is  maintainable  on  principle,  the 
declaration  is  essentially  defective.    Hardly  any  of  the  objections  made  can 
be  got  over.     One  is  clearly  fatal.     At  the  time  when  the  clergyman  is 
6uj)poscd  to  have  acted  wrongfully,  it  does  not  appear  that  he  had  notice 
that  both  the  parties  were  willing  to  be  married.     It  is  alleged  that,  at  the 
time  of  tlie  grievance,  they  were  in  fact  willing ;  but  it  is  not  averred  that 
the  woman  joined  in  the  request.     This  is  quite  fatal.     For  you  charge  the 
minister  with  having  improperly  refused  to  marry;  yet  the  whole  decbira- 
tion  might  be  proved,  although  he  had  no  reason  to  believe  the  woman  to 
be  willing.     It  would  be  going  far  beyond  all  limits  within  which  we  alh)v 
defective  declarations  to  be  cured  by  verdict,  if  we  suffered  this.     Nothii^ 
can  be  supplied  beyond  that  of  which  the  proof  is  necessarily  involved  in 
the  proof  of  what  is  alleged  ;'*   and  Mr.  Justice  Patteson  said,  ^  It  is 
not   necessary   to   determine  generally  whether  such    an  action  will  lie; 
and  I  own  that  I  feel  great  difficulty   on   that  point.     At  common  lav, 
parties  might  marry  anywhere.     It  is  true,  however,  that  8tat26Gea& 
c.  33.  ss.  1  &  4.(1)   confines   them   to  the  church  of  the   parish  vheie 
one  of  them   has  been   resident   for  a  certain  time.     And  as  a  d&gj' 
man  of  a  church  might  prevent  any  other  clergyman  from  perfonniog 

(1)  Vide  sUt.  4  Gca  4.  c.76.  ■,2— la 
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the  marrmge  service  in  liis  church,  it  may  pcrliaps  be  mhU  that  the  Ma*iiagi  ar 
duty  it  now  cost  on  him.  Here,  however,  the  question  arises  on  the  '*"'^'' 
declaratioo.  Now  iiuppose  (which  seems  very  doubtful)  the  duty  here  to 
be  properly  alleged  ;  tlie  duty  is  to  marry  on  request.  Suppose,  alj<o,  that 
the  request  was  made  in  tfie  time  pointed  out  by  the  licence,  and  that  this 
is  sufficiently  averred  by  the  words,  '  in  the  manner  and  time  speeitied ' 
(though  the  licence  gives  three  months  from  the  date);  still,  by  whom  i:* 
Uie  request  made?  One  party  miglit  wi;»h  to  be  married,  the  other  not: 
Uie  request  must  be  made  by  both.  Here  is  no  averment  that  the  woman 
joined  in  the  re(|uest,  or  tfiat  the  platJititt'u  request  was  made  with  her 
knowledge  and  consent;  and  that  alone  showsf,  that  the  declaration  is  insut- 
Bcieut.  And  this  cannot  be  cured  by  verdict*  for  nothing  is  so  curt-d 
«&cept  that  without  the  proof  of  which  the  judge  could  not  liave  allowed 
tbe  verdict  to  pass.  Jm-kson  v.  Pesked{\)  shows,  that  we  cannot  intend  a 
finding  upon  what  is  not  averred  duectly,  or  by  implication  ;  and  we  cannot 
say  that  an  averment  of  a  request  by  the  woman  is  included  in  that  of  a 
request  by  the  man.  Nor  can  we  say  that  a  judge  must  have  required 
proof  of  this  before  he  allowed  the  verdict  to  be  taken.  The  other  objec- 
tion, arising  from  the  licence  allowing  three  months,  seems  also  fatal.  And 
the  declaration  does  not  even  allege  that  the  licence  was  in  force  at  the 
time  of  the  request." 

By  Stat.  4  Geo.  4.  c.  76,  s.  1 L,  if  any  caveat  be  entered  against  tlie  grant   S^"**  ^  C!eo.  4. 
of  any  licence  for  a  marriage,  such  caveat  being  duly  signed  by,  or  on  the    wj,p*rtf  caveat 
behalf  of,  the  person  who  enters  the  same,  together  with  his  place  of  resi-  cntcied  iu> 
deHCf,  and  the  ground  of  obiectioii  on  which  his  caveat  is  founded,  no   J*;"*"^*^^'^^  »*«"«?» 
neence  shall  issue  till  the  caveat,  or  a  true  copy  thereof,  be  transmitted  to  fianiineU  ljy 
ibfi  judge  out  of  whose  office  the  licence  is  to  issue;  and  until  the  judge  juilg*?* 
Imi#  certified  to  the  register  that  he  has  examined  into  the  matt*^r  of  the 
cuveat,  and  is  satisfied  that  it  ought  not  to  obstruct  the  grant  of  the  licence 
for  the  marriage ;    or  until   the  caveat  be   withdrawn   by  the  party  who 
entered  the  same.  (2) 


7.  Regi8tiiar*s  Certificate. 


CicMTtricATi:. 


By  Stat  6  ^  7  Gul,  4".  c.  a5.  s.  1 .  &  stat.  7  GuL  4.  &  1  Vict  c.  22.  s.  36.  any 
niftrriagf^,  which  by  any  law  or  canon  might  be  solemnised  after  publication 
of  banns,  may  be  solemnised  on  production  of  a  registrar's  certifieate ;  and 
liee  to  such  registrar,  and  the  issue  of  such  certilicate,  are  to  stand  instead 
'  the  publication  of  banns,  where  no  such  publication  shatlhave  taken  place» 
I  all  intents  and  purposes ;  and  every  parson,  vicar,  minister,  or  curate  is  to 
4emnise  marriage  after  such  notice  and  certificatet  in  like  manner  as  after 
ie  publication  of  banns,  provided  tlie  church  in  which  the  marriage  is 
emnised  be  within  the  district  of  the  superintendent  registrar  by  whom 
certificate  has  been  issued. 


Sut  6  &  7  Gul. 
4,  c,85.  f.1.  h 
»t«t7  Guh4. 
&  I  Vict.cSt?. 
&  36. 
Notice  to 
isup«rintendent 

IsMic  of  certifi- 
cate by  bim  \q 
he  uftnl,  tiTu  %a 
sUnd  institiid  of 
buiniw 


I  1  M.  &  S.  234. 

,  Yid§  etiam  sut.  €Si7  Gut,  4.  e«  05. 


ai.lS&37.    $UU,7GiiL4.&l  Vict  c^ 


750 


MARRIAGE. 


SoLcxmsATioir 
or  Ma&eiace. 

fkaU  GicT GuL 
4.  c.  H5.  «.  39. 
Penon«  imduly 
aolemniMng 
marriage, 
guilty  of 
felony. 


Stat.  f>&7Gul. 
4.  cSr*.  1.40. 
Superintendent 
registrani  un- 
duly iMuing 
certificates 
guilty  of 
felony. 


What  iff  not  an 
uttering  within 
Stat.  1 1  (;eo.  4. 
&  1  Gul.  4. 
c.  GG.  H.  20. 


8.  Solemnisation  of  Marriage. 

By  Stat  6  &  7  Gul.  4.  c.85.  8.39.  every  person  kDOwiogly  and  wilfbllj 
solemnising  any  marriage  in  England,  except  by  special  lioenoe^  in  any 
other  place  than  a  church  or  chapel  in  which  marriages  may  be  soleomiied 
according  to  the  rites  of  the  Church  of  England,  or  than  the  registeral 
building  or  office  specified  in  the  notice  and  certificate,  except  between  two 
Quakers  or  two  Jews  ;  and  every  person,  in  any  such  building  or  office,  knov- 
ingly  and  wilfully  solemnising  any  marriage,  in  the  absence  of  a  registry  of 
the  di:4trict  in  which  such  building  or  office  is  situated,  or  within  twenty-one 
days  after  entry  of  notice  to  the  superintendent  registrar,  or  (if  the  marriage 
be  by  licence)  within  seven  days  after  such  entry,  or  after  three  caloidir 
months  after  such  entry,  shall  be  guilty  of  felony. 

By  Stat  6  &  7  Gul.  4.  c.  85.  s.  40.  every  superintendent  legistimr  wlio 
knowingly  and  wilfully  issues  any  certificate  for  marriage  after  the  expiit- 
tion  of  three  calendar  months  after  the  notice  has  been  entered  by  him,  or 
any  certificate  for  marriage  by  licence  before  the  expiration  of  seven  daji 
after  the  entry  of  such  notice,  or  any  certificate  for  marriage  without 
licence  before  the  expiration  of  twenty-one  days  after  the  entry  of  sock 
notice,  or  any  certificate  the  issue  of  which  has  been  forbidden  by  a  perwD 
authorised  so  to  do,  or  who  shall  knowingly  and  wilfully  register  any  nuu^ 
riage  declared  by  the  act  to  be  null  and  void,  or  any  registrar  (or  superio- 
ti'udent  registrar)  (1)  who  knowingly  and  wilfully  issues  any  licence  for 
marriage  after  the  expiration  of  three  calendar  months  aflter  notice  has  beea 
entered  by  the  registrar  (or  superintendent  registrar)  (2),  or  who  knowingly 
and  wilfully  solemnises  in  his  office  any  marriage  by  the  act  declared  to  be 
null  and  void,  shall  be  guilty  of  felony.  (3) 

In  lieff.  \,Heytcood  (4)  the  prisoner  was  indicted,  under  stat  11  Geo.  4* 
&  1  Ciul.  4.  c.  66.  s.  20.»  for  uttering  a  certain  writing  as  and  for  a  copy  of 
a  marriage  certificate,  he  knowing  the  same  to  be  forged ;  and  the  facts  of 
th<»  ca.**!?  wero  as  follow: — The  prisoner,  who  was  a  printer,  had  been 
paying  his  addresses  to  one  II.  B.,  who  had  become  pregnant  by  him;  and 
in  order  that  the  father  of  H.  B.  might  be  induced  to  consent  to  her  cofai- 
biting  with  the  prisoner,  the  latter  procured  the  marriage  lines  of  another 
person,  printed  a  copy  thereof,  leaving  certain  blanks,  and  filled  up  these 
blanks  with  his  own  name  and  that  of  H.  B.,  at  the  same  time  adding  the 
name  of  the  parish  clergyman  as  having  performed  the  ceremony,  and  tut 
of  the  parish  clerk  as  having  been  witness  thereof.  He  then  gave  the  pre- 
tended certificate,  so  filled  up,  to  H.  B.,  in  order  that  she  might  show  it  or 
give  it  to  her  father,  and  this  H.  B.  accordingly  did. 

On  these  facts  being  stated  in  the  opening  of  the  case  for  the  proseeih 
tion,  Mr.  Baron  Alderson  said,  ^'  If  you  can  show  no  uttering,  excqitto 
H.  B.,  who  was  herself  a  party  to  the  transaction,  I  think  you  will  fiiil  ^ 


(1)  Stat.  7  Gul.  4.  &  1  Vict.  c.  22.  s.  3. 

(2)  Ibid. 

(3)  «y  Stat.  11  Geo.  4.  &  1  Gul.  4.  c.  66. 
M.  '20,  21,  &  22.  certain  provisions  are  made 
respecting  tlie  forging  of  entries  in  marriage 
registers,  forging  licences,  destroying  ma?' 


riage  registers,  by  which  guihyp«tief« 
subjected  to  transportation  for  life^  <v  ^ 
seven  years,  or  to  imprisonmait  ** 
Stephens*  Ecclesiastical  Statute^  1^ 
1437. 
(4)  S  C  ft  K.  S5& 
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show  an  uttering  within  tlie  stntute.  It  is  like  the  case  of  one  accomplice 
detivenng  a  tbrged  bill  uf  exchange  to  another,  witli  a  view  to  uttering  it 
to  the  world/*  (1) 

By  §tat4  Geo.  4.  e.76.  s.28.  all  marriages  shall  be  solemnised  in  the 
presence  of  two  credible  witnesses  at  the  least,  besides  the  luinister,  who 
shall  sign  their  attesUition  thereof.  (2) 

Stat,  6  &  7  Gul,  4.  c.86.  s.31.  requires  every  clergyman,  after  the  cele- 
bnUion  of  matrimony,  to  regis»ter  in  duplicate  in  two  of  the  marriage  regis- 
ter books  the  particulars  relating  to  the  marriage,  and  such  entry  must  be 
signed  by  the  clergyman*  the  paities  married,  and  by  two  witnesses. 
.  By  8taL  6  &'  7  GuL  4.  c*  85-  every  person  may  contract  marriage  according 
to  the  forms  of  the  pet  suasion  to  which  he  bclongis  or  without  reference  to 
any  religiouu  ceremony  whatever,  should  he  wish  to  trt^at  it  as  a  merely  civij 
atracL 

By  Stat.  6^7  Gul.  4*  c.  S5.  s.S.  the  supcrinteudeut  registrar  of  births 
sod  deaths  of  every  union,  parish,  or  place,  shall  be,  in  right  of  bis  office^ 
superintendent  registrar  of  marriages  within  such  union,  parish,  or  place. 

By  sect^  4*  one  of  the  parties  is  to  give  a  notice  to  the  superintendent 

ritgistnir  of  the  district  (S)  in  which  they  slmll  have  dwelt  for  not  less  than 

even  days  next  preceding,  according  to  the  form  in  schedule  (A),  or  to  the 

I  effect:  but  if  the  parties  dwell  in  the  districts  of  difi'erent  superintendent 

rtgittrars,  notice  must  be  given  to  each. 

By  sect.  5.  the  fiiiperintendent  registrar  is  to  file  all  sucb  notices^  and 
Iter  them  in  a  book,  called  the  marriage  notice  book,  which  is  to  be  open 
inspection  by  all  persons  at  reasooabk  times;  he  is  entitled  to  l^.  fee  for 
each  entry* 

By  8eci.  G.,  if  the  superintendent  registrar  be  clerk  to  the  guardians 
af  any  poor  law  union,  or  of  any  parish  or  place  comprising  the  district 
for  which  such  j^uperintenilent  registrar  acts,  he  is  to  read  such  notices 
iiniiiediately  after  the  minutes  of  the  proceedings  of  such  guardians  at 
tiicir  last  meeting  have  been  read,  and  three  several  times  in  three 
locoessive  weeks*  at  the  weekly  meetings  of  sucb  guardians,  unless  in  any 
licence  for  s^uch  marriage  has  been  sooner  granted,  and  notice  thereof 
fTen  to  such  clerk.  If  he  be  not  such  clerk,  then  he  is  to  transmit  to  such 
clerk,  on  the  day  previous  to  each  weekly  meeting  of  such  guardians,  alt 
ticb  notices  of  intended  marriages  as  he  has  received  on  or  sitice  the  day 
evious  to  the  preceding  weekly  meeting,  to  be  read  as  aforesaid.  If  the 
irdian>«  do  not  meet  every  week,  it  is  sufficient  if  the  notices  are  read  at 
Bj  meeting  held  within  twenty-one  days  of  the  day  of  the  notice  being 
entered.  (4) 


SoiiKMinftATiosr 
or  MAHJUAiCt. 


StAt  4  Geo,  i. 

c.  76.  K  28. 
Tvo  witnesses 
and  the  minis- 
ter must  attest 
the  mArrtugc. 
StaL  6  &  7  Gul. 
4.  C.66.  S.3K 

FoEM  op  Mah- 

RIAOC   l^NOlIt 

Stat»  6  &  7 
Ouu  4.  C.85. 

Stat  6&7 
Gul.  4.  a  85. 
«».  3, 4»  5,  &  C. 
Who  to  bv 
superintendent 
registrar  of 
marriagi*^ 

To  whom 
notice  of  mar- 
riage to  be 
given. 


Notices  of 
marriage  to  be 
read  at  meet* 
ingsof  guar- 
dianm. 


(1 )  fidet  as  to  thii  point,  judgment  of 
Hr*  Justiee  Rooke  in  Hejt  v.  Fufmert 
I  B.  &  P.  96,      IL  &  R  72. 

('^)  The  form  of  the  M>lcmmsation  of 
marriage,  o^i  used  in  tlie  Anglican  churchy 
»in  Ih;  found  in  the  book  of  Common 
I^ver. 

In    Dot    d.    Wood  t.    Witkim    ('J  C.  & 
IC  3*i8» ),  it  being  proved  by  the  rector  of 
parish    of    Croome  d*Abitot,    that    no 
regiAlers  existed  there  of  earlier  date 
,  113%  the  transcTJpte  of  the  ift^witt^  of 


tluit  pari^  for  1705  and  HOG,  returned 
under  the  70th  eonon  of  1603,  were  pro- 
duced by  the  registrar  of  the  diocese  from 
the  bishop's  registry,  and  received  as  evi- 
dence of  a  marriage  in  1705,  and  a  baptism 
in  170^*  of  persons  through  whom  the 
leisor  of  the  plainti IT  traced  lii«  title. 

(3)  ri</*»tat  3  &  4  Vict,  c.  92.   Stephens* 
Eccle»A!ilieAl  8utute««  S094. 

(4)  ruU  Stat.  7  Gul.  -J.  &  I  Vict  c.  25. 
«.  24  &  S5. 
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HABSIAGE. 


SoMCMUltATIOV 

OP  Maeeiacc. 

Sut.  7  GuL  4. 
&  1  Vict.  c.  22. 
S.24. 

'\llicn  notices 
ofmErriagcsto 
be  sutpcnded  in 
tlie  superin- 
tendent regis- 
trar's office, 
instead  of 
being  read  at 
the  meetings  of 
guardians. 

SUt.6&7 
GuU4.  C.85. 
S.7. 

Certificate  of 
notice  to  be 
given  upon 
demand,  after 
seven  days,  or 
twentjT-ona 
days. 

Superintendent 
registrarno 
power  to  grant 
a  certificate, 
when  the  mar- 
riage is  to  take 
place  out  of  hu 
district. 
Judgment  of 
Mr.  Justice 
Patt€*son  in 
Exparte 
Brady. 


By  Stat.  7  GuL  4.  &  1  Vict.  c.  22.  8.24^  if  there  are  no  soeh  gwdians 
thcD  until  a  board  of  guardians  is  elected,  the  notices  or  tme  copies,  under 
the  band  of  the  superintendent  registrar,  are  to  be  suspended  in  soae  con- 
spicuous place  in  his  office  for  twenty-one  successive  days,  or  for  seven 
successive  days,  if  the  marriage  is*  to  be  by  licence,  and  particulars  of  every 
such  notice  shall  be  sent  by  the  superintendent  registrar  to  every  registnr 
within  his  district,  and  open  to  the  inspection  of  every  one  who  shall  apply 
at  reasonable  times  to  such  registrar  to  inspect  the  same. 

By  Stat.  6  &  7  GuL  4.  c.  85.  s.  7-,  after  the  expiration  of  twenty-one  dan 
after  the  entry  of  the  notice,  the  superintendent  registrar,  upon  a  request 
by  or  upon  behalf  of  the  party  by  whom  the  notice  was  given,  is  to  issue  a 
certificate  in  the  form  of  schedule  (B)  annexed  to  the  act,  and  for  this  be 
is  entitled  to  a  fee  of  Xs.  If  the  marriage  be  by  licence,  the  certificate  is 
to  issue  after  the  expiration  of  seven  days. 

The  superintendent  registrar  has  no  power  to  grant  a  certificate  pursoant 
to  Stat  6  &  7  GuL  4.  c.  85.  s.  7.  in  cases  where  it  is  proposed  that  the  mar- 
riage shall  take  place  out  of  his  district     Thus,  in  Exparte  Bradjf  (l)i  tn 
application  was  made  for  a  writ  of  mandamus,  to  be  directed  to  the  snper* 
intendent  registrar  of  the  Salford  Union  to  issue  his  certificate  pursuant  to 
Stat  6  &  7  GuL  4.  c.  85.  s.  7.    The  parties  in  question  resided  in  the  Salfbrd 
Union :  they  were  Catholics,  and  were  desirous  of  being  married  withoot 
licence,  at  a  Catholic  chapel  in  Manchester,  but  which  was  not  within  tke 
district  of  the  superintendent  registrar,  there  being  no  Catholic  chapel  witbia 
the  district,  over  which  the  regbtrar  had  jurisdiction.    The  question  was, 
whether,  as  there  was  no  Catholic  chapel  within  the  district  in  which  tlier 
resided,  they  had  a  right  to  a  certificate  for  the  purpose  of  marrying  at  i 
Catholic  chapel  not  within  the  district ;  to   which   Mr.  Justice  Patteson 
observed,  «  What  authority  is  there  for  saying  that  persons  can  be  married 
in  a  different  district  from  that  in  which  they  reside?     The  intention  of  tke 
act  was  not  that  parties  should  be  married,  in  fact,  in  a  foreign  country,  or 
that  notice  could  be  given  in  London,  in  order  to  be  married  in  Cumbe^ 
land.     There  are  no  words  in   the  act  which  give  leave  to  be  married 
anywhere,  wherever  the  notice  may  have  been  given.     I  will,  however,  coa- 
sider  the  case."     Mr.  Justice  Patteson  afterwards  stated,  ^  I  cannot  think 
that,  because  in  one  section  (2)  it  is  said,  that  the  superintendent  r^i^trtf 
cannot  act  except  within  his  district ;  that  in  the  other  (3),  where  nothiag 
is  said  on  the  subject,  he  may  grant  his  certificate  to  marry  at  any  place 
without  his  district     It  is  impossible  to  construe  acts  of  parliament  oa 
such  a  principle.     However,  on  reading  sect.  25.,  it  appears  to  me  po^ 
fectly  clear  what  the  intention  of  the  legislature  was.       It  was  not  tbe 
intention  of  the  legislature  that  the  registrar  should  have  power  to  gnat 
his  certificate  for  marriages  out  of  his  own  district     The  superiDtendeat 
registrar  appears  to  have  put  a  construction  on  the  act,  and  adopted  a  pnw- 
tice  thereon,  which,  as  soon  as  it  was  brought  to  the  knowledge  of  tbe 
registrar  generaL  he  put  a  stop  to  it ;  and  I  quite  agree  with  him  in  tbe  eoa- 
struction  which  he  has  put  on  the  act     I  cannot,  therefore,  grant  tbis  rak 
now  sought  to  be  obtained.'* 


(1)  8  DowL  P.  C.332. 


(2)  Sect  U. 


(S)Sict;. 
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By  Stat  6  &  7  Gul.  4.  c.  85. 8.8.  certificates  for  marriages  by  licence  (1)  Soi.kmhisatiow 

«re  to  liave  a  water-mark  in  the  form  of  the  word  "  licence  "  in  the  paper,  .       armaqk. 

and  also  be  printed  in  red  ink.  Sut  6  &  7  Gul. 

By  atat  6  &  7  Gul.  4.  c.  85.  ss.  9  &  10.  the  issue  of  the  superintendent  g*  ,035  f^  |; 

regiatrar'a  certificate  may  be  forbidden  by  writing  the  word  'forbidden'  12. 

opposite  the  entry  in  the  marriage  notice  book,  and  subscribing  thereto  ^  ^  toT^**" 

the  name,  abode,  and  character  of  the  person  so  forbidding,  in  respect  of  furnished. 

either  of  the  parties.     £very  person  whose  consent  is  required  by  law  to  a  Forbidding 

marriage  by  licence  may  forbid  the  certificate,  whether  the  marriage  is  to  certificate. 

be  by  or  without  licence.  iT^^^' 

The  same  consent  is  requisite  to  marriages  solemnised  by  licence  under  registrar's  cer- 

the  act,  as  would  have  been  requisite  to  marriages  solemnised  by  licence  ^^5^*"*^  ^ 
prerious  to  the  passing  of  the  act.    But  by  sect  25.,  after  marriage,  the 
consent  need  not  be  proved ;  nor  is  evidence  admissible  to  prove  the  con- 
trary. 

Stat  4  Geo.  4.  c.  76.  s.  16.,  requiring  consent,  is  directory  only,  and  a  Wliere  there  ia 

narriaffe  without  such  consent  is  valid.     It  will  also  be  perceived,  that  stat  "®  •uthoriMjd 
^  '  person  to  give 

4  Geo.  4.  c  76.  8.  16.  expressly,  and  stat  6  &  7  Gul.  4.  c.  85.  impliedly,  dis-  consent. 

penset  with  consent,  where  there  is  no  authorised  person  to  give  it 

Stat  6  &  7  Gul.  4.  c.  85.  s.  11.  authorises  the  superintendent  registrar  to  Superintendent 

grant  licences  for  marriage  in  any  building  within  his  district,  registered  ^^nt  UcencS 

according  to  that  act,  or  in  his  office,  according  to  a  form  given  (2) ;  and  for  for  marriage. 

erery  such  licence  he  is  entitled  to  a  fee  of  3/. 

By  sect  12.  one   of    the   parties  requiring  such  licence   must  appear  Oath  of 

before  the  superintendent  registrar,  and  (if  notice  of  the  marriage  has   Certificate  to 

not  been  given  to  him)  must  deliver  to  him  the  certificate  of  the  super-  be  given  iNffore 

iBtendent  registrar  or  registrars  to  whom   such   notice   has   been   given,  **•*-*  **2°*'* " 

and  make  oath  (3),  or  solemnly  affirm  that  he  or  she  believes  that  there  is 

not  any  impediment  of  kindred  or  alliance,  or  other  lawful  hindrance  to 

the  marriage,  and  that  one  of  the  parties  has  for  the  space  of  fifteen  days 

inuiiediately  before  the  day  of  the  grant  of  the  licence  had  his  or  her  usual 

jdace  of  abode  within  the  district  in  which  such  marriage  is  to  be  solem- 

A^  and^  where  either  of  the  parties,  not  being  a  widower  or  widow, 

under  the  age  of  twenty-one  years,  that  the  consent  of  the  person 

persons,   whose   consent  to  such   marriage   is   required   by  law,   has 

obtained  thereto,  or  that  there  is  no  person  having  authority  to  give 

consent,  as  the  case  may  be :  and  all  such  licences  and  declarations 

liable  to  the  same  stamp  duties  as  licences  for  marriage  granted  by 

wt  ordinary,  and  the  affidavits  made  in  order  to  procure  them. 

(I )    Marriagtt  by  licence :  —  In    conse-  But  nothing  is  to  interfere  with  the  juris- 

MBSt  of  the  previous  sheets  having  been  diction   or  concurrent  jurisdiction  of  the 

Ml  to  press,  before  a  printed  copy  of  stat.  bishops  of  the  several  diucews  in  P^n^laiid 

O  ft  1 1  Vict.  e.  98.  was  delivered,  it  may  to  grant  marriage  licences  in  and  ihrough- 

M  here  observed  that  by  sect.  5.  of  that  act,  out  the  whole  of  their  dioci*««Gs.  a*  such  are 

tntboritics  except  the  authority  of  the  now  or  hereafter  may  be  limited  or  con- 

p  of  whose  diocese  any   portion  has  stitutcd. 

or  may  hereafter  be  taken  away  and  (*2)   I'itU  po»tt '757, 

to  another  diocese  under  stat.  6  &  7  (:))  The  provisions  of   this   section  are 

4.  c.  77.,   are   t(»   continue  to  grant  similar  to  those  in  stat.  4  Geo.  4.  c.  76.  m. 

licences  in  the  same  manner  and  10.  &  14.  &  stat.  7  Gul.  4.  &  1  Vict.  c.  C2. 

the  same  district  as   they   might  s.  30. 
dont  before  the  passing  of  that  oct. 
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MARRIAGE. 


SoLnmftATiov 

or  >lAB>ftlACE. 

4.  c  85.  u.  IS. 
S7.1S,19,&3a 
Ca«cal  maj  be 
lodieed  vitfa 
Miprrintcnilcnt 
reffutfw 
againvt  graot  cf 
licence,  or  cer- 
tificate. 

Penoot 

vesatiooftly 
entering  csTeat 
liable  to  eoita 
and  damagea. 

Wheeb  Mae- 
kl4ce*  mat  bs 

CBLCBEATEDi. 
Scat.  6&  7 
GuL  4.  c.  85. 
aa.  18,19, 
80  &  21. 
Placcaof 
worship  may 
be  reinitered 
for  •olemnising 
marriagct 
therein;  and 
on  removal  of 
the  ume  eon- 
gregation,  the 
new  place  of 
wonhip  maybe 
immediately 
rcgihtcrvd. 
instead  of  the 
one  diMiscd. 


Marriagcii  may 
be  Rolemniied 
m  Huch 
registtfrcd 
places,  in  the 
presence  of  one 
registrar  and  of 
two  witnesses. 


Marriages  may 
be  cvlehrated 
before  the 
superintendent 
registrar  at  his 
office. 


Slat  6  &  7  GoL  4.  c  85.  ft.  IS.  prorides  for  the  entry  of  m  earcAt  vith 
the  ftuperinteodent  registrar  agminst  the  grant  of  a  certificate  or  licence 
bv  him,  OD  parmeDt  of  a  fee  of  5jc;  and  frach  certificate  or  lioenee  i$ 
not  to  issue  unless  the  superintendent  registrar  be  satisfied  that  the 
caveat  ought  not  to  obstruct  the  marri^e,  or  unless  it  be  Tithdraau: 
in  cases  of  doubt  be  may  refer  the  matter  to  the  registrar  general*  to  whom 
also  the  party  applying  for  the  certificate  or  licence  may  appeal  in  case  of 
the  refusal  of  the  superintendent  registrar  to  issue  it. 

By  sect  37.*  if  the  registrar  general  declare  the  grounds  of  such  caTcat 
frivolous  the  party  entering  it  will  be  liable  for  the  costs  of  the  proceedings, 
and  damages  in  a  special  action  on  the  case  by  the  party  against  vhose 
marriage  the  caveat  was  entered ;  and  by  stat.  7  GuL  4w  &  1  Vict,  c  2^  s.S 
a  copy  of  the  declaration  of  the  registrar  general,  sealed  with  the  seal  of  bii 
office,  is  made  evidence  in  such  action. 

By  Stat.  6  &  7  GuL  4.  c  85.  ss.  18  &  19.  any  proprietor  or  trustee  of  a 
separate  building,  certified  according  to  law  as  a  place  of  religious  woKhip» 
may  apply  to  the  superintendent  registrar  of  the  district  in  order  that  suk 
building  may  be  used  for  solemnising  marriages  therein ;  and  in  such  cut 
is  to  deliver  to  the  superintendent  registrar  a  certificate  signed  in  duplicate 
by  twenty  householders  at  least,  that  such  building  has  been  used  by  tka 
during  one  year  at  least  as  their  usual  place  of  public  religious  wonk^ 
and  that  they  are  desirous  it  should  be  registered.  Each  of  these  certifi- 
cates must  be  countersigned  by  the  proprietor  or  trustee  by  whom  it  is 
delivered ;  the  building  will  then  be  registered  by  the  registrar  general, 
who  will  return  the  certificates  to  the  superintendent  r^istrar,  to  be  br 
him  entered  in  a  book ;  be  is  also  to  give  a  certificate  of  the  registry  to  the 
proprietor  or  trustee,  and  to  publish  it  in  a  county  newspaper  and  the 
Gazette,  for  whicb  he  is  entitled  to  a  fee  of  3/.  If  it  be  made  to  appear  to 
the  registrar  general  that  such  building  has  been  disused  for  public  wonhip^ 
he  may  cancel  the  registry,  and  substitute  some  other  public  boildiog; 
although  it  has  not  been  used  for  public  worship  for  one  year,  and  after 
such  disuse  and  substitution  such  old  building  cannot  be  used  for  marriages 
unless  again  registered.  The  superintendent  registrar  is  to  go  through  the 
same  proceedings  with  respect  to  such  cancel  and  substitution,  and  is 
entitled  to  the  same  fee. 

By  sect  20.  a  marriage  in  such  registered  building  may  be  according  ts 
such  form  and  ceremony  as  the  parties  please,  provided  that  during  the 
ceremony  each  of  the  parties  declare :  '<  I  do  solemnly  declare  that  I  koor 
not  of  any  lawful  impediment  why  I,  A.  B.,  may  not  be  joined  in  matriiDoor 
to  C.  1).'*  And  each  of  the  parties  is  to  say  to  the  other :  '<  I  call  npoo 
these  persons  here  present  (1)  to  witness  that  I,  A.  B.,  do  take  thee,  C.  D,  » 
be  my  lawful  wedded  wife  (or  husband)."  (2) 

By  sect.  21.  persons  objecting  to  marry  in  such  registered  buildiog  mtf* 
after  due  notice  and  certificate,  marry  at  the  office  and  in  the  presence  of 
the.  superintendent  registrar,  some  registrar  of  the  district,  and  two  wit- 
nesses, making  the  declaration  and  using  the  words  above  mentioned;  ii 


( I )  A  registrar  of  the  district  and  two 
witnesses  must  lie  presirnt 

(!')  Sut.  7  Gul  4.  &  I  Vict.  c.  22  s.23. 


contains  provisions  for  the  solemnia^^" 
marriages  in  the  Welsh  tongue. 


both  cases  the  marringe  must  take  place  lj€tween  eight  and  twelve  in  the   Souemmiratiow 

Iforeooon,  the  doors  of  the  builditig  or  office  being  open.  "    '_ 

By  5tat.  3  &  4  Vict.  c.  72.  ss.  1  &  2,  no  superintendent  registrar  is  to  give   Sut.  s  &  4 
■nj  oertificate  of  notice  of  marriage  where  the  building  in  which  the  nmr-   ^  jf**  ^'  "^2.  at. 
liage  is  to  be  solemnised,  a:^  stated  in  the  notice,  fihall  not  be  within  the  dis-   |„  ^(,,|  ^^^^  ^ 
Irict  wherein  one  of  the  parties  shall  have  dwelt  for  the  requisite  time.     But   marriAge  may 
if  the  part  J  intending  marriage  indorses  on  his  notice  the  religious  appellation   |J^t*^f^"*4j^. 
of  the  body  of  Christians  to  which  he  belongs,  and  the  forms  which  the    iHct  in  which 
parties  wish  to  adopt  in  marrying,  and  that  there  is  not  within  the  district  *''^  jwirtie* 
in  which  one  of  the  parties  dwells  any  registered  building  in  which  marriage 
b  solemnised  according  to  such  form,  as  well  as  the  nearest  dis^trict  in  which 
there  b  such  a  registered  building,   then,  after  the  expiration  of  seven  or 
twenty-one  days,  as  the  case  may  be,  the  superintendent  registrar  may  issue 
Us  eertiBcate,  and  the  marriage  may  be  solemnised  in  such  building.     The 
tntth  of  the  fact^  so  to  be  im^orsed  need  not  be  proved  in  support  of  the 
marriage,  nor  is  evidence  to  the  contrary  admissible. 

Bj^stat.  6&  7  GuL  4.  e.  85-  s,  14.  no  marriage  (unless  by  licence  to  be   Stm,  c & 7  Gul. 
granted  by  the  aiiperintendent  registrar)  is  to  be  solemnised  until  after  the   t's^'i  &^7 
expiration  of  twenty-one  days  after  the  day  of  the  entry  of  the  notice ;  and  Ximc  of 
no  marnage  is  to  be  solemnised  by  such  licence  until  after  the  expiration   •oteniniMtion. 

By  sect.  16.  the  superintendent's  certificate,  or  (in  case  the  parties  shall   nmnl  until  after 

Imve  ffiven  notice  to  different  superintendents)  the  certificate  of  each  is  to  ^^*^^*y-*>^^ 

/  4         dav*  after  cmtry 

bo  delivered  to  the  officiating  minister,  if  the  marriage  is  to  be  according   of  notice,  unle§a 

to  the  rites  of  the  Church  of  England;  the  certificate  or  licence  is  to  be  by  licence, 

delivered  to  the  registering  officer  of  the  Quakers  for  the  place  where  the  Supcrinusndcnt 

marriage  is  solemnised,  if  it  be  according  to  the  usages  of  that  people;  or  ^^^f^^' 

to  the  ofRcer  of  a  synagogue  by  whom  the  marriage  is  solemnised,  if  ac-  licence  to  be do- 

eordinc;  to  the  usages  of  the  Jews ;  and  in  all  other  cases  to  the  registrar  pre-   bvcred  to  the 
°  **  pcTsoQ,  bT  or 

ienl  at  the  marriage.  before  whom, 

Br  sect-  15.,  if  the  marriage  be   not  had  within  three  calendar  months  the  marnagB  ia 
after  the  notice  entered  by  the  superintendent  registrar,  the  notice  and 

certificate,  and  any  licence  which  may  have  been  granted  thereupon,  and  all  ccnificato,  and 

ottier  proceedings,  will  be  utterly  void.  (2)  licence  to  be 

By  sect  17.  the  superintendent  registrar  may,  subject  to  the  approval  of  ^°" ' 

[(ke  board  of  guardians,  appoint  registrars  to  be  present  at  marriages ;  and  the  ^J|^^[^**^j,*^"* 

lunber  of  such  registrars  and  their  qualifications  may  be  fixed  by  the  regis-  sppoint  ngiM. 

ttmr  general  (3)     They  hold  their  offices  at  the  pleasure  of  the  auperin-  tf*wofnM^ 

iHident  registrar,  or  registrar  general.  (4)  ^^ 
( I  )   Fule  Stat.  6  &  7  Gul.  4*  c  85.  i.  15.           (S>  Ibid.  s.  35. 
iBi.IL                                                                        (4)  Ibid. 
<2>   ndt  fUt.  7  GuL  4.*  I  Vict,  c.  22. 
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9.    Register  and   Certificate   op   Marriage  mmRii 
GuL.  4.  cc.  S5  &  86. 

All  marriages  are  now  to  be  registered  according  to  the 
Stat.  6  &  7  Gul.  4.  cc.  85,  &  86.  (1) 

Marriage*  performed  in  chapels,  licensed  by  the  bishop,  mre 
the  same  regulations  as  those  performed  in  parish  churches,  (2) 

By  the  new  registration  acts  the  rector,  vicar,  or  curate  of  et 
or  chapel  in  England  is»  in  Aprils  Jtily,  October,  and  January  in  < 
to  deliver  to  the  superintendent  registrar  of  hb  district,  cer 
the  entries  of  marriages  in  his  register  book.  (S) 

It  is  also  the  duly  of  the  registrars  of  dissenters*  marriages  1 
copies  of  the   marriage   register   books  quarterly   to  the 
regbtrar,  who  is  himself  to  verify,  and  if  found  correct,  to  i 
under  his  hand  to  be  a  true  copy  (4-);  and  the  same  rule  is  ob 
the  registering  officer  of  the  society  of  Quakers  ^^d  on  the  i 
Jewish  synagogues.  (5)    A  certificate  of  marriage  is  lialile,  i 
Act  of  55  Geo.  3.  c.  184.,  to  a  stamp  duty  of  Ss,\  but  a  cer 
extract   from  the  parish  register  of  marriages  does  not  come 
description  of  "  certificate  of  marriage/*     On  such  copies  or 
stamp  duty  is  chargeable  by  whomsoever  they  may  be  signtd  Q 


Stat.  6  &  7 
Gul.  4,  c.  85. 


10.  FoitMS  UNDER  Stat.  6  &  7  Guu  4w  a  85. 
Schedule  (A.) 


Jama  Smith 


Martha  Grtm 


Cofi- 

ditUKI. 


Widmoer 


Spintter 


FUnk 


Gtrpenter 


Age 


Age 


DwfJUnf 

PUce. 


f6.  High 
Strtet, 


SSJJayt 


Monihtm 

a  MontL 


BuUfiuki 
vbidi  jLr- 


*'  Witness  my  hand  this  Muctk  dmf  of  JK^^ISI 
""(Sipied)       Jmami 

[The  italics  in  this  schedule  to  be  filled  up  as  ihe 


(!)  Vide  etiam  stat  6  &  7  Gul.  4.  c86. 
n.  30,  SK  33,  and  schedule  (C),aiiastat  7 
Gul.  4.  &  1  Vict.  c.  22.  s-  25. 

(U)  Stat.  4  Gva.  4.  e.  76.  ti  3,  4,  &  5. 
SUL  6Stl  Gul.  4.  c.  85.  a.  SO. 


(3)  nUSrMAU^JbTGa 
SUL  7  Gut  4.  &  I  \lBt  < 

(4)  yidtnMl.€itli 

7Giil4.  ft  1  Vict.  «.».&» 

(5)  Sue.  6&  7  cy.  4c«< 
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«  Schedule  (B). 

'  Regigbw^B  CertifictUe. 


FOMMM  UlfDBA 

Stat.  6&7 
GuL.  4.  a  85. 


No.  14. 


^  Ip  John  CoXy  registrar  6f  the  dbtrict  of  Stepney^  in  the  county  of 
MiddUsexy  do  hereby  certify,  that  on  the  fixih  day  of  May  notice  was  duly 
entered  in  the  marriage  notice  book  of  the  said  district*  of  the  marriage 
intended  between  the  parties  therein  named  and  described,  delivered  under 
die  hand  ot  James  Smithy  one  of  the  parties;  (that  is  to  say,) 


NOM. 

Coo. 

diUon. 

Rank 
Condition. 

Aga 

Dw«niDt 
Place. 

FwMfnrt 

Church  or 
BuUdingln 
which  Mar. 
riafoittobe 
•otemDlMd. 

DMrlct  and  County  In 

which  the  othtr  Fvty 

dweltowhcrtUMPartiM 

dwiUlndiltacnt 

Dlitrlctt. 

•Jfaaet  &mih 

Widower 

Carpenter 

OfM  16,  High 
Age        Street. 

SSDage 

SicnOU^ 
WeetSlreet, 

Stepney, 
Middkeex. 

ToeMdge, 

M§Mrfka  Grtem 

SpifuUr 

- 

Minor 

Grove 
Farm. 

More  than 
aMonth. 

of  notice  entered,     1    rpi      .  r 

of  certificate  given,  \       ^^^'^^V  "»? 
rtJfoy,  18S7.  J        bidthei85uc 


^  Date  of  notice  entered, 

6th 
<<Date 

21th 


this  certificate  has  not  been 
any  person  authorised  to  for- 
thereof. 


^  Witness  my  hand  this  ttDenty-ieventh  day  of  May^  one  thousand  eight 
Jkundred  and  thirty-seven. 

'<  (Signed)        John  Cox^  registrar. 

*<  Thb  certificate  will  be  void  unless  the  marriage  is  solemnised  on  or 
the  sixth  day  of  Augusty  1837. 

^  [The  italics  in  thb  schedule  to  be  filled  up  as  the  case  may  be.] 


"  Schedule  (C). 

"  License  of  Marriage. 

««  A.B.y  superintendent  registrar  of  to  CD.  of 

and  E.F.  of  sendeth  greeting. 

••  Whereas  ye  are  minded,  as  it  is  said,  to  enter  into  a  contract  of  mar- 
under  the  provisions  of  an  act  made  in  the  seventh  year  of  the  reign 
■*  hia  majesty  King  William  the  Fourth,  intituled  [here  insert  the  title  of 
^*i«  act],  and  are  desirous  that  the  same  may  be  speedily  and  publicly 
^'•mnised ;  and  whereas  you  CD.  \or  you  E.F.'^  have  made  and  sub- 
l  a  declaration  under  your  hand  that  you  believe  there  is  no  impedi- 
it  of  kindred  or  alliance,  or  other  lawful  hindrance  to  the  said  marriage, 
that  you,  CD.  [or  E.F.l^  have  [or  has]  had  your  [or  his  or  herj 
[  place  of  abode  for  the  space  of  fifteen  days  last  past  within  the  dis- 


Forms  vki>c« 
Stat.  6  &  7 
Gvu  4.  c.  SS. 


trict  of  [  ],  and  that  you    CA  [or  E.F,'\,  not  bengal 

[or  widow],  are  [e>r  is]  under  the  age  of  tweuty-ODc  jemi%,  and 
consent  of  G^H.f  wbosc  consent  to  your  [or  his  or  her}  marriage  b  i 
by  law^  has  been  obtained  thereto  [or  that  there  is  do  perwMi  bavipg 
rity  to  give  such  consent]  :  1  do  hereby  grant  unto  you  full  lioeiM9»t  i 
ing  to  the  authority  in  that  behaJf  given  to  me  by  the  said  ad,  to  ] 
to  solemnise  such  marriage,  and  to  the  registrar  of  the  djfltnet  oi  [Ifli 
insert  tiie  name  of  the  ilistrict  in  which  the  marriage  ts  to  be 
to  register  such  marriage  according  to  law ;  provided  tliat  the  said 
be  publicly  solemnised  in  the  presence  of  the  said  registrar  and  oC  t««  viK 
nesses  within  three  calendar  months  from  the  [here  insert  ihe  dftle  af  tki 
entry  in  the  notice  by  ok  of  the  superintendent  regislrarj^  to  the  £bfli 
describe  the  building  in  which  the  marriage  is  to  be  solemnbedjt  twitiW 
the  hours  of  eight  and  twelve  in  the  foreuoon.  Given  under  mj  haad  iMi 
day  of  one  thousand  eight  hundred  and 

**  (Signed)        AB.>  superinteodeni  rtpom. 


"  Schedule  (D). 

«  I,  John  CoXy  registrar  of  the  district  of  Stcpneif^  in  tha  etMtatf  of  J 
dlesejc^  do  hereby  certify  that  this  is  a  true  copy  of  the  entries  of  ■lfl^|r 
registered  in  the  said  district  from  the  entry  of  the  marriage  of  .Mki  Wmi 
and  Ann  ShnpsoUi  number  One,  to  the  entry  of  the  marn^e  «l  Jmm 
Smkh  and  Martha  Greeny  number  Fourteen,  Witness  my  htmi  lim//^ 
day  of  yWy,  18^7* 

«  (Signed)         Jokm  Cm  1 


[The  iialic&  in  this  schedule  to  be  filled  up  as  the  i 


v^T 


11.  Marriage  Fees* 

No  fee  is  due  to  the  clergyman  of  common  right  for  perfonntBg  lie  i 
nage  ceremony.  In  a  canon  of  Archbishop  Langtoo(l}  it  mi 
"We  do  tirudy  enjoin  that  no  sacrament  of  the  cburcl(2)sWlbi^ 
nied(5)  to  any  one  upon  the  account  of  any  sum  of  iD0iieT(4]L  lOf  ^^ 
matrimony  be  hindered  therefore  (5);  because,  if  anything  iMh  bcca  afic*- 
tomcd  to  be  given  (6)  by  the  pious  devotion  of  the  faitldy^  we  wi  ^ 


(1 )  Lyndvrood,  ProT.  Const.  Ang.278. 

(2)  T/iat  HO  Maeramtmi  nf  the  church  i^~^ 
Which  were   acven;  of  which    matrimony 

wo*  OQC. 

(a)  Shaa  be  denied:—  Or  delayeci  Lyod* 
wood,  Fro?.  Coiiat.  Aug-  276. 

(  4  )  l^poH  the  account  of  any  turn  ofmomef: 
^-  ViiUanit^  S15.  m  not, 

(5)  AW  $hail  truxtrimonjf  be  hindered  thfre* 
/ore.'— But  by  the  rubric^  in  the  offi«e  of 


tnstriiQonj,  ai  tlie  tioM  dt  litSkm 
rlngt  the  nuji  U  ffc««  to  lif  i 
•ccustoimcd  duty  la  i^  ^awm  m 
but  vlietbcr  llic  mlwiliii  ii  btmt 
cecd  in  eaismuMAdufhmn0mmi,t 
appfV  &oti]  mnj  tvhkt  or  mm^ 

(6)  I/ath  hewm  irnirtMirf  m  h  i 
Fide  oMir,  127.  im  watL     LjM»—^  ^ 
CouL  Aug.  971K 
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justice  be  done  thereupon  to  the  churches  by  the  ordinary  of  the  place  ^^^^^cb 
afterwards."  -!!!!! 


Marriage  fees  seem  at  the  common  law  to  be  recoverable  in  such  places 
and  cases  only  where  there  is  a  custom  for  the  payment  thereof  upon  per- 
formance of  the  duty.  Mr.  Johnson  (1)  says,  it  was  an  ancient  custom  that 
auurriage  should  be  performed  in  no  other  church  but  that  to  which  the 
woman  belonged  as  a  parishioner ;  and  therefore^  to  this  day^  the  ecclesias- 
tical law  allows  a  fee  due  to  the  curate  of  that  church,  whether  she  be 
married  there  or  not  And  this  fee  was  expressly  reserved  for  him  by 
the  words  of  the  licence,  according  to  the  old  form,  which  is  not  yet  dis- 
aaed  in  all  dioceses.  But  it  is  said  that  judgment  hath  been  otherwise 
given  in  the  temporal  courts. 

In  Thompson  v.  Davenport  (2)  the  plaintiff,  in  his  libel,  set  forth  a 
coBtom  in  the  parish  of  Ellington,  in  Derbyshire,  that  of  every  woman 
who  is  a  parishioner,  and  dwells  there,  and  marries  with  a  licence,  the  hus- 
band at  the  time  of  the  marriage,  or  soon  after,  shall  pay  to  the  vicar  five 
■hillings  as  an  accustomed  fee,  and  so  brought  his  case  within  that 
custom :  the  defendant,  however,  suggested  for  a  prohibition  that  all  cus- 
toms are  triable  at  common  law,  and  that  the  plaintiff  had  libelled  against 
him,  setting  forth  the  custom  as  aforesaid ;  and  a  prohibition  was  granted. 

Sir  William  Blackstone  says,  that  of  common  right  no  fee  is  due  to 

the  minister  for  performing  such  branches  of  his  duty,  and  that  such  a  fee 

can  only  be  supported  by  special  custom ;  but  no  custom  can  support  the 

demand  of  a  fee  without   his   performing  the   duty.  (3)     Thus,  it  was 

held  in  Patten  v.  Castletnan  (4)  that  the  claim  of  a  vicar  for  a  fee  on  the 

wedding  of  one  of  his  parishioners  in  the  church  of  another  parish  could  not  be 

maintained ;  tiie  general  principle  of  law  being,  that  where  no  service  is  done 

no  fee  is  by  law  due.     '*  Anciently,"  says  Sir  George  Lee,  **  no  fee  was  de-  Judgment  of 

mandable  for  marriage,  but  only  a  voluntary  offering  was  made  of  what  sum  Sir  George  L«e 

the  party  married  thought  fit  to  give,  which  appears  from  Lyndwood  (5),   OuOeman, 

in  these  words :  <  Quia  quidam  maledictionis  filii  in  nubentium  soiemniis, 

paiificationibus  mulierum,  mortuorum   exequiis,  et  aliis  in   quibus  ipse 

I>ominus  in  ministrorum  suorum  personis  solebat  oblationum  libamine  popu- 

hiriter  honorari  ad  unius  denarii  vel  alterius  modicae  quantitatis  bblationem, 

populi  devotionem  restringere  moliti  sunt,  residuum  oblationis  fidelium  suis 

pio  libito  vel  alienis  usibus  multoties  applicantes ;'  therefore  excommuni- 

anting  the  instigators.     And  Lynd.  Gloss,  verb.  Nubentium  soiemniis  sets 

fnth  the  times  when  it  was  lawful  to  marry,  and  when  not ;  and  therefore 

Ibe  Constitution  must  speak  of  offerings  for  marriages  actually  performed. 

]f  then  no  law  has  establislicd  a  fee  for  actual  marriage,  it  can  be  demand- 

«Ue  only  by  custom ;  and,  accordingly,  Watson's  Clergyman's  Law  (6)  says, 

•«  Accustomary    payments    for    marriages,   christenings,   churchings,    and 

Imriala  properly  belong  to  the  parson  or  vicar  of  the  church  where  they 

9ve  made,  and  are  recoverable  by  law  where  there  is  a  custom  for  the  pay- 

(1)  Canoiu  1S8,  189.  Saylorq.  t  ▼.  Scoit,  2  ihid,  1558.   1  Bmmard. 

(9)  Lutw.  1059. ;  Tide  ct'iMm  Saylorq.  t       159. 
^.  Stati,  2  Ld.  llaym.  1558.  (4)  1  I^  (Sir  G.),  387. 

(3)     3  Black.   Com.   90.      St    Drtritr$  (5)  lab.  3.  tit.  16.  c.  "  Quia  quidam.** 

^Bitkop  o/)  T.  Lucy,  1   Ld.    Ilaym.  450.  (6)  C.  52.  p.  572. 

3  c  4 
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Topsail  ▼.  Fer^ 
Ttra, 


Surdeaujt  t. 
Lamtasier 


ment  of  certain  sums  upon  the  performance  of  these  several  daties ;'  and 
in  chap.  53.  p.  575^  *  under  offerings,  called  also  oblations  and  obrentioDB, 
arc  comprehended  all  customary  payments  for  marriagesy  christenings, 
churchings,  and  burials,  and  hare  been,  and  yet  are,  recoverable  in  the 
Ecclesiastical  Court,  as  is  notorious.' 

<<  And   notwithstanding  the   Statute  of  Circumspecte    agatis,   and  of 
2  <&  3  £dw.  6.,  if  the  custom  is  denied,  a  prohibition  will  go  to  try  it 
at  common  law,   and  it  must  be   immemorial ;   and  so  it  was   held  by 
the  whole  court  of  KingV  Bench  (1),  which  case  I  argued,  and  a  prohi- 
bition  was  granted   to  stay  a  suit  in  the  Ecclesiastical  Court  for  cut- 
tomary  Easter  offerings,  and  the  custom  was  denied.    But  if  the  custom  it 
admitted,  then  the  Spiritual  Court  may  proceed ;  and  in  the  present  case,  if 
a  prohibition  had  been  prayed,  it  would  certainly  have  been  granted ;  and 
therefore,  as  this  was  a  matter  subject  to  the  cognisance  of  the  commoD 
law,  I  thought  myself  bound  to  determine  agreeably  to  that  law,  tbat  there 
may  not  be  a  diversity  of  judgments  in  different  courts ;  and  cleariy  by  the 
common  law  this  custom  is  not  proved,  for  it  is  not  sufficiently  proved,  even 
by  the  ecclesiastical  law,  which  requires  a  usage  for  forty  years  to  be 
proved ;  but  here  no  int?tance  has  been  given  of  paying  the  fee  deoianded 
for  above  twenty -one  years ;  and  therefore  I  thought  the  custom  was  not 
proved ;  but  if  it  had  been  proved,  the  custom  would  be  unreasonable^  for 
no  ecclesiastical  law  warrants  a  demand  of  a  fee  where  no  service  is  done; 
and  though  I  could  not  find  in  the  common  law  reports  any  determiottioB 
upon  the  particular  point  now  before  me,  yet,  in  similar  cases,  the  tempon) 
court  had  determined,  that  a  custom  to  pay  a  fee  where  no  service  was 
done  was  unreasonable,  as  appeared  from  the  cases  cited  by  the  counsel  for 
Patten,  in  the  cases  of  burials,  christenings,  and  churchings,  which  are  tbu 
reported  :  — 

«*  Hobart,  175.  '  Edtmrd  Topsail  and  others  v.  Ferrers.  Edward  Topall, 
(clerk),  parson  of  St.  Botolph's  Without,  Aldersgate,  and  the  cfanrck- 
wardens  of  the  same,  libelled  in  the  court  Christian  against  Sir  Joki 
Ferrers,  Knight,  and  alleged  that  there  was  a  custom  within  the  eitrof 
London,  and  especially  within  that  parish,  that  if  any  person  die  within  tktt 
parish,  being  man  or  woman,  and  be  carried  out  of  the  same  parish,  and  be 
buned  elsewhere,  that  there  ought  to  be  paid  to  the  parson  of  this  psriil^ 
if  he  be  buried  elsewhere,  in  the  chancel,  so  much,  and  to  the  ckoreb* 
wardens  so  much,  being  the  sums  that  they  alleged  were  by  custoM  ptj- 
ablc  unto  thsm  for  such  as  were  buried  in  their  own  chancel,  and  tha 
alleging,  that  the  wife  of  Sir  John  Ferrers  died  within  the  parish,  and  W 
carried  away  and  buried  in  the  chancel  of  another  church,  and  sodeaundof 
him  the  said  sum ;  whereupon,  for  Sir  John  Ferrers  a  prohibition  was  prtjcd 
by  Serjeant  Harris,  and  upon  debate  it  was  granted ;  for  this  castoiB  i» 
against  reason,  that  he  that  is  no  parishioner,  but  may  pass  throogb  the 
parish,  or  lie  in  an  inn  for  a  night,  should  be'  forced  to  be  buried  tbot^or 
to  pay  as  if  he  was,  and  so  upon  the  matter  to  pay  twice  for  his  banal' 

**  I  Salk.  332.  '  Burdeaux  v.  Lancaster  {Dr.)  and  oihers,  HilL  9  W. 
3.  B.  R.  Burdeaux,  a  French  protestant,  had  his  child  baptized  at  tbe 
French  church  in  the  Savoy ;  and  Dr.  Lancaster,  vicar  of  St  Maitta'^  ii 


(1)  Hill.  7  Geo.  2.  Rtady.  DcaUarg. 
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which  parish  it  is,  together  with  the  clerk,  libelled  against  him  for  a  fee  of  Maemaqx 
St.  6(L  due  to  him,  and  Id,  to  the  clerk.     A  prohibition  was  moved  for,  and     "^ 


Levinz  urged  this  was  an  ecclesiastical  fee  due  by  the  canon.     Holt,  C.  J.  Judgment  of 
Nothing  can  be  due  of  common  right,  and  how  can  a  canon  take  money  i"n^^^^ ^^** 
out  of  a  layman's  pocket?     Lyndwood  says  it  is  simony  to  take  anything   CastUman,' 
for  christening  or  burying  unless  it  be  a  fee  due  by  custom ;  but  then  a 
eustom  for  any  person  to  take  a  fee  for  christening  a  child  when  he  does 
not  christen^it,  is  not  good ;  like  the  case  in  Hobart,  where  one  dies  in  one 
parish,  and  is  buried  in  another,  the  parish  where  he  died  shall  not  have  a 
barying  fee.     If  you  have  a  right  to  christen  you  should  libel  for  that  right ; 
but  yoa  ought  not  to  have  money  for  christening  when  you  do  not' 

••  Lord  Raymond's  Reports,  vol.  ii.  fo.  1558.  2  Geo.  2.  Regis,  B.  R.  1729.  ^^^  «•  <•  ^• 
'  Naylor  qui  tarn  v.  Scott.  In  a  prohibition  granted  to  stay  a  suit  in  the 
Spiritual  Court  by  the  vicar  of  Wakefield,  grounded  upon  a  custom  for  a 
dne  for  churching  women,  which  was  alleged  to  be  this,  viz.  '  that  every 
inhabitant  keeping  a  house,  and  having  a  family  in  Wakefield,  in  Yorkshire, 
and  having  a  child  or  children  born  in  that  parish  at  the  time  of  churching 
tbe  mother  of  the  child,  or  at  the  usual  time  after  her  delivery,  when  she 
•bould  be  churched,  have  time  out  of  mind  paid  ten  pence  to  the  vicar  of 
tbat  parish  for  or  in  respect  of  such  churching,  or  at  the  usual  times 
when  the  mother  of  such  child  should  be  churched.'  Issue  was  taken  upon 
tbe  custom,  and  a  verdict  found  for  the  defendant,  that  there  was  such  a 
custom ;  and  upon  motion  made  to  the  Court  by  Mr.  Filmer  for  the  plaintiff, 
in  arrest  of  judgment  to  prevent  the  granting  a  consultation,  the  Court 
being  of  opinion  that  it  was  a  void  custom ;  1st,  Because  it  was  not  alleged 
wbat  was  the  usual  time  the  women  were  to  be  churched,  and  therefore 
uncertain ;  2d,  Because  it  was  unreasonable,  because  it  obliged  the  husband 
to  pay :  if  the  woman  was  not  churched  at  all,  or  if  she  went  out  of  the 
purish,  or  died,  before  the  time  of  churching,  judgment  was  arrested.  Mr. 
Crowle,  counsel  for  the  defendant  in  tbe  prohibition.' 

^  As  to  the  clause  in  the  marriage  licence,  I  was  of  opinion  it  was  only  a 
general  saving  of  such  right  as  the  minister  might  have ;  but  if  he  had  none 
bj  law,  the  licence  neither  did  or  could  give  him  any.  Upon  the  whole,  I 
I  of  opinion,  the  fee  demanded  was  not  due  by  any  law ;  that  the  custom 
not  proved ;  but  if  it  had  been  proved^  it  would  be  an  unreasonable 
fltaatom  by  the  ecclesiastical  as  well  as  the  common  law,  and  void,  and  there- 
^bre  I  pronounced  no  fee  to  be  due  in  this  case  to  the  vicar,  and  dismissed 
Flatten,  but  did  not  give  costs,  because  it  was  a  new  case,  and  because  the 
clergy  did  generally  imagine  a  fee  was  due,  and  in  fact  it  had  been  paid  in 
■umy  instances  to  Mr.  Castleman  and  his  predecessors,  and  likewise  to  his 
neighbouring  clergy,  and  therefore  he  could  not  be  said  to  be  litigious."  (1) 

By  state  &  7  Gul.  4.  c.85.  ss.5.  7.  11,  12.  &  22.  the  superintendent   Sut6&7GoL 
registrar  is  entitled  to  a  fee  of  1*.  for  entry  of  the  notice  in  the  marriage  ^*  «•  ^5.  ■■.  «. 
notice  book  ;  to  Is.  for  the  certificate  of  notice ;  to  3/.  and  the  stamp  duty  of  ^^ 
lOt.  for  the  licence ;  and  to  2$.  6d.  for  each  affidavit  of  procuring  the  licence:   Marriage  feet 
and  the  registrar  before  whom  the  marriage  is  solemnised  is  entitled  to  lOf.  ^theregiitnr. 
if  it  be  by  licence ;  otherwise  to  5s. 

(I)  8ut.  6  8c  7  Gul.  4.  c.  85.  s.  27.  pro-      rUges  performed  in  chapels  Uccnted  by  tbe 
vkks  for  the  appropriation  of  fees  on  mar-      bishop^ 
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By  caooD  63.  **  every  miuUter  who  shall  hereafter  celebrate 
tween  any  persons  contrary  to  our  said  coDstitutioDa,  or  aaj  pail  of 
unrJer  colour  of  any  peculiar  liberty  or  privilege  claimed  to  a|ipii1iii  li 
certain  churches  and  chapeb,  shall  be  suspended  for  per  trtemiiafli  bf 
ordinary  of  the  place  where  the  offence  shall  be  committed*  And  if  Wf  imI 
minister  sthall  afterwards  remove  from  the  place  where  he  hmlli 
that  fault  before  he  be  suspended  as  is  aforesaid^  then  fthatl  tii€  biahoprf 
the  diocese,  or  ordinary  of  the  place  where  he  retnaineth,  upon  nrftifriir 
uDder  the  hand  and  seal  of  the  other  ordinary,  from  whose  jtmsdkfioi  k 
removed,  execute  that  censure  upon  hinu*' 

By  a  constitution  of  Archbishop  Reynolds,  matrimony  is  to  be  aolcflBaiid 
reverently,  and  m  the  face  of  the  church,  (1) 

And  by  the  words  in  the  beginning  of  the  ofBce  of  malriiiionT,  itttflp 
posed  to  be  done  in  the  preseoce  of  the  congregation. 

Marriages  by  licence  are,  by  canon  62.,  required  to  be  soIohM 
between  the  hours  of  eight  and  twelve  in  the  forenooo,  mod  m  iiam  4 
divine  service. 

But  in  Ireland  a  marriage  between  two  papists^  celebrated  hf  A  fcna 

in  holy  orders^   according  to  some  Romanist  ritual,  in  a  pciviie  bMM^il 

any  hour  of  the  day  or  night,  was  held  to  be  valid.  (2)    Sir  Edward 

ScfimMhire  t.       ^^*  ^^  Scrimshif^  v.  Scrimshire  (S),  *'  I  much   doubt  whether  a 

Strimjikire,         riage    in    England  by   a   Romish  priest   after  the  Roniao    ritoalt 

be  deemed  a  perfect  marriage  in  this  country,  the  act  of  FufiiBHt 
having  prescribed  the  form  of  marriage  in  this  country,  aad  tkm^ 
that  condition,  in  the  contracting  part  of  the  Rooaan  ritual  *if  U^ 
church  permit'  to  'according  to  God's  holy  ordinanoea.'  hj  ^hmd 
this  country  it  i^^  I  apprehend,  prohibited  under  severe  p"^^****  tm  i 
Roman  Catholic  priest  to  be  in  this  country,  and  to  exercise  aaj  part  oCIa 
office  as  a  popish  priest  in  this  kingdom ;  hot  as  a  priest  popkUf  i^ 
dained  is  allowed  to  be  a  Itigal  presbyter^  it  is  generally  Mid  Uial  Bvoip 
by  a  popiiih  priest  is  good ;  and  it  is  true  where  it  is  oeldiraled  whm  ^ 
English  ritual,  for  he  is  allowed  to  be  a  priest."  Thia  jndgAcal  ^ 
delivered  in  1752;  but  it  would  appear  that  an  Englhilt  maimfl  W 
tween  papists,  who  did  not  avail  themselves  of  the  forms  QacooBMlid  ^ 
any  religious  ceremony  prescribed  by  the  recejit  acts*  wooM  ftii  k 
invalid*  It  would  appear,  however,  that  such  marriages  wm%  «ifil' 
some  instances  before  the  Marriage  Act  of  Geo.  2.  (4) 

Bj  canon  62.  **no  minister,  upon  pain  of  suspensiaa  (5)  per  ttkn^ 


(1)  Ljndwood,  Pro  v.  Const.  Ang. 
271- 

(2)  Bruct  V,  Burke,  2  Add.  471.  Siead- 
man  v.  Pow^U,  1  ibid.  58. 

(3)  2  Consist,  401.  Virle  ctiam  Btx 
r.  Bramptott  { InhahitanU  of),  10  East,  285. 
I^Miour  V*   Tt€^ddcy  8  Taunt.  830. 


(4>  Vid«   Eat  \ ,_     , 

of),  10£«t,  S8S..  ukd  iiM.7Gii^ 
1  Vict.  c.  S^.  «.  35,  Ibr  iJi^n^Ba^^^ 
of  registering  a  Romas  Crthdfa  ^'^  ^ 
the  loleiimiaatkm  oC  wmrtm^^ 

(5)  Vpom  paim  ^  mtifmglm: — b  ^ 
ccdcttartioil   reoorda  wm  6in^*  ^^ 


^3soJaetOf  shall  celebrate  matrimony  between  any  persons,  without  a  faculty 
or  licence  (1)  granted  by  same  of  the  persons  in  these  our  constitutiooB  ex- 
pressed, except  the  banns  of  matrimony  have  been  first  published  three 
several  Sundays  or  holydays,  in  the  time  of  divine  service,  in  the  parish 
churches  and  chapeb  where  the  said  parties  dwell,  according  to  the  Book  of 
Common  Prayer.  Neither  shall  any  minister,  upon  the  like  pain,  under  any 
pretence  whatsoever,  join  any  persons  so  licensed  in  marriage  at  any  unsea- 
sooable  times  (2),  but  only  between  the  hours  of  eight  and  twelve  in  the 
forenoon^  nor  in  any  private  place,  but  cither  in  the  ^id  churches  or 
ehapeb  where  one  of  them  dwelleth)  and  likewise  in  time  of  divine  ser- 
vice; nor  when  banns  are  thrice  asked,  and  no  licence  in  that  respect 
WCC&asLry  before  the  parents  or  governors  of  the  parties  to  be  married, 
beiog  under  the  age  of  twenty  and  one  years,  esUall  either  personally  or 
by  Buflicient  testimony,  signify  to  them  their  consents  given  to  the  said 
marriage/' 

Although  recent  statutes  have  made  thb  offence  a  felony,  it  has  not 
ceased  to  be  a  canonical  offence,  and  punijjhable  by  the  ecclesiastical 
tribunals*  {$) 

But  by  Stat  4  Geo.  4.  c.  76.  s.  8.  ministers  are  not  punishable  by  eccle- 
ral  censures  for  solemnising  marriages  between  minors  after  banns 
I       ^        ii^hed,  unless  they  have  notice  of  dissent, 

I  By  sect.  2L  if  any  person  solemnise  matrimony  in  any  other  place  than 

I  a  churcli,  or  a  public  chapel  wherein  banns  may  be  lawfully  published, 
lor  at  any  other  time  than  between  the  hours  of  eight  aiid  twelve  in 
^Hbe  forenoon,  unless  by  special  licence  from  the  Archbishop  of  Canter- 
BP^itry,  or  without  due  publiciition  of  banns,  unless  by  licence  from  some 
person  or  persons  having  authority  to  grant  it,  or  if  any  person,  falsely 
pretending  to  be  in  holy  orders,  solemnbe  matrimony  according  to  the  rites 
of  tlie  Church  of  England,  every  person  knowingly  and  wilfully  so  offend- 
iiig,  and  being  lawfully  convicted  thereof^  is  to  be  deemed  and  adjudged 
guilty  of  felony,  and  to  be  transported  for  fourteen  years,  according  to  the 
laws  in  force^  for  the  transportation  of    felons ;    but  all  prosecutions  for 
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frith  atwoliitioni  of  clergymen  who  hud 
tmlrhrafrd  Tnarriages  claudc^tinclj ;  and  w 
hAci  aa  ArehltUliop  Sancrof^'a  time  wc  find 
ihc  eottre  process  of  such  an  absolution ; 
but  in  the  more  ftnct«nt  rcgiateni,  towards 
lli«  beginning  of  the  Reformation,  one  and 
Ibv  ttzoe  dtvpensatioD  ianied  for  th«  minister 
■nd  the  two  partio,  which  sort  (as  well  as 
tpafwite  diaf^enoationa)  ar«  irery  oommon  m 
Otftr  booka.     Glbion'a  Codoi ,  425. 

( 1  >  Wttkomi  a  faetdty  or  Hcemee .—  Such 
S»cu1tiei  have  l>eeii  very  varioui  in  point  of 
tfYtcot,  in  many  instances  requiring  a  pub' 
licit  Ion,  ttnmetimes  once,  and  dispensaiig 
I  with  two»  in  other  caaes  twic«p  and  diapeni- 
I  i^g  but  with  oDei  and  igain  in  other  ca^es, 
I  cxi»f«*ly  rei^uiring  all  the  three  publica- 
L  tkKB»  an4  dispensing  only  with  time  or 
I  aiwif  Instances  of  which,  especiafly  be- 
I  Ibfw  the  RdbrmatioOy  arc  very  common 
I  Oi  ot^  ecclestaitica)  records.  They  are 
t      pibo  tttjipo^t  in  tbc  language}  of  our  oon- 


ititutions,  ann.  1584  ct  1597.  Facultats 
tfibi  de  bannis  matrimomalibus,  aut  non 
omnino,  aul  secnel  iterumre  denunctandi% 
indulta. 

(S)  At  any  uKuavmabU  timet: —  That  ii, 
of  the  day,  not  of  the  year ;  conoeming 
which  latter  head  tJtiere  seem  to  be  no  pro- 
hibitions expressed  or  plainly  «uppo«c^  in 
our  oonstitutioni  or  canons.  But  the  ibl- 
lowing  pwBge  in  Lyndwood,  Fror,  ConsL 
Ang.  374.,  not  only  implies  a  pmhlbitioa  of 
times  in  general^  but  expresdy  meotiofis 
the  times  prohibited :  *'  Solemaiiatio»  non 
potest  fieri  a  prima  Dominica  Ad?cntus, 
usque  id  Octavas  Epiphaniic  exclu&tT^  ;  ct 
it  Doroinica  LXX.  usque  ad  piimam  Do- 
mimcam  post  pa^cbs  itic1usiv(^ ;  et  a  priniA 
die  Rogationum  uique  ad  septtmum  dietn 
Festi  Fenteoostes  indusiT^  licet  quoad  vin- 
culum his  diebus  contrahi  poadt.** 

(3)  nymm  V.  BiMvks,  1  CurL 


764  '  MARRIAGE. 

Clcegtmkic  or  guch  felony  muBt  be  commenced  within  three  jean  mfter  tlie  offenee  ctmt- 

^^^rTaLT"*  niitted.(l) 

mnaATivo  By  stat  7  &  8  Gul.  S.  c.  35.  (2)  every  parsoD,  Ticar,  or  coimte  marry- 

MAfcKiAOBfc j^g  m,y  persons  without  licence  or  due  publication  of  banns,  or  softr- 

Scat.  7  &  8  Gul.  ing  any  other  minister  to  do  so,  in  the  church  or  chapd  to  sadi  pamn, 
p«^^  &c.  pertaining,  is  to  forfeit  100/.  (3)  ;    and  the  man  so  married  is  to 

IMnons  nwrrj-  forfeit  10/.;  and  the  sexton  or  clerk  officiating  on  the  occasion  5L;  and 

ing  without        the  penalties  are   recoverable  with  costs    by  the  perMUi    suing    for  the 
bumsor  ,.v 

same.  (4) 


Mareiagbsof  1^*  Marriages  of  the  Rotal  Faiiilt. 

THE  Rotal  •  »         m        %  •     ■wr  •  m 

Famjlt.  Stat  12  Geo.  3.  ell.  s.  1.  — after  reciting  that  his  Majesty,  from  ha 

Stmt.  12  Geo.  3.  paternal  affection  to  his  own  family,  and  from  his  royal  concern  for  the 
c  1 1.  M.  1  &  2.    future  welfare  of  his  people,  and   the  honour  and  dignity  of  his  Cnnm^ 
was  graciously  pleased  to  recommend  to  his  parliament  to  take  into  thev 
serious  consideration,  whether  it  might  not  be  wise  and  expedient  to  supplj 
the  defect  of  the  laws  then  in  being,  and  by  some  new  provision  more 
effectually  to  guard  the  descendants  of  his  late  Majesty  King  George  the 
Second  (other  than  the  issue  of  princesses  who  had  married,  or  might  there- 
after marry,  into  foreign  families),  from  marrying  without  the  approbttioB 
of  his  Majesty,  his  heirs  or  successors,  first  had  and  obtained,  and  that 
parliament  had  taken  this  weighty  matter  into  their  serious  consideratioo, 
and  were  sensible  that  marriages  in  the  royal  family  were  of  the  higheit 
No  descendant    importance   to  the  state,  and  that  therefore  the  kings  of  this  reahn  had 
(other  than        ^^^^  h^Gti  entrusted  with  the  care  and  approbation  thereof — enacted  that 
fte.)  cap«ble  of  no  descendant  of  the  body  of  his  late  Majesty  King  George  the  Second, 
contracting         xdvIX^  or  female  (other  than  the  issue  of  princesses  who  had  married,  « 
without  con-       might  thereafter  marry,  into  foreign  families),  should  be  capable  of  cod- 
>«°t,  &C.  tracting  matrimony  without  the  previous  consent  of  his  Majesty,  his  hein 

or  sucecssors,  signified  under  the  great  seal,  and  declared  in  council  (whid 
consent,  to  preserve  the  memory  thereof,  was  to  be  set  out  in  the  lieeooe 
and  register  of  marriage,  and  re-entered  in  the  books  of  the  privy  coon- 
cil);  and  that  every  marriage,  or  matrimonial  contract,  of  any  such  d^ 
scendant,  without  such  consent  first  had  and  obtained,  should  be  null  imI 
void  to  all  intents  and  purposes  whatsoever :  but  sect.  2.  provided  that  in  cue 
any  such  descendant  of  the  body  of  his  late  Majesty  King  Geoige  the 
Second,  being  above  the  age  of  twenty-five  years,  should  persist  in  his  or 
her  resolution  to  contract  a  marriage  disapproved  of,  or  dissented  from,  bf 
the  king,  his  heirs  or  successors,  then  such  descendant,  upon  giving  ooCiee 
to  the  king's  privy  council  (which  notice  was  to  be  entered  in  the  boob 
thereof),  might  at  any  time  from  the  expiration  of  twelve  calendar  mootki 
after  such  notice  given  to  the  privy  council  as  aforesaid,  contract  sock 

(1)  Vidt   sut   6   &  7  GuL   4.    c.  85.  4.  &   1  Vict,  c  82.      Stat.  S  &  4  Tiet  & 
S.39.  72 

(2)  Ttdt  sut.  4  Geo.  4.  c.  76.     Stat  6  &  (3)  Sc  2, 3.  Fa&  Stephens'  ruhiiwrim' 
7  GuL  4.    c  85.     SUt  6  &  7  Gul.  4.  c.  86.  Statutes,  660—663. 
Stat  7  Gul.  4.  &  1  Vict.  c.  1.    Sut.  7  GuL  (4)  &  4. 
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marriage;  and  his  or  her  marriage  with  the  person  before  proposed,  and   Mauiaom  or 
rejected,  might  be  duly  solemnised,  without  the  previous  consent  of  his   p^m.^yJ^** 


Mijesty,  his  heirs  or  successors;  and  such  marriage  should  be  good,  as 
if  Uiis  act  had  never  been  made,  unless  both  houses  of  parliament  should, 
before  the  expiration  of  the  said  twelve  months,  expressly  declare  their 
disapprobation  of  such  intended  marriage. 

Sect.  3.  enacted  that  **  every  person  who  should  knowingly  or  wilfully  pre-  Stat  12  Geo.  s. 
some  to  solemnise,  or  to  assist,  or  to  be  present  at  the  celebration  of  any  ^  ^i*  ^S- 
marriage  with  any  such  descendant,  or  at  his  or  her  making  any  matri-  shall  wilfully 
monial  contract,  without  such  consent  as  aforesaid  first  had  and  obtained,  assiit,  &c.  incut 
except  in  the  case  above  mentioned,  should,  being  duly  convicted  thereof,  p^T^ed  b^ 
incur  and  suffer  the  pains  and  penalties  ordained  and  provided  by  the   16  Rich.  s. 
statute  of  provision  and  premunire  made  in  the  sixteenth  year  of  the  reign  ^'  ^* 
of  Richard  the  Second." 

The  effect  of  this  statute  has,  upon  two  occasions,  been  discussed,  viz.   HudHtu  ▼. 
before  the  Consistory  Court  in  Heseltine  v.  Murray  {Lady  Augusta)  ;  and  Yl^ a 
before  the  House  of  Lords,  in  1844,  upon  the  claim  of  Sir  Augustus  D*Este  ^^, 
to  the  dukedom  of  Sussex. 

Heseltine  v.  Murray  {Lady  Augusta)  (1)  was  a  suit  brought  by  letters 
of  request,  from  the  judge  of  the  Consistory  Court  of  London,  in  virtue,  of 
which,  Heseltine,  the  king's  proctor,  prayed  a  citation,  on  the  20th  of 
January,  1794,  against  Lady  Augusta  Murray,  in  a  cause  of  nullity  of 
marriage. 

An  appearance  having  been  given  by  the  party  cited,  a  libel  was  after- 
wmrds  brought  in  and  admitted,  pleading  the  statute  of  12  Geo.  3.  ell., 
rendering  any  descendant  of  the  body  of  King  George  2.  incapable  of  con- 
tracting marriage,  under  the  age  of  twenty-five,  without  the  royal  consent 
declared  in  council,  and  pleading  the  birth  and  descent  of  Prince  Augustus 
Frederic  (now  Duke  of  Sussex),  and  that  no  royal  consent  had  been  given 
to  his  marriage;  and  further  pleading,  that  on  the  4th  of  April,  1793, 
Prince  Augustus  Frederic,  being  under  twenty-one  years  of  age,  a  marriage 
or  rather  a  show  or  effigy  of  marriage,  was,  in  fact,  had  or  solemnised,  or 
pretended  so  to  be  had  or  solemnised^  in  the  house  of  Lady  Dunmore  at 
Rome  (but  by  whom,  the  party  proponent  was  unable  to  set  forth), 
between  the  prince  and  Lady  Augusta;  that  they  shortly  after  came  to 
England,  and  on  the  4th  of  December,  1793,  were  married  by  banns  in 
tlie  parish  church  of  St  George,  Hanover  Square ;  and  that  both  the  mar- 
riages were  void  for  want  of  the  royal  consent,  by  virtue  of  the  statute 
•Ibresaid. 

Two  exhibits  were  pleaded,  viz.  an  extract  from  the  baptismal  register 
of  his  royal  highness,  and  an  extract  from  the  marriage  register  of  St 
George's,  Hanover  Square. 

The  law  of  Rome,  or  the  validity  or  invalidity  of  the  marriage  by  that 
law,  was  in  no  manner  whatever,  pleaded  in  the  cause.  The  libel  was 
settled  by  Lord  Stowell,  then  Sir  William  Scott,  king's  advocate. 

Lady  Augusta's  proctor  declared  that  he  confessed  stat.  12  Geo.  3.  to  be 
A  public  act ;  and  also  confessed  the  two  marriages  pleaded  in  the  libel ; 
bat  otherwise  contested  suit  negatively. 

(!)  2  Add.  400. 
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There  m-as  no  direct  proof  of  the  marriage  at  Rome ;  bat  Lad^f 
deposed,  that  she  believed  (because  she  was  so  assured  by  her 
Lady  Augusta,  and  also  by  a  letter  from  the  prince),  thai  %hej 
ried  in   her.  Lady  Dunmore's,    house  at  Rome,  bj  m  dargja 
Church  of  England  in  full  orders. 

Upon  these  facts,  Sir  Will lam  Wynne^  dean  of  the  Arches^  on  14lhJik» 
1794>  *^  pronounced,  decreed,  and  declared,  that  in  respect  of  tWfiKtfll 
Diarriage»  or  rather  show  or  effigy  of  marriage,  pleaded  in  tbe  said  lU 
to  have  been  had  or  solemnised,  or  pretended  to  have  heem  W  m 
solemnised,  at  the  house  of  the  Right  Honourable  Cb«rio<la  Co«bIm 
of  Dunmore,  in  the  city  of  Rome,  on  the  4th  day  of  Aprtl*  1793»  tkevewti 
not  sufficient  proof  by  witnesses,  that  any  such  fact  of  nuurlage^  or  Wkm 
show  or  efligy  of  a  marriage^  was  in  any  manner  had  or  aolenuted  U  ^ 
said  city  of  Rome,  between  his  said  Royal  Highness  Prinoe  Aofaite 
Frederic  and  the  Right  Honourable  Lady  Augusta  IVftirraj,  fpioilcr,  lli 
party  cited  in  the  cause;  but  that  if  any  such  marnagcv  or  n^frAav 
or  efligy  of  a  marriage,  was  in  fact  had  or  solemnised  at  the  tmd  eitf  il 
Home,  between  the  said  parties,  the  said  pretended  marrii^  wa»  ^hinliiilf 
null  and  void,  to  all  intents  and  purposes  in  law  whatsoever," 

Upon  the  death  of  the  Duke  of  Sussex,  Sir  Augustus  D'Ene,  themigd 
the  Duke  of  Sussex  and  Lady  Augusta  Murray,  claimed,  in  IS4i^  tt  iltl* 
of  the  House  of  Lords,  the  dukedom  of  Sussex,  earldom  of  Iniri 
barony  of  Arklow*  And  their  lordships,  after  hearing  counsel  mad 
evidence  in  support  of  such  claims,  propounded  the  fol lowing  ifiKSlisa  ^ 
the  judges,  viz, :  — 

**  Evidence  being  offered  of  a  marriage  solemnised  at  Roine  in  llktyv 
1793,  by  an  English  priest  according  to  tlie  rites  of  the  Cbureh  of  Eiifllii 
between  A,  B.  a  son  of  his  majesty  King  George  the  Third*  and  CXH* 
British  subject,  without  the  previous  consent  of  his  said  nia|estj,  «HMii| 
such  evidence  to  have  been  sufHcIent  to  establish  a  ralid  marriage  bctvws 
A.  B.  and  C.  D.  independently  of  the  provisions  of  stau  I^G^OlSv&IL 
would  it  be  suiHcient,  having  regard  to  that  statute,  to  estnlAh  a  wM 
marriage  in  a  suit  in  which  the  eldest  son  of  A.  B.  claims  lands  In  Giglmi 
as  heir  of  A.  B.  by  virtue  of  such  alleged  marriage  ?  " 

In  answer  to  this  question,  the  Lord  Chief  Josticc  Tiodil  itSi^tni  ^ 
unanimous  opinion  of  the  judges,  as  follows  :  — 

'*  I  am  requested  by  my  brethren  to  inform  your  lordskipii,  thai  iliilb 
unanimous  opinion  of  all  the  judges  who  have  hcanl  the 
this  case,  that  assuming  the  evidence  given  to  have  been  sul 
tablish  a  valid  marriage  between  A.  B-  and  C-  D.  independently  aCtht^ 
visions  of  stat  12  Geo.  3.  c  1  L,  it  is  not  sufficient,  baring  negifd  lo  ^ 
statute,  to  establish  a  valid  marriage  in  a  suit  in  wbtcb  the  ddert  Mi  ^ 
A.  B.  claims  lands  in  England,  as  heir  of  A.  B.  by  viftee  ckf  sadb  dl9^ 
marriage- 

'*  The  question,  my  lords,  turns  entirely  upon  the  legal  eamitmtim  ^ 
the  statute  above  referred  to,  and  is  shortly  this:  whether,  lo  hfin^a^r 
riage  within  the  prohibition  of  that  statute,  it  is  necessary  thai  il  dfM 
have  been  contracted  within  the  realm  of  England  ;  or  wbedier  the  ittW 
extends  to  prohibit  and  to  annul  marriages,  wherever  the  saDfte  be 
or  solemnised,  either  within  the  realm  of  England  or  without  ? 
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**It  is  scarcely  necessary  to  observe,  that  as  your  lordships*  question   Marmaois  or 
states,  that  A.  B.  is  a  son  of  his  late  majesty  King  George  the  Third,  it   Familt. 

applies  to  a  descendant  of  the  body  of  his  late  majesty  King  George  the  • — — -— 

Second,  not  being  the  issue  of  any  princess  married  into  a  foreign  family  ;  j^^^jnr* 
BO  that  A.  B.  falls  precisely  within  the  class  or  description  of  persons  with    Sir  Ausputus 
respect  to  whose  marriage  the  statute  intends  to  legislate ;  and  that,  as  he  ^'^'^' 
fidls  within  that  description  or  class,  the  statute  may  be  considered  as  if  it 
had  been  passed  with  respect  to  him  personally  and  individually ;  as  if  it 
had  enacted  in  express  terms  <  that  A.  B.  shall  not  be  capable  of  contract- 
ing matrimony  without  the  previous  consent  of  the  reigning  sovereign,  sig- 
nified under  the  great  seal,  and  declared  in  council ;'  and  again,  '  that  the 
marriage  of  A.  B.,  without  such  consent  first  had  and  obtained,  shall  be  null 
and  void  to  all  intents  and  purposes.' 

**  My  lords,  the  only  rule  for  the  construction  of  acts  of  parliament  is, 
that  they  should  be  construed  according  to  the  intent  of  the  parliament 
which  passed  the  act  If  the  words  of  the  statute  are  in  themselves  precise 
and  unambiguous,  then  no  more  can  be  necessary,  than  to  expound  those 
words  in  their  natural  and  ordinary  sense.  The  words  themselves  alone  do, 
in  such  case,  best  declare  the  intention  of  the  lawgiver.  But  if  any  doubt 
arises  from  the  terms  employed  by  the  legislature,  it  has  always  been  held  a 
safe  mean  of  collecting  the  intention,  to  call  in  aid  the  ground  and  cause  of 
making  the  statute,  and  to  have  recourse  to  the  preamble,  which,  according 
to  Chief  Justice  Dyer  (1),  is  <  a  key  to  open  the  minds  of  the  makers  of  the 
act,  and  the.  mischiefs  which  they  intended  to  redress.' 

"  And  looking  to  all  these  grounds  of  interpretation,  we  think  they  con- 
cur, in  the  present  instance,  in  demanding  that  construction  of  the  statute 
at  which  we  have  arrived. 

*'  For,  in  the  first  place,  the  words  of  the  statute  itself  appear  to  us  to  be 
free  from  ambiguity.  The  prohibitory  words  of  the  statute  are  general : 
*  that  no  one  of  the  persons  therein  described  shall  be  capable  of  contract- 
ing matrimony;'  and  again,  '  that  every  marriage  or  matrimonial  contract 
of  any  such  person  shall  be  null  and  void  to  all  intents  and  purposes  nv  hat- 
soever.*  The  statute  does  not  enact  an  incapacity  to  contract  matrimony 
within  one  particular  country  and  district  or  another,  but  to  contract  matri- 
mooy  generally  and  in  the  abstract  It  is  an  incapacity  attaching  itself  to 
the  person  of  A.  B.,  which  he  carries  with  him  wherever  he  goes.  But  as 
a  marriage  once  duly  contracted  in  any  country  will  be  a  valid  marriage  all 
the  world  over,  the  incapacity  to  contract  a  marriage  at  Rome  is  as  clearly 
within  the  prohibitory  words  of  the  statute,  as  the  incapacity  to  contract  in 
England.  So,  again,  as  to  the  second  or  annulling  branch  of  the  enact- 
■wnt,  Uhat  every  marriage  without  such  consent  shall  be  null  and  void;' 
the  words  employed  are  general,  or  more  properly  universal,  and  cannot 
be  satisfied  in  their  plain,  literal,  ordinary  meaning,  unless  they  are  held 
to  extend  to  all  marriages,  in  whatever  part  of  the  world  they  may  have 
been  contracted  or  celebrated. 

^  The  words  of  the  second  section  throw  light  upon  and  confirm  the 
interpretation  to  be  given  to  the  first     By  the  second  section,  the  descend- 
\  of  the  body  of  George  the  Second,  being  above  the  age  of  twenty-five 

(1)  llowd.  369. 
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Mahruois  or  years*  who  shall  persist  in  their  rcsolutioD  to  contrBel  a 
TMi  UoiTAL        approved  of  or  dissented  from    by  the  king,    upon  gtvmg 

pri\7  council  are  enabled,  at  any  time  from  the  expirmlioQ  of  twiivt 
dar  mouths  after  such  notice,  to  contract  such  marriage»  ami 
may  be  duly  solemnised,  without  the  previous  eonsent  of  lib  niaje»ly,  Uilldn 
or  Auccessors  ;  and  such  marriage  is  declared  to  be  good,  «s  if  tii«l  tal  M 
never  been  made,  unleii^  both  houses  of  parliament  shall,  before  tbedpiia> 
tion  of  the  sat d  twelve  months,  expressly  declare  their  dUaftpraliiiiMtf 
auch  intended  marriage^  The  words  employed  in  this  teciioii  arelliaaai 
as  in  the  first,  '  to  contract  a  marriage/  and  ^  marria^  *  gooiviSf,  wA 
without  any  reference  to  the  country  wherein  the  marrtag«  b  oontJidid  m 
solemnised.  But  as  no  doubt  could  be  entertained  by  any  ooe^  b«t  llalt 
marriage  taking  place  with  the  due  observance  of  the  rec|ubtlcs  of  tW  momk 
section  would  be  held  equally  valid,  whether  contracted  «od  oeidbaMtf 
Rome  or  in  England,  so  we  think  it  would  be  contrary  to  all  miaSaikkti 
rules  of  construction  if  the  very  same  words  in  the  first  •ceHoo  rat  ti 
receive  a  different  sense  from  those  in  the  second ;  if  ti  slioitkl  Ik  hM 
that  a  marriage  at  Rome,  contracted  with  reference  to  the 
IS  made  valid,  and  at  the  same  time  a  marriage  at  Rome  b  DpoC 
under  the  first, 

''  Indeed,  it  h  scarcely  supposable  that  the  legidmlitre  slMwIi  hm 
provided  the  minute  and  laborious  machinery  of  a  aeeooil 
that  it  should  have  interposed  such  checks  against  a  marriifc 
consent,  and  at  the  same  time  have  rendercnl  such  a  : 
vatidf  in  one  givon  state  of  circum:$tances ;  if  the  party  hitn^rif  v^  tf 
the  subject  of  such  legislation,  by  an  easy  journey,  or  a  vayagr  of  i  Iff 
hours,  could  render  all  these  provisions  useless,  and  ^et  the  ftatitt  a 
deHance  by  contracting  a  marriage  abroad  with  whomever  ha 
proper* 

<*  And,  my  lords^  it  is  not  unworthy  of  remark^  whilst  we  an 
to  the  body  of  this  act  in  order  to  discover  its  iiiterpretalkia«  tlit  lb 
very  exception  from  the  proliibitory  clause  of  the  issue  of 
who    have  married    or    may   marry    into    foreign    families, 
proof  that  marriages  abroad  could  not  have  been  out  of  the  vbw  « 
templation  of  the  legislature  at  the  time  of  passing  of  the  ad,  m 
marriages,  in  all  probability,  might  not  unfrefjuently  be 
England. 

**  It  was  contended  in  the  course  of  tlie  argument  at  your 
that  an  act  of  the  English  legblature  can  have  no  tiitidiog  fotoe  h 
out  of»  the  realm  of  England ;  and  if  by  this  is  meant  only  tlwl  it 
no  obligatory  force  upon  the  subjects  of  another  state,  the  paQl)*^  s 
doubt  correct  in  its  full  extent ;  but  it  is  equally  certain,  thai  aa  act  tf 
legislature  will  bind  the  subjects  of  this  realm,  both  wilJiiii  the 
and  without,  if  such  was  its  intention.      Indeed,  it  w&s  ndnittled  ^ 
learned  counsel   for  the   claimant,  that  if  there   had    beefi   feenrf  b 
statute  the  words  ^  marriages  within  the  realm  of  England*  or  wid^iii*^ 
any  other  words  equipollent  tliereto,  under  such  an  enadmeat  tbr 
to  contract  a  marriage  at  Rome  would  have  been  tmken  awiy^ 
marriage  there  solemnised  would  have  been  made  nuO  ami  ^mL 
the  words  actually   found   in   the  statute   are   compreHeiisivr  #anef)  ^ 
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indade  all  marriages,  as  well  those  within  the  realm  as  without,  as  we   Ma&uaoks  or 
tkink  they  are ;  and  if,  at  the  same  time,  the  restraining  the  sense  of  those   Familt.  ^ 

words  to  marriages  within  England,  must  necessarily  defeat  the  object  and    — — — 

purpose  of  the  act,  as  we  think  it  would  ;  then  it  seems  to  follow,  that  the  f^^f^"^/^^^^ 
ooDStruction  of  the  act  must  be  the  same^  whether  those  words  are  found   Sir  Auffuaius 
within  the  statute  or  not.      Surely,  if  the  marriage  of  a  descendant  of  ^'^*^ 
George  the  Second,  contracted  or  celebrated  in  Scotland,  or  Ireland,  or  on 
the  continent,  is  to  be  held  a  marriage  not  prohibited  by  this  act,  the 
statute  itself  may  be  considered  as  virtually  and  substantially  a  dead  letter 
from  the  first  day  it  was  passed. 

**  But  the  object  and  purpose  for  which  the  act  was  passed,  and  the  mis- 
chief intended  to  be  prevented  thereby,  are  clear,  and  leave  no  doubt  as  to 
the  proper  construction  of  the  act  It  was  founded  upon  the  policy  and 
expediency,  which  requires  that  no  marriage  of  any  branch  of  the  royal 
ikmily  should  be  contracted,  which  might  be  detrimental  to  the  interests  of 
the  state,  either  at  home  or  abroad.  The  object  declared  by  the  preamble 
is  <  more  effectually  to  guard  the  descendants  of  his  late  Majesty  King 
George  the  Second,  from  marrying  without  the  approbation  of  the  reigning 
sovereign ;'  it  declares  '  the  marriages  of  the  royal  family  to  be  of  the 
bighest  importance  to  the  state;'  and  'that  therefore  the  kings  of  this 
fcslm  have  ever  been  entrusted  with  the  care  and  approbation  thereof.' 
But  this  object  is  frustrated,  the  mischief  is  remediless,  and  the  power  of 
the  sovereign  nugatory,  if  the  marriage,  which  in  England  would  hdve  been 
tonfessedly  void,  is  to  be  held  good  and  valid  when  celebrated  out  of  the 
oonntry. 

**  It  was  argued  on  the  part  of  the  claimant,  that  as  it  is  directed  in  the 
lint  section  of  the  act,  that  the  consent  under  the  great  seal  shall  be  set 
imt  in  the  licence  and  register  of  the  marriage,  and  as  this  direction  can 
ooly  be  applicable  to  the  case  of  a  marriage  celebrated  in  this  country,  so 
the  prohibition  must  be  construed  as  confined  to  a  marriage  in  this  country 
Ottly^  and  as  not  extending  to  a  foreign  marriage.  But  to  this  objection  it 
S|ipears  to  us  to  be  a  sufficient  answer,  that  the  only  words  in  that  section 
dbst  are  essential  to  make  the  marriage  a  valid  marriage,  are  those,  which 
rsqnire  '  the  previous  consent  of  his  Majesty,  signified  under  the  great  seal, 
And  declared  in  council ;'  and  that  the  words  which  follow,  directing  such 
teDsent  to  be  set  out  in  the  licence  and  register  of  the  marriage,  are,  as  the 
^ery  words  import,  directory  only,  not  essential,  and  are  applicable  to  those 
eSMS  alone  where  they  can  be  applied,  namely,  to  the  case  of  a  marriage 
edebrated  in  England  by  licence.  For  it  would  be  impossible  to  contend, 
if  the  marriage  of  A.  B.  had  been  celebrated  at  Rome,  with  the  previous 
eonsent  of  his  Majesty  King  George  the  Third,  signified  under  the  great 
and  declared  in  council,  that  such  marriage  would  not  have  been  good 

I  valid  to  all  intents  and  purposes,  although  the  observance  of  the  direc- 
tion that  such  consent  should  be  inserted  in  the  licence  and  register  of  the 
BSrriage  had  become,  in  that  case,  impracticable. 

'*  It  was  further  contended  in  argument,  inasmuch  as  by  the  third  section 
of  the  act,  all  persons  who  wilfully  and  knowingly  presume  to  solemnise  or 
SHiat,  or  be  present  at  the  celebration  of  any  marriage,  or  at  the  making  of 
sny  matrimonial  contract,  without  such  consent,  shall  incur  the  penalties  of 
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Maeeiagss  of  a  pneraunire ;  and  as  there  is  do  provirion  made  in  this  section  for  the  trial 
Famh^t^^^        and  consequently  the  punishment  of  the  offender,  where  the  offence  shall 

^ be  committed  out  of  England,  the  necessary  inference  must  be,  that  the 

J^d^'^hl^^  statute  itself  does  not  extend  to  prohibit  a  marriage  out  of  England;  bat 
Sir  jtupuiuM  we  think  the  inference  that  the  penal  clause  is  itself  defective,  in  not 
D'Ette.  making  provision  for  the  trial  of  British  subjects  when  they  violate  the 

statute,  out  of  the  realm,  is  the  more  just  and  reasonable  inference ;  not 
that  we  should  refuse,  on  that  account,  to  give  the  plain  words  of  the 
statute  their  necessary  force,  and  hold  the  enactment  itsdf  to  be  sob* 
stantially  useless  and  inoperative. 

"  We  therefore  think,  for  the  reasons  humbly  submitted  to  your  lord- 
ships, that  the  eldest  son  of  A.  B.  under  the  circumstances  stated  in  yov 
lordships*  question,  and  regard  being  had  to  stat.  12  Geo.  S.  ell.  oodd 
not  make  out  a  good  title,  as  heir  to  A«  B.,  to  the  lands  sought  to  bt 
recovered," 
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14.  Marriages  or  Jews  and  Quakers, 

• 

By  the  ancient  law  of  England,  Jews  were  forbidden  to  intermany  wA 
Christians  upon  pain  of  death  (1);  but  where  both  parties  aie  Jews,  iUr 
marriage  is  recognised  by  the  law ;  and  its  nullity  will  be  tried  by  tk 
evidence  of  the  laws  of  the  Jews,  as  in  the  case  of  a  foreign  marriage.  (S) 
Ketuba,  or  what  a  man  binds  himself  to  give  his  wife  as  a  dower,  shoiki 
always  precede  a  Jewish  marriage ;  and  Kedushim,  a  betrothment  doei 
not  constitute  it  without  Hupa,  that  is,  bringing  home  the  bride,  setting  ler 
aside  for  her  husband's  special  use,  and  being  united  with  her,  if  marriage- 
able.    The  practice  among  the  Jews  on  marriage  is,  for  the  husband  to 
take  all  the  wife's  fortune,  and  to  covenant  to  restore  it,  with  50^  per  eeii 
profit     Choses  in  action,  falling  to  the  husband  in  right  of  the  wik,  ait 
sometimes  taken  by  him  at  the  same  time.  (3)     Two  witnesses  to  the  cen* 
mony  are  essential,  in  the  Jewish  law,  to  the  validity  of  a  marriage;  sad  if 
such  witnesses  be  incompetent,  the  marriage  is  invalid.  (4*)     It  also  ififMn 
that  a  Jewish  marriage  is  not  sufficiently  proved  in  a  civil  actioB,  If 
witnesses  present  at  the  ceremony  in  the  synagogue,  that  being  merelj  t 
ratification  of  a  previous  contract  in  writing ;  but  that  the  original  eoDtoa^ 
must  be  produced.     A  Jewess  married  by  Christian  rites  was  heU  withii 
the  Marriage  Act,  requiring  consent  of  parents  or  guardians.  (5) 

Stat  4  Geo.  4.  c  76.  expressly  provides,  in  sect  31.,  against  its  exto^ 
ing  to  marriages  where  both  parties  are  Quakers,  or  Jews.  Aod  \j 
stat  6  &  7  Gul.  4.  c.  85.  s.  2.  it  is  enacted,  that  where  both  parties  «« 
Quakers  or  Jews,  they  may  contract  and  solemnise  marriages  accordiiv^ 
their  society  and  religion  respectively,  provided  notice  be  given,  and  • 
certificate  issued,  according  to  the  provisions  of  the  act  The  proriM* 
of  stat  3  &  4  Vict  c  72.  s.  5.  do  not  apply  to  Quakers. 


(1)3  Inst.  89. 

(2)  LiVioY.  BelisariOf  I  Consist  216. 

(3)  Mcuevi  v.  Serra,  3  Meriv.  674.       14 
Ves.  313. 


(4)  GoU9midr.Bnmir,lCamttS»' 

(5)  Jomet  T.  BMtmm^  S  FbiL  8S5. 
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Stat  4  Geo.  4s  c»91*,  after  reciting  tlie   expediency  of  relieving  the  siat.4Gca4. 

minds  of  all  his  majeftty*s  subjects  from  any  doubt  concerning  the  validity  c-^i- 

of  niarnagps  aoEemnised  by  a  minister  of  the  Church  of  England  in  the  Mirrimge*  «o- 

cfcapel  or  house  of  any  British  ambassador  or  minister  residing  within  the  abra«d  !>▼ 

oountry  to  the  court  of  which  he  h  accredited,  or  in  the  chapel  belonging  mmi<ters  of  tlm 

|0  any  British  factory  abroad,  or  in  the  house  of  any  British  subject  resid-  y  "^  \^^, 

iBg  at  such  factory,  as  well  as  from  any  possibility  of  doubt  concerning  the  declared  «» 

validity  of  marriages  solemnised  within  the  British  lines  by  any  chaplain  or  7      r  "  *("?". 

^s  .1  ^    *     *  1  .  .  ^"  ,  1-  lemmsed  in  bis 

officer,  or  other  person  otficmting  under  the  ordem  of  the  commandmg  majesty's  do- 

officr*r  of  a  British  army  serving  abroad ;  enacts  that  all  such  marriages  minion*. 

ahall  be  deemed   and   held  to  be  as  valid   in  law  as   if  they  had   been 

Mlemtiised  within  his  majesty's  dominions,  with  a  due  observance  of  all 

fbrms  required  by  law. 

But  this  act  does  not   confirm  or  impair  or  anywise  affect^  nor  is  it  Not  to  aflbct 

eonstruable  to  confirm   or  to  impair  or  anywise  to  affect,  the  validity  in  '^^  validity  of 

law   of  any  to  am  ages  sdcranised  beyond  the   seas,  except  such  as  have  ivmnised  be- 

been  or  shall  be  solemnised  in  the  places,  form,  and  manner  thus  speci-  yond  s«a«. 

and  recited. 


The  validity  of  a  marriage,  celebrated  in  a  foreign  country,  must  be  Marriages 
^etermtned  in  an  English  court,  by  the  lex  loci  where  the  marriage  wa«  utrotdu 
mntsed.  ( 1  > 
Thus,   the  articles  of  the  law  of  France,  which  prescribe  the  forms 
itlal  to  marriage^  but  which  do  not  annul  a  marriage  in  fact,  for  non* 
rvance  of  such  forms,  are  to"  be  considered  as  merely  directory.     But 
it  evidence  is  admissible  to  show»  that  by  the  law  of  that  country*  a 
iage  in  fact,  without  observance  of  the  requisites  prescribed  by  that 
wr,  b  void.  (2) 

A  marriage  between  two  Protestant  British  subjects,  solemnised  by  a 
Portuguese  Catholic  priest  at  Madras,  according  to  the  rites  of  the  Catholic 
hurch,  followed  by  cohabitation*  but  without  the  licence  of  the  governor, 
rktcK  h  had  been  uniformly  the  custom  to  obtain »  was,  in  Lauiour  y. 
Fi^sdak  (3),  held  to  be  a  valid  marriage. 
A  marriage  between  an  Englishman  and  a  domiciled  French  lady  at  the  A  marriage  be^ 
of  the  British  ambassador  at  Paris,  was  held  to  be  a  valid  marriajre  *T.^'^  *"  *^"* 

#-t  rr-i  •ritn-*  -rv,  ({liihman  and  a 

Stat-  4-  Ueo.  4".  c.  91.      1  bus,  m  Ll/H/a  v.  Petitjean  (4-),  wlierc  the  mar-  dc?iniciled 

was  pleaded  to  have  taken  place  in  that  house.  Dr.  Lushington  ob-  Freuch  ladyai 

ed,  "  The  validity  of  this  marriage  mu^t  be  supported,  either  by  the  law  Brit^"rmba»-* 

tt  existed  previous  to  the  act  of  1823,  or  by  the  law  as  affected  by  that  sjdor  at  Pari*. 

tttes.     With  respect  to  this  act,  1  am  not  aware  that  it  has  received.  Judgment  of 

discussion    and    deliberation,   any  judicial    constructioai     I    have   ^''•^^"*|*i'»g' 

"^    *'  ton  tn  Llo^w. 

(1)  Lanm  y.  Big^nt,  3  Stork.  179,     D.  (2}  Ibid. 

B.  N.  P.  C.  38.      *i  Phillippi*  on  Evi-  (3>  8  Taunt,  83a 

146*     Stcpbctts  on  Nisi   Prius,  tit.  (4)  3  CurC  8^9* 
DLCiaTj  IS. 
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taken  some  pains  to  ascertain,  whether,  in  any  court,  this  question  has 
been  judicially   determined,   namely,   whether  a  marriage   in   the  house 
of  a   British   ambassador,  one  of  the  parties  so  married   only  bdng  a 
British  subject,  is  or  is  not  included  from  the  operation  of  the  act?    All 
I  can  find  is,  that  a  case  (that  of   O*  Connor  v.  Ommaney),  occurred 
in  the  Court  of  Chancery  in    1837,  in   which   the  jiayment  of  a  som 
of  money  depended  upon  the  validity  of  a  marriage  between  a  Britiih 
subject  and  a  native  of  Switzerland,  solemnised  in  the  house  of  the  Briliih 
ambassador  at  Naples,  and  the  master  reported  that  a  valid  marriage  had 
taken  place ;  which  report  was  not  objected  to,  and  being  confirmed  by  the 
court,  a  degree  passed  accordingly.     But  I  do  not  find  that  the  point  of 
law  underwent  any  discussion  or  consideration,  and  I  cannot,  therefore, 
regard  this  case  as  a  ruling  decision.     I  begin  by  considering  the  wordi  of 
the  statute  itself,  without  reference  to  any  other  in  pari  materia,  and  I  may 
first  observe,  that  it  is  a  remedial  statute,  intended  for  the  redress  of  wbit, 
in  the  judgment  of  the  legislature,  was  a  grievance  and  hardships  ud 
according  to  all  rules  of  legal  construction  it  is  to  receive  such  an  into^ 
pretation  as  will  meet  the  evil  intended  to  be  remedied ;  such  a  staWe 
must  have  an  extended,  not  a  restricted  construction.     It  is  to  reliete  the 
minds  of  all  her  majesty's  subjects  from  any  doubt  concerning  the  fahdttf 
of  these  marriages ;  words  which  must  be  construed  in  an  ampler  not  a  eoi- 
fined  sense.     The  statute  certainly  is  not  expressed  in  very  satisfidoiy 
terms,  because  not  a  woid  is  said  as  to  whether  it  applies  to  mumga 
between  British  subjects  alone,  or  in  which  one  party  only  is  Britiik,  or 
whether  it  comprehends  all  marriages  solemnised  in  a  British  ambasMlori 
chapel.     On  the  other  hand,  there  are  no  words  of  exclusion  showing  it 
was  the  intention  of  the  legislature  to  confine  the  act  exclusively  to  firitsi 
subjects ;  it  declares  that  all  marriages  shall  be  valid,  without  excepdoir 
and  I  cannot  see  on  what  principle  1  can  put  a  construction  upon  tkeast 
which  should  exclude  a  marriage  where  one  of  the  parties  is  aBikah 
subject,  and  the  other  a  foreigner.     If  I  were  to  do  so,  I  should  not  cinj 
the  act  into  full  effect,  for  I  should  not  relieve  the  minds  of  all  her  majertfV 
subjects  from  doubt     I  am.  therefore,  clearly  of  opinion,  that,  pnmdei 
one  of  the  parties  be  a  British  subject,  a  marriage  under  the  drcamitaoea 
of  the  present  case,  is  valid  under  the  act.     This  is  the  conclusion  I  hm 
formed,  from  the  statute  itself;  but  another  statute  had  been  passed  in  pn 
materia  that  very  year  (I),  to  render  valid  marriages  had  at  StPelOh 
burgh,  in  the  chapel  of  the  Russia  company,  and  in  private  houses,  in  vi 
it  is  expressly  enacted,  that  such  marriages  shall  be  good,  whether  botkir 
one  of  the  parties  be  British  subjects ;  and  it  has  been  strongly  and  ftslf 
contended,  that  if  the  legislature  had  intended  the  same  thing  in  the  n^ 
sequent  act,  in  pari  materia,  it  would  have  used  the  same  tenns.   f^ 
although  it  be  undoubtedly  a  principle  of  law,  that,  in  the  constnctmtt 
an  act  of  Parliament,  you  are  to  look  at  other  statutes  in  pari  materii/(( 
it  is  a  dangerous  doctrine  to  push  too  far,  especially  on  the  subject  if 
marriage.     I  find,  for  instance,  in  a  statute  passed  in  the  late  reign  (2),  '^ 
declare  valid  marriages  solemnised  at  Hamburgh,  since  the  abolition  of  t^ 


(I)  Stat  4  Geo.  4.  c.67. 


(S)  Stat  3&4  Gu).4.  C.45L 
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Bridsh  factory  tbere ;  *  the  same  purpose  is  intended  as  in  the  St.  Peters->  Foauoir 
burgh  act,  but  the  wording  is  not  the  same.     I  am  not  unaware  of  the  very   ^^*'^*'** 
great  danger  that  may  arise  from  legalising  in  England,  marriages  had  in  Judgment  of 
foreign  countries ;  that  the  consequences  may  be  these  :  you  may  have  the  P*"*  .^"?J*J]5' 
flatus  of  the  parties  different  in  different  countries ;  you  may  have  the   PetUjm^  ^ 
imue  of  a  marriage  legitimate  in  one  country  and  illegitimate  in  another ; 
and  cohabitation  prohibited  in  one  country,  and  in  another  allowed.     But 
Aeae  are  considerations  which  fall  within  the  province  of  the  legislature 
wiiich  has  thought  fit  to  pass  this  act,  and  it  is  my  duty  only  to  administer 
tbelaw. 

'*!  am  of  opinion,  that  the  validity  of  this  marriage  cannot  be  impeached, 

consequently,  that  the  libel  must  be  rejected.*' 
Id  Hex  y.  Brampton  (Inhabitants  of)  (I)  evidence  that  two  British  subjects  ^ex  r.  Bramp- 
I  a  foreign  country,  being  desirous  of  intermarrying,  went  to  a  chapel  for  ^*  (^**«*«to»»'» 
mt  purpose,  where  a  service  in  the  language  of  the  country  was  read  by  a 
person  habited  like  a  priest,  and  interpreted  into  English  by  the  officiating 
derk ;  and  was  understood  by  the  parties  to  be  the  marriage  service  of  the 
dhtnrch  of  England ;  and  they  received  a  certificate  of  the  marriage,  which 
was  afterwards  lost,  was  held  to  be  sufficient  whereon  to  found  a  presump- 
fion  (nothing  appearing  to  the  contrary),  that  the  marriage  was  duly 
celebrated  according  to  the  law  of  that  country,  particularly  after  eleven 
yemra'  cohabitation  as  man  and  wife,  till  the  period  of  the  husband's 
and  such  parties  being  attached  at  the  time  to  the  British  army, 
service  in  such  foreign  country,  and  in  military  possession  of  the 
Bf  it  seems  that  such  marriage  solemnised  by  a  priest-  in  holy  orders^ 
^of  which  this  would  be  reasonable  evidence,)  would  be  a  good  marriage 
Igf  the  law  of  England,  as  a  marriage  contract  per  verba  de  prsesenti  before 
Hkm  Marriage  Act,  marriages  beyond  sea  being  excepted  out  of  that  act ; 
and  thie  solemnisation  of  the  marriage  by  a  Roman  Catholic  priest  would 
no  difference. 


It  may  be  here  observed,  that  a  marriage  in  Ireland,  performed  by  a  Marriages  in 
man  of  the  established  Church  of  England  was  valid,  though  cele-  ^tlw^^^iih. 
'   in  a  room  of  a  private   house,  and  without  any  special  licence  out  licence. 


J 


iwing  been  granted  to  the  parties.  (2) 
So  likewise,  a  marriage  celebrated  in  Scotland  without  banns  or  licence  Marriage  in 
good.  (3)     And  a  marriage  in  Scotland  of  an  infant  who  was  an  English  ^*'»"<1  ^*- 
ilgect,  without  consent,  was  held  good  by  the  Court  of  Delegates.  (4) 
I  UderUm  v.  llderton  (5)  it  was    held  that  a   marriage  celebrated  in 

lland,  (but  not  betwiren  persons  who  go  thither  for  the  purpose  of 
ling  the  laws  of  England,)  will  entitle  the  woman  to  dower  in  England, 
that  the  lawfulness  of  such  a  marriage  may  be  tried  by  a  jury. 
lo  Robertson  v.  Crawford  (6)  it  appeared  that  A.  B.,  a  widow,  who  was 

itled  to  a  pension  durante  viduitate,  cohabited  with  C.  D.  in  Scotland. 

1)  10  East,  2SS.  (4)  Compiomr.  Btareroft,  Bull  N.P.  113. 

ft)  Smith  T.  MaxwO,  1    C.  &  P.  271  (b). 

A  IL  80.  (5)  2  Hen.  Black.  U5, 

(S)    Sxparte   Hall,  1  Rom,  da        Dal-  (6)  3  BeaT.  103. 
▼.  BalfympU,  2  Consist.  64.    Harford 
is,  ibid.  43a 
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MARRIAGE, 

In  regard  ta  society,  they  held  themselves  oat  as  nuoi  aod  wtfe ;  W  wA 
respect  to  the  pemion,  they  acted  a3  if  they  were  aattmrried;  awl  A.K. 
hair  yearly,  made  solemn  declarations  of  ividowhood  for  ibe  pvpoK  <! 
obtairiitig  the  pension  :  and  it  was  held^  on  exception  to  the  mmmtm  Wift^^ 
that,  on  the  whole,  be  was  right  in  finding  that  no  ymlid  nwriue  M 
taken  place. 

The  marriage  of  an  officer  celebrated  by  a  chaplain  of  ike  Bhmk 
within  the  lines  of  the  army  when  serving  abroad,  is  Tmlid  miler  i 
Geo.  4*  c.  91.  though  such  army  is  not  serring  in  a  ooiintry  ta  a  ila 
actual  hostility,  and  though  no  authoHty  for  the  marriage  wai 
obtained  from  the  officers  superior  in  eormmand,  (I) 

If  the  marriage  be  not  in  accordance  with  the  lex  loci  wliere 
it  will  be  invalid  (2)  ;  where  a  marriage  was  solemnised  at  Antotfi^li^ 
tween  two  English  persons^^  in  the  British  church,  by  a  Proles taiil 
man  appointed  by  the  English  government,  but  witlKNii 
the   Belgian   ceremonies:    it  was  held  to  be  void,  as  beifi|| 
the   lex   loci,    and   not   coming   within   the   provisions   of  tkm 
Act,  which  permits  marriages  abroad  at  an  ambassador'i  or  at  a 
chapel.  (3) 

A  marriage  celebrated  at  Rome  between  two  peraana*  Fi  iHiiiliiilt,  hi 
who^  it  was  allege d»  had,  in  accordance  with  the  law  of  R 
Protestant  faith,  and  been  admitted  into  the  Roman  CaihoUe  Clianlv  n* 
declared  null  and  void,  on  the  ground  that  such  abjitratioo  was  teaMU 
and  colourable,  and  tbat  the  parties  never  were^  nor  iotendtd  t»  tmtti 
Roman  Catholics.  (4*) 

But  a  marriage  will  not  be  held  valid  in  this  country,  aUhOM^Jif  ^ 
valid  in  the  place  where  the  marriage  is  contracted,  if  it  eooie  vitUa  it 
following  exceptions :  — 

L  Where  the  law  of  the  place  of  contract  violates  ikm  lam  qf  aMitf 
public  morals^  as  polygamy  or  incest,  or  the  policy  of  the  stale  ia  whkili 
validity  is  sought  to  be  established. 

^  Where  the  parties  have  no  botidjide  domicile  in  tlie  placa  of  oaiBal 
but  have  resorted  thither  to  evade  some  prohibitory  Law  in  the  pisrrof  iltf 
actual  domicile,  extending  to  marriages  contracted  in  another  covialij^i) 

In  a  question  respecting  the  validity  of  a  marriage  to  a  Bfitisli  rdit^ 
governed  by  a  law  of  its  own,  solemnised  between  British  siib|ec^  mM^ 
ing  to  the  rites  and  ceremonies  of  the  Church  of  England,  bj  a  dalfe 
holy  orders  of  that  church,  the  oBciating  minister  of  the  paiiik  i  ^ 
sufficient  to  plead  that  a  legal  marriage  was  had  (a  copy  of  the  tatfj  rf^ 
marriage  in  the  register  book  being  exhibited),  witiiout  sctlii^  Itfdi  ^ 
lex  loci,  which  would  appear  in  the  evidence.  Thus,  in  Ward  v.  D^H^ 
Sir  Herbert  Jenner  Fust  observed,  **  I  have  looked  into  the  caMb  ^ 
I  think  it  is  for  the  interest  of  both  parties  that  the  Cottrt  sho«U  W^p 
into  an  inrjuiry  respecting  the  law  of  St.  Lucia  in  this  stags  if  fl^* 
question.     Here   is  a  marriage  alleged  to  have  been 

(1)  Waldegr^ve  Fe«nige,  4  C  &  F. 
649. 

(8)  SerimMkire  v*  Scrimshir€,  S  Consist. 
395,      Middleton  v.  Janvtrin,  ibid,  437, 

(3)   Ktni  V,  Burgtsi,  5  Jur.  166. 


(4)  ^fffft  ▼.  smm^  a : 

<5)  Story,  Coafietof  Lc^lOGVtf^ 
1  Burge^  CoQUet  «r  Imw^  tsa 
(6)  5No«ei«rCl>M»] 


MABRIAGE.  77fi 

two  British  subjects,  in  a  British  possession,  according  to  the  rites  and  FoauaM 
ceremonies  of  the  Church  of  England,  by  a  minister  of  that  church,  he      ^*"^°"' 


being  the  officiating  minister  of  the  parish  church  in  which  the  marriage  judgment  of 
was  solemnised.  Primd  facUy  it  would  be  a  valid  marriage,  and  I  can  Sir  Herbert 
know  nothing  of  the  law  of  St  Lucia  except  from  the  examination  of  ^^^^  ^^ 
witnesses ;  for  although  Mr»  Burge  says  that  it  is  the  French  law,  I  cannot 
take  it  except  from  the  deposition  of  witnesses.  Most  of  the  cases  are  suits 
of  nullity  of  marriage,  in  which,  as  in  the  case  of  Ruding  v.  Smith  (1),  the 
party  [beaded  the  circumstances  of  the  marriage,  and  that  it  was  illegal 
aeeording  to  the  law  of  the  place  where  it  was  celebrated.  The  case  of 
JMrympU  v.  Daltymple  (2)  was  a  case  of  a  Scotch  marriage,  not  of  a  mar- 
atage  according  to  the  Church  of  England,  by  a  minister  of  that  church 
officiating  in  the  parish  church,  but  a  case  of  an  irregular  marriage,  and 
liot  9k  primd  facie  valid  marriage,  which  would  entitle  the  wife  to  found  a  suit 
Ibr  restitution  of  conjugal  rights.  In  Montague  v.  Montague  (3)  the  mar- 
jiage  was  in  Scotland ;  and  in  Steadman  v.  Powell  (4)  the  marriage  was 
pleaded  to  have  taken  place  at  Dublin,  according  to  the  rites  and  cere- 
monies of  the  Church  of  Ireland,  and  therefore  it  was  primd  fade  a  valid 
marriage.  I  am  of  opinion  that,  in  this  case,  primd  facie^  a  good  and  valid 
marriage  is  pleaded ;  and  it  is  for  the  other  party  to  show  that  such  a  mar- 
riage,—a  marriage  between  British  subjects,  in  a  British  possession  accord- 
ing to  the  rites  and  ceremonies  of  the  Church  of  England,  by  a  minister  of 
that  church,  officiating  as  such  in  the  parish  church, — is  not  a  good  and 
▼alid  marriage;  and  I  could  not,  on  a  mere  suggestion  that  it  was  not 
aeeording  to  the  law  of  St  Lucia,  take  upon  me  to  reject  this  allegation. 
Therefore,  I  admit  it  to  proof,  and  it  is  for  the  other  party  to  show  that  this 
ii  not  a  valid  marriage  in  St  Lucia,  and  being  so,  it  is  an  invalid  marriage 
beie." 

Marriages  in  Upper  Canada  are  governed  by  stat  33  Geo.  3.  c  5.  and  by  Marriages  in 
s  aubsequent  statute  of  its  legislature,  38  Geo.  3.  c  4.    In  Lower  Canada,  JJP^  ^S!l 
the  ordinances,  edicts  and  declarations  of  French  monarchs  form  the  basis 
of  the  matrimonial  law,  which  is  also  partially  regulated,  since  it  has  be« 
come  a  British  colony,  by  the  English  statutes  35  Geo.  8.  c  4.,  44  Geo.  3. 
e>  11«9  1  Geo.  4.  c.  19.,  5  Geo.  4.  c.  26.     The  marriage  acts  of  Nova  Scotia  Norm  Scotia. 
are  ttat  33  Geo.  3.  c  5.,  stat  35  Geo.  3.  c.  2.,  stat  2  Gul.  4.  c  3L      Those 
of  New  Brunswick  are  stat  31  Geo.  3.  c.  5.,  stat  8  Geo.  4.  c.  9.  (Acts  of  New  Bmo*. 
the  General  Assembly  of  New  Brunswick).    Prince  Edward's  Island  is  ^^^  £j. 
goremed  by  stat  6  Geo.  4.  c  6.  (Laws  of  Prince  Edward's  Island).     As  ward's  Iiland. 
to  Newfoundland,  stat  59  Geo.  3.  c  51.,  regulating  marriages  solemnised 
between  the  1st  of  January,  1818,  and  the  25th  of  March,  1825;   after 
which  time  it  was  repealed  by  stat  5  Geo.  4.  c.  68.,  which  also  declared  all  Newfoundland, 
marriages  before  the  17th  of  June,   1824,  not  adjudged  void,  to  be  valid. 
The  operation  of  the  latter  act  was  originally  limited  to  five  years,  but 
it  was  continued  by  stat  10  Geo.  4.  c.  17.  and  stat  2  &  3  Gul.  4.  c  78.  (5), 
the  last  being  an  act  of  the   colonial  legislature.     The  other  marriage 


(1)  S  Coonit  S7I.  (5)  Fuft  ttat  9  &  S  GuL  4.  c.  78.  i.  I. 

(SS  Ibid.  54.  empowering  the  colonial  parliainent  to  alter 

(9)  S  Add.  375.  the  above  mentioned  acts, 

(4)  1  ibid.  58. 
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act  of  Newfoundland  ia  stat.  S  GnL  4.  c  10^  wbich  repealed  sUt.  5  Geo.  4b 
c68.,  except  so  far  as  it  repealed  stat  53  Geo.  3.  c.51.  andl^alised  eotaia 
marriages. 

In  the  Bahamas  the  only  act  of  Parliament  relating  to  marri^es  if 
32  Hen.  8.  c  8. 

The  law  of  Barbadoes  inflicts  a  penalty  of  lOOL  and  six  months  in- 
prisonment  on  any  person  solenmising  marriage  without  licence  or  publica- 
tion of  banns.  (1) 

In  Jamaica  the  marriage  law  is  regulated  by  an  act  of  its  own  assemblf 
passed  in  1681 ;  by  stat.  6  Geo.  4.  c  17.  (continued  by  stat.  1  GruL  4.  e,2l 
and  stat2GuL4.  c  18.),  and  bystat4  GuL4.  c.  31^  the  operation  of  wUck 
was  confined  to  the  interval  between  the  12th  of  December,  1833*  and  the 
31st  of  December,  1838.  It  seems  that  there  is  no  joriadiction  in  Jamaict 
competent  to  pronounce  a  sentence  of  divorce.  (2) 

Antigua  is  governed  by  a  marriage  law  of  its  own  legidbitnre.  (3)  So  is 
Dominica  by  a  law  passed  the  28th  September,  180%  and  Grenada  bj  t 
statute  enacted  the  11th  December,  1807.  (4) 


jACTiTAnov  or 
MaaaiAOK. 

Defined. 


16.  Jactitation  of  Mareiagb. 

Proceedings  for  jactitation  of  marriage  are  not  now  very  fiuniliar  to  the 
ecclesiastical  courts,  but  they  are  bound  to  entertain  them  for  the  proteetioi 
of  persons  against  the  extreme  inconvenience  of  unjust  claims  and  pretes- 
sions  to  a  marriage,  which  has  no  existence  whatever. 

If  a  person  pretend  such  a  marriage  and  proclaim  it  to  others,  the  hv 
considers  it  as  a  malicious  act,  subjecting  the  party  against  whom  it  if  let 
up,  to  various  disadvantages  of  fortune  and  reputation,  and  imposing  upon 
the  public  (which,  for  many  reasons,  is  interested  in  knowing  the  real  state 
and  condition  of  the  individuals  who  compose  it)  an  untrue  charuter; 
interfering  in  many  possible  consequences  with  the  good  order  of  sode^i 
as  well  as  the  rights  of  those  who  are  entitled  to  its  protection.  It  is,  there- 
fore, a  fit  subject  of  legal  redress ;  and  this  redress  is  to  be  obtainedi  bj 
charging  the  supposed  offender,  with  having  falsely  and  maliciously  boasted 
of  a  matrimonial  connection,  and  upon  proof  of  the  fact,  obtaining  a  sei- 
tence,  enjoining  him  or  her,  to  abstain  in  future  from  such  false  and  inji- 
rious  representations,  and  punishing  the  past  offence  by  a  condemnation  ii 
the  costs  of  the  proceedings.  (5) 

Suits  for  jactitation  of  marriage  were  of  very  familiar  occurrence  in  the 
ecclesiastical  courts  of  this  country  till  the  year  1776,  when  they  wcie 
brought  into  disrepute  by  the  celebrated  trial  of  the  Duchess  of  Kingstaa 
for  bigamy,  before  the  House  of  Lords.  In  the  year  1768  the  daehe0» 
under  her  maiden  name  of  Chudleigh,  instituted  a  suit  for  jactitation  rf 


( 1 )  Coode  ▼.  Coo(Uy  Consistory  of  Loo- 
don,  April  24.  1S38. 

(2)  First  Report  of  Administration  of 
Justice  in  West  Indies,  second  series,  June^ 
1827. 


(3)  Fide  sUt.  24   Car.2.  fI672X  »SI. 
s.  2.  Laws  of  the  Leeward  Uandi^ 

(4)  2Biim'^£.L.b7FhiUimatc4SS.i<> 

(5)  Per  Sir  W.  Soott  in  Hawk  v.  Cmi, 
2  Consist.  284. 
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narriage  in  the  Consistory  Court  of  London,  against  Mr.  Hervey  (after-  JUcttitatioh  of 

wards  Earl  of  Bristol) ;  he  appeared  to  the  citation,  and  ostensibly  defended 

hinaself  by  pleading  a  marriage  to  have  taken  place  between  Miss  Chudleigh  ^J^^*^ 
and  himself  on  the  4th  of  August,  1744,  at  Mr.  Merril's  house,  at  Lainston  Kingston. 
(the  marriage,  in  fact,  had  taken  place  in  Lainston  Church),  in  Hampshire. 
A  coonterplea  was  given  in  on  the  part  of  Miss  Chudleigh,  and  on  the  10th 
of  February,  1769,  the  Judge  of  the  Consistory  Court  of  London  (Dr.  Bet* 
tesworth,)  pronounced  against  the  validity  of  the  marriage,  and  according 
to  the  usual  formula  of  such  suits,  enjoined  Mr.  Hervey  to  perpetual  silence 
on  the  subject.  After  this  sentence.  Miss  Chudleigh  intermarried  with  the 
Duke  of  Kingston,  and  on  the  death  of  the  duke,  the  prosecution  against 
lier  for  bigamy  was  instituted  in  the  House  of  Lords,  Mr.  Hervey  having, 
in  the  interval,  become  Earl  of  Bristol.  In  the  course  of  the  discussions 
in  the  House  of  Lords,  the  proceedings  in  the  jactitation  cause,  and  the 
ientence  of  the  Ecclesiastical  Court  were  permitted  to  be  produced  and 
read  de  bene  esse,  and  the  counsel  for  the  duchess,  Mr.  Wallace,  Mr. 
Mansfield,  Dr.  Calvert,  and  Dr.  Wynn,  contended  that  the  sentence  of  the 
Ecclesiastical  Court  was  conclusive,  as  long  as  it  remained  in  force,  and  that 
of  necessity  it  must  be  received  in  evidence  in  all  courts,  and  in  all  places 
where  the  subject  of  that  marriage  became  a  matter  of  dispute.  On 
the  other  side  it  was  contended  by  the  attorney  and  solicitor-general,  and 
by  Mr.  Dunning,  and  Dr.  Harris,  that  the  sentence  in  the  jactitation  cause 
being  collusive,  was  a  nullity ;  —  that  even  if  it  were  fair,  it  could  not  be 
admitted  against  the  king,  who  was  no  party  to  the  suit ;  —  that  if  admitted, 
it  could  not  conclude  a  suit  of  this  description,  which  put  both  marriages 
in  issue ;  —  that  these  objections  arose  from  the  general  nature  of  the  sen- 
tence pronounced,  which  was  never  final ;  from  the  parties  who  could  not, 
hj  their  act,  bind  any  but  themselves,  or  those  who  were  represented  by 
them,  or  at  most  those  who  might  have  intervened  in  the  suit ;  from  the 
nature  of  the  present  indictment,  which  put  the  marriage  directly  in  issue, 
and  from  the  circumstances  peculiar  to  the  sentence,  which  proved  it  to  be 
collusive. 

After  the  argument  had  been  brought  to  a  conclusion,  the  following 
questions  were  put  to  the  judges  by  order  of  the  House :  — 

1.  Whether  a  sentence  of  the  Spiritual  Court  against  a  marriage  in  a  suit 
for  jactitation  of  marriage,  is  conclusive  evidence,  so  as  to  stop  the  counsel 
for  the  Crown  from  proving  the  said  marriage  in  an  indictment  for 
polygamy  ? 

2.  W^hether,  admitting  «uch  sentence  to  be  conclusive,  if  on  such  in- 
dictment, the  counsel  for  the  Crown  may  be  admitted  to  avoid  the  effect  of 
such  sentence,  by  proving  the  same  to  have  been  obtained  by  fraud  or 
collusion  ? 

The  Lord  Chief  Justice  of  the  Common  Pleas  having  conferred  with  the 
rest  of  the  judges  present,  delivered  their  unanimous  opinion  upon  these 
questions,  and  after  stating  the  reasons  of  that  opinion  in  considerable 
detail,  concluded  thus :  -— 

We  are,  therefore,  unanimously  of  opinion :  —  1st  That  a  sentence  in 
the  Spiritual  Court  against  a  marriage,  in  a  suit  of  jactitation  of  marriage, 
it  not  conclusive  evidence,  so  as  to  stop  the  Court  from  proving  the  marriag « 
in  an  indictment  for  polygamy. 
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jACfiTATioii  or       Buty  2ndly9  admitting  such  aentenoe  to  be  condutive  on  soch  indict 
Makeiaoi.        jj^gjjj^  ^^  counsel  for  the  Crown  may  be  permitted  to  avoid  the  effect  of 
such  evidenccy  by  proving  the  same  to  have  been  obtained  by  fraud  or 
collusion.  (1) 
It  !•  tufflcient         It  is  sufficient />rifN^yact«  evidence  to  allege  that  a  marriage  has  actoaUj 
^^de  '^         passed*  and  the  burden  of  the  proof  is  unquestionably  shifted  on  the  other 
allege,  that  a      party  to  show  that  anything  has  occurred  to  invalidate  it.  (2) 
™^i'>^J>|V        Where  a  marriage  in  fact  has  been  had  between  the  parties^  it  does  not 
MUia  y  psMed.  ^^^  ^^^  ^  party  can,  before  a  sentence  of  nullity,  be  guilty  of  a  false  and 
riage  in  &et,      malicious  jactitation ;  but  after  a  sentence  of  nullity  the  accusation,  if  sup- 
has  been  ported  by  evidence,  can  be  sustained  :  thus,  if  it  were  to  appear  that  a  womu 
■°^'*      '        had  been  imposed  on  by  an  artificial  licence  or  a  pretended  clergyman, 
until  the  fraud  had  been  established,  the  woman  could  not  be  charged  witk 
a  malicious  jactitation.  (3) 
"Wbare  tha  In  Wescofnbe  v.  Dods  (4),  which  was  a  suit  for  jactitation  of  marriage^ 
^"^^PJ**        the  woman  was  admitted  to  her  suppletory  oath,  the  marriage,  which  had 
■uppletory         taken  place  in  Scotland,  having  been  previously  established, 
oath.  To  a  charge  of  jactitation  three  different  defences  may  be  opposed.    It  is 
Defeneet  which  obvious,  that  the  fact  of  having  made  any  such  representations  may  be 
tTachu^T^  denied,  in  which  case,  if  not  proved,  the  accusation  shares  the  conmion  £tfe 
Jactirsticin.          of  other  unfounded  charges ;  —  or,  secondly,  it  may  be  admitted  that  su€k 
representations. have  been  made,  but  that  they  are  true,  for  that  a  marriage 
•    had  actually  passed,  and  in  such  a  way  as  to  give  the  party  a  right  todaia 
the  benefit  of  it.    In  that  state  of  things,  the  proceeding  assumes  another 
shape,  that  of  a  suit  of  nullity,  and  of  restitution  of  conjugal  rights,  oa  aa 
inquiry  into  the  fact  and  validity  of  such  asserted  marriage:  and  itwil 
depend  upon  the  result  of  that  inquiry,  whether  the  party  has  falsely  pie- 
tended,  or  truly  asserted  such  a  marriage.    In  the  former  case,  the  Coait 
would  pronounce  a  sentence  of  nullity,  and  enjoin  silence  in  future.   la 
the  latter,  the  Court  would  enjoin  the  accuser  to  return  to  matrimnniil 
cohabitation,  unless  it  could  be  shown  that  some  other  reason  was  interpoied 
to  dissolve  that  obligation.     A  third  defence,  of  more  rare  occuirenee,  i^ 
that  though  no  marriage  has  passed,  yet  the  pretension  was  fully  authoriMd 
by  the  complainant,  and,  therefore,  though  the  representation  is  falser  yet  it 
is  not  malicious,  and  cannot  be  complained  of,  as  snch,  bj  the  party  vko 
has  denounced  it  (5) 

The  Ecclesiastical  Court  is  bound,  in  a  cause  of  jactitation,  to  see  thit 
the  parties  do  not  usurp  the  characters  of  husband  and  wife  (diaradcn 
sacred  and  indissoluble)  to  the  injury  of  the  complainant;  but  if  there  be  m 
usurpation,  if  the  title  has  been  so  licensed  by  the  aathoritj,  and  stiB 
more  by  the  example  of  the  complainant  himself,  the  Court  will  leafe  hia 
to  relieve  himself,  by  his  own  exertions,  from  the  inconvenience  of  his  <y«> 
acts.  (6) 
In  cases  where  the  defendant  admits  the  jactitation,  bnt  justifies  it  hj 

(1)  1  Lee  (Sir  O.).  16.  a.  (3)  Howie  t.  Grri.  8  ComiiLSSa 

(2)  A  suit  of  this  description  was  sus-  (4)  1  Lee  (Sir  G.),59. 

tained  in  Lindow.  BeUmrio,  I  Consist.  S1&,  (5)  Pier  Sir  W.  Seott  hi  fTwrfiT  (VK 

and  in  GcUUmid  ▼.  Bwomer^  ibid.  3S4.,  bnt      8  CooaisL  Sa5. 
fitiled   in  Hawht  ▼.   CorrU  8     ibid.  284.,  (6)  Ibid.89L 

WmUtm  T.  Rider,  I  Lee  (Sir  G.),  16.,  and 
W99€omU  ▼.  Dod»,  ibid.  69. 
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pleading  that  a  valid  marriage  was  celebrated,  and  fiuls  in  establishing  the  Jactitatioii  ov 
justification,  then  sentence  is  to  be  pronounced  that  the  plaintiff  has  proved        ""^°'' 


the  libel ;  and  that  the  defendant  has  failed  to  justify  and  prove  the  contract   Where  the 
by  him  alleged  and  pretended,  and  that  therefore  perpetual  silence  be  ^"^'JJ^^C*' 
imposed  on  him. 

Where  the  woman  was  the  plaintiff  and  the  defendant  failed  in  his  justifi- 
cation, the  decree  was,  **  that  she  is  not  the  wife  of  the  defendant"  (1) 

la  Goldtmid  v.  Bromer  (2),  the  Court,  in  addition  to  its  sentence  of 
nullity  of  marriage,  made  a  decree  to  enforce  perpetual  silence. 

If  the  defendant  plead  a  marriage  in  justification,  and  prove  that  the   Sentence  when 
boasting  with  which  he  is  charged,  was  made  on  just  grounds,  and  that  he  ^l^^^^ 
really  did  contract  an  absolute  marriage  with  the  plaintiff,  the  judge  may  provei  iMnar- 
not  only  pronounce  that  the  plaintiff  has  failed  in  proof  of  the  libel,  or  rii^  in  juitill- 
at  least  in  so  much  as  is  necessary,  but  also,  in  the  same  sentence  pronounce 
lor  the  marriage  alleged,  in  the  same  manner  as  if  a  matrimonial  cause 
had  been  alleged.  (3) 


17.  Divorce.  Ditoecs. 

There  are  two  kinds  of  divorces,  one  a  dissolution  k  vinculo  matri-   Generally. 
Bonii,  and  the  other  d  mensa  et  thoro.  (4) 

Suits  of  nullity,  or  suits  instituted  for  the  purpose  of  having  marriages  Sam  of  Nol- 
dedared  null  and  void,  are  of  two  kinds :  —  First,  when  the  marriage  is  t/MO  "^'  ®*  ^"™ 
Jbeio  null  and  void,  and  no  declaratory  sentence  is  absolutely  necessary ;  THsPuEPotior 
bat  it  is  expedient  to  procure  a  sentence  which  might  in  future  take  place  "^^iwa  Ma»- 
where  the  death  of  witnesses,  or  other  occurrences  would  render  proof  of  cu^m,  noLt 
the  invalidity  of  the  marriage  difficult  or  impossible.  amd  took 

Under  this  head  are  comprised  suits'  for  declaring  a  marriage  null  and 
void,  when  at  the  time  of  such  marriage  one  of  the  parties  has  been  pre- 
viously legally  married,  and  the  marriage  is  not  dissolved  by  death  or  the 
operation  of  law ;  also  suits  for  the  purpose  of  having  a  marriage  had  de 
fatto  declared  null  and  void  by  reason  of  legal  invalidity  arising  from  a  non* 
Compliance  with  the  marriage  acts,  or  from  force,  or,  in  very  rare  instances, 
where  there  is  an  extraordinary  combination  of  circumstances  proved  in 
affect  equivalent  to  force. 

Of  the  other  description  of  suits  of  nullity,  are  suits  where  the  marriage 
ia  said  to  be  voidable,  as  in  cases  of  incest  or  impotence.  Here,  if  the 
mmrriage  be  not  pronounced  null  and  void  by  the  decree  of  the  proper 
Ecclesiastical  Court  during  the  life  time  of  both  the  parties,  it  cannot,  after 
the  death  of  either,  be  questioned  in  any  court  whatever. 

Divorce  k  mensa  et  thoro  is  when  the  use  ^f  matrimony,  as  the  cohabita-   DiTorce  k 
tion  of  the  married  persons,  or  their  mutual  conversation,  is  prohibited  for  "«"••  «*  tbora 
a  time,  or  without  limitation  of  time.     And  this  is  in  cases  of  cruelty,  or 

(I)  Lindoyr.  Bdimaria,  1  Comist  361.  (3)    Undo     t.     Bdiaario.     ibid    S58. 

(S)  Ibid.  336.  Oughton,  tit.  195.     Hmoke  t.  Coni^  S  Con- 

iist  285. 
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Judgment  of 
Sir  William 
Seott  in  Briffgt 
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To  found  a 
■entence  of 
nullity,  the  im- 
pediment must 
baTe  eiisted  at 
the  marriage. 

When  the  par- 
ties are  at  an 
•dvanced  age, 
the  Court  will 
not  interfere. 

CoWtAVOUI- 

MRr  AKO  Arn- 
Mirr. 


tbe  like ;  in  wbicb  the  mmirimge  hmTing  been  origiiiallj  good,  kaoediaolffdy 
DOT  affected  as  to  the  ▼ioculnm  or  bond. 

Impubertj,  or  the  male  or  female**  marryiiig  uider  tke  Dnmageafale 
jeara  —  that  is,  the  former  under  fourteen,  and  the  latter  mnder  twelve — b 
cause  of  divorce  a  vinculo.  (1) 

Malformation  or  frigidity  is,  after  trial,  ezaminatioo,  and  acnteiiee  in  the 
Spiritual  Courts,  cause  for  divorce  i  vinculo ;  and  if  there  be  a  divoree  for 
frigidity  or  impotencj,  each  party  can  marry  again,  and  if  the  Conxt  he 
deceived  respecting  die  impotencj  of  the  party,  the  seeood  marriage  wiB 
only  be  voidable.  (2) 

It  is  competent  either  for  the  man  or  woman  to  institute  a  suit  for  mal- 
formation or  frigidity. 

In  Brigg$  v.  Morgan  (3)  Sir  William  Scott  observed,  **  A  penon  need 
not  be  a  profound  physiologist  to  know  how  rardy  the  stmctore  of  tlie 
body  is  deficient  for  the  purposes  of  our  nature.  Malformation  is  not  com- 
mon in  our  sex,  and  perhaps  is  still  more  uncommon  in  the  other;  and 
where  it  does  exist,  and  is  known  to  the  parties^  it  naturally  deters  them 
from  contracting  marriage ;  and  where  it  is  otherwise,  there  may  be  msDj 
reasons,  some  good  and  some  bad,  which  may  prevent  them  from  applying 
to  a  court  of  law  for  redress.  The  possibility  of  the  case  is  not  deided: 
the  topic  is  known  to  form  no  small  extent  of  discussion  in  the  canon  hw. 
Unless  the  possibility  is  denied,  the  right  of  complaining  can  hardlj  he 
denied  to  the  husband :  the  rights  and  duties  of  both  parties  are  oo-equal^ 
whether  the  failure  is  on  one  side  or  the  other.  I  am  inclined  to  pay  as 
little  deference  to  the  objection  taken  on  the  ground  of  the  indelicacy  of  die 
proceedings.  Courts  of  law  are  not  invested  with  the  powers  of  selectioo; 
they  must  take  the  law  as  it  is  imposed  on  them.  Courts  of  the  highest 
jurisdiction  must  often  go  into  cases  of  the  most  odious  nature,  where  the 
proceeding  is  only  for  the  punishment  of  the  offender ;  here  the  daim  is  for 
a  remedy,  and  the  Court  cannot  refuse  to  entertain  it  on  any  fastidioiii 
notions  of  its  own." 

To  found  a  sentence  of  nullity  by  reason  of  impotency,  the  impedim^ 
must  be  shown  to  have  existed  at  the  marriage  and  to  be  incurable.  (4) 
There  must  be  a  triennial  cohabitation,  or  inspection  will  be  refused,  and 
this  species  of  proof  is  always  received  with  caution,  and  appears  never  to 
have  been  held  sufRcient  alone.  (5) 

Tbe  Court  will  not  proceed  in  suits  where  the  parties  are  at  an  advanced 
age  (6),  or  where  they  have  been  guilty  of  laches  in  not  coming  to  tbe 
Court  for  redress.  (7) 

By  Stat  5  &  6  Gul.  4.  c  54'.  (8)  no  sentence  of  nullity  is  requisite  in  eases 
of  consanguinity  and  affinity.     These' are  now.  considered  as  rendering  tbe 


(1)  Ktnne'i  ease,  7  Co.  42.  Oibson*t 
Codex,  446.  Amoid  ▼.  Earle,  2  Lee 
(Sir  G.),  531.  Harford w,  Morris,  2  Consist 
428. 

(2)  Burie'i  ease,  5  Co,  98,  (b).  Gib- 
ion's  Codex,  446. 

(3)  3  Phil.  327. ;  ride  etism  Guest  v. 
ShipUy,  2  Consist.  321. 

(4)  Brown  ▼.  Bnmm,  I  Hagg.  523. 
fTskU  ▼.  WeUe,  2  Lee  (Sir  G.),  578.   Nor- 


fim  V.   SeUnh   3   PhiL    16a       S  HowelTi 
Sute  Trials  785. 

(5)  AUsan  ▼.  AUson,  2  Lee  (Sir  G.),57& 
SorUm  T.  SHom,  S  PhiL  16a  ;  vide  cdim 
PbOard  ▼.  Wyboum,  I  Hagg.  725.  Cmpi 
T.  Cumyns,  2  PhiL  la 

(6)  Briffps  T.  Afoffya%  S  CooMt  SS8. 

(7)  Ibid.  Gmtti  ▼.  SUfky,  ibid.  SSI 
PoOard  t.  fTybomrmt  I  Hagg.  725. 

(8)  Amte,  716.  Stephens*  £uhiiMfirri 
Sututeii  1647. 
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marriage  ab  initio  void :  the  parties  having  been  under  a  legal  incapacity  to  Ditoecx. 

contract  a  marriage,  their  union  has  been  meretricious  and  not  matri-  "~  ^ 

.  ^   /<t\  N®  sentence  of 

monial.  ( 1 ;  nullity  U  requi- 

Any  person  may  promote  this  criminal  suit  in  a  cause  of  office,  all  people  site  in  cases  of 
having  an  interest  in  putting  an  end  to  that  which  is  a  public  scandal :  coM^nguimty. 
and  if  in  the  course  of  the  evidence  a  marriage  appears  or  is  proved,  though  ^"^  ^remote 
all  the  proceedings  are  in  pancmiy  the  Court  will  pronounce  the  marriage  this  criminal 
null  and  void  in   the  first  instance,  and  then  sentence  the  parties  to  '^^ 
penance.  (2) 

If  the  first  marriage  be  valid,  it  is  immaterial  whether  it  was  contracted   Former  Mai^ 
in  this  or  a  foreign  country ;  the  invalidity  of  the  second  marriage  is  a  |f^^^f;„( 
necessary  consequence  of  the  solemnisation  of  the  former  contract  accord-  marriage  be 
ing  to  the  lex  loci.  "^^^  of^tte"^ 

It  is  competent  to  a  party  to  set  up  the  nullity  of  the  first  marriage  ^nd'niar- 
against  a  sentence  prayed  of  the  nullity  of  the  second  by  reason  of  the  riage  is  a  neceti 
first,  although  he  has  been  convicted  of  bigamy  in  respect  of  such  mar-  ^^^  consc- 
riages.  (3)    A  subsequent  de  facto  marriage  of  the  woman  with  another 
man  is  pleadable  to  show,  that  the  parties  did  not  live  together  as  husband 
and  wife.  (4) 

The  marriage  of  a  lunatic  not  being  in  a  lucid  interval,  is  absolutely  Iksaititt. 
Toid.  (5)  hJ^JS^* 

In  Portsmouth  {Countess  of)  y. Portsmouth  {Earl  of)  (6),  Sir  John  lutelyToid. 
l>^icholl  observed,  '<  When  a  fact  of  marriage  has  been  regularly  solemnised,  Judgment  of 
the  presumption  is  in  its  favour;  but  then  it  must  be  solemnised  between   Sir  John 
parties  competent  to  contract  —  capable  of  entering  into  that  most  import-  p^umouih 
ant  engagement,  the  very  essence  of  which  is  consent ;  and  without  sound-  (  OntnUu  of) 
ness  of  mind  there  can  be    no  legal  consent  —  none  binding   in    law:  ]'^^!^\^ 
insanity  vitiates  all  acts.     Nor  am  I  prepared  to  doubt,  but  that  considerable 
weakness  of  mind  circumvented  by  proportionate  fraud,  will  vitiate  the  fact 
of  marriage  ;  —  whether  the  fraud  b  practised  on  his  ward  by  a  party  who 
stands  in  the  relation  of  guardian,  as  in  the  case  of  Harford  v.  Morris  (7), 
which  was  decided  principally  on  the  ground  of  fraud  —  or  whether  it  is 
effected  by  a  trustee  procuring  the  solemnisation  of  the  marriage  of  his 
own  daughter  with  a  person  of  very  weak  mind,  over  whom  he  has  acquired 
a  great  ascendency.     A  person,  incapable  from  weakness  of  detecting  the 
fraud,  and  of  resisting  the  ascendency  practised  in  obtaining  his  consent  to 
the  contract,  can  hardly  be  considered  as  binding  himself  in  point  of  law 
by  such  an  act." 

In  Turner  v.  Meyers  (8)  Sir  William  Scott  said,  *<  It  is,  I  conceive,   A  party  may 
perfectly  clear  in  law,  that  a  party  may  come  forward  to  maintain  his  own  **™®  **T^. 
past  incapacity,  and  also  that  a  defect  of  incapacity  invalidates  the  contract  own  past  in- 
of  marriage,  as  well  as  any  other  contract     It  is  true,  that  there  are  some  eapacity. 
obscure  dicta,  in  the  earlier  commentators  on  the  law  (9),  tliat  a  marriage 

(1)  Ray  T.  Shencood,  1  Curt  197.  (i)  Duitu  t.  Donovan,  3  Ilaj^g.  301. 

(2)  Biaekmore  ▼.  Jfrider,  2  Phil.  359.  (5)    Browning    t.    Reane,     2    Phil.    71. 
CMch  ▼.  Bamsdale,  1  Curt  34.     Burgeu  ▼.        Parker  t.  Parker,  2  Lee  (Sir  G.),  382. 
Burye$9t  1  Consist  384.       Woods  t.  fFoodt,  (6)  1  Ilagg.  359. 

9  Curt  518.  (7)  2  Consist.  423. 

(3)  Bmee  W.Burke,   2  Add.   471.    Bird  (S)  1  ibid.  414. 

▼.  Bird^   1  Lee  (Sir  G.),  621.     SearU  ▼.  (9)    Sancfaei,  lib.  1.   disp.  8.   num.  15. 

Fri€§^  2  Consist  187.  '  et  9tq. 
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of  an  Insane  person  could  not  be  invalidated  on  tliat  aocoittiti 
presume,  on  some  notion  tliat  prevailed  in  the  dark  ag€*»  of  the  i 
nature  of  the  contract  of  marriage,  in  which  its  spiritual  n&tiife 
entirely  obliterated  its  ctvil  character.  In  more  modern  times,  it  hm  htm 
considered  in  its  proper  light,  a^  a  civ^il  contract,  as  well  as  a  rdi^mm  fov, 
and,  like  all  civil  contracts,  will  he  invalidated  by  want  of  comcst  vtta^ 
ble  persons.  This  has  been  fully  determined  in  a  case  befofC  IIm  M^ 
gates  (1),  when  the  etfect  of  all  these  dicta  were  brought  before  ll>e  Cmtk 
and  it  has  been  since  acted  upon  in  various  eases  (2)  in  tkts  Cofirt ;  «%ick 
it  is  unnecessary  to  review.  I  take  it  to  be  as  clear  a  priiid{ila0t  IWf 
therefore,  at  this  day,  as  any  can  be,  and  as  incapable  of  being  afceted  If 
any  general  dicta,  which  may  be  found  in  writers  of  earlier  periods^  mmif 
fundamental  maxim,  on  which  the  Courts  are  in  the  habit  of  procf  filing 

^'When  a  commission  of  lunacy  has  been  taken  out,  the  condMOi 
against  the  marriage  will  be  founded  on  that  statute  (3)  ;  irhere  that  km 
been  no  such  commission,  the  matter  is  to  be  established  on  eridesiee*  Tie 
statute  has  made  provisions  against  such  marriagesii  even  in  Incid  intenik 
till  the  commission  has  been  superseded.  In  other  cases,  tlie  Cowi  v3 
require  it  to  be  shown  by  strong  evidence,  that  the  marriage 
had  in  a  lucid  interval,  if  it  is  first  found  that  the  person  was  gaieraUy  i 

"  Madness  is  a  state  of  mind  not  easily  reducible  to  correct 
since  it  is  the  disorder  of  that  faculty  with  which  we  are  little  aeqnaiiiaeii 
for  all  the  study  of  mankind  has  made  but  a  very  moderate  progw  ii 
investigating  the  texture  of  the  mind*  even  in  a  sound  state.  In  hamsft 
where  it  has  pleased  the  Almighty  to  envelope  the  subje<*l*aialler  in  Ik 
darkness  of  disease,  it  will  probably  always  continue  so  ;  but  the  cAcUrf 
this  disordered  state  are  pretty  well  known.  We  learn  from  f ipfililHtf  wi 
observation  all  that  wc  can  know,  and  we  see  that  madness  ni^  sabiitf  ii 
various  degrees ;  sometimes  slight,  as  partaking  rather  of  dtapcinlisa  m 
humour,  which  will  not  incapacitate  a  man  from  managing  lus  ^vn  aAiflb 
or  making  a  valid  contract.  It  must  be  something  more  than  tU^tiH^ 
thing  which,  if  there  beany  test,  is  held,  by  the  common  jtidigaienlffvM* 
kind,  to  affect  bb  general  iitness  to  be  trusted  with  the  maoageinent  of  li» 
self  and  his  own  concerns.  The  degree  of  proof  must  be  «C9I 
when  a  person  brings  a  suit  on  all egatiou  of  his  own  iocapacl^t  hj  i 
to  view  the  changes  of  his  mind/' 

Adultery  is  a  cause  of  divorce  (%)  from  bed  and  board  bj  tke 
astical  law,  and  such  divorce  is  to  be  obtained  in  the  Ecclesiascieal  Cotft 
But  if  tlie  party  injured  wish  to  marry  again,  he  must  procnre  is  a^lf 
parliament  for  that  object. 

Thisy  however,  cannot  be  obtained  if  the  complainant  should 
have  connived  at  the  adultery,  or  to  have  been  guilty  of  gross 
in  the  marriage  state ;  and  it  has  therefore  been  usual  to  me  tlie  i 
previously  for  damages  in  a  civil  action  of  criminal  conrefaataoa  (^X ' 


(n    Man*on    v.   Sitwart,  fiilsdy   called 
AfonWn*  Delegates,  1745. 

(2)  Citmiietie^  ▼,  i^foiu,   Prcrog.    1763. 
Parker  v.  Farkrr,  1757. 

(3)  Stat  15  Geo,  2.    c.  30.       ^de 
•Ut  51  Geo.  3.  c  37. 


(4)  ViAe  Ehh^  ▼. 

Grant  ▼.  Gnmt,  ibjd.  te.  . 
were  granted  oq  iciy  ali^M  i 
eridence. 

(5)  rtd*  StrpbeM  oa   KU 

AoDtTEUT,  ^ — 87. 
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which  the  proof  of  these  facts  would  furnish  a  strong  ground  of  defence,  and  Ditorci. 
where  it  would  natundlj  be  supposed  they  would  be  proved,  if  true,  in 
mitigation  of  damages.  But  this  mode  of  procedure  cannot  be  adopted, 
where  the  act  of  adultery  was  committed  after  a  separation  between  the 
hoaband  and  wife;  for  the  foundation  of  the  action  on  the  part  of  the 
husband  is  the  loss  of  the  comfort  and  society  of  his  wife.  (I)  Nor  can  it 
be  resorted  to  where  the  wife  complains  of  the  adultery  of  the  husband ; 
and  it  appears  to  be  nugatory  where  the  adulterer  is  of  Tcry  low  d^pree, 
as  a  menial  servant:  thus,  it  cannot  be  considered  as  absolutely  neces- 
aarj.  (2) 

A  divorce  is  very  seldom  given  at  the  instance  of  the  woman  (S),  but  it  DWone  y^rj 
has  been  done  where  the  husband  has  been  proved  guilty  of  an  incestuous  >el<loin  given 
intercourse.    In  one  instance  witnesses  were  examined  to  prove  the  wife's  of  the  wonuu. 
ante-nuptial  incontinence.  (4) 

The  husband  who  enters  the  Court  with  a  criminal  imputation  on  the   Reerimina- 

oonduct  of  hb  wife,  must  purge  his  own  conduct  of  all  reasonable  imputa-  ^  ^  f°^  ^* 

-  **  ,  1.-*  «•*«•  ••«  doctnne  of 

tton  of  the  same  nature,  and  if  he  complain  of  her  impunties,  he  must  be  un-  eompeiisatioii. 

tainted  by  any  gross  impurities  of  his  own,  or  recrimination,  or  compensatio 
criminnm,  will  be  a  valid  plea  in  bar,  founded  on  the  principle  derived  from 
the  dvfl  and  canon  law,  that  a  man  cannot  complain  of  the  breach  of  a  con« 
tract  which  he  has  himself  violated.  (5)  In  Hodges  v.  Hodges  (6),  the  hus- 
band proved  the  wife's  adulterous  connection  with  one  individual  five  yean 
after  separation,  of  which  connection  two  children  were  bom ;  and  the  Court 
held  that  the  husband's  knowledge  of,  and  consent  to,  gross  indelicacies, 
or  even  adultery,  during  cohabitation,  would  not  bar  him* 

On  the  question  whether  a  party  would  be  entitled  to  bar  her  husband 
from  his  remedy  of  divorce  for  adultery  proved  against  her,  by  the  plea 
of  cruelty.  Sir  William  Scott  said,  in  Chambers  v.  Chambers  (7),  '*  I  am 
inclined  to  think  that  she  would  not.  It  is  certain  that  the  wife  has  a  right 
to  say,  *  You  shall  not  have  a  sentence  against  me  for  adultery  if  you  are 
guilty  of  the  same  yourself.'  The  received  doctrine  of  compensation  would 
have  that  efiect,  because  both  parties  are  in  eodcm  delicto.  (8)  But  this  is 
not  so  in  recrimination  of  cruelty.  The  delictum  is  not  of  the  same  kind. 
If  the  wife  was  the  prior  petens  in  a  suit  of  cruelty,  I  do  not  know,  that  she 
wonld  be  barred  by  a  recrimination  of  that  species;  for  the  considera- 
tion would  be  very  different  The  Court  might  not  oblige  her  to  coha- 
Utation  which  would  be  dangerous.  Here  the  husband  is  the  prior 
petens  in  a  suit  of  adultery,  and  I  take  the  general  doctrine  to  be,  that  a 
wife  cannot  plead  cruelty  as  a  bar  to  divorce  for  her  violation  of  the  mar- 
riage bed." 

(1)    Wetdm  V.   TimbreU,   5  T.  R.  357.  Prodor    ▼.  Proetcr,  2   ibid.  299.       Good- 

Slspiicfis  on   Nisi   Prius,   tit.   Adultkrt,  aU  ▼.  GoodalL,  2  I>ee  (SirG.),  394.     But 

14 — S7.  ▼•  Begt,  1  Add.  411.      A$tley  ▼.  ^jtfey,    1 

(S)     The   canon  Imw  contains  the  fol-  Hagg.   714.      Betby  ▼.  Sc«6jr,    ibid.  79a 

lowing  rule  upon  this  subject :    **  Null  us  HarrU   t.  Harris,  2  ibid.  S7&      Timminp$ 

in  matrimonium  quam  prius  polluit  v.  TimmingM,  3  ibid.  82. 


no."    C.  31.  q.  1.  c  1.  (6)  Ibid.  118. 

(3)  25  Hansard*s  ParL  Deb.  1387.     35  (7)  1  Consist  452. 

^iL  Hist.  1429.  (8)  Owe  v.  Crewe,  3  Hagg.  120.     Ay- 

(4)  SmllivaM  T.  AJTitJcm,  2  Add.  306.  lifTe's  Parergon  Juris,  226. 

(5)  Fonier  v.  Forder,  I  Consist.   147. 
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If  the  ill-treatment  is  not  of  that  gross  kind  against  which  the  law 
relieve  in  this  form,  still  the  "wife  h  not  to  find  her  remedy  in  thm  ecu 
tion  of  her  own  mind  and  person,  but  in  the  purity  of  her  coiidoclp  sna  iia 
dignilied  submission  to  undeserved  atHiction.  At  the  same  tUD€»  tkM|^ 
such  a  plea  has  no  absolute  etiect,  it  has  a  very  proper  rdrnti^a 
infidelity  on  the  part  of  the  husband  is  likewise  chlkrg^  becftitse  il 
greatly  to  the  probability  that  such  a  charge  is  well  foatided  if  tt 
that  his  affbctions  were  visibly  estranged  from  his  wife^  ajid>  thest£o€^mm^ 
likely  to  be  diverted  to  other  less  worthy  objects. 

The  doe  trine  of  recrimination  in  adultery  is  '^  a  good  inaml  wmA  ndtf 
doctrine,"  and  its  origin  is  derived  from  the  Digest  (l)y  **  Wro  mMqwe  mMon 
invicem  accusantibus  causam^repudii  dedisse  utrumque  promtnlialitai  oi 
Id  ita  accipi  debet,  ut  ea  lege,  quam  ambo  eontemp^serunl  ocoler  nrf- 
cetur ;  paria  enim  delicta  mutua  pensatione  dissolvuntur.  Judex  iddkti 
ante  oculos  habere  debet  et  inquirere  an  maritus  pudice  riTeiis«  umBm 
quoqne  bonos  mores  colendi  auctor  fuerit.  Perlniquum  enim  ▼idHoraiib 
ut  pudicitiam  vir  ab  uxore  exigat  quam  ipse  non  exhibeau'* 
Connivance.  Connivance  is  a  pka  in  bar.    Condonation  and  contitTaiiee  i 

Distinction  be-  different  in  their  nature,  thongh  they  may  have  the  same  tfgal 
niiticm  and  ojn-   t"ondonation   may   be  meritorious,    connivance  necessarily  lorol' 
lUTaooe, 


Recftmtnfltioti 
in  adultery  h 
dorivvd  from 
tlie  Digest* 


Condoniitioi]* 


nality,  and  therefore  the  evidence  to  establish  it,  should  be  the 
and  conclusive*     The  forbearance  of  a  wife,  under  the  apes  reirapcfaa^  Iff 
husband,  constitutes  no  bar  to  her  legal  remedy,  when  every  hope  of  iH 
kind  may  be  extinct.  (2)     Connivance  is  a  bar  to  a  suit  far  diiOfSilr 
adultery,  on  the  principle  volenti  non  fit  injuria,  (3)     To 
nivance  active  corruption  is  not  necessary ;  passive  ae(ial<secoe€ 
intention  and  in  the  expectation  that  guilt  will  follow  la  enougli:  hat*oilb 
other  hand,  there  must  be  consent,  not  mere  negligence,  inaiteotki^ai^ 
fidenccy  or  dulness  of  apprehension.     Matrimonial  cohabitiilioii,  allvtam 
in   possession  of  full  proof  of  adultery^  is  criminal   coonlTaooe  mti  t^ 
Insion,  barring  the  husband's  relief  for  his  wife's  adultery*  (•^)     Ast^^kmd 
eonnivauee  must  be  necessarily  circumstantial,  and  consist  of  inBDj6f& 
trifling  when  taken  separately,  but  altogether  convincing,  the  Conit  flirt 
allow  a  latitude  in  such  a  defence ;  and  tliough  it  mil  not,  ia  the  alHifl 
of  matter  strongly  inculpator}^  impute  connivance  to  the  husbaadt  il  a3 
not  debar  him  from  pleading  that  which  makes  the  histoiy  oonMlaiiii 
natural.  (5)     To  establish  eonnivauee,  it  is  not  necessary  to  ahow  piij^  li 
the  actual  commission  of  adultery :  such  extreme  n^ligeooe  to  the  c^- 
duel  of  his  wife,  and  such  encouragement  of  acquaintance  tad  taft^ 
intimacy  as    are  likely  to    lead  to   an  adulterous   iol^rcoaiac^  afe  fl^ 
cient.  (6) 

Condonation  is  also  a  plea  in  bar.     The  nature  of  this  pifa — vta  ^ 
may  be  meritorious  —  what  acts  will  remove  the  effect  of  tt  —  Iwwhf  ^ 


(1)  4«,  5,  13,5. 

(2)  TVrion  v.  Turton^  3  Hagg.  3B8. 
Kirkitali  V.  Kirkteatl,  2  ConsjaL  273.  ridt 
Stepliens   on    Nisi    Priws,    til.   Adultk&t, 

(H)  Roatrt  v.  Rofftn,  3  Hagg.  58. 

(4)  Ibid.  Timmingg  v.  TTmmtnj/jt,  ibiJ. 
76.  MooTMom  V,  MoorjotM,  ibid-  J  07.  Hod^$  t, 
Hodgn^M^.  119.  Crtwt\>CrtW€^  ibid.  131. 


(5) 
Cmfi  v.  Ct^  ibid,  SI 2* 
(6)  GUpim  X,  G^Ifim,  S  tli|9.tA  ^^ 

ibid  \2S.  Hmtrx.  Hmr.  ailt5»  ^^ 
ton  T,  Midkeimm^  ibiiL  HT.  X*9^^ 
ATTMJunts  %f>  cofTBpC  fiKSiCir^  fib  <^*  * 
i7r< r.  6  Jurki,  lia 
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is  a  bar  and  when  it  is  no  bar,  have  been  discussed  under  the  head  of  P'^Q^gg- 
cruelty.  (1) 

Condonation  being  a  plea  in  bar,  ought  in  strictness  to  be  pleaded,  that  Condonation  a 
there  may  be  an  opportunity  offered  for  contradicting  it ;  at  the  same  time,  pJ^JadedT  '"*^ 
the  Court  is  not  precluded  from  noticing  it,  to  this  effect,  at  least,  that  if 
the  fact  appear  clearly  and  distinctly  upon  the  depositions,  that  there  has 
been  cohabitation  subsequent  to  the  knowledge  and  detection  of  the  guilt 
of  the  wife,  it  may  ex  officio  call  on  the  husband  to  disprove  it.  (2)  In 
Durani  v.  Durant  (3)  it  was  said,  that  there  was  no  case  where,  unless 
pleaded,  it  had  operated  as  a  bar.  Lapse  of  time,  alone,  is  not  a  sufficient 
bar  (4) ;  but  the  first  thing  which  the  Court  looks  to  when  a  charge  of 
adultery  is  preferred,  is  the  date  of  the  charge  relatively  to  the  date  of  the 
criminal  act  charged  and  known  by  the  party ;  because,  if  the  interval  be 
Tery  long  between  the  date  and  knowledge  of  the  facts  and  the  exhibition 
of  them,  it  will  be  indisposed  to  relieve  a  party  who  appears  to  have 
•lumbered  in  sufficient  comfort  over  them.  (5) 

The  return  of  the  wife  to  the  husband's  bed  after  acts  of  cruelty  may,  Ceukltt. 
under  special  circumstances,  not  constitute  condonation.  (6)  Cruelty  may 

Cruelty  may  be  without  actual  personal  violence.  (7)    Cruelty  generally  ^  «'«tJ»out 
consists  of  successive  acts  of  ill-treatment,  if  not  of  personal  violence,  so  violence. 
that  a  species  of  condonation  necessarily  takes  place.  (8) 

If  bitter  waters  are  flowing,  it  matters  not  from  what  source  they  spring,  Jealou^  no 
and  it  is  no  defence  for  ill-treatment  by  the  husband,  that  it  was  provoked  4^^,^^^^  * 
by  jealousy ;   or  for  ill-treatment  of  the  husband  by  the  wife ;  for  both 
parties  may  sue  for  a  divorce  for  cruelty.  (9) 

Cruelty  may  be  relative  to  the  age,  habits,  &c.  of  the  party.  (10)  It  is 
not  necessary  that  the  wife  should  be  entirely  free  from  blame ;  for  the 
reason  which  will  justify  the  imputation  of  blame  to  the  wife,  will  not  justify 
the  ferocity  of  the  husband.  (11)  The  chief  question  to  be  considered 
always  is,  whether  the  cohabitation  can  exist  without  personal  danger. 
But  the  law  does  not  require  that  there  should  be  many  acts ;  in  fact,  one 
a^ravated  act  will  be  sufficient ;  but  the  Court  has  expressed  an  indispo- 
ntiou  to  interfere  on  account  of  one  slight  act,  particularly  between  persons 
who  have  been  under  long  cohabitation.  (12) 

(1)  The  leading  canes  are  Ferrert  {Lad^)  (6)  Snow  v.  Stunot  6  Jurist,  285. 

^  Farreri  (Lord),  1  Consist  130.  Dunmt\,  (7)  HMlme  v.  Hulme,  2  Add.  27.     Ottct^ 

DMnmi,  1  Ilagg.  745.    D^Aguilary,  D*Agui-  v.  Otway,  2  Phil.  95. 

W,  ibid.  781.      ^e«6y  v.  ^ee6y,  ibid.  793.  (8)    Waring  w.  Waring,  ihiA,  \ ^2,      Walli- 

Wmimeath  (MarquiM)  v.    WeBtmeath  (Mar'  court  (Lady)  if.  WaOseourt  (Lord),  5  Notes 

tUtmnt),  2  ibid.    118.  Suppl.       Timmingi  of  Cases  Ecclesiastical,  121. 
V.  T%mmimg»,  3    ibid.  82.      Turton  y,  Tur-  (9)    Holden  ▼.    Ifoiden^  1    Consist.   458. 

ttm,  ibid.  338.     Hodgtt  v.  Hudgei,  ibid.  1 1 H.  Kirkman  ▼.  Kirkman,  ibid.  409.     Vide  Dy$art 

Majftrg     y,    Rogers,     ibid.    72.       Dunn    ▼.  (CounietM)   v.  DyaaH   (Earl),  5  Notes  of 

Jhmn,  S  Phil.  411.     3  ibid.  6.  Cases  Ecclesiastical,  194.    Simmons  v.  Sim- 

(S)     Elwes   ▼.   Elwes,    1    Consist    292.  mons,    ibid.   324.        WaUtcourt   (Lady)    v. 

nmmumgi     ▼.    Timming$,     3    Hagg.     84.  WaOseourt  (Lord),  ibid.   121. 

T.  Beeby,  1  ibid.  795.  (10)    D'Aguilar  ▼.  D'AguUar,   1    IJagg. 


(S)  Ibid.  751.  782. 

(4)  Faren  (Lady)y.  Ferrers  (Lord),  1  (11)    Holden  ▼.  Holden,  1  Consist  459. 


1 34.  Waring  v.  Waring,  2  ibid.  1 59.     Best  y.  Best, 

(5)  Vide  Ferrers  (  Lady)  w.  Ferrers  (  Lord),       1  Add.  423. 


^,— ^    133.      KirhcaU  ( Latiy)    v.    KirkwaU  (12)  Hold^    ▼.   Holden,!   Consist  458. 

^t4rrd\  2  ibid.  279.  for  the  difTcrent  con-  Simmons  v.  Simmons,  5  Notes  of  Cases  Ec-^ 

itions  in    this  rcs})ect  applied   tu   the  dcsiastical,  334. 
of  wifSe  and  husband. 
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Spitting  on  tlie  wife,  a  groundless  and  malicious  diugv  i^iumi 
wife's  cbacitity,  and  turning  her  out  of  doors  (1),  and  attempdiig  69  i 
Ler  own  women  servants  are  acts  of  cruelty. 

Obtaining  the  wife's  separate  property  by  imposition  eftbooc^  ImI  6«»> 
pelling  her  by  threats  to  go  any  where  may  be  pleaded  as  crvdlj* 

And  if  the  husband  attempt,  when  infected  with  the  Tenereil  &etK«ia 
force  his  wife  to  bed,  it  is  an  offence  of  a  mixed  nature,  paftlf  emdhr  aai 
partly  adultery.  (2) 

The  husband  taking  to  a  separate  bed  is  not  pleadable  a*  crueiii*  {1} 
Desertion  must  be  coupled  with  cruelty  to  constitute  a  gnmmi  of 
divorce.  (4) 

Interilictiiig  the  wife  from  intercourse  with  her  famil^t  or  noUvl  lii 
inadvertent  acts  occasioning  pain  and  injury,  unaccotii|jiaiiled  Itj  av?  i»^ 
tcntional  blow  or  menace,  will  not  be  sufficient  grou0dj»  for  a  imlaMi  if 
separation.  (5) 

The  principles  by  which  tlfe  Court  is  guided  in  determiDio^  qpitaititm 
of  nisirital  law  have  been  summed  up  in  the  follow  log  languap  liy  Sr 
William  Scott  in  Evans  w  Evans  (S)  :  —  **The  hamantii^  oi  Qtm  C«Pt 
Las  been  loudly  and  repeatedly  invoked.  Humanity  is  the  second  fin» 
of  courts,  but  undoubtedly  the  iirbt  is  justice*  If  it  were  a  qmn^md 
humanity  simply,  and  of  humanity  which  conlined  its  views  merely  lollt 
happiuei^^  of  the  present  parties,  it  would  be  a  question  emaiily  decided  i^ 
by  iicst  itupres^ions.  Ever}'  body  must  feel  a  wish  to  sever  those  who  mJk 
to  live  separate  from  each  otber,  who  cannot  live  together  with  aay  dipi» 
of  harmony,  and  consequently  with  any  degree  of  happtiiCHi;  Im^  f 
situation  rioes  not  allow  me  to  indulge  the  feelioga,  Diueh  less  thi  lot 
feelings,  of  an  individual.  The  law  has  said  that  married  pefWMMiildi^ 
be  legally  separati  d  upon  the  mere  disinclination  of  one  or  both  la  mUM 
together.  The  disinclination  must  be  founded  upon  reasons  wfaidi  tfciliv 
approvers  and  it  is  my  duty  to  sec  whether  those  reaaotia  exttt  in  the  pMiA 
case. 

**To  vindicate  the  policy  of  the  law  is  no  necessary  part  of  thtofed 
a  judge;  but  if  it  were,  it  would  not  be  difficult  to  show  that  tW  li*  a 
his  respect  has  acted  with  its  usual  wisdom  and  htunaiiitj,  with  tytBBk 
wisdom,  and  that  real  humanity*  that  regards  the  general  intriTiti  of  1 
kind.  For  though,  in  particular  cases,  the  repugnance  of  the  bw  t»  dbnit 
the  obligations  of  matrimonial  cohabitation  may  operate  wtUa  grnl  tmnr 
upon  individuals;  yet  it  must  be  carefully  remembered,  that  the  pt^ 
happiness  of  the  married  life  is  secured  by  its  indissolubility,  WhA  Pttfk 
understand  that  they  must  live  together,  except  for  a  very  few  nmomimm 
to  the  law,  they  learn  to  soften  by  mutual  accoiQiiiodatioa  that  falf  vh^ 
thry  know  they  cannot  shake  ofl^;  they  become  good  baslnaife  mi  ^ 
wives,  from  the  necessity  of  remaining  hu>band«(  and  wiv¥«;  fori 
is  a  powerful  master  in  teaching  the  duties  which  it  bDpotea.  If  it  ^ 
once  understood,  that  upon  mutual  disgust  married  persons  aHht  lis  I 


(1>     Durftnt    ▼.   Durante    I  Ha^lg,    765. 
Pffpkin.  V.  Pupkin,  iliid.  765,  in  noi. 
#      ['!}  2  Bnnfs  E.  L.  by  Phillimorc,  503.  n, 

(3)  D'A^Milar  v.  DAgmlar,  I  Hajfg,775. 

(4)  EvQiiM  V.  Evitns^  I  ConslisL  lilO. 


(5)  /VtcM  f.  NtmkC  4 
etiam  Simmamg  r,  SSm^m 
EcoIeatasticBlf  934. 

(«)  1C0OM.S& 
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separated,  many  couples,  who  now  pass  through  the  world  with  mutmil    D*^»ci. 
eomfort,  with  attention  to  their  comiimn  uffs^prlng  and  to  the  moral  order    Judgmpnt  vf 
of  civil  society,  might  have  been  at  this  moment  living  in  a  state  of  mutual    Sir  William 
onkindneas  —  in  a  state  of  estrangement  from  their  common  offspring  —    ^^  j^^^ 
and  in  a  $tate  of  the  most  licentious  and  unreserved  immorality.     In  this 
cii5e,  OS  in  many  otlier^^,  the  happiness  of  some  individuals  must  be  sacrificed 
lo  tlie  greater  and  more  general  good- 

"  That  the  duty  of  cohabitation  is  released  by  the  cruelty  of  one  of  the 
les  h  admitted,  but  tbe  question  occurst  what  is  cruelty  ?     In  the  pre- 

it  case  it  h  hardly  necessary  for  me  tu  tli'fiue  it;  because  the  faets  here 
Odmptained  of  are  such  as  fall  within  the  most  restricted  definitioti  of 
eruelty ;  they  affect  not  only  the  comfort,  but  they  affect  the  health,  and 
even  the  life,  of  the  party.  1  shall  therefore  deeline  the  task  of  laying  down 
a  direct  definition.  This,  however,  must  be  understood,  that  it  is  the  duty 
of  courts,  and  consequently  the  inclination  of  courts,  to  keep  tlie  rule  ex- 
toODely  strict.  The  causes  must  be  grave  and  weighty,  and  such  bs  show 
an  absolute  impossibility  that  the  duties  of  the  married  life  can  be  dis- 
abarged.  In  a  Mtate  of  personal  danger  no  duties  can  be  discharged ;  for 
tbe  duty  of  self-preservation  must  take  place  before  the  duties  of  marriage, 
which  are  secondary  both  in  commencement  and  in  obligution ;  but  what 
IklU  short  of  this  is  with  great  caution  to  be  admitted.  The  rule  of  *  per 
qood  consortium  amittitur  '  is  but  an  inadequate  test;  for  it  still  remains  to 
|>e  enquired,  what  conduct  ought  to  produce  that  effect?  whether  the  con- 
aortium  is  reasonably  lost?  and  whether  the  party  quitting  has  not  too 
hastily  abandoned  the  consortium? 

"  What  merely  wounds  the  mental  feelings  is  in  few  cases  to  be  admitted, 
where  they  are  not  accompanied  with  bodily  injury,  either  actual  or 
vaenaced.  (l)  Mere  austerity  of  temper,  petulance  of  manners,  rudeness  of 
language,  a  want  of  civil  attention  and  accommodation,  even  occasional 
*iftBles  of  passion,  if  they  do  not  threaten  bodily  harm,  do  not  amount  to 
lilgal  cruelty :  they  are  high  moral  offences  iii  the  marriage  state  undoubt* 
wiikft  not  innocent  surely  in  any  state  of  life,  but  still  tJiey  are  not  that 
cruelty  against  which  the  law  can  relieve.  Under  such  misconduct  of  cither 
af  the  parties,  for  it  may  exist  on  the  one  side  as  well  as  on  the  other,  the 
fruffering  party  must  bear  in  some  degree  tlte  consequences  of  an  injudicious 
eonnection  ;  must  subdue  by  decent  resistance  or  by  prudent  conciliatiou ; 
and  if  this  cannot  be  done>  both  must  suffer  in  silence.  And  if  it  l>e  com- 
plained that  by  this  inactivity  of  the  Courts  much  injustice  may  be  suffered* 
mad  much  misery  produced,  the  answer  is,  that  courts  of  justice  do  not 
IKretend  to  furnish  cures  for  all  the  miseries  of  human  life.  They  redress  or 
punish  gross  violations  of  duty;  but  they  go  no  further;  they  cannot  make 
toen  virtuous ;  and,  as  the  happiness  of  the  world  depends  upon  its  virtue, 
there  may  be  much  unhappiness  in  it,  which  human  laws  canuoi  undertake 
to  remove. 

**  Still  less  is  it  cruelty,  where  it  wounds  not  the  natural  feelings,  but  the 
acquired  feelings  arising  from  particular  rank  and  situation  ;  for  the  Court 
bas  no  scale  of  sensibilities  by  which  it  can  gauge  the  quantum  of  injury 


(I )  \ldc  Olirrrv,  O/iWr,  1  Consist  M4. 
UarrU   V.  Iiarri»,  2  ibid.  148.      Kirkman 
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done  and  felt;  and  therefore,  though  the  Court  will  not  afc 
considcratioos  of  that  sort,  where  they  are  stated  merely  as 
vation,  yet  they  cannot  constitute  cruelty  where  it  would  not 
have  existed ;  of  course,  the  denial  of  little  iudulgeoc9  aad 
accommodations  witich  the  delicacy  of  the  world  h  a|>t  la  ouiillMr 
its  necessaries,  is  not  cruelty.  It  may,  to  be  sure,  be  a  hmnh  thiag  lo 
the  use  of  a  carriage,  or  the  use  of  a  servant ;  it  mar  in  many  emm  le 
extremely  unhandsome,  extremely  disgraceful  to  the  ehametcr  of  tlic  !■§- 
band  ;  but  the  Ecclesiastical  Coui*t  does  not  look  to  siscli  iBSttPft;  At 
great  ends  of  marriage  may  very  well  be  earned  on  wllb<Ntt  thnm ;  vod  i 
people  will  quarrel  about  such  matters,  and  which  lliey  ecrtaioly  Wf  4i 
in  many  eases  with  a  great  deal  of  acrimony,  and  sonieliiBcsft  mhk  wmA 
reason,  they  yet  must  decide  such  matters  as  well  &a  Ifacy  can  la  tliiiritvt 
domestic  forum, 

**  These  are  negati%^e  descriptions  of  cruelty  ;  they  sbow  only  wimi  mmBi 
cruelty,  and  are  yet  perhaps  the  safest  definitions  whicb  can  b^  givis  uukt 
tlii^   infinite   variety  of  possible   cases  that  may  come   befoPa  liwCMft 
But  if  it  were  at  all  necessary  to  lay  down  an  alBrmative  mlut  I  takt  it  te 
the  rule  cited  by  Dr.  Bever  from  Clarke,  and  the  other  books  of  pmmm, 
is  a  good   general  outline  of  the  canon  law,  the  law  of  tbls  cottDlry  wfm 
this  subject     In   llie  older  cases  of  this  sort^  which  I  havi!  bail  an  Qffi^ 
tunity  of  looking  into,  I  have  observed  that  the  danger  of  life*  Simk  if 
health  is  usually  inserted  as  the  ground  upon  which  the  Coait  bM  p^ 
ceeded  to  a  separation.     This  doctrine  has  been  repeatedly  applied  hf^ 
Court  in  the  cases  that  have  been  cited.     The  Court  hma  nertsF  kmm  4nwm 
oti^  this  ground.     It  has  been  always  jealous  of  the  incoDTeoJeoee  mi4tf^ 
ing  from  it ;  and  I   have  heard  no  one  case  cited,  in  which  tbe  C4Wft  In 
granted  a  divorce  without  proof  given  of  a  reasonable  appnebtawa  d 
bodily  hurt.     I  say  an  apprehension,  because  assuredly  tha  CcMOtiiaal* 
wait  till  tlie  hurt  is  actually  done;  but  the  apprehension  must  be 
it  must  not  be  an  apprehension  arising  merely  from  an  esi|ttiute 
eased  sensibility  of  mind.     Petty  vexations  applied   to  sqgIi  a 
of  mind  may  eertainly  in  time  wear  out  the  animal  machine;  batitflllif 
are  not  eai^es  of  legal  relief;  people  must  relieve  themsetves  aawfUliA^ 
can  by  prudent  resistance —  by  calling  in  the  succours  of  religioa  latf  te 
consolation  of  friends ;  but  the  aid  of  courts  is  not  to  be  resorlrd  totMmA 
cases  with  any  effect/' 

8<>domy  is  a  cause  for  divorce  h  mensa  et  thoro :  —  Lady  Biwif 
libelled  her  husband.  Sir  George  Bromley,  in  the  Conaiftorial  Cast  4 
York,  founding  her  claim  to  a  divorce  a  mens^  et  thoitv  oa  a  vteite  ^ 
a  jury  that  Sir  George  was  guilty  of  an  a^isauU  with  an  inleot  ai  ei^^ 
sodomitical  practices  with  A,  Bm  for  which  he  was  8cntepef>d  tataar*'* 
imprtsonnient  in  the  gaol  of  Nottingham.  The  judge,  bowrrs;  nju-i^ 
the  libel,  but  Lady  Brondey  appealed  to  the  delegates. 

For  the   respondent  it  was  objected,  that  there  was  iKi€afe«Wfir<^ 
actual  sodomy  had  been  d«H^med  a  sufficient  cause  for  a  diTOffet ;  i 
a  mere  attempt    to  commit  it  could   not  be  deemed  sidBciwii:  ^^ 
posing  it  to  be  a  sufficient  cause,  the  libel  ought  to  bare  frtak^  i^ 
from  which  the  guilt  was  to  be  inferred,  which  sboald  bare  betMif^ 
eubject  ut  proof  f  and  that  merely  staling  the  verdict,  and  jaalMl 
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record  of  it,  could  not  entitle  the  lady  to  a  divorce.      But  the  judges   Divorce. 
thought  the  objections  insufficient*   reversed  the  sentence  of  the   Co'urt 
below,  and  pronounced  for  the  divorce.  (I) 

This  doctrine  is  in  accordance  with  the  opinion  of  an  eminent  canonist, 
who  says,  <<  Tenendum  est  sodomiam  sufficere  ad  divortium,  quia  sodomia 
est  gravius  delictum  adulterio.  Si  ergo  ob  adulterium  permittitur,  idem  k 
fortiori  dicendum  erit  de  sodomia."  (2) 

By  the  canon  law,  a  divorce  will  not  be  granted  on  the  confession  of  the    Ditorck  kot 
parties,  as  will  appear  by  the  following  language  of  canon  105.      "  Foras-  *°  "  °*  ^^^' 
much  as  matrimonial  causes  have  been  always  reckoned  and  reputed  amongst  Partus. 
the  weightiest,  and  therefore  require  the  greater  caution  when  they  come  to  Canon  105. 
be  handled  and  debated  in  judgment,  especially  in  causes  wherein  matri- 
mony, having  been  in  the  church  duly  solemnised,  is  required  upon  any 
suggestion  or  pretext  whatsoever  to  be  dissolved  or  annulled  ;  we  do  straitly 
charge  and  enjoin  that  in  all  proceedings  to  divorce  and  nullities  of  matri- 
™ODy,  good  circumspection  and  advice  be  used,  and  that  the  truth  may  (as 
far  as  is  possible)  be  sifted  out  by  the  deposition  of  witnesses  and  other 
lawful  proofs  and  evictions,  and  that  credit  be  not  given  to  the  sole  con- 
fession of  the  parties  themselves,  howsoever  taken  upon  oath,  either  within 
or  without  the  Court." 

The  rule  of  the  canon  law  upon  this  head,  is  in  a  decretal  epistle  of  Pope 

Celestine  III.,  and  is  as  follows :  —  Tuae  fraternitati   respondemus,  quod 

propter  eorum   confessionem  tantikm,  vcl  rumorem  vicinise,  separari  non 

P     debet:    cum  et  quandoque  nonnulli  inter  se  contra  matrimonium  velint 

ooUodere,  et  ad  confessionem  incestiis  facile  prosilirent,  si  suo  judicio  cre- 

^    dereut  per  judicium  ecclesios  concurrendum.     Rumor  autem  vicinise  non 

-    adeo  est  judicandus  validus,  quod  nisi  rationabiles  et  fide  dignse  probationes  * 

«    accedanty  possit  bene  contractum  matrimonium  irritari.  (3) 

This  prohibition  against  accepting  the  sole  confession  of  the  parties  was 
,.    expressly  renewed  in  the  canons  of  1597(4):  and  the  necessity  of  such  a 
^  prohibition  will  appear  from  the  ancient  acts  of  court,  in  which  are  en- 
tered the  very  numerous  separations  pronounced  upon  the  sole  confession 
of  the  parties. 

In  an  anonymous  case  (5)  there  is  a  remarkable  instance  of  this  kind, 

^berein  a  prohibition  was  prayed  in  behalf  of  the  children  who  were  in 

«liuiger  to  be  bastardised  by  such  a  fraud.     Collet  married  Mary,  and  had 

^shildren  by  her ;   and  he  and  Mary  were  libelled  against  in  the  Spiritual 

Ooorty  for  that  be  had  before  married  Anne,  the  sister  of  Mary.     He  and 

^^fsury  appeared  and  confessed  the  matter ;  upon  which  a  sentence  of  di- 

^N>rce  was  to  pass :  whereas,  in  truth,  Collet  was  never  married  to  Anne, 

^mt  this  was  a  contrivance  between  him  and  his  wife  to  get  themselves 

^Uvamed  after  they  had  lived  together  sixteen  years. 

Sometimes  women  were  suborned  to  personate  the  wife,  who  came  and  con- 
the  adultery ;  so  that  the  real  wife  might  be  divorced,  although  igno- 
;  of  the  proceedings.    And  Clarke  says  he  knew  two  instances  in  hb  time, 

(1)  Feb.  1794.    2  Add.  158.  tn  not.;  vide  (4)  "  Ncc  partium  confetsioni  (quae  in  his 

lisBi  Mo^  T.  Mogp,  ibid.  292.  causis  sippe  fallaz  est)  temere  coofidatur.** 

(S)     Saiichex,  lib.    x.  dUp.  4.  r.  3.  (.">)  2  Mod.  314. 

(S)  GibHou's  Codex,  445.      Extra.  I.  4. 
.  IS.  c  5.  I 
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Dironcc  ^iliere  supposititious  women  (not  the  wi^es  of  the  parties)  were  suborned  to 

"       come  and  confess  the  adultery,  as  if  they  had  been  the  real  and  true  wives.  (1) 

Suit  roa  the  In  suits  for  the  restitution  of  conjugal  rights,  the  marriage  b  pleaded  bj 

CoH^'JcAr'*  **'  the  party  proceeding ;  and  it  is  further  allied  that  the  party  proceeded 

Rights.  against,   has   withdrawn  from  cohabitation ;  and  the  prayer  is,  thM  tbe 

defendant,  whether  husband  or  wife,  shall  be  compelled  to  return  to  ooba- 

bi  tat  ion. 

In  d«?fence,  the  marriage  may  be  denied,  or  the  adultery  or  cruelty  of  die 
plaintiff  pleaded  in  bar.  (2)  The  Ecclesiastical  Court  can  only  ioterfere  in 
the  way  of  restitution,  where  matrimonial  cohabitation  b  suspended.  The 
single  duty  which  it  can  enforce  by  its  decree  in  a  suit  of  this  oaUnie,  ii 
that  of  the  married  parties  living  together.  Hence  it  is  incompetent  to  tke 
wifi*  to  sue  the  husband,  or  the  husband  the  wife  for  restitution  of  ooojogal 
rights  pending  cohabitation.  (3) 

If  a  wife,  proceeding  against  her  husband  for  cruelty  and  adultery,  wis 
not  originally  justified  in  withdrawing  from  her  cohabitation,  the  Coot 
must  pronounce  her  under  the  obligation  to  return ;  but  the  husband's  rigkti, 
though  they  may  be  legally  insisted   upon  by  due  exercise  of  msritil 
authority,    must  not   be   enforced   by  indignity,  brutal   violence,  or  hf 
threats.  (4) 
How  this  Ruit         ^"  ^  ^"^^  ^^^  ^^^  restitution  of  conjugal  rights^  it  is  competent  to  tbe 
difTen  from  a      husband  to  plead,  by  way  of  defence,  former  acts  of  adultery,  though  kog 
ior^adulfJr °'*^  siiice  committed  by  the  wife;  and  such  charges,  if  established  by  evidence^ 
will  suffice,  unless    the   husband    has   condoned,  or   connived  at  thoL 
There  is  a  wide  distinction  between   an   allegation  of  adultery  broi^ 
by  the  husband  as  the  original  plaintiff  in  a  suit  of  divorce  from  his  ink 
after  a  lapse  of  twenty  years  from  the  time   of  separaUon,  and  one  of  i 
similar  tenor  offered  in  a  case  where  the  wife  commences  a  suit  for  tk 
restitution  of  conjugal  rights;  the  true  distinction  being,  that  the  very  svse 
facts  and  circumstances  admissible  by  way  of  defence  to  such  a  suit,  mir 
not  be  sufficient  to  authorise  the  husband  in  proceeding  originally  in  a  suit 
for  divorce  by  reason  of  adultery.  (5) 
Canon  107.  By  canon  107.  "  in  all  sentences  pronounced  only  for  divorce  and  sepan- 

Onali sentences  tion  u  thoro  ct  mensu,  there  shall  be  a  caution  and  restraint  inserted  io  tk 
for  divorce,  j^qi  of  t|,e  gaid  sentence,  that  the  parties  so  separated  shall  live  chastely  td 
taken  a^^ainst  Continently ;  neither  shall  they,  during  each  other's  life,  contract  matriooBf 
marrying  with  any  other  person.     And  for  the  better  observation  of  this  last  daoM, 

orher'bHf^*  tlie  said  sentence  of  divorce  shall  not  be  pronounced  until  the  pMtr  » 
parties  requiring  the  same  have  given  good  and  suificieut  cantioQ  td 
security  unto  the  Court,  that  they  will  not  any  way  break  or  tiaosgree  tk 
said  restraint  or  prohibition.*' 

This  doctrine  of  the  canon  law,  that  neither  of  the  parties  shall  cootnet 
matrimony  during  each  other's  life,  which  is  also  that  of  the  ancient  eov 
stitutions  of  the  English  church,  was  confirmed  by  the  temporal  judges  in  t^ 

(1)  Oughton,  316.  (4)  D'AguUar   v.  D'AgmOar,    \  HJgf 

(2)  Best  V.  Bent,  1  Add.  411.        Grant  v.  84 
Granty  1  Lee  (  Sir  G. ),  592.    Swift  v.  Swift,  (5)  Moort  v.  Moorr,  cit  in « B*"^  *•  *• 
4  Hogg.  153.  by  PhiUimore,  5O0.  (d> 

( .'V)     Onne  v.  Orme,  2  Add.  382.     FortUr 
V.  Forster,  1   Consist.  154. 
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case  of  Fuliambc(l),  who  having  been  divorced  from  his  wife  for  incon-  Divorce. 
tinency  on  her  part,  married  again  during  her  life ;  and  the  second  marriage 
was  declared  to  be  void,  because  it  was  only  a  divorce  k  thoro  et  mensa. 
Nevertheless,  various  acts  of  parliament,  for  the  divorce  of  particular  per- 
sons in  cases  of  adultery,  agreeably  to  what  the  reformatio  legum  proposed 
ID  general,  have  allowed  a  liberty  to  the  innocent  person  of  marrying  again. 

By  canon  108.  •*  if  any  judge,  giving  sentence  of  divorce  or  separation,   J;*"°"  ^^®* 
•hall  not  fully  keep  and  observe  the  premises  (2),  he  shall  be,  by  the  arch-  judges  oia-iid- 
bishop  of  the  province,  or  by  the  bishop  of  the  diocese,  suspended  from  the  ing  in  giving 
exercise  of  his  office  for  the  space  of  a  whole  year ;  and  the  sentence  of  sepa-  JJ"*^^ 
ration  so  given,  contrary  to  the  form  aforesaid,  shall  be  held  void  to  all  intents 
and  purposes  of  the  law,  as  if  it  had  not  at  all  been  given  or  pronounced." 

By  canon  106.  '*  no  sentence  shall  be  given  either  for  separation  a  thoro  Canon  106. 
et  mensa,  or  for  annulling  of  pretended  matrimony,  but  in  open  court,  and  No  sentence 
in  the  seat  of  justice ;  and  that  with  the  knowledge  and  consent  either  of  the  ^e  given  but  io 
archbishop  within  his  province,  or  of  the  bishop  within  his  diocese,  or  of  open  court. 
the  dean  of  the  arches,  the  judge  of  the  audience  of  Canterbury,  or  of  the 
▼icars  general,  or  other  principal  officials,  or,  sede  vacante,  of  the  guardians 
of  the  spiritualities,  or  other  ordinaries  to  whom  of  right  it  appcrtaincth,  in 
their  several  jurisdictions  and  courts,  and  concerning  them  only  that,  are 
then  dwelling  under  their  jurisdictions." 


18.   Bastards.  Bastards. 

The  effect  of  the  original  voidance  and  nullity  of  a  marriage  is,  that  the 
wife  is  barred  of  dower,  and  the  issue  are  illegitimate. 

Children  born  after  a  divorce  for  adultery  will  be  deemed  bastanls ;  for 
a  due  obedience  to  the  sentence  will  be  intended,  unless  the  contrary  be 
shown.  (3) 

All  are  termed  bastards  that  are  bom  out  of  lawful  matrimony.  (4)  Bom  out  of 

Lord  Coke  says  that  by  the  common  law,  if  the  husband  be  within  the  four  l»^f"l  matri- 
seas,  that  is,  within  the  jurisdiction  of  Uu*  King  of  England,  if  the  wife  have 
iaaue,  no  proof  is  to  be  admitted  to  prove  the  child  a  bastard,  unless  the 
Jiusband  has  an  apparent  impossibility  of  procreation  ;  as  if  the  husband  be 
bot  eight  years  old,  or  under  the  age  of  procreation,  such  issue  is  bastard, 
although  born  within  marriage.  But  if  the  issue  be  born  within  a  month 
or  a  day  after  marriage,  between  parties  of  full  lawful  age,  the  child  is 
legitimate.  (5) 

This  rule  is  now  exploded  (6),  and  if  non-access  can  be  proved,  the  issue 
mre  bastards  (7) ;  but  it  cannot  be  proved  by  the  wife  alone,  though  she 
mx  necessitate  may  be  admitted  to  prove  the  fact  of  adultery.  (8)  If  husband 
mad  wife  consent  to  live  separate,  the  children  are  presumed  legitimate  till 
son-access  be  proved ;  otherwise,  if  they  are  divorced  a  mensa  et  thoro.  (9) 
'Non-access  of  the  husband  need  not  be  proved  during  the  whole  period  of 


niony. 


(1)  Aye  v./*ii/tam6f,  Moore  (Sir  F.), 683.  (7)  Rex  y,  £edaU(Jmhabiiants  of),  ^  Str. 

(S)  /.  e.  the  directions  of  canon  107.  1076. 

(S)  Si.(;eorgev,  St.  Marparet'g,  fVettmim'  (8)    Rex  v.  Rook,   I  Wils.  340.     Rex  v. 

Icr  (Pan$he9  of),  1  Solk.  123.  Rending,  C.  T.  H.  79.     Goodright  v.  Mint, 

(4)  1   Inst.  244.  (a).  2  Cowp.  51)4. 

(5)  Ibid.  (9)   Ibid.    St.  Grorgt    v.  St.    Margaret'i, 

(6)  Bull.  N.  P.  112.  (a).  PTiMtminMtir  (iWi*Ae#  of),  I  Salk.  123. 
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the  wife's  pregnaTJcy ;  it  is  eufficietit  if  the  drcum stances  of  tbc 
jmtuml  impossibility,  tliat  tlie  husband  could  be  the  father. (I) 
In  Rex  v%  Luffe  (2)  it  appeared,  that  the  wife  of  a  mariner  wwB 
a  male  child  on  the  13th  July,  1806,  The  husband  had  bren  bc^osd  mtK 
and  she  ilid  not  have  access  to  him  from  the  9th  April,  1 80K  ti\l  tkt  SM 
Juiie»  1806  ^  lirteeii  days  before  the  child  was  bom.  Lord  EDcalionMCh 
said,  *'  From  all  the  authorities^  I  ttiink  the  conclu^ioo  majr  b«9  drmwii^hl 
circumstauce^  which  show  a  natural  impossibility  that  tKe  tiiMband 
be  the  father  of  the  child  of  which  the  wife  is  deliveretl,  wbctlMr  i 
from  his  being  under  the  age  of  puberty,  or  from  bis  labouriag 
ability  oecaj^ioned  by  natural  infirmity^  or  from  the  lenglii  of  Itoitdifni 
since  his  death,  are  grounds  on  which  the  illegitimacy  of  the  eUd  ■q^hl 
founded.  And  therefore,  if  we  may  resort  at  all  to  suek 
arising  from  the  natural  causes  adverted  to^  we  may  adopt  otlwr 
equally  potent  and  conducive  to  show  the  absolute  physical 
of  the  husband's  being  the  father;  I  will  not  say  the  improbabilitj  af  ill 
being  such^  for  upon  the  ground  of  improbability,  however  stroo^  I  dmdi 
not  venture  to  proceed/' 

Mr- Justice  Le  Blanc,  in  concluding  his  judgment,  s^ld,  ^  Wlnereiltai 
be  demonstrated  to  be  absolutely  impossible,  in  the  course  of  natarv,  lltt 
the  liusband  could  be  the  father  of  the  child,  it  does  not  break  in  apeaifct 
reason  of  the  current  of  authorities  to  say,  that  the  is»ue  is  iUigifiiif 
If  it  do  not  appear  but  what  he  might  have  lieeo  the  fallier^  the 
tion  of  law  still  holds  in  favour  of  the  legitimacy." 

Where  the  husband  has  had  opportunity  of  access  to  lijs  wife  ala 
which  adniiU  of  hi»  having  then  begotten  the  child  barn  of  bisr,  be 
sumed  to  have  done  so.     But  that  presumption  may  be  rebutted  by 
circumstances  to  show  that  the  husband  did  not  have  sexaal  iat 
with  his  wife. 

Thus  in  Cope  v.  Cftpe  (5)  Mr.  Baron  Aldersoui  in  suinming  ajs  mi  m 
the  jury,  **  There  are  three  propositions  which  I  hhatl  lay  down  to  jwg  m 
law,  and  you  will  find  your  veniict  accordingly, 

'M,  If  a  child  be  born  after  the  marriage  of  tlie  mother^  and  daiiiif  bir 
husband's  lite,  that  child  is,  in  ]>oint  of  law,  to  be  presumed  to  be 
but  that  presumption  may  be  rebutted  by  evidence, 

**  2.  The  ]) resumption  of  the  child*:*  legitimacy  in  the  case  pott 
if  it  be  shown  that  tfie  husband  had  not  access  to  hi«  wife  witbtasHfta 
period  of  time  before  the  birth  of  the  child,  as  admits  of  his  banaf  bi* 
the  father.  But  if  he  had  opportunities^  of  aocesa —  (by  wbicb  I  w^ 
opportunities  of  having  sexual  intercourse  with  his  wife)  —  ii  ts  to  b»p9* 
sumed;,  that  he  availed  himself  of  those  opportunities,  uolesa  he  bt  liviBtt 
be  impotent. 

3.  But  then»  thirdly,  even  where  the  husband  is  shows  to  bate  lad  tb^ 
opportunities  of  access,  and  was  not  impotent,  still  thi«  pre^Muapdca  ■!• 
(of  sexual  intercourse)  may  be  rebutted ;  as  where  the  wife  i»  Itv^f  • 
open  and  notorious  adultery,  and  the  husband  on  one  single  timatbm^ 
had  opportunity  of  aecesa  to  her,  and  then  at  a  time  and  vnder  W^^ 
stances  rendering  it  extremely  improbable  that  he  availed  btaiflelf  ^  ^ 


(1)     Goodright    V.   iUw*.    2   Cowp.    50K 
Rex  V,  A«a  [ifthabitanU  of  %  U  Eii*l,  t32. 


(2)  8  £mC  199: 
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opportunity,  those  facts  might  perhaps  be  urged  as  a  reasonable  ground  for  Bastards. 

concluding  that  sexual  intercourse  did  not  take  place.    The  case  of  Morris 

▼.  Davies  (1)  was  decided  on  that  principle ;  the  Lord  Chief  Baron  coming 

to  that  conclusion,  that  the  open  adultery  of  the  wife,  and  her  concealing 

the  birth  from  the  husband,  and  other  circumstances^  led  to  the  inference 

that  no  intercourse  had  taken  place  between  the  husband  and  the  wife. 

**  But  in  considering  this  question,  you  ought  to  be  very  careful  in  ex« 
amining  the  evidence,  and  to  have  such  cogent  proof  before  you,  as  leavefi 
no  doubt  in  your  mind,  that  the  husband  did  not  avail  himself  of  the 
opportunity  of  intercourse.  And  if  once  you  are  satisfied  that  the  husband 
had  sexual  intercourse  with  his  wife,  the  presumption  of  legitimacy  is  not 
to  be  rebutted  by  its  being  shown  that  other  men  also  had  sexual  inter- 
course with  the  woman.  The  law  will  not,  under  such  circumstances, 
allow  a  balance  of  the  evidence  as  to  who  is  most  likely  to  have  been  the 
father."  (2) 

If  the  husband  be  castrated,  so  that  it  is  apparent  that  he  cannot  by  any  Impotcncy. 
possibility  beget  any  issue,  and  if  his  wife  have  issue  several  years  after,  it 
will  be  bastard,  although  begotten  within  marriage,  because  it  is  apparent 
that  it  cannot  be  legitimate.  (3)     But  this  does  not  hold  with  regard  to 
impotency.  (4^ 

If  a  man  marry  his  kinswoman  within  the  degrees  of  consanguinity,  Inueofa  mar- 
the  issue  between  them  are  bastards,  for  the  marriage  is  void.  (5)  'J*^*  witlun 

The  temporal  courts  always  considered  marriages  void  by  canonical 
disabilities,  as  requiring  a  judicial  sentence  to  render  them  void  at  common 
law,  and  restrained  the  ecclesiastical  courts  from  bastardising  the  issue  of 
such  marriages  after  the  death  of  cither  of  the  parents.  But  in  1835,  Lord. 
Lyndhurst  introduced  an  act  into  the  House  of  Lords,  declaring  all  exist- 
ing marriages  voidable  by  affinity  to  be  valid  retrospectively,  but  for  the 
future  ipso  facia  null  and  void.  This  act  became  the  law  of  the  land  by 
Stat.  5h6  Gul.  4.  c.54.,  its  operation  being  limited  to  England  and  Ireland. 
The  future  issue,  therefore,  of  marriages  no  longer  voidable,  but  void  by 
affinity,  must  be  bastards. 

When  a  woman  is  separated  from  her  husband  by  a  divorce  a  mcnsa  et  Child  1>egottcn 
thoro,  the  children  she  has  during  the  separation  are  presumed  to  be  bas-  ^^^  *  divorce 
tards,  unless  it  appear  upon  proof  that  the  husband  after  such  separation 
cohabitcfi  with  his   wife.  (6)     This   must  of  course  be  understood  with 
some  reference  to  the  interval  between  the  birth  of  the  child  and  the  date 
of  the  divorce. 

All  children  inheritors,  which  shall  be  born  without  the  ligeance  of  the   Child  born  out 


^    King  of  England,  shall  have  the  same  benefit  of  inheritance  as  if  tliey  were  ^i^^f^ncl?* 
^    bom  within  the  king's  ligeance,  so  always  that  the  mothers  of  such  children 
s'    do  pass  the  sea  by  the  licence  and  wills  of  their  husbands.     And  *'  if  it  be 

alleged  against  any  such  born  beyond  the  sea,  that  he  b  a  bastard,  in  case 
:'   where  the  bishop  ought  to  have  cognisance  of  bastardy,  it  shall  be  com- 
f 
(        (1 )  3  C.  &  P.  215.  (5)  Stat.  5  8t  6  Gul.  4.  e.  54.    Stephens* 

(3)   Vide  Head  v.  Ifead,  I  S.  &  S.  152.        Eccle^iMtical  Sututes,  1647. 
^-     Bmmbury  Pierage  com,  ibid.  153.  /xu/,  795.  (6)  1  Bac.  Abr.  Battardy  (A),  735.    St, 

p         (S)    \    Rol    Abr.    Bastardy  (A),     358.        Georfft  v.  St,  Maryaret\  k'eMtmiiuter  (Pa^ 

pL8.  rhhet  of),  1   Salk.  123.    Expartt  Aitcough, 

•         (4)    Burit^t  case,  5  Co.  98.      Lwmxx  ^.       2  WW  ms,  501, 

iblmden,  2  Str.  94a 
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CI  I  i  Id  born 
belbrt?  thu 
parent's  inar- 


Cliild  botn 
nftvr  the 
fathfr*s  death, 
and  tlif  nidtber 
inarTit-d  sigain. 


manded  to  the  bishop  of  the  place  where  the  demaDd  k,  t4^i  i 
court  where  the  plea  thtreof  haugeth.  as  of  old  times  baili 
ca&e  of  bastardy  alleged  against  them  which  were  bam  in  I 

To  the  king's  writ  of  bastardy,  whether  one  being  b<..  *.  ,^ti 
mony  uiight  inherit  in  like  matiDer  as  one  born  after  matrimofiy,  all  lk 
bishops  answered,  that  they  would  not,  nor  could  answer  ta  it,  bori— 
it  was  directly  against  the  common  order  of  the  churcli.  Aoii  all  lie 
bishops  instanced  the  iordsy  that  thej  would  eonsent  iJ&ftI  all  fvch  m 
were  burn  before  mati*imony  shouhi  be  legitimate,  as  well  as  liuMe  Un 
within  matrimony,  as  to  the  succession  of  inheritance,  fofaMnncli  af  ^ 
church  accepts  such  for  legitimate.  And  all  the  earU  and  huosf  vid 
one  Yoicet  answered  that  they  would  not  change  the  lawis  of  tlit  roJB 
which  hitherto  had  been  used  and  approved.  (2) 

If  a  man  has  a  wife  and  die?i|  and  within  a  short  time  ilie  wHe  mth 
ries  again,  and  within  nine  months  has  a  child,  so  that  tJie  child  Vif  It 
the  child  of  the  first  or  of  the  second  husband ;  in  this  ca#ey  if  it  caMHl  It 
known  by  circumstances,  the  child  may  choose  the  firat  or  lecopd 
for  liis  father.  (3) 


(1)  Stat.  25  Edw,  3.  st.iL 

(2)  Stat.  i>0  Hen.  3.  e.  9.  /»</c  1  De 
Lolme  on  the  English  Cumtitutiori,  by 
Stephens,  80.  Doe  ft  Birtwhtttk  ▼.  Varddt, 
5  B.  ^5c  C.  452.    6  liing.  N.  C  385. 

(3)1  Rol.  Ahr.  Bmtard,  S57.  pi.  5, 

By  the  civil  lawg  such  as  wer^  bom  in 
the  beginning  of  the  eleventh  month  after 
the  dticcrase  of  their  mother's  husband,  were 
to  be  accounted  legitimate;  but  such  as 
were  bom  in  the  end  thereof  were  to  lie 
aceountcd  Ijaiitardft ;  yet»  contrary  to  this 
l«w,  the  Gloss,  cites  the  case  of  a  widow  in 
Paris  who  was  delivered  of  a  child  the  four- 
tet-nth  month  after  her  husband's  death,  yet 
the  good  repute  of  (he  woman^s  continency 
prevailed  mo  much  against  the  letter  of  the 
bw,  that  the  Court  judged  the  CBUst^  of 
childhirtb  tu  be  »jnielime«  extraordinary, 
tiie  woman  to  be  chaste,  and  the  child  legi- 
timate. But  this  a*v  the  GIo^  adds,  ought 
not  to  be  easily  drawn  into  exatni>le.  Godol- 
phin*s  Ropt'Ttorium,  48*?, 

It  was  fuund  by  verdict,  that  Henry,  the 
son  of  Beatrice,  who  was  tlie  wife  of  llobert 
iiaduxll,  deceased,  was  born  eleven  days 
after  a  woman*s  furthest  lawful  time.  And 
thereupon  it  wa-t  adjudged,  that  he  was  not 
the  son  of  Itobert.  Now  the  liine,  say* 
Lord  Cuke  in  that  ca^e,  appointed  by  the 
law,  at  the  furthest,  is  nine  months,  or 
forty  wt-cks*  but  she  may  be  delivered  before 
tliat  time.    1  In*.u  l'J3. 

In  the  foregoing  ca«et  instead  of  the 
furthest  lawful  lime,  it  might  have  been 
better  to  have  said  the  common  usual  timej 
or  rather,  that  the  u&ual  time  i»  nine  sotar 
mouth;;  and  ten  dayii.  (I  Bac.  Al>r.  /?a*- 
iftriJff  (A J,  753.)  Mr,  Hargrave,  in  his 
edition  of  Coke  upon  Littleton  (lt23.  b), 
has  given  a  learned  note  on  the  ease  ot 
lUdwdL  by  which  it  appears  that  be 
languijihed  of  a  fever  a  long  time,  and 
that   he   bad  nut  access   to   liis   wife   for 


one  month  before  hb  death ; 
says  the  record* 
cum  csae  baatafihim,     Aa 
weekly    therefore,    Gt««ti»    « 
agaioKt  the  legiiiniacy  oi  flie  i«iw 
not  oondu&ive.     L<ord  HaW  m^  *P^>* 
potest  protrahi    too   d»y»^  ei  leB^a^* 
(Ihid)   Tb«  maxim  of  the  ciril  las, «M 
b  also  adopted  hj  BrMtoa.  ti»  **pi£tf  atfi 
quem  niipti«  dcmonjtfMil.*  {  Skig.  S^LLf 
But  it  was  requlaiie  Uiat  tiK  dnM  (^mM 
Dot  be  t>oni  till   tbe  trvcnth  mmt/k  tim 
marriage.     ( Ibid.  1^5.  IS.)     T^ i^k «v 
founded   on   the;    opinLuo    af  III 
who  fixe«  the  shortest  ls»«  of 
sir  months  and  tvo  ds^  «r  IW ' 
daya.      {Fid^  Huber«    n^jsiL   «l 
L5.4.)    TbeloQgcsttltae  was^ttrfAlB 
months      Post  deceni 
non  admittiftur  ad  lef^tij 
(Paulu^  Dig.  38.  16.  3.  &  pscmlL)  §a0k 
an  approved  repotter  of  daciMai^  ■  ^ 
court  of  Fri^selandt  dfacaawi  ilii ^i^i^ 
at  Urge,  and  pvis  aii  ittgyBce  itf  a  Aii 
being  decided  u»  \m  l^toaaM  viiA  ** 
lioni  35:t  days,  or  alewi  saibr  wai^  ^ 
thn>e  daya»  after  tha  iJrafh  a#  ikf  ^^m, 
who  had  tieeQ  eoafiaMl  lo  Jik  Ni  »  ii^ 
night  before  he  dkil.      Tba  m^it^  «•  * 
woman    of  eicellcnt   dimamtmi   IM  * 
judgeti  bcsttated,  astl  fcecAnMiM  s  i^ 
promise   to  the   panica.  wl«kk  tal  «i^ 
cflect,  the  chTLi  ^n^  ^jii^^  InrMi^ 
defunct.    (!)>  rt.  i^  M^lft)  i* 

there  said,  th  LtlaaClM  bs^flf^ 

health  might  W  a  e**!^  vij  liaitiMaa 
not  bom  within  the  omiSamy  t^ia.  f^ 
must  be  allowed  to  be  a  ai^pdv  tfvi  ^ 
the  claim  of  tW  CooMam  af  AiVi'^  * 
£dw.  2..  a£ler  a  ^Mt  mmA  wmb  tm^^ 
more  so ;  as  alao  tha  diifaai  ^  *^ 
(1  IL  fi.  3.  ^m\  tliai  a  ^mam  m  • 
etioeiiita  se«Mi  ^cati,  ihoagli  lis  t^mm  * 
other  naq>oeCa  la  asouMa.      Hk  A^i* 


age  cast. 
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The  following  were  the  questions  put  to  the  judges  in  the  Banbury  Peer-   Bastabm. 
age  case  (1),  and  the  answers  returned  thereto.  q  .  .  ^^^  ^^ 

Ist  **  Whether  the  presumption  of  legitimacy,  arising  from  the  birth  of  Judfce5  in  the 
a  child  during  wedlock,  the  husband  and  wife  not  being  proved  to  be  im-  ^^^^y  P^^- 
potent,  and  having  opportunities  of  access  to  each  other  during  the  period 
in  which  a  child  could  be  begotten  and  born  in  the  course  of  nature,  can 
be  rebutted  by  any  circumstances  inducing  a  contrary  presumption  ?  " 

The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  having  conferred 
with  bis  brethren  stated,  that  they  were  unanimously  of  opinion  <<  that  the 
presumption  of  legitimacy  arising  from  the  birth  of  a  child  during  wedlock, 
the  husband  and  wife  not  being  proved  to  be  impotent,  and  having  oppor* 
tunities  of  access  to  each  other,  during  the  period  in  which  a  child  could  be 
begotten  and  born  in  the  course  of  nature,  may  be  rebutted  by  circum- 
stances inducing  a  contrary  presumption  ;"  and  gave  his  reasons. 

2d.  **  Whether  the  fact  of  the  birth  of  a  child  from  a  woman  united  to  a 
man  by  lawful  wedlock  be  always,  or  be  not  always,  by  the  law  of  England^ 
primd  facie  evidence  that  such  a  child  is  legitimate  ;  and  whether  in  every 
case  in  which  there  is  primd  facie  evidence  of  any  right  existing  in  any 
person,  the  onus  probandi  be  always,  or  be  not  always,  upon  the  person  or 
party  calling  such  right  in  question.  Whether  such  primd  facie  evidence 
of  legitimacy  may  always,  or  may  not  always,  be  lawfully  rebutted  by  satis- 
factory evidence  that  such  access  did  not  take  place  between  the  husband 
and  wife,  as  by  the  laws  of  nature  is  necessary  in  order  for  the  man  to  be, 
in  fact,  the  father  of  the  child  ;  whether  the  physical  fact  of  impotency,  or 
of  non-access,  or  of  non-generating  access  (as  the  case  may  be)  may  always 
be  lawfully  proved,  and  can  only  be  lawfully  proved  by  means  of  such  legal 
evidence  as  is  strictly  admissible  in  every  other  case  in  which  it  is  necessary 
by  the  laws  of  England  that  a  physical  fact  be  proved  ?  " 

The  Lord  Chief  Justice  of  the  Common  Pleas  delivered  the  unanimous 
opinion  of  the  judges  upon  this  question  as  follows :  — 

^  That  the  fact  of  the  birth  of  a  child  from  a  woman  united  to  a  man  by 
lawful  wedlock  is  generally,  by  the  law  of  England,  primd  facie  evidence 
that  such  child  is  legitimate. 

**  That  in  every  case  in  which  there  is  primd  facie  evidence  of  any  right 
existing  in  any  person,  the  onus  probandi  is  always  upon  the  person  or 
party  calling  such  right  in  question. 

"  That  such  primd  facie  evidence  of  legitimacy  may  always  be  lawfully 
rebutted  by  satisfactory  evidence,  that  such  access  did  not  take  place  be- 
tween the  husband  and  the  wife,  as,  by  the  laws  of  nature  is  necessary  in 
order  for  the  man  to  be,  in  fact,  the  father  of  the  child. 

editor  aboTc  referred  to  put  the  following  hood,   or    of   being   reared,    before    seven 

questions  to  the  late  Or.  Hunter: — ^\hatis  calendar  months,  or  near  that  time.      At 

the  u^ual  period  for  a  woman's  going  with  six  months  it  cannot  be.     SJI  have  known 

child  ?     What   u  the   earliest   time  for  •  a  woman  bear  a  living  ehild  in  a  |>erfect1y 

child's  being  bom  alive?    and.  What  the  natural  way  fourteen  days  later  tlian  nine 

latest?    Who  answered  them  in  the  follow-  calendar  months;  and  believe  two  women 

ing  manner :  —  1 .  The  usual  period  is  nine  to  have  been  delivered  of  a  child  alive,  in  a 

calendar  months;    but  there  is  very  com-  natural  way,   above  ten  calendar  months 

monly  a  difference  of  one,  two,  or  three  from    tlie    hour    of   conception.       1    lust 

weeks.     2.   A  child  may  be  born  alive  at  130.  (b).  1  BurnsK.L.  Til. 
•ny  time  from  three  months ;   but  we  sec  ( 1 )  1  S.  &  S.  1 5d. 

none  bom  with  powers  of  coming  to  man- 


Opinions  of  the  rating  access  (^astiieca^e  may  oe;,  may  always  be  lawful])* 

J  udj;t-i  in  the     of  sucli  legal  evidence  as  is  slriclly  admissible  in  erery  other 

Banburif  Pter-     .^  j^  necessary,  by  the  law  of  England,  that  a  physical  fact  Im  pfof fld.* 

3d*,  **  Whether  evidence  may  be  received  aud  acted  uf>ofi  to 
child  born  in  wedlock,  after  proof  given  of  such  access  of  tJie 
Wife,  by  whichj  according  to  the  laws  of  nature,  he  might  be  the  filbtfrf 
such  child,  the  husband  not  being  impotent^  except  such  fito«>l'  as  |:«o 
to  negative  the  fact  of  generating  access  ?  "' 

4th.  *'  Whether  such  proof  must  not  be  regulated  by  the  same  prindfila 
as  are  applieahle  to  the  legal  establishment  of  any  other  fact?" 

In  answer  to  these  questions,  the  Lord  Chief  Justice  of  the  ConaUNi  Pltti 
delivered  the  unanimous  opinion  of  the  judges  as  follows:  — 

*^  That  after  proof  given  of  such  access  of  the  husbaiul  asd  wifiiv  % 
which,  according  to  the  laws  of  nature,  he  might  be  the  lather  of  a  Mi 
(by  which  we  understand  proof  of  sexual  intercourse  between  them),  m 
evidence  can  be  received,  except  it  tend  to  falsify  the  proof 
course  had  taken  place." 

"  That  such  proof  must  be   regulated  by  the  same  pniici{)li 
applicable  to  the  establishment  of  any  other  fact." 

5th.  "  Whether,  in  every  case  where  a  child  is  bom  in  lawful 
sexual  intercourse  is  not  by  law  prtsumcd  to  have  taken  pUee.  afhr  Ar 
marriage  between  the  husband  and  wile  (the  husband  not  bt^iog 
be  separated  from  her  by  sentence  of  divorce),  until  the  contmry  is 
by  evidence  sufficient  to  establish  the  fact  of  such  non-access,  m 
such  presumption  of  sexual  intercourse  within  the  period,  wheiv 
to  the  laws  of  nature,  he  might  be  the  father  of  such  child." 

6th.  **  Whether  the  legitimacy  of  a  child  bom  in  lawful  wedlock  {Ih 
Imsband  not  been  proved  to  be  separated  from  ht»  wife  by  wttoHan  il 
divorce)  can  be  legally  resisted  by  the  proof  of  any  other  facts  or 
stances  than  such  as  are  sufficient  to  establish  the  fact  of  nuo-aeeM 
the  period  within  which  the  husband,  by  tlie  laws  of  nature,  nnght  be  ^ 
father  of  such  child  ;  and  whether  anj  other  r|uestion  but  mch  uutt  uu* 
can  legally  be  left  to  a  jury  upon  any  trial,  in  courts  of  tmw,  til  fvpillli 
presumption  of  the  legitimacy  of  a  child  so  circumstanced?** 

In  answer  to  these  questions,  the  Lord  Chief  Justice  of  the  C&tti  d 
Common  Pleas  delivered  the  unanimous  opinion  of  the  juflgct  »  W- 
lows:  — 

**  That  in  every  case  where  a  cliild  is  born  in  lawful  wedlock, 
not  being  separated  from  his  wife  by  a  sentence  of  d|voro£« 
course  is  presumed  to  have  taken  place  between  the  boalMad  M^  «^ 
until  that  presumption  is  encouutered  by  such  evidence  as  provcii  li  ^ 
satisfaction  of  those  who  are  to  decide  the  questiotif  that  nuch  icxibI  iHV*^ 
course  did  not  take  place  at  any  time,  when  by  such  iutiocoafi*  '^ 
husband  could,  according  to  the  laws  of  nature,  be  the  lather  ^  «*^ 
child. 

"  That  the  presumption  of  the  legitimacy  of  a  child  bora  Hi  iwid  vi^ 
lock,  the  husband  not  being  separated  from  his  wife  by  a  makaf  ^ 
divorce,  can  only  be  legally  resisted  by  evidence  of  auch  fheuar  oJ«^ 
stances  as  are  suflicient  to  prove,  to  the  saiisfactioo  of  thmt  wha  tm  * 
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decide  the  question,  that  no  sexual  intercourse  did  take  place  between  the  BAWARns. 
husband  and  wife,  at  any  time,  when,  by  such  intercourse,  the,  husband 
could,  by  the  laws  of  nature,  be  the  father  of  such  child.  Where  the 
legitimacy  of  a  child,  in  such  a  case,  is  disputed,  on  the  ground  that  the  hus- 
band was  not  the  father  of  such  child,  the  question  to  be  left  to  the  jury  is, 
whether  the  husband  was  the  father,  of  such  child?  and  the  evidence  to  prove 
that  he  was  not  the  father,  must  be  of  such  facts  and  circumstances  as  are 
sufRcient  to  prove,  to  the  satisfaction  of  a  jury,  that  no  sexual  intercourse 
took  place  between  the  husband  and  wife  at  any  time,  when,  by  such  inter* 
course,  the  husband  could,  by  the  laws  of  nature,  be  the  father  of  such  child." 

"  The  non-existence  of  sexual  intercourse  is  generally  expressed  by  the 
words  'non-access  of  the  husband  to  the  wife;'  and  we  understand  those 
expressions  as  applied  to  the  present  question,  as  meaning  the  same  thing, 
because,  in  one  sense  of  the  word  *  access/  the  husband  may  be  said  to  have 
access  to  his  wife  as  being  in  the  same  place  or  the  same  house ;  and  yet, 
under  such  circumstances,  as  instead  of  proving,  tend  to  disprove,  that  any 
sexual  intercourse  took  place  between  them." 

The  author  of  Fleta,  who  wrote   in  the  reign  of  Edward  II.,  has  a  SuppoAititiout 
chapter   about   supposititious    births ;    in  which    he  states  what   remedy  ^ii^>^  *"^ 
the  right  heir  had  in  such  a  case,  viz.  that  a  writ  was  directed  to  the  inspiciendo. 
sheriff  to  cause  the  woman  who  pretended  herself  to  be  with  child  forth- 
with to  appear  in  the  County  Court,  there  to  be  searched  by  discreet  and 
lawful  women ;  and  if  it  was  doubtful  to  them,  whether  she  was  with  child 
or  not,  then  the  sheriff  might  commit  her  to  some  castle,  there  to  continue: 
mud  no  woman  with  child  was  to  come  near  her  until  she  should  be  de- 
livered.    This  writ  was  used  above  sixty  years  before  the  author  of  Fleta 
wrote,  viz.  in   the   5  Hen.  3.,  when  the  widow  of  William  Constable,  of 
Mauton  in  Norfolk,  was  found  guilty  of  this  cheat :  and  in  all  probability 
it  was  in  use  in  the  Saxon  times ;  for  the  form  of  the  writ  is  to  command 
the  sheriff  to  summon  the  woman  to  appear  in  the  full  county,  and  it  is 
well  known  that  all  the  business  of  the  law  was  then  transacted  in  that  court, 
where  the  bishop  sat  with  the  civil  magistrate. 

But  afterwards,  when  the  courts  at  Westminster  came  to  be  established, 
the  writ  de  ventre  inspiciendo  was  framed  ;  by  which  the  sheriff  was  com- 
manded, that  in  the  presence  of  twelve  knights  and  so  many  women  he 
should  cause  examination  to  be  made,  whether  the  woman  was  with  child 
or  Dot ;  and  if  with  child,  then  about  what  time  it  would  be  born  ;  and  that 
he  should  certify  the  same  to  the  justices  of  assize  or  at  Westminster 
under  his  seal,  and  under  the  seals  of  two  of  the  men  present. 

The  bishop's  certificate,  made  in  due  form  of  law,  is  not  to  be  gain-  Ordinary*! 
aaycd ;  but  credit  is  to  be  given  to  it,  so  as  the  whole  world  is  to  be  bound  *^''!^*^**®  *^°"- 
and  estopped  by  it.  (1)  The  law  on  this  point  seems  to  be,  that  if  a 
man  be  certified  a  bastard,  he  is  concluded  against  all  the  world,  even 
although  he  were  a  stranger  to  the  suit.  But  if  he  be  certified  mulicr  in  a 
■uit  between  him  and  J.  S.,  this  shall  not  bind  strangers ;  for  a  man  may 
be  mulicr  by  the  spiritual  law,  which  holds  that  subsequens  matrimonium 
tollit  peccatiim  prscedens,  and  yet  bastard  by  our  law  (2) ;  though   Brook 

(J)  Godolpbiirs  Rcpcrtoriiim,  4K9.  4  Vin.    Abr.    Bnttnrd    (M),   231,    Finch*i 

(2)  1  Uol.  Ahr.  Ba»tard  (M),  3C'.>.  pi.  1.       (  Sir  Moyle)  caw,  G  Co.  65. 
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under  this  title  says,  thai  the  ordinary  id  this  case  ought  to  certify 
to  the  comnion  law,  and  not  according  to  the  law  of  the  Cbiurclu 
reason  for  the  difference  is,  that  bastard  by  the  Church  hiw  most  he 
by  the  common  law ;  but  legitimacy  and  mulierty  are  dilTerviil  mi 
for  a  man  is  nmUcT  if  born  in  lawful  wedlock,  but  maj  aolvitJMlaa 
proved  illegitimate  by  proof  of  non-accesst  or  impotency.     But  m  tw 
a  jury  finding  a  man  ba^^itard,  binds  only  the  parties  who  ar»  ptivy  lo  k.( 
But  general  bastardy  may  be  tried  by  the  country  wbeo  it  I 


|GoncTal  rights 
fmtid  disabilities. 


ybowtried.  |j^  issue,  or  if  it  be  alleged  in  a  dead  person,  or  a  stranger  to  tlie  actm^or 
in  an  infant  plaintiflTor  defendant,  or  if  it  be  pleaded  id  abateiorot«  or  m% 
ju.«tifl  cation  for  slandering  the  plain  tiff  with  tlie  name  of  bastard*  (2)  Am^ 
the  cases  adjudged  in  Jaine^  L's  time  in  the  King's  Court  in  Irvlaadkaii 
reported  by  Sir  John  Davis,  attorney  general  in  th&t  kingdois^  m  mt 
decided  In  the  9th  year  of  that  monarehf  entitled  "  £n  \e  Court  dc  Cmdf 
Chamber —  Le  course  del  Trial  de  Legitimation  et  Bo^itardy**  (3)^^  tn 
the  origin  and  limits  of  the  power  of  the  Spiritual  Court  ia  tlija  \ 
most  learnedly  defined. 

A  bastard  is  quasi  uullius  filius,  and  can  have  no  uame  of 
soon  as  he  is  born.  (4) 

But  after  he  has  acquired  a  name  by  reputatioDi  he  may  purdbu^  bjife 
reputed  or  known  nanje,  to  him  and  his  heirs,  although  he  can 
heirs  but  of  his  body*  (5) 

A  bastard  is  terminus  a  fjuoj  having  no  relation  as  to  civil 
this  does  not  hold  as  to  moral  purposes,  for  he  cannot  marry  |U8  i 
bastard  sister-  (6)  And  if  he  marry  under  age  by  licence,  be  moM  lin 
the  consent  of  his  putative  parents  or  guardian,  pursuant  to  ttat  4  Qm^k 
c,  76.  s,  16.  (7)  The  rule  that  a  bastard  was  not  to  tie  adaiiued  tiitg  My 
orders,  and  might  be  refused  by  the  bishop  if  pre^iented  to  A  clMtn^i^M 
to  be  now  obsolctp.  (8)  But  equity  will  not  supply  a  ^urrMiclar  <if  lOVh 
hold  to  a  natural,  as  it  will  to  a  legitimate,  child.  (9)  Nor  b  tbr  eoM^m- 
tion  of  natural  affection  in  a  covenant  sufficient  to  raise  an  vte  lo  abiMA 
if  the  estate  remain  in  the  father,  though  an  use  may  be  t^^Hiiyf  n  t 
bastard  in  esse  if  the  estate  be  transferred  to  a  third  person.  (10)  JkMm 
illegitimate  child  cannot  claim  a  share  under  a  devise  to  chUdnai  ce 
though  the  will  be  strong  in  his  favour  by  impUeation.  (11) 

The  mother  of  an  infant  illegitimate  child  is  entitled  lo  tiie  tm 
the  child  in  preference  to  the  father,  though  from  his  csr^tunstsftos  fe B^ 
be  better  able  to  educate  it  (12)  ;  and  if  the  putative  father  obtaia  potfviB 
of  the  child  from  the  mother  by  fraud,  the  Court  of  Kluirt  pfiy-fc  «i 
order  it  to  be  restored  to  the  mother  (13);  and  it  will  grant  a  Wm»  avpn 
to  bring  up  the  body  of  a  bastard  child  within  the  age  of  uitftaffv  fcrlli] 
purpose  of  restoring  it  to  itn  mother,  from  whom  it  was  f raodakndT  Mt  i 


Custody  of 
btaul  infiiiiit. 


\ 


(1)1  Rd,  Abr.  BaMtard(M\  ?J69.  pi.  2, 
CJ)  JUertim  v,   !i*hrtx,n,   U   Hen.  Black. 
145,    Com.  Di^.  tit.  Bastard  {!>),  2. 

(3)  DavU(Sir  J.)>5U 

(4)  1  1  list  3.  (b> 

(5)  JWd. 

(G)   Ihg.  V,  Chatiti,  3  Salk.  66. 
(7)    Vide   Stat.    2Q  Geo.  9.    c.  33.    i,ll. 
Slepliejis*    Ecctcsiostical     Statutes,    1237* 


(S)  I  Black.  Com.  4A 
(9)  Prc^Cb.  475. 
(10>  I  iM.  isa.(»> 

(12)  K^Twrtkr  jcai^  I  &ar.  r4«^ 

(IS)  BtM  V,  Soptr.  5  T.  a  riL  Ar% 
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forcibly  taken,  and  this  without  prejudice  to  the  question  of  guardianship,    Rastards. 
which  belongs  to  the  Lord  Chancellor  (1);  but  justices  cannot  order  an 
illegitimate  child  to  be  given  to  its  mother.  (2)     This  question  was  dis- 
cussed by  Lord  Stowell  in  the  case  of  Horner  v.  Homer  (3),  who  said, 
**  On  all  general  principles,  it  is  perfectly  clear  that  the  only  father  whom  the  Judgment  of 
law  of  the  country  has  armed  with  the  patria  potestas  is  the  father  «quem  i^^jf^^Ts 
nuptiffi  demonstrant.*    He  only  is  the  guardian  of  his  child  by  law,  and  he   Hamer, 
only  may  delegate  that  trust  to  another  at  his  death. 

"  The  only  cases  in  which  the  natural  parent  is  acknowledged  are,  cases  to 
his  disadvantage,  in  cases  of  civil  concern,  or  by  way  of  restriction,  in  such 
as  are  of  a  moral  nature.  lie  is  compelled  by  later  statutes  to  maintain 
he  child,  for  the  relief  of  the  parish,  to  ease  it  of  the  charge  to  which  it  is, 
primarily  liable ;  because^  before  these  statutes,  the  parish  alone  was  bound 
to  maintain  it  It  is  laid  down  in  2  Bulstrode,  344>.  and  Bott,  460.  that 
before  the  statute  of  the  18  Eliz.  c.  3.  the  parish,  where  the  child  was  bom, 
must  maintain  it  till  it  gained  a  settlement  The  custody  of  the  child, 
therefore,  must  have  been  at  that  time  in  the  hands  of  the  parish  ;  he  was 
filius  populi,  and  there  was-  no  ground  upon  which  the  possession  of  the 
child,  could  have  been  assumed  by  the  father.  Even  since  the  enactment  of 
that  statute,  it  continued  for  some  time  a  matter  of  no  inconsiderable  doubt, 
whether  the  parent  had  a  right  to  take  the  child  out  of  the  possession  of 
the  parish.  In  the  case  of  Newland  v.  Osman  (4)  there  was  the  opinion 
of  three  judges  of  the  Court  that  the  father,  under  such  circumstances, 
agreeing  to  maintain  the  child,  had  a  right  to  the  possession ;  and  they  re- 
ferred to  Saunders*  Reports.  (5)  But  I  find  that  Mr.  Justice  Foster  says, 
*  I  am  not  so  clear  in  these  points.  I  think  the  case  of  educating  bastard 
children  is  not  to  be  considered  as  a  burden  to  the  parish,  but  as  a  trust ; 
and  that  it  should  not  be  easy  for  fathers  to  take  them  out  of  such  care 
and  custody,  the  statute  is  express  that  the  justices  shall  order  the  father 
to  contribute  to  the  parish  for  the  maintenance  of  the  child.  Though  it  is 
Dot  to  be  supposed  that  fathers  will  destroy  their  bastard  children,  yet  they 
may  look  upon  them  as  a  burden  and  a  shame,  and  therefore  either  neglect 
them,  or  put  them  in  improper  hands.  The  resolutions  and  orders  of 
Justices  of  the  peace  havejbeen  grounded  upon  this,  not  for  requiring 
security  till  the  child  come  to  a  certain  age,  but  because  the  order  extended 
the  age  too  far ;  therefore  I  am  not  so  clear.  The  case  in  Saunders  was 
only  his  own  opinion.'  Certainly  if  so  eminent  a  person  expressed  himself 
in  such  a  way,  it  is  enough  to  warrant  a  conclusion  that  it  continued  to  be 
a  matter  of  some  doubt^  long  after  the  passing  of  that  statute,  whether  the 
natural  father  had  a  right  to  the  custody  and  possession  of  his  child  against 
the  parish. 

**  Though  this  may  now  be  settled,  still  he  can  appoint  no  guardian ; 
and  I  presume,  that  he  cannot  legally  take  the  child  out  of  the  custody  of 
the  mother,  in  which  it  is  deposited  by  nature  at  its  birth,  though  I  speak 
with  all  necessary  caution  on  a  point  belonging  to  the  learning  of  another 


(1)    Rt^x   X    Hopkimn,    7   East,  579.  ii  (C)  1  Conswt.  S.-JO. 

Smith,  .->77.       Stranytwayt  ▼.  I{obin$on,  -i  (4)1   Bott>  P.  U  40'a 

Taunt.  4!)8.  (5)  Kichardt  v.  Hodyet^  2  Saund.  83. 

(a)  Rex  V.  fdton,  1  Butt's  P.  L.  478. 
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StcU.  1 7  Geo.  3.  c,  53.  «.  1.  —  Inatmbent  of  any  eedenaUieal  Kvimg  wkertom  tken  i$  m 
houu.  of  ruidenee,  ^.,  with  the  cotuent  of  the  ordmaty  and  patrwtj  may  bomm  wmtf 
to  build  one,  and  mortgage  the  glebe,  tithes,  ^.  for  thirty-Jive  yean  —  SiaL  5  |r6  Hd 
r.  26.  f.  13. —  ffhen  incumbente  cannot  mortgage  witkomt  tie  eomsemt  of  the  Bctktiadkd 
Commissionere  —  Every  mortgagee  to  execute  a  eommUrpart  of  the  tmortgti^e,  tohek^ 
by  the  incumbent,  ^c.  —  Stat.  17  Geo.  3.  c.  53.  m.  S  A-  3.  ^  staL  1^2  Viet,  c  lOfL 
St.  64  §•  65.  —  On  failure  of  payment  of  principal  and  intereai  for  forty  daytafkr 
due,  mortgagee  may  distrain  —  Stat.  17  Geo.  3.  e.  53.  «.  4.  |r  staL  1  ^2  FieC.  c  106. 
s.  66.  —  Money  borrowed  to  be  paid  to  such  persons  as  the  ordinary^  ire.  shall  apftdnt; 
who  shall  contract  for  the  buildings,  i^.,  and  see  the  same  ejtecwted'—  Stat,  17  Ges.  3. 
c.  53.  s.  5.  —  Ordinary  to  cauu  inquiry  to  be  made  of  the  eomditions  of  the  '•"^H^y 

when  the   incumbent  entered  on  the  living,  {fc StaL  1  ^  2  flci.  e,  106.  «.  6SL  — Ji 

avoitlance  of  benefice  not  having  fit  ho%U€  of  residence,  hiskop  to  raise  memiy  t» 
build  one,  by  mortgage  of  glebe,  ^.,  for  thirty -fve   years —  StaL   17  Geo.  3.  cii. 

s.  6.  Sr  Stat.  1    ^  2  Fict.  c.  106.   s.  67 Directions  for  paynseut   of  ike  priadpd 

ami  interest  of  the  mortgages  —  Stat.  5  Geo.  4.  c.  89.  M.  6.  I.  3.  2.  4.  5.  |r  7. — Geetr- 
nors  of  Queen  Anne's  Bounty  empowered  to  enter  into  agreements  with  respect  ts  msrt- 
gages,  as  are  also  the  universities  of  Oxford  and  Cambridge — Gooemorsef  Qmn 
Anne's  Bounty  empowered  to  reduce  the  rate  of  interest  of  mortgages  —  StaL  Ik^FieL 
c  23.  M.  3.  1»  2.  |r  68.  —  The  yearly  instalments  of  principal  ssams  secured  by  existixf 
mortgages  to  the  Governors  of  Queen  Anne's  Bounty  advanced^  reduced — Msrtysyt 
made  subsequent  to  the  enactntent  of  staL  1  ^ 2  Viet,  c  23.  —  Borrower  not  rtftdndk 
pay  any  portion  of  principal  sums  thejirst  year,  but  afterwards  to  pay  ome-thirtiethpe:t 
annually —  Distinction  between  resident  and  non-resident  incumbents  duttvyed — Skt. 

1 7  Geo.  3.  c.  53.  ss.7ifS.and  staL  1  ^  2  FicL  c  106.  s.  68 Apportionment  Jsr  tie 

annual  payment  in  ease  of  death,  or  other  avoidance —  T%e  ordhsary  of  onyBtiaf, 
worth  100/.  per  annum,  which  has  no  proper  house  of  habitation,  may  (jif  ike  araa- 
bent  neglect  to  make  ajtplication,  $Kr.)  procure  an  estimate,  SfC  and  proceed  *M  tkr 
reparations —  Stat.  17  Geo.  3.  c.  53.  ss.  9  ^  10. — All  money  received  for  dilapidstisnt. 
6rc.  to  be  applied  in  part  of  the  payments  under  the  estimate,  or  in  making  adStimel 
improvements  —  Stai.  1  8r  2  HcL  c.  106.  s.  69. —  ffhere  new  buildings  are  muxsssryfo 
the  residence  of  the  incumbent,  the  ordinary,  fv.  may  purckaae  any  eomtenieat  hmm 
within  one  mile  of  the  church,  and  a  certain  portion  of  lands  —  StaL  17  Geo.  S.  c5i. 
M.  1 1  —  17.  —  Purchase 'money  for  such  land  tobe  raised  iy  sale,  Sfc  of  peat  of  the  fsk 
or  tithes  —  StaL  55  Geo.  3.  c.  147.  «.  8  ^9.  and  staL  1  FtcL  c  23.  «.  5.  —  Gsn^ 
nors  of  Queen  Anne's  Bounty  empowered  to  lend  certain  sums — Stat.  5SGeo»  3.cI4T. 
ss.S^O.—StaL  I  llcL  e.  23.  #.  5.  —  Stat.  I  i(  2  Fict.  e.  106.  n.  72  A- 73. -.  CWk^ 
in  Oxford  and  Cennbritfye,  and  other  corporate  bodies,  patrons  of  livings,  maykadsnf 

sums  without  interest— StaL  17  Geo.  3.  c.  53.  m.  14  -21 Who  is  to  actjfbramypstvs, 

who  shall  be  a  minor,  lunatic,  ^c.  —  Writings  not  liable  to  stamp  dtdy  —  When  <Ac 
ortlinary  shall  be  a  body  corporate  ^-  In  certain  cases  the  conaent  of  the  rector,  tfC.  mev> 
sary  —  Disputes  touching  the  residence  to  be  determined  by  the  os-dinary — ACna* 
Src.  to  mahe  allowance  to  persons  for  applying  the  money,  ^.  —  In  what  ■■■■■ff  ik 
consent  of  the  Crown  is  to  be  made  known,  in  all  cases  where  it  has  the  patrensft-' 
Archbishops,  who  are  lords  of  manors  containing  waste  lands,  ean  grant  a  pari  Asnifin 

Stat.  1 7  Geo.  3.  perpetuity. 

C.53.H.  1.  f    /—     ^ 

Incumbent  of  By  Stat.  17  Geo.  3.  c.53.  s.  1.,  the  parson,  vicar,  or  other  incambeot  of 

caUr^n^'***''  *"y  ecclesiastical  living,  parochial  benefice,  chapelr}%  or  perpetual  cnncr, 

whereon  there  whercon  there  is  no  house  or  habitation,  or  a  house  that  has  beeone  so 

IS  no  house,  Ac.  pyinous  and  decayed,  or  is  so  mean  that  one  years  net  income  of  the 

(with  the  con-     ...  .„  .        ^    .  ,     .,  ^       -     ..  j  .    .  «.    . 

sent  of  the  living  will  not  be  sumcicnt  to  build,  rebuild,  or  put  it  m  sufficient  repair,  cUi 

ordinary  mnd  after  procuring  a  certificate,  containing  a  statement  of  the  condition  of  tbe 

borrow  money  huildings  on  the  glebe,  and  of  the  value  of  the  timber  and  other  material 

to  build  one,  thereupon  fit  to  be  employed  in  such  buildings  or  repairs,  or  to  be  sJ«l- 

the  Tcbl'^*^  *"^  ^^^^  *  P'^"  ^"^  estimate  of  the  work  proposed  to  be  done  (such  sta« 

tithes  &c.  for  &nd  estimate  to  be  verified  upon  oath,  before  a  justice  of  the  peace  or  master 

ihirty-five  jn  chancer}',  ordinary  or  extraordinary X  and  hiying  it,  together  nth  » 
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account  (signed  by  Iiini,  and  verified  upon  oath)  of  the  annual  profits  of  ^ronroAius. 
the  living,  before  the  ordinary  and  patron,  and  obtaining  th(>ir  consent  in 
writing  to  such  proposed  new  buildings  or  repairs,  borrow  at  interest 
the  amount  of  the  estimate,  after  deducting  the  value  of  timber  or  otiier 
materials  thought  (iroper  to  be  sold,  but  not  exceeding  two  (extended  by 
Stat.  1  Vict  c.23.  s.  1.  to  three)  years'  net  income  of  the  living,  after  deduc- 
ting all  outgoings,  excepting  only  the  assisting  curate's  salary ;  and  as  a 
security  for  the  money  so  to  be  borrowed,  mortgage  the  glebe,  tithes,  rents, 
and  other  profits  and  emoluments  of  the  living  for  twenty-five  (extended 
by  Stat.  1  Vict.  c.2.S.  s.I.  to  thirty-five)  years,  or  until  the  money,  with  in- 
terest, and  the  costs  of  the  recovery  tliereof,  arc  fully  paid  and  satisfied. 

Stat.  5  h6  Vict.  c.26.  s.  13.  provides  against  the  powers  given  incum-    Stat  5  &  g  Vict 
bents  of  mortgaging  for  the  purpose  of  ]>urchasing,  building,  or  iniprov-  ^' 2<»-  *;  13- 
ing  their  houses    of  residence,  being  exercised    by  incumbents  of  bene-   bents* cannot " 
fices  augmented  bv  the  Ecclesiastical  Commissioners,  without  their  consent   mcirtgnge 
under  their  common  seal.  "*"**""/  'J?ti, 

c()n«(i.'nt  of  the 

By  stat  17  (jco.  3.  c.53.  s.  2.  every  mortgagee  under  the  act  is  to  execute   Kcdcsiasticnl 
a  counterpart  of  the  mortgage,  to  be  kept  by  the  incumbent  for  the  time    CommiiMon- 
being ;  and  a  copy  of  the  mortgage  is  to  be  registered  in  the  office  of  the    o  *   ,-  (- 
registrar  of  the  bishop  of  the  diocese  tc/tere  the  jxin'sh  lies,  or  other  ordinary  c.  .•::?.  ss.!*  ^  % 
having  episcopal  jurisdiction  therein^  after  having  been  first  examined  by    Kvory  mort- 
him  with  the  original ;    and  he  is  to  register  it,  and  be  entitled  to  5s.  for  so   fuf^  ^  comiui- 
doing;  and  it  is  to  be  open  to  inspection  on  payment  of  Lv.;  and  it,  or  a  part  of  the 
copy,  certified  under  the  hand  of  the  registrar,  is  to  be  allowed  as  legal   jJIJ'J^f^fi^j'  \*|,p 
evidence  in  case  the  mortgage  deed  is  lost  or  destroyed.  (1)  incunibcn't,  &c. 

Under  stat.  17  Geo.  3.  c.  53.  s  3.  and  stat.  1  it  2  Vict.  c.  1(K>.  8.6.5.,  whenever   Stat,  l  &  a  Vict. 
the  principal  and  interest  an»  forty  days  in  arrear,the  mortgagee  can  recover   ^^ '?*•*.  ^'  f''^ 
them,  and  the  costs  of  the  recovery  thereof  by  distress  and  sale,  in   such   payment  of 
manner  as  rents  may  be  recovered  by  landlords  or  h^ssors  from  their  tenants,   principal  ami 

By  stat  17  Geo.  3.  c.53.  s.-i-.  the  money  borrowed  is  to  be  ])ald  into  the   fort v7lavs*  after 

hands  of  some  person  nominated  by  the  ordinary,  patron,  and  incumbent^  by   duel  nioVtpigce 

writing  under  their  resjiective  hands,  upon  his  giving  to  the  ordinary  a  bond,   ""*y  ^h'^train. 

with  sufficient  surety,  for  his  duly  applying  and  accounting  for  it;  and  he    '****|j  *'  Ooo.-i- 

is   to  enter  into  contracts  with   proper  p(>rsons   for  buildings  or  repairs    iMunvy  \wt- 

approved  by  the  ordinary,  patron,  and  incumbent,  and  specified  in  an  instru-   ""owwl  to  l>c 

ment  written  upon  parchment,  and  signed  by  them  in  a  form  given  by  the   pi.rsons  a«  the 

act;  and  inspect  and  have  the  care  of  the  execution  of  such  contracts,  and   ordinary,  &c. 

pay  the  money  for  such  buildings  and  rejiairs,  and  bike  projier  receipts  and   ^holsVocon- 

vouchers;  and  as  soon  as  tiie  buildings  or  repairs  are  completed  and  the   tract  for  the 

money  paid,  make  out  an  account  of  his  n*ceipts  and  paynu.'nts  together   '*">1'*"JJ''^  ^^* 

with  the  vouchers,  and  enter  them  in  a  book  to  l)e  signed  by  him  and  laid    K.inie  cxccuU'd, 

before  the  onlinary«  patron,  and  incumbent,  and  examined  by  them ;  and   ^^^ 

their  allowance  in  writing  under  iheir  resjuictive  hands,  in  a  form  given  by    I'"**'  *^**-* 

.,,-,,       ,.     ,    "  I  •  .      L"  I  *  1  •!•        '     l).iljuicercmain- 

the  act,  wdl  fully  discharge   him   in  .respect  ot   such  account;  audit  any    -,„.,  i^  to  i.^ 

balance  remain  in  his  hands  it  is  to  be  laid  out  in  some  further  lasting  iin-   dispi»sid  uf. 

proveinents  in  building  upon  the  glebe,  or  paid  and  applied  in  diseliarge  of 

ao  much  of  the  principal  debt  as  it  will  extend  to  pay,  at  the  discretion  of 

(1)  Stat.  I  &  'J  Vict.  c.  106.  ». 'il.  corrcspnmU  with  this  provision,  cxcL-pt  in  tnnilting 
the  words  in  itali-.s. 
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Stat.  l&2Vict. 

c.  lofi.  s,  (>*;. 


Stat.  17  Geo.  3. 

c.  53.  K.  5. 
Or<lin?ry  to 
cause  inquiry 
to  be  maile  of 
the  roiulitlon  of 
the  i)tnliling:s 
when  tlie  in- 
cumlK.'nt 
pntt Ti  .1  rn  the 
Uvinjr,  &c. 


St.it.  1  5: 2  Met. 
c.  l()o\  s,(iJ, 
An  avoi^iancc 
of  Itencficc  not 
having  fit  house 
of  residence, 
biftho;>  to  raiM.* 
money  to  build 
one  !>y  mort- 
gage »>f  glebe, 
&c.  fur  thirty, 
five  years. 


the  ordinary,  patron,  and  incunil>ent,  or  two  of  them,  the  ordiiianr  being 
OIKS  by  orders  under  their  hands,  in  a  form  giiren  by  the  act :  and  an  arcoont 
of  such  further  disbursements  is  to  be  made  out  and  allowed  in  like  manoer; 
and  all  the  accounts,  when  made  out,  completed,  and  allowed,  with  the 
vouchers,  are  to  be  deposited  in  the  hands  of  the  registrar,  and  kept  by  him 
for  the  use  and  beneiit  of  the  incumbents  of  the  livinir*  vho  may  iospeet 
them  as  occasion  shall  require,  on  payment  to  the  registrar  or  deputy  regfi- 
trar  of  one  shilling  for  every  such  inspection. 

Stat  1  &  2  Vict.  c.  106.  s.  66.  (1)  contains  provisions  similar  to  those  ii 
Stat.  17  Geo.  3.  c.53.  supra^  except  that  it  substitutes  the  bishop  of  the  diocese 
for  the  onlinary,  patron,  and  incumbent,  and  directs  the  nominee  to  psj 
'*  the  expenses  of  the  mortgage  deed  and  such  charges  as  are  incident  thereto, 
and  of  making  the  certificate,  plan,  and  estimate,  and  the  copies  thereof.*' 

By  Stat.  17  (t(H).  3.  c.53.  s.5.  the  ordinary,  before  giving  his  conseot, 
must  have  a  certificate  from  the  archdeacon,  chancellor  of  the  diocese,  or 
other  proper  person  living  in  or  near  the  parish  where  buildings  are  proposed 
to  be  made  or  repaired,  in  a  form  given  by  the  act,  of  the  state  and  con- 
dition of  the  buildings  when  the  incumbent  entered  upon  the  living  or 
benefice,  how  long  such  incumbent  has  enjoyed  the  living  or  benefice,  vbt 
money  he  has  received  or  may  be  entitled  to  receive  for  dilapidations,  md 
how  he  has  laid  out  what  he  has  so  received ;  and  also  a  certificate  of 
the  amount  of  the  damage  (if  any)  which  the  buildings  have  sustained  br 
the  wilful  neglect  of  the  incumbent ;  which  amount  the  incumbent  wasL 
if  the  ordinary  require  it,  pay  into  the  hands  of  the  nominee,  tovanb 
defraying  the  expenses  of  building  or  repairs,  before  the  ordinary  gives  bis 
consent. 

Stat.  1  &  2  Vict  c.  106.  s.62.  (2)  requin^  the  bishop,  at  any  time  aflertb* 
avoidance  of  a  l>enefice,  to  issue  a  commission  to  four  beneficed  clerfj- 
nien  of  his  diocese,  or,  if  the  benefice  be  within  his  peculiar  juri^icfioc 
but  locally  situate  in  another  diocese,  then  to  four  beneficed  clergymen  of 
the  other  diocese,  the  rural  dean  (if  any)  of  the  rural  deanery  or  district 
wlienin  the  benefice  is  situate,  being  one  of  them,  to  inquire  whether  tbeff 
is  a  fit  house  of  residence  within  the  benefice,  and  what  are  the  annual  pro- 
fits of  the  benefice,  and  if  the  clear  annual  profits  exceed  one  haodid 
pounds,  whether  a  fit  house  of  residence  can  be  conveniently  proridedoi 
the  glebe  of  the  benefice,  or  otherwise;  and   if  the  commissioners  or ibt 
thr((>  of  them,  report  in  writing  under  their  hands  to  the  bishop  that tian 
is  no  fit  house  of  residence,  and  that  the  clear  annual  profits  exceed  one 
hundred  ])ounds,  and  that  a   fit  house   of  residence  can   be  conveDiecilT 
provicU'd  on  the  glebe,  or  on  any  land  which  can  be  conveniently  procuied 
for  the  site  of  one,  the  bishop  is  to  procure,  from  some  skilful  lod  ex- 
pcrionced  workman  or  surveyor,  a  certificate  containing  a  statement  of  the 
condition   of  the  buildings  (if  any)  on  the  glebe,  and  of  the  value  of  the 
tinibiT  and   other  materials  (if  any)  thereupon  fit  to  he  employed  in  baiW- 
ing  or  repairing,  or  to  'be  sold,  and  also  a   plan  or  estimate  of  ihewoft 
proper  to  be  done  for  building  or  repairing  the  house  of  residence,  with 


( I )    Stej)hens*     KccleT^iaslical     Statutes 

C'i)    TIjo   provisions  of  stat.  1  &  2  Vict, 
c.  'J:J.  an-  l»v  Mnt.  :J  &  4  Vict.  c.  1 1.3.   s.  5^. 


extended  to  dean^t  and  canons,  fcr  tJ*  P"^" 
pose  of  thfir  building,  enlarpina  «  >*■ 
proving  their  houses  of  mid«>:e. 
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all  necessary  and  convenient  offices,  and  thereupon,  by  mortgage  of  the  Moi:T(:\(:is. 
glebe,  titlieis  rents  rent-charges,  and  other  profits  and  einolumtMits  arising 
or  to  arise  from  the  benefice,  to  raise  the  amount  of  the  estimate  (after 
deducting  the  value  of  any  timber  or  other  materials  thought  proper  to  be 
sold),  not  exceeding  four  years' net  income  of  the  benefice,  after  dtnluct- 
ing  all  outgoings  (except  only  the  salary  of  the  assistant  curate,  where 
such  a  curate  is  necessary) ;  and  the  mortgage  is  to  be  made  to  the  per- 
son advancing  the  money  for  the  term  of  thirty-five  years,  or  until  repay- 
ment of  the  money,  with  interest,  and  the  costs  of  the  recovery  th(?reof, 
and  is  to  be  made  by  one  or  more  deed  or  deeds  in  a  form  given  by  the 
act,  and  will  bind  the  incumbent  and  his  successors ;  and  every  incum- 
bent for  the  time  being  is  to  pay  so  much  of  the  principal,  interest,  and 
costs  as  shall  become  payable  during  his  incumbency;  and    he  and  h'n  ^ 

representatives  are  respectively  liable  to  the  proportion  of  the  payments  for 
the  year  which  shall  be  growing  at  his  death,  or  avoidance  of  the  benefice ; 
and  such  principal,  interest,  and  costs,  and  proportion  are  recoverable  by 
action  of  debt  in  any  court  of  record.  (1) 

By  Stat.  17  Geo.  3.  C..53.  s.  6.  (amended  and  explained  by  stat  21  (jco.  3.)  Stat.  17  (ica3. 

the  incumbent  and  his  successors  are  to  pay  the  interest  yearly,  as  it  be-  ^'?^'  ^  ^* 

...  •/.  ii«  1  Directions  for 

comes  due,  or  witbm  one  month  after,  and  also  live  pounds  per  centum  pavnunt  ortlic 

per  annum  of  the  princi])al  by  yearly  payments ;  and  every  incumbent  who  the  pnncipnl 

does  not  reside  twenty  weeks  in  each  y(?ar,  computing  such  year  from  the  ^j^^  mort^nij"^ 

date  of  the  mortgage  deed,  is  to  pay  ten,  instead  of  the  fiVe  pounds  per  cen-  incumbents 

turn  per  annum  of  the  principal  by  yearly  payments ;  such  payments  to  be  wh<^o  not 

resfiectively  made  at   the  same  time  as  the  interest  is  paid ;  and  every  ^^\t!^  twenty 

incumbent  who  shall  pay  only  five  pounds  per  centum  per  annum  of  the  year  upon  their 

principal  is,  when  he  pays  it,  to  pro<luce  and  deliver  to  the  mortgagee  a  **J[I"^  ^  ^^' 

eertificate,  under  the  hands  of  two  rectors,  vicars,  or  officiating  ministers  of  the  prin- 

of  8<inie  parishes  near  adjoining,  in  a  form  given  by  the  act,  signifying  his  ci|Mil,  j^e.,  and 

having  resided  twenty  weeks  within  the  year  for  which  the  payment  became  ™""L  o"jy 

due;   and  every  ineumb(>nt  is  annually,  at  his  own  ex])ense,  from  the  time  5t' per  cent. 

of  the  completion  of  the  buildini^s  (2\  to  insure,  at  one  of  the  public  offices  l*^T  "«»"•  of  the 

.,,,'_  ,..  .  i.       .  ,1  1        .         prineip:il  to 

established  in  London  or  \\  estnnnster  for  insurance,  the  house  and  other  produce  n 

buildings  upon  the  glebe,  at  a  sum  to  be  agreed  upon   by  the  ordinary,  certificate  of 

patron^  and  incumbcjiit;   and  on  any  default  of  payment  of  either  the  prin-  ^^  thellmiid-* 

cipal  or  the  interest,  or  neglect  of  insurance,  the  ordinary  is  empowered  to  ings  when 

sequester  the  profits  of  the  living  till  the  payment  or  insurance  is  made.  (3)  c^'M*^*^"^*  *** 

By  Stat.  5  Geo.  4.  e.  Si),  s.  (>.  an  incumbent  of  a  mortgagt'd  benefice,  noii-  aj^ainst  fire, 

resident  by  virtue  of  a  licence  frcmi  the  biAhop,  on  account  of  actual  illness,  stat  5  Gvo.  i. 

or  infinnity  of  mind  or  bo<ly,  or  of  his  wife  and  child  residing  with  him,  «.  89.  s.  a, 

(1)    In   Biuck   y.  HtiflpMn   (5  Notes  of  to  maintain  a  Kuit  for  the  instalment*  of 

CaaeK   KcclcstoHtical,    IG7. ),   where   money  ami   interest   iiyum  the  Itian :    Sir  JlerlH'rt 

bad  been  Ixirmwed  by  the  biHhiip   of  the  Jenner  FuNt  ol>scrvin«;,  **  Since  tlie  ohji'c* 

diocffc,  of  the  f^vernors  of  Queen  Anne*!i  tion  i.s  taken,  I  uni  liound  to  attend  to  it 

Bounty«    under   stat.  1   ^   2  Vict.   c.  I0(>.  I  pronouneu  Air  the  appeal,  and  re\erse  the 

upon  mortj;.i;;e,  for  the  buihlinfr  of  a  houM.*  senteisee  appealfd  from ;  and  I  am  lM)und  to 

of    residence,    and   tiie    riTtnr    refused    to  cive  tlie  cns»s  uf  tiie  .ippial." 
•How  the  bi*>hop  to  enter  upon  the  portion  (J)  'I1:e  Kum*   I.u:;!U  igj  ocrurt  in   stat. 

of  the  pK'be  huid  whirl)  the  cnnnnis^ioiierK  1  i\:  'J  Vict.  c.  1  <)'»'.  s.  h',. 
hmi\  reported  m:;:ht  b/  appniprialeii  t.i  that  (;?)   J«/.-  stat.'j  \  :;  Vict.    c.  is.  s.  *).  fz 

puq>(>sc;   it  was  held,  that  tlie  treasurer  of  »tat.  't^  G  Viet.  c.  *J*i.      'i1ie  s.tnii.*  pnwiT  is 

Queen  .\nne*s  I'minty  v/.is   ntit  eoTiipitent  ct)nr.rrLJ  liy  slat.  1  A  2  Vict,  c    MVl.  «.  riT 
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and  making  part  of  his  family»  he  could  only  be  made  ta  pay  as  if  Ik  kal 
been  resident* 

By  Stat.  5  Geo.  4'.  e.  89.  s.  1.  the  incumbents  of  livings  iiKTrtgftf  «tf  is  lit 
amount  of  two  years'  income,  might  lay  before  the  onlinarjr  a 
oath,  of  ihc  value  of  the  livings^  and  thtnr  ineonies  and  ooigoisi^ 
curates*  salaries  ;  and  «iich  statements  might  be  inquired  ililo  by  ofilfrrf 
the  ordinary  ;  and  the  incumbents  might,  with  the  comment  of  iImj  ordnHf 
and  patron  J  agree  with  the  mortgagees  for  the  paynients  in  dls^argf  of  tit 
principal  being  made  at  the  rate  of  five  pounds  or  ten  potiiKls  per  oeat.  fm 
annum. 

By  Stat,  5  Geo,  4.  c.  89.  s.  3.  the  governors  of  Queen  Aone's  BomMj,  At 
QucHti  Anne's     colleges  ami  halls  in  tlie  Universities  of  Oxford  and  Cmnbcidm  Md  J 
powered  to         other  Corporate  bodies  pt><;sessed  of  the  patronage  of  ecclesiaBklieal  iitiif^ 
were  empowered  to  make  and  enter  into  such  agreemerils  witli  napltili 


Nua-Tc*idciits 
by  Ikenci;  liaUle 
to  pay  mort- 
gage*. 

^taii.  5  Geo.  4. 
e.89.  ji»,  1.  3. 
2.  4.  5.  &  7. 


Governor!  of 


entut  into 

wtrm^pect  to   ^^^^  mortgages  made  to  them 
tnortga^eit,  as 
JUT**  al<kO  the 
IJ 111 vt'n»i ties  of 
Unftird  und 
Ciimbridf;e. 

Governor*  oF 
Ciuec'ij  Anne's 
Bounty  cm'- 
powf  red  to 
reduci!  tlie  rate 
of  interest  of 
KDortgage# 

Stilt.  1&S  Vict. 
c.  t23.  &s.  3.  1 
St  2, 

The  yearly  in- 
staimt'iUs  of 


IJy  Stat  5  Geo.  4.  c.  89.  ss.  2.  4,  &  5*  such  agreements  were  to  be 

in  accordance  with  the  forms  given  by  that  statute  and  to  be 
and  no  such  agreement  was  to  be  charged  with  stamp  duty* 

By  Stat.  5  Geo,  4.  c.  89.  s.  7.  the  governors  of  Queen  Anne'*  Bonflfj  wm 
empowered  to  reduce  the  rate  of  interest  secured  to  them  by  niort|^ii 
made  under  former  acts  as  they  should  think  reasonable. 

By  Stat.  1  &  2  Vict.  c.  23.  s.  S.  the  yearly  instalments  of  prindpil  ••» 
secured  by  mortgages  to  the  governors  of  Queen  Antte'f  Bo«oiJ  •* 
reduced  to  one  thirteenth  part  of  the  sums  originally  advano^ 

By  Stat,  1  &  2  Vict  c.  2S.  s.  L  and  stat  I  &  2  Vict.  c.  IDS.  i»«7**i- 

cumbentj*  are  to  pay  the  interest  on  mortgages  at  the  end  of  llie  ir<  tti 

each  succeeding  year,  the  year  being  computed  from  the  day  oitk^^^^ 

the  mortgage.     As  to  the  principal,  the  borrower  is  not   rei|iiimJ  la  |^ 

pniniipal  iiums     jj^^y  portion  of  that  durini:  the  first  year,  but  he  is  to  par  one  ihirtietk  frf 
secured  by  ox-        J,  ^  ,  .     «    ,  ,         t         /  ,*  .*    .        ^  [,  - 

isting  inort-        of  it,  at  the  end  of  the  second  and  each  sueceedtng  year  BBtu  the  mmmB 

repaid. 

By  Stat.  I  &  2  Vict.   c.  23    s.  2.   all  distinction   in    tb<?   pajmfvl  if  fc 

principal  between  resident  and  non-resident  incumbenta  is  aboltdiat  V* 

mortgages  subse<|uent  to  that  act 

By  st4it.  17  Geo.  3.  c.  53. 8.7-,  any  difference  ari^ng  in  adjustinf  lKri|f*' 

tionmerit  to  be  made  on  a  death  or  other  avoidance  is  to  be  d^^rrviaellf 

two  indifferent  persons,  one  to  be  named  by  the  succeasor,  awl  oo^bt^ 

other  party;  and  in   ca^e  such  nominees  are  not  appolaUd  « 

calendar   mouths,  or  if  they  cannot  agree  in   the  adjntttJllciyl  wxtai^  ^ 

calendar  monlh,  it  is  to  be  determined  by  some  neigbbaoring  elcfgf**^* 

Stat  I  &2  Vict,   be  nominated  by  the  ordinary.     The  provisions  of  stat-  1  &2Vfctfel* 

fl.  68.  are  snnilar. 

The  ordinary  By  stAt.  17  Geo.  3.  c,  53-  s.  8„  where  there  shall  be  no  boote  othMt^ 

w  Ti^ ivk^^       upon  any  ecclesiastical  living  or  benefice,  exceeding  to  clear yrarl? vilif** 

ann.,  «hicb  hm   hundred  pounds  per  annum,  or  being  one,  the  same  shall  be  Bia8B»4r*^ 

no  proper  g^ate  of  decay,  and  the  incumbent  shall  not  reside  in  the  pariab  iwtoit  •"•^ 

liousc  tit  babi-  ...  ''  -•  i-  t^B-»  *      ^.a 

taiion,  may  (if     *'i^hm  any  year,  computing  the  same  from  the  iirst  day  of  JannaffT*  <■■• 

ih«  incumbent     be  lawful  for  the  ordinary  of  such  living  or  benefice,  with  thm  cott«ct  rf^ 

rppliW^^^^  patron  (in  ca^e  the  incumbent  ^hall  not  think  fit  to  lay  outiroefoir'i*^ 

StG,)mocitTi.un   ^^  here  the  same  nuiy  be  sufficient  to  put  the  house  and  bvHidsafi  i" 


ga^e»  i»  the 
CJovernor^i  of 
Queen  Anne's 
Bounty 
reduced. 

Stat  17  Ceo.  3. 
C.53.  sa,  7  &  8. 
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and  sufHcicnt  repair,  or  to  make  application,  as  therein  is  required,   for   ^'<>KTCA<iFs. 
building,  repairing,  or  rebuilding  such  parsonage  house),  to  procure  sucli  estimate,  t<tc., 
plan,  estimate,  and  certificate  as  is  directed  by  the  act ;  and  at  any  time,  a>j'i  prcx-ied 
within  the  course  of  the  succeeding  year,  to  proceed  in  the  execution  of  the  rotion*!*^  ^^^^^' 
^veral  purposes  of  the  act,  in  such  manner  as  the  parson,  vicar,  or  incum- 
bent is  thereby  authorised,  and  to  make  and  execute  such  mortgage ;  which 
will  be  binding  upon  the  incumbent  and  his  successors,  and  who  are  like- 
wise made  liable  to  the  payment  of  the  interest,  principal,  and  costs;  and 
every  such  incumbent  and  his  representatives  are  also  made  respectively 
liable  to  the  proportion  of  the  payments  for  the  year  which  may  be  grow- 
ing at  the  time  of  the  death  of  such  incumbent,  or  avoidance  of  such 
living,  which  interest,  principal,  and  costs,  and   proportion  of  payments 
growing  at  the  time  of  the  death  of  such  incumbent,  or   avoidance,  can 
be   recovered   against  such  incumbent,  his  successors  or  representatives 
respectively,  by  action  of  debt  in  any  court  of  record. 

By  Stat.  17  Geo.  3.  c.  53.  8.9.  all  money  recovered  or  received  by  suit  Stat.  17  Geo.  3. 
or  composition,  from  the  representatives  of  any  former  incumbent,  and  c.  5.J.  s.  <). 

I   .  1         -    .  ...  1.    ,    .  /»    1  .         All  inoiuy 

not  laid  out  m  repairs,  is  to  be  applied  in  part  of  the  payments  under  recuived  for 

the  estimate;  and  all  money  thereafter  to  be  recovered  or  received,  in  dilapidations, 

case  the  same  cannot  be  had  before  such  buildings  are  completed,  and  pUt^*!,,  pari' of 

the  monffy  paid  for  the  same,  shall  be  applied,  as  soon  as  received,  in  pay-  tlic  payments 

ment  of  the  principal  then  due,  as  far  as  the  same  will  extend ;  or  in  case  """*'■  *''^".  *-''»**- 

mate*  or  in 
the  mortgage  money  shall  have  been  discharged,  all  such  money  arising  making  addi. 

from   dilapidations  shall  be    paid   into  the   hands  of  the  nominee   to  be  tiunal  impruvc- 

appointed   or  of  some  other  person  or  persons  to  be   nominated  by  the  "  *"*"  '^ 

ordinary,  patron,  and  incumbent,  in  case  such  nominee  shall  be  dead  or 

shall  decline  to  act  therein,  to  be  laid  out  and  expended  in  making  some 

additional  buildings  or  improvements  upon  the  glebe  of  such  living  or 

benefice,  to  be  a])proved  by  the  ordinary,  patron,  and  incumbent;  and  in 

tbe  meantime,  or  in  case  such  buildings  shall  not  be  necessary,  then  in 

trust  to  lay  out  the  same  in  government  or  other  good  securities,  and  pay 

the  interest  thereof  to  the  incumbent  for  the  time  being. 

Stat.  1  &  2  Vict.  e.  10().  s.  69.  contains  similar  enactments  rt»specting  the   Stat,  i  &  i>  Vict, 
payment  of  the  dilapidation  money,  but  substitutes  the  bishop  of  the  diocese  ^'  ^^^'  ^^'^' 
for  the  ordinary,  ])atron,  and  incumbent 

By  Stat.  17  Geo.  3.  c.53.  s.  10.  (1),  where  new  buildings  are  necessary  for   Stat.  iTGco.s. 

'the  residence  of  an  incumbent,  the  ordinary,  patron,  and  incumbent  can   ^';^*^-  "*  ^^* 

contract,  or  authorise  their  nominee  to  contract  for  the  purchase  of  a  house  buildiniMTre 

or  building,  not  further  than  one  mile  from  the  church,  and'  also  of  land   necessary  for 

adjoinine  or  lyine  convenient  to  such  house  or  buildin<;  Cor  to  the  oriirinal  ^j)®  f*^*"^*"^© of 
•  ...,./.    1      ...        .1*  .    1  1.1.  the  incumbent, 

house  or  building  of  the  living  if  it  liave  no  glebe  lying  near  or  convenient  the  ordinary, 

to  it),  not  exceeding  two  acres,  if  the  annual  value  of  the  living  be  less   ^^'  '""^  P"'" 

than  one  hundred  pounds  or  otherwise,   two  acres  for  every  one  hundred  vi*ni^n*"hoiw"" 

pounds  of  the  annual  value  (extended  by  stat.  ,55  Geo.  3.  c.  1 47.  s.  6.  to  within  one  milo 

twenty  acres),  and  can  cause  the  purchase-money  to  be  paid  out  of  the  J^^j*'*'*  ^^!^^** 

money  to  arise  under  the  powers  of  this  act;  and   such    buiUlings   and  portion uf land. 

lands  are  to  be  conveyed  to  the  patron  of  the  living  and  his  lurirs,  in  trust 

for  the  incumbent,  and  his  successors,  and  to  be  annexed  to  the  church 

(I )  Amended  and  citcndcd  by  slat.  55  (fco.  tl  c.  M7.  &  btat.  5G  Geo.  :l.  c.  5:2, 
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or  chapel ;  but  any  contract  made  by  the  nanainee  rau*t  be  ecoSmeii  fcf 

ibe  ordinary,  patron,  and  incumbent  by  writing  under  thoir  fmxAi  wmd  t 
form  is  given  for  the  purchase  deedi  which  must  be  rtgbtoftd  as  tW  ad 
directs  other  deeds  to  bp  registered.  (1) 

By  staL  17  Geo.  3.  c*53*  s.  11.,  when  any  land  id  thmighl  fit  to  Ik  lala 
aud  used  as  a  convenience  for  a  parson  age- ho  use,  the  porelbase-fiuaflfT  m 
ecjui Talent  far  it  is  to  be  raised  or  iiad  by  sale  or  exchau^  of  a  pait  of  ikf 
mimey  ^or  sucli  glebe  or  tithes  of  the  living  appearing  to  the  ordinary,  [Milroo»  mad  iMia^ 
r^t%iiTh^su\e,  l*«^"t  "*^st  convenient  for  the  purpose;  and  the  sale  or  exthmm^  mmAht 
by  deed,  for  which  a  form  is  given*  and  which  must  be  regbtared* 

By  Stat.  17  Geo.  3.  c.  53.  s.  1%  the  governon  of  Queen  An(iie>V  Biway 
can  lend  any  sura  or  sums,  not  exceeding  one  hundred  pouitd*  m  TujMt 
of  each  living  in  aid  of  the  several  purposes  of  the  act,  vrith  riiyfgl  li 
any  living  which  does  not  exceed  the  clear  annual  iraproretl  raline  af  11^ 
pounds ;  and  the  mortgage  is  to  be  made  for  the  repayment  af  Ike 
but  no  interest  is  to  be  paid  for  it;  and  where  the  afiooal  nUoe  oft 
exceeds  fifLy  pounds,  the  goTeTnom  can  lend,  for  the  purposes  of  tie  act 
any  sum  not  exceeding  two  years*  income  of  the  liTing,  axid  wmtswt  ^ 
terest  for  it,  not  exceeding  four  pounds  per  cent,  per  annom :  mai  by  ttit 
55  Geo.  3,  c.  H7.  ss.  8  &  9.  the  same  body,  and  also  calleg«9  lai  hA 
in  the  universities  and  other  corporatiouH,  are  invested  nitli  a  tike  povif 
to  lend  money  for  the  purcha.'ie  of  land  for  glebe  for  beuefico  kitlif 
little  or  no  glebe:  and  by  ftat.  17  Geo.  5.  c.  53.  s.  1$.  and  by  staL  1  TiA 
c.  23.  6.  5.  colleges  and  halls  in  the  universities,  and  other  eoipaiaiiam 
may  lend  jiioney  at  their  disposal  for  building  or  purclij^ng  homm§  d 
residence,  or  sites  for  them,  upon  benefices  in  their  own  pftSfonaifC^  ifiB 
mortgage  without  interest. 

By  Stat.  1  ^'  2  Vict,  c,  106.  s.  72.  the  governors  of  Queeo  AnoeV  Boai^ 
can  lend  money  for  the  purposes  of  that  act,  at  four  per  cent.  iatiTPft 

By  Stat,  1  h  2  Vict,  c- 106.  s.  7S.  colleges  and  halls  m  llie  imitTfidi* 
and  other  corporate  bodies  are  empowered  to  lend  moiiej  for  ike 
of  thai  act  without  taking  any  interest  for  the  same. 

By  Stat.  17  Geo.  3.  c*  53.  s,  14*,  the  guardian,  comaitllee^  or 
a  patron  who  is  a  minor,  idiot,  lunatic^  or  feme  covert,  can  aict « 
on  his  or  her  behalf  for  the  purports  of  the  act. 

By  sfat,  17  Geo.  3.  c.  5^»  s.  15.  all  acts   thereby  required  to  be 
consented   to  by  the  ordinary  and  patron,  are  to  be  done  by  \htt 
alone,  when  be  is  patron ;  and  deeds,  bonds,  transfers,  ftod  utber 
instruuieots   and   proceedings  under  that  act  are  exemplail 
duty,  and  all  tees,  except  those  given  by  the  act. 

Writines  not  ^J'  ®*^^^  ^^  ^^*'"  -^^  ^^  ^^'  ^-  ^^'»  ^^^  ^^^  thereby  required  t»  be 

liable  lu  stamp-   an  ordinary  happening  to  be  a  corporation,   must  be  done  and 
under  the  corporation  seal. 

By  Stat.  1 7  Geo.  3.  c.  55.  s.  1 7.,  wherever  the  incumbent  of  mmj  fiafiftf 
or  perpetual  cure  is  nominated  by  the  rector  or  vicar  of  the  ^^ 
wherein  it  is  situate,  the  consent  of  such  rector  or  victTt  logitteai^ 
that  of  the  patron  of  the  rectory,  is  required  where  ibe  patipaTa  «•■*• 
required  by  the  former  provisions  of  the  act. 


Stflt.  17  Geo.  3 

C.  5  J.    88,11  — 

17. 

Pun*  base- 


fire*  of  purl  of 
Uio  glebt:  ot 
tithes 

Governors  of 
Queen  Anne's 
Boimty  em- 
powered lo 
lend  certain 

SUtllN 


Stat«55  Goo.  9. 
c.  147.  Si.  8  &  9. 


Stat.  1  Vict. 
c  23.  s.  5. 


Stat.  1&2  Vict. 
c.  106.  ss.  7lf& 
73. 

Colleges  in 
Oxford  and 
Camhridj^c, 
and  other  cor- 
p  >rate  ho  die*, 
put  runs  cif 
livinj^H,  may 
Knd  uny  sums 
\rithout  inte* 

\Kho  is  to  act 
Ibr  uny  {mtron 
wha  slmU  be  a 
miuor,  lunatic, 


duty, 

When  the  ordi- 
nary !«hall  bt?  a 
hiKly  corporate, 

When  consent 
of  the  rcTctOTt 


( I )  Vide  p9§t,  ilU  Pimct/lAm 
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By  Stat.  17  Geo.  3.  c.  53.  s.  18.,  disputes  touching  the  rciiidence  of  in-  Mortgacksw 

cumbcnts  are  to  be  determined  by  the  ordinary  of  the  diocese.  Stat.  17  Geo  3. 

By  Stat  17  Geo.  3.  c.  53.  s.  19.    the   patron,  ordinary,  and  incumbent,  c  53.  &s.  18— 

or  any  two  of  them,  the  ordinary  being  one  (or  by  stat  1  &  2  Vict  c.  106.  ?>.' 

s.  74.  the  bishop),  are  by  writing  under  their  hands  to  make  an  allowance  touching  the 

to  their  nominee,  not  exceeding  five  pounds  for  every  one  hundred  pounds  residence  to  be 

A^  u     I   'J        X  determined  by 

to  be  laid  out  the  ordinary. 

By  stat  17  Geo.  3.  c.  53.  8.20.,  where  the  Crown  is  patron,  its  consent  Patron,  &c.  to 

to  proceedings  under  the  act  is  to  be  signified  by  the  lord  high  treasurer,  make  allov/- 

or  first  lord  commissioner  of  the  Treasury,  where  the  living  is  above  the  for^^apulviiiff*"* 

yearly  value  of  twenty  pounds  in  the  king's  books;  and  by  the  lord  high  the  money, &c 

chancellor,  lord  keeper,  or  commissioners  of  the  great  seal,  if  the  living  In  what  man- 

does  not  exceed  the  value  of  twenty  pounds  in  the  king's  books ;  and  by  "f  ^h^  CrownU 

the  chancellor  of  the  duchy  of  Lancaster,  if  the  living  is  within  the  patron-  to  be  made 

age  of  the  Crown  in  right  of  that  duchy ;  and  such  consent  is  to  be  sig-  *tno^n»  in  «J1 

7«     •  ,  .  .  11.  .       1        •     .         «.  .  ■        I  cases  where  it 

Dined  by  writing  under  their  respective  bands,  in  a  form  given  by  the  act ;  i^^h  the  patron- 

and  deeds  required  to  be  executed  by  the  patron  as  well  as  the  ordinary  age. 
and  incumbent,  may  be  executed  by  the  ordinai*y  and  incumbent  only, 
after  tlie  consent  has  been  obtained  from  the  lord  high  treasurer,  first 
commissioner  of  the  Treasury,  lord  chancellor,  lord  keeper,  lords  com- 
missioners of  the  great  seal,  or  chancellor  of  the  duchy  of  Lancaster 
respectively,  as  the  case  may  be ;  but  the  consent  must  be  registered  at 
the  register-ofiice  appointed  by  the  act. 

By  stat  17  Geo.  3.  c.  53.  s.  21.  any  archbishop,  bishop,  or  ecclesiastical  Archbishops 

corporation,  being  lord  or  lords  of  any  manor  within  which  there  are  any  lordJ'of'manora 

waste  or  common  lands,  parcel  of  the  demesnes  of  such  manor,  lying  con-  containing 

Tenient  for  the  purposes  of  the  act,   may  grant  a  part  or  parfs  of  such  wastelands, can 

waste  or  common  lands  in  perpetuity  for  those  purposes,  leaving  sufiicicnt  therc'of  in  piT- 

common  for  the   commoners,   and  obtaining  the  consent  of  the  lessees,  petuity. 
if  the  lands  be  in  lease. 
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MORTUARY.  (1) 


I3«fGiicd. 


Tlie  mortuary 
WAH  Konu'tiincs 
brought  Ui  the 
church  along 
with  tlie  corpse 
when  it  rame 
to  be  buried. 


De/imtd  —  The  wMrtmary  wom  tomtetimes  immjfki  to  ike  ckmrek  alomg  witk  tke  earpft,  rkn 
it  came  to  be  buried  —  BrqwestM  of  heriats  amd  wtortmariea  keid  to  he  ■imiwiij  imffredieub 
in  *rrry  teMament  of  ekatteU  —  The  variety  cf  emalomu  eauaed  the  emtutmrmt  ^daL  21 
7/eji.  H.  c.  6.  —  Prohibitiam  trill  not  be  gramted  to  tiay  a  suit  w  tie  Spiriimal  Camtfar 
a  mortuary,  umleu  ike  eustom  be  denied  —  Where  a  eomri  ofetpdtjf  i^ff  md  gnre  rdief^ 
Whtrt  tke  remedy^  by  tmamdamus^  tkcedd  be  remmted  to  in  the  firtH  imataner  —  It  kas  hen 
qmettiomed  vhetker  mortmaries  can  be  nod  for  at  late  —  Ifkere  muirtmarie*  are  cf  km 
raJue  than,  thai  which  i$  demamded —  StaL  2^3  llct.  c  62.  «.  9.  mtortmariea  may  be 
eummuted. 

Mortuaries  are  staU^d  by  BlackstODe  (2)  to  be  a  sort  of  ecclesiastical 
hcriotd  (ii),  being  a  customary  (4)  gift  claimed  by  and  due  to  the  miDi«ta- 
in  very  many  parishes,  on  the  death  of  his  parishioners.  They  seem 
originally  to  have  been,  like  lay  heriots,  Toluntary  only,  being  intended 
(as  Lyndi»ood  informs  us,  from  a  constitution  of  Archbishop  Langham) 
as  a  kind  of  expiation  and  amends  to  the  clergy,  for  the  personal  tithes  and 
other  ecclesiastical  duties  which  the  laity  in  their  lifetime  might  have  neg- 
lected or  forgotten  to  pay.  For  this  purpose,  after  (5)  the  lord's  heriot  or 
1>est  good  was  taken  out,  the  second  best  chattel  was  reserved  to  the 
church  as  a  mortuary.  (6)  And  therefore,  in  the  laws  of  King  Canute (7), 
this  mortuary  is  called  soul-scot  (faplfceac),  or  symbolum  tmiaue, 

'*  In  pursuance  of  the  same  principle,"  says  Blackstone,  **  by  the  laws  of 
Venice,  where  no  personal  tithes  have  been  paid  during  the  life  of  the  party, 
they  are  paid  at  his  death,  out  of  his  merchandise,  jewels^  and  other  move- 
ables. (8)  So  also  by  a  similar  policy  in  France,  every  man  that  died  with- 
out bequeathing  a  part  of  his  estate  to  the  church,  which  was  called  dying 
without  confession,  was  formerly  deprived  of  Christian  burial ;  or,  if  he  died 
intestate,  the  relations  of  the  deceased,  jointly  with  the  bishop,  named 
pro])er  arbitrators  to  determine  what  he  ought  to  have  given  to  the  church, 
in  case  he  had  made  a  will.  But  the  parliament  in  1409  redressed  this 
grievance."  (J>) 

It  was  anciently  usual  in  this  kingdom  to  bring  the  mortuary  to  church, 
along  with  the  corpse,  when  it  came  to  be  buried ;  and  thence  it  is  soffie- 
times  called  a  corse-present,  a  term  which  bespeaks  it  to  have  been  once  a 
voluntary  donation.  However,  in  Bracton's  time,  so  early  as  Henry  111.,  we 


( 1 )  Wliere  and  wliat  mortuaries  ought 
to  be  paid,  atid  for  what  persons  and  in  what 
cases  none  are  due,  ride  Stephens*  Eccle- 
Ma.stical  Statutes,  l*i7 — 129.  Concerning 
tithings  oblations  and  mortuaries,  vide 
Stat.  17&  18  Car.  2.  c.  13.  (Ir.)  I  bid.  591. 
As  to  taking  away  mortuaries  in  the  dio- 
ceses of  Bangor,  IJandaff,  St.  David's,  and 
St.  Asaph,  and  giving  a  recompense  to  the 
bishops  of  those  dioceses,  vide  stat  12 
Anne,  st.  ii.  c.  6.  Ibid.  706.  iiespecting 
the  mortuaries  in  the  archdeaconry  of 
Chester,  and  giving  a  recompense  for  them 
to  the  Bishop  of  Chester,  who  held  and  en- 
joyed the  archdeaconry  in  right  of  his  see, 
tiile  Stat.  '28  Geo.  2.    c^  6.      Ibid.  852. 

(2)  :l  Black.  Com.  by  Stophcn,  H7. 

(:J)  It  is  to  be  observed  that  nicrluaiici 


arc  not  the  same  as  burial  fees.    Willes,558, 
in  not. 

(4)  None  is  due  of  common  right,  but  bf 
custom  only.     »  Inst.  491. 

(5)  1  Ibid.  185.  (b), 

(6)  **  Si  decedens  plura habuerit  animsli** 
optimo  cui  de  jure  fuerit  debitum  naemi/o, 
ecclesiae  sua*  sine  dolo,  fraude,  seu  cootrt- 
dictione  qualibet,  pro  recompcnaatiooe  sob- 
tractationisdecimarum  personaliununecooa 
et  oblationum,  secundum  melius  axanui 
reservetur,  post  obitum,  pro  salute  amm* 
sum." — Provinc  1.  1.  tit.  3, 

(7)  CIS. 

(8)  Panorroitan.  ad  Decretal  LS  t'ja 
c.  32. 

(9)  Montesquieu,  Esprit  dcs  Loix.  L  :^^- 
c.  41. 
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find  it  riveted  into  an  established  custom ;  insomuch  that  the  bequests  of   Moutuary. 
Jieriots  anil  mortuaries  were  held  to  be  necessary  ingredients  in  every  testa-    Requests  tif  he- 
mcnt  of  chattels.     Imprimis  autem  debet  quilibet  qui  testamentuni  fecertt,    riots  and  mor- 
«loniinum  suum  de  meliori  re  (juam  habuerit  recognoscere,  et  postea,  eccle-   {,"*"^!^jH^rv^ 
siam  de  alia  meliori.     But  yet  this  custom  was  diHTerent  in  different  places.    in;;redicntK'in 
In  quibusdam  loeis  habet  eeclesia  melius  animal  de  consuetudiue ;  in  qui-   every  tostainciit 
busdam  secundum,  vel  tertium  melius ;    et  in  quibusdam  nihil.      Et  ideo 
consideranda' est  consuetudo  loci.  (1)     This  custom  still  varies  in  different 
|llae«^s  not  only  as  to  the  mortuary  to  be  paid,  but  the  person  to  whoni  it  is 
payable.     In  Wales,  a  mortuary  or  corse-present  was  due  upon  the  death 
of  every  clergyman  to  the   bishop  of  the  diocese,  till  abolished,  and  a  re- 
compense given  to  the  bishop  by  stat.  12  Ann.  st.  ii.  c.  6.     In  the  arch- 
deaconry of  Chester,  a  custom  also  prevailed  that  the  bishop,  who  was  also 
archdeacon,  should  have  at  the  death  of  every  clergyman  dying  therein,  his 
best  horse  or  mure,  bridle,  saddle,  and  spurs,  his  best  gown  or  cloak,  hat, 
upper  garment  under  his  gown,  and  tippet,  and  also  his  best  signet  or  ring.  (2) 
But  by  Stat.  28  Geo.  2.  c.  6.  this  mortuary  is  directed  to  cease,  and  the  act 
settled  upon  the  bishop  an  equivalent  in  its  room. 

The  variety  of  customs  with  regard  to  mortuaries,  giving  frequently  a    The  variety  of 
handle  to  exactions  on  the  one  side,  and  frauds  or  expensive  litigations  on    ^"*  J!,"actin"nt 
the  other,  it  was  thought  pro])er  to  reduce  them  by  stat  21  Hen.  8.  c.6.  to   of  8tat.L'i  Hen. 
some  kind  of  certainty.     For  this  ])urpose  it  was  enacted,  that  all  mortuaries   ^*  ^'  ^' 
or  corse-presents  to  parsons  of  any  parish  should  be  taken  in  the  following 
manner  (except  where  by  custom  less  or  none  at  all  was  due) ;  viz.  for  every 
person  who  does  not  leave  goods  to  the  value  of  ten  marks,  nothing ;  for 
every  person  who  leaves  goods  to  the  value  of  ten  marks  and  under  thirty 
pounds,  tis,  UL  ;  if  above  thirty  pounds  and  under  forty  pounds,  6s.  Sd. ;  if 
above  forty  pounds  of  what  value  soever  they  may  be,  10a*.;  and  no  more. 
And  no  mortuary  shall  throughout  the  kingdom  be  paid  for  the  death  of 
any  feme  covert,  nor  for  any  child,  nor  for  any  one  of  full  age  that  is  not  a 
housekeeper,   nor  for  any  wayfaring  man ;  but  such  wayfaring  man's  mor- 
tuary shall  be  paid   in  the  parish  to  which   he   belongs.     And  ui)on   this 
frrttute  stands  the  law  of  mortuaries. 

It  has  been  held,  that  if  tlii^  custom  be  denied,  and  the  Spiritual  Court    Prohibition 
will  not  admit  that  pita,  a  prohibition  will  be  granted,  bt^cause  that  ccmrt   ^     j**!.***^^, 
rannot  try  the  custom  there.  (.S)     But  it  was  said  by  the  Court  in  Proud  asuitintlieSpi. 
V.  Piper  (1-),  that  **  prohibitions  have  been  granted  and  dt'ni(*d  upon  such   "'""*  ^'our'  for 
8Ugge2»tions ;"  and,  therefore,  the  defendant  was  ordered  to  take  a  declaration   less  the  custom 
in   a   prohibition  as  to  the  mortuary,  and    to  try  the  custom  at  law.  (.?)   be  deiiied. 
But  in  Marke  v.  GUhvtt  (6),  where  the  custom  of  paying  a  mortuary  was 
owned,  and    the    only   question   in  the    Spiritual  Court    was,   whether  it 
belonged  to  the  vicar  or  impropriator,  prohibition  was  denied. 

And  in  Johnson  v.  Ohihnm  (7)  it  was  holden,  that  a  jirohibition  could 
not  be  gninted,  to  stay  a  suit  in  tlie  Spiritual  Court  for  a  mortuary,  unless 
the  custom  had  been  denied  in  the  Spiritual  CourL 

( I  )  Dracton,  1. 2  c.  2G.     l-'Icta,  1.  'J.  c.  57.  (4 )  ,'J  M<»d.  i»G8. 

(2)   Hinde  v.  ChnUr   {Hi  hup  of).    Cro.  (5)    ITinde  v.  Chr»Ur  {Ifix/top  ofy   Cro. 

Car.  2:J7.  Car.  j:;?. 

CJ)    WAiVa  f/wf,  Cro.  Kli/.  L^l.      ./mm.  (ti)   \  Sid.  l.V»M.      1  Kvb.lHl). 

2  Keb.  HAS.      BrtMui  v.  Piytr,  Cnrth.  «»7.  (.7)    1  Ld.  Hay  in.  «OIJ. 


MoaTUAar. 


Where  a  Court 
of  Equity  will 
not  give  relief. 


WHen  tlie  Ec* 
cleaiasticat 
Court  cjiu  en- 
force fee*  to 
cleTp;ymen  for 
lipirityal 
duties. 


Where  the  re- 
jncfjy  l»y  man- 
d-imujs  f^houtd 
be  rworted  to 
in  the  first  la- 

AtAflCL*. 


Ill  Johnson  v,  Rt/son  (I)  ^  ^^^^  ^^^  exhibilfil  in  tlte  Spmmal  Coartftir 
a  inortuar}'  alleged  due  b}"  cu.stoin  ;  the  suggestion  bet  forth  tbe  siaialK  «f  ] 
21  Hen.  8.  c.  6.*  and  that  there  was  no  cudtam  in  that  pamli  for  |iiiiimetiif 
mortuaries.      To  which  it  was  observed  by  the  Court,  **  Tb^n*  b  no 
for  prohibition,  since  jou  have  not  pleaded ;  for  a  mortuary  is  a  i^tag  wityi 
their  jurisdiction ;  and  if  there  were  any  room  for  a  probiUitioii,  U  wOald  bt 
for  want  of  a  custom,  and  then  that  ought  to  have  beeo   ptcfsded;  it  maj 
be  compared  with  a  modus  decimandi»  for  which  there  is  do  rtnacdf  hmiU 
the  Spiritual  Court;  and  the  ea^e  in  Cro*  Car.  (2)  was  not  Ukm  tkk^  §m 
the  statute  except^t  a  mortuary^  and  a  mortuary  is  a  iil€ff« 
right  for  which  there  is  no  remedy  but  tn  the  Spirituml  Court ;  aJid 
a  writ  of  annuity  may  He  for  a  pension  by  preseriptiont  and  wo 
at  common  law,  yet  it  may  be  sued  for  in  the  Spintual  Court  a^mtait  tli 
opinion  of  Lord  Coke  (3),  which  has  been  frequently  esptocMs"  tallli 
rule  for  a  prokibttion  wms  discharged. 

In  Torrent  v.  Burley  (i)  a  bill  was  brought  to  diseorer  wlictJtfr  At 
defendant's  husband  died  worth  40A  so  as  tu  be  liable  to  pay  llt€  pliMf 
a  mortuary,  and  prayed  relief.  Upon  answer*  adniittiiig  asacfes^  bttt  iIm;^ 
ing  the  custom,  the  plaintiff  went  into  prodf  of  lii^s  riglil;  aod  trivfiA 
witnesses  were  examined  on  both  sides.  At  the  bcmriiig,  tbe  ball  wm 
dismissed  with  costs  as  to  the  relief,  because  redresa  ougbt  to  baif^  boi 
applied  for  either  at  law,  or  in  the  Spiritual  Court ;  otid  in  a  bill  agiimt  «i 
person  only,  tfie  right  could  not  be  established. 

The  guardians  of  the  poor  of  St,  Marylebone,  Itavin^^  refused  to  f^ 
the  burial  fees  of  paupers  to  Dr.  Spry,  the  rector   of  the   pariali,  lie  fi^ 
ceeded  against  them  io    the   Consistory  Court  of  London  (^5):    wfcai  A» 
judge  is  reported  to  have  said  (6]^  that  '*  it  is  clear  that  the  erdiiipfiiri 
courts  have  been  permitted  to  exercise  some  jurisdictioii  ott  thr  sal^Kt.  h^ 
cause  the  courts  of  common  law,  when  prohibition  has  beeo  lDC»vtd  far,  btfH 
not  granted  it  on  the  general  ground,  that  tiiese  courfcs  are  wholly 
to  hold  pleas  on  the  subject-matter,  but  on  special  grounds.  (7) 
has  been  granted  because  the  fee  was  not  accustomed  and  eertaiOt  ^4  tb 
Ecclesiastical  Court  would  not  try  the  custom  where  it  was  dciiitd*    "Hi 
granting   prohibition   for  special  reasons  establishes  the  eiEktciMt  ^  tk 
jurisdiction,  which  is  recognised  by  the  statute  Circomspectfi  a9«tik(l} 
This  Court  is  allowed  to  enforce  fees  to  clergymen  for  spirtlaal 
by  custdni,  the  duty  being  actually  perrormed*     By  custooarj  \ 
meant,  such  as  have  existed  so  long  that  their  arigin  caaooi  be 
The  foundation  of  all  such  is«  that  they  were  originally  voltintarj*    Caiiiv^ 
ary  burial  fees  of  this  nature  may  be  sued  for  here,  at  least  aattl  His  o^ 
torn  has  been  denied,  and  prohibition  moved  for  propter  dcfeetum 
The  subject,  however,  is  not  without  difBculty,  for   no  such  suit  hii 
brought  for  a  cenlury,  and  I  can  tind  nothing  in  the  booka  aa  to 
for  the^  fees/'      In  this  case  the  judge  dismissed  the  s<iil»  bitaaa  Iki 
case  was  governed  by  particular  acts  of  parliament,  and  thai  a 
remedy  by  mandamus  should  have  been  resorted  to^  in  otder  to  bate 
pel  led  the  vestrymen  to  fix  the  rates  and  fees* 


(1)  Ig  Mod.  416, 

(2)  JUntk  v,Ckuier  (ir««Aoj»  o/),    Cro. 

(3)  2  Inst.  491. 

(4)  2SU.  7 J  5, 


(5>  icfl.  lit.  ||l». 

(#?)  *2  Bnrn'*  K    l^hf 

(71   Burdeumt  v.  LtMmmr^  f  & 
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Lord  StowcU,  acting  as  chancellor  for  the  diocese  of  London,  adjusted  the  jMcrtuary. 
table  of  burial  fees  in  St  Andrew's,  Holborn.  (1) 

In  Manly  v.  Curtis  (2)  Chief  Baron  Thomson  obs^erved,  "  It  is  a  moot  it  has  betn 

question,  whether  mortuaries  may  be  sued  for,  even  at  law,  and  whether  qu«tioned 

they  must  not  be  proceeded  for  in  the  Spiritual  Court,  under  stat.  21  ^^\^  ^^^^  j^. 

Hen.  8.  C.  6."  Rued  fur  at  law. 

It  is  intimated  in  Wood  v.  Jcoffreys  (3),  that  if  suggestion  be  made,  of  When  mortu- 
mortuarics  being  of  less  value  than  that,  which  is  demanded,  a  prohibition  ""i^^jYlm"  that 
will  be  granted.  whicli  is  Jc- 

By  Stat  2  &  3  Vict  c.  62.  s.  9.  it  is  lawful  at  any  time,  before  the  con-  «»"<l*^^d. 
firmation  of  any  apportionment,  after  a  compulsory  award  in  any  parish,  for  ^*^.^  *^^^^  ^'**^*- 
the  landowners  and  titheowners,  having  such  interest  in  the  lands  and  tithes   Mortuaries 
of  such  parish  as  is  required  for  the  making  a  parochial  agreement,  to  enter  ™»y  l>^'  com- 
into  a  parochial  agreement  for  the  commutation  of  Easter  offerings,  nior-  ™"  ^  ' 
tuarics,  or  nurplice  fees,  or  of  the  tithes  of  fish  or  fishing,  or  mineral  tithes, 
and  all   the  provisions^  conditions,  limitations,  and  powers  of  stat  6  &  7 
Gul.  4.  c.  71 .  s.  71.,  stat  7  Gul.  4.  &  1  Vict  c.  69.,  and  stat  1  h  2  Vict  c.  64. 
relating  to  parochial  agreements,  so  far  as  the  same  shall  in  the  judgment 
of  the  tithe  commissioners  be  applicable  to  the  subject  of  the  proposed 
commutation,  shall  be  observed  and  applied  in  every  such  case  as  if  no 
previous  award  had  been  made;  and  every  such  agreement  may  fix  the 
period  at  which  the  rent-charge  to  be  paid  under  such  agreement  shall 
commence,  but  so  nevertheless  that  the  same  and  the  subsequent  payments 
thereof  shall  be  made  on  some  day  fixed  for  the  payment  of  the  tithe  rent- 
charge  awarded  in  such  parish,  and  shall  be  recoverable  from  time  to  time 
by  the  means  provided  in  the  foregoing  acts,  or  either  of  them,  for  the 
recovery  of  the  rent-charges  in  the  parish.  (4) 
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fJeueruUif —  If  a  toUnesM  1ft  of  a  reliyion  H  tetll  be  Mvfficient  —  The  outward  act  not  essea" 
tial  to  an  oath —  Oaths  of  alUgianre —  Siipreinary  antl  abjuration —  Oaths  peculiar  to 
the  canon  and  civil  law  —  iMirfulness  of  an  oath  —  Oath  ex  officio  —  Judyntent  of  Sir 
John  NichoU  in  Schultcx  r.  IIud^*son —  Oath  of  calumny —  The  voluntary  or  decisive 
oath —  Oath  of  truth —  Oath  of  rmdice —  SupjAetory oath  —  Williams  r.  (Hborne  — 
Oath  in  animam  Domini —  Onlh  ofdamayrx —  Oath  of  costs  •—^  Oath  of  purgation — 
StaL  13  Car,  *i.  r.  12.  s.  4. —  Vnlauful  to  tender  or  to  administer  the  oath  ex  officio  — 
Other  oaths  in  the  ecclesiastical  courts  —  Statutes  imposing  or  relaxing  the  imposition 
of  oaths. 

Oaths  arc  as  old  as  the  creation :  thus,  in  the  Book  of  Genesis,  and  in    Gsmerallt. 
the  30th  chapter  of  Numb(>rs,  oaths  occur  in  a  variety  of  instances ;  and  the 
nature  of  an  oath  was  not  altered  by  Christianity,  but  it  was  only  made 
more  solemn  from  the  sanction  of  rewards  and  punishments  being  more 
openly  declared. 

An  oath  is  a  religious  sanction  that  mankind  have  universally  established; 
and  all  that  is  necessary  to  an  oath  is  an  appeal  to  the  Supreme  Being,  as 

(1)2  Bum's  E.  L.,  by  Phillimorc,  568.  (-i)     Vide  etiam  sUt,  3  &  4  Vict   c.  15. 

<a);  ety'idc  CwUbert  \,littzzard,  'JConsiAt.  WiK  and  stat.  9  &  10  Vict.  c.  73. 

(2)  2  I'Ticc,  29.5.  (5)   llde ante,  U\,  I)is->RKTKnK.    Stephens 

(3)  2  Kvb.  867.  on  Nisi  I'rius,  171<>— 1721,  tit.  Evidxncb. 


.•^vrii:^. 


M   '  tJ    iW     JWR. 


.Sfij^TATOJiry 


r  rmth  and  aren^r  of  taUciiood :  in  iacL  !>* 
Minnort    t  '.lanum  society  in  ODtiiinc  irp**!.'^ 
oat  itie  •)biij;adon  of  an  oatiu  vaica  a  «o 
■ff    leace   md  justice  among  mrn,  •:rpcaci 
->^.ui«r    n<in  •:!«  -♦^nse  .um  i.eiiet  'if  j.  Deity. 

:*  -::*  — rrness  i»  •  f  .  rr^iiinon.  It  wiii  •)e  sufficient,  because  tlie  f*ja&da- 
••n  r  ^  -  Hizion  :=  ;ne  neitei  rir  a  God.  rhouirii  it  is  difficult  to  aave  i  d>- 
-r.-^  1*4. -r  ji  unnice  ina  mcomDrehensible  l>eing  as  God  i>:  jtrC  aiis- 
i:-i!  .laTT  ixvf^  \  r-^iatiTP  :  iea  '  t  :ae  '>emg  of  a  God,  as  dependent  creaAm 
r*in  .^.13.  '31S  :=  ?3e  7«Hise  •!  lii  ihe  civilised  nations  in  the  woriii  t^ 
»«r;«xactin  r  \d  rreaxies :  -  nullum,  enim  vinculum  ad  adatringendam  &k3 
jj^irmiK^  TBsurps  izcrnxa  *-ase  "niuerxnt."  (  1 ) 

T-.r-  *  inn    t    ams  'ones  m  ('"untnes  accordiu!;  to  different  lavs  and  cog- 

-rr:;:iiios^  juc  ^oe  ^aosiance  i:i  rae  same  in  alL     Thus  Grotius  ( 2) :  *"  Funai 

ir-^f^nraikd  -^raa    Linert.  .-e  '.'onTeuc  iiunc  enim  sensum  habere  debet  c: 

ZVrz»   iTTtf-ecir.  -nta  loc  nouo.  Dena  testis  sit,  aut  Deus  sit  vindei.'*   h 

iiT    iii  .xwr    Oi>fi&  -  "?ic  Deus  adfuvet." 

'.z  5  2id  :o«ii  'T-  ul  vnter*,  rtiat  :he  outward  act  is  not  esfsendal  to  tk; 
>artl :  '^os  3r»  nilocson  T :  -^caxes^  *^  Asr  for  the  ceremonies  in  use  amccf 
*>  .n  -hi^  -ai&injr  t  ac3&  ^  :s  no  just  exception  against  them,  that  diev  tn 
.-.••»r  vnnii  i  Srrrrar?.  or  "ais  "xas  always  matter  of  liberty,  and  KTtfv 
nan«-vn^  .iavp  :seti  Hr-^rai  iites  and  ceremonies  in  their  oaths/' 

In  :act  "Here  -ras  i  nne  vnen  -jwearing  on  the  holy  Evangelists  wasnA 
'hf  pmctict*  n  ^Tg^mT ;  -or  -viien  St.  Austin  introduced  the  Chnstiao  n- 
licinn.  'he  .nnahnaca  ^n^rr  '.enactons  of  their  own  cu&toms,  and  thenrfure  ht 
.ndiiicfrti  :hfm.  is&i  i  ^t^asKierabie  period  of  time  elaps«d  before  witcfscs 
■r#-r«*  'W)m  jn  ■iir  *>.  iV  Z'.-an'.ieiists.  <  t  > 

•llt-rzriirTi.  t  rmrnoit*!  :o  ecciesia^til*ai  offices,  are  bound  to  tak-'  ti* 
^afli<  it  ul»^^:ani-.-.  'Upremacy,  ind  ai>juratioo. 

Tlie  wii  if  ^i-.;!ani."e  -s  -^vrr  ancient;  and  by  tht>  common  law.  itt-rt 
ire*»man  it  ii»  lz^  h*  nrt-ive  rears  was  required,  in  the  leet  (if  he  wtp-a 
anv  >et  >.  or  in  rhe  Toum  -  if  iie  were  not  in  any  leet},  to  take  the  caii^^ 
aiI»^Tiani'p.     T' 

B'it  rh»»  ''i»*rr7-  ^'^^  beinsr  bound  to  attend  at  the  toum  or  leet,  were  e*5- 
***i]nt^nt\r  *«)  far  ^x^^^mptetl  fp»m  taking  this  oath  of  allegiance.  (6* 

B'lr  thf^T  w^re  bound  nevterrheless  to  do  homage  to  the  king,  for  ti:^ 
land-*  h»*l«i  .*»f  him  in  rrirbt  of  the  church.  tT) 

Thft  oajii  of  supremacy  came  in  after  the  Reformation,  in  consequtna  t' 


(  I  ;  Lib.    i.  M.  T.  C.  de  0«c.  -«.  31. 
^J)   1    Grotiu'*,  d«  J-are    Beiii  et  PjcLs 

I    2.  r.   l.-J.   <.  lO. 

^  ; ;   I  Tillot<*>n'«  Sennons..  144. 

(t)  P'irU.  Su^pheiM'  Ecclesiastical  St*- 
tiit/H,  /;;;.  n. 

(f\)  \\t\i\.  12?.  Merewetber  and  Ste- 
plM-riV    ffjist.    r,f   Horoijghs,  46".    lOJ.   435. 

fJy  tlic  .Statute  of  ArarII)oroii;rh  (c.  10.) 
nrt  WM^hopc,  fMsho(>n,  abbots  priors,  or  any 
#»»hf  r  ri'li^ioiis  rntn  were  "ipccially  exempted 


from  attendance  at  the  sheriS^*  tourc  I**- 
4dJ. 

la  the  constitutions  of  BoniOA*  «'— ^ 
were  made  at  Lambeth  (tcinp.  4i  UtT.  "- * 
the  strongest  injunctions  vcre  laid  '»f4:  •* 
archbishops  and  all  the  cler;:^.  tSu  ra^! 
should  not  allow  themsehes  to  te  cr:«: 
under  secular  judjnnent;  and  the  s«^t''< 
ecclesiastical  punLkhn>entji  of  eict-rixs:'^- 
tion  and  interdict,  were  thnati-.u^j  *.•»  =^ 
tho<ie  who  summoned  or  attached  \^  err  • 
from  which  injunctions  not  eirt  ti«  i^* 
was  excluded.  Ibid.  <4:I^>,  4.T. 
(7)  3  Burns  K.  L  iii'. 
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abolishing  the  papal  authority  ;  and  this  oath  all  clergymen  especially  were  ^^^"^- 

bound  to  take. 

The  oath  of  abjuration  came  in  after  the  revolution,  received  some  alter-   Abjuration. 
ations  in  the  first  year  of  Queen  Anne,  and  again  in  the  first  year  of  King 
George  the  First,  and  finally  in  the  sixth  year  of  King  George  the  Third. 

The  oaths  peculiar  to  the  canon  and  civil  law  are  the  oaths  ex  officio —  Oaths  pcculiir 
calumny  —  voluntary  or  decisive  —  truth  —  malice  —  suppletory  —  in  ani-  to  the  canon 
mam  Domini  —  damages  —  costs  —  purgation,  he.  ^      ^'^^ 

"  None  shall  bring  into  dispute  the  determinations  of  the  church,  con-  lAwfulncss  of 
ceming  oaths  to  be  taken  in  the  ecclesiastical  or  in  the  temporal  courts,  *"  <>^'**- 
on  pain  of  being  declared  an  heretic."  (1) 

*<  As  we  confess  that  vain  and  rash  swearing  is  forbidden  Christian  men 
by  our  Lord  Jesus  Christ  and  James  his  apostle,  so  we  judge  that  the  Christian 
religion  doth  not  prohibit,  but  that  a  man  may  swear  when  the  magistrate    - 
requireth,  in  a  cause  of  faith  and  charity,  so  it  be  done  according  to  the 
prophet's  teaching,  in  justice,  judgment,  and  truth."  (2) 

The  giving  of  every  oath  must  be  warranted  by  act  of  Parliament,  or  by 
the  common  law  time  out  of  mind.  (3) 

The  oath  ex  officio  ^'  is  an  oath  whereby  any  person  may  be  obliged  to  Oath  ex  officio. 
make  any  presentment  of  any  crime  or  offence,  or  to  confess  or  accuse  him- 
self or  herself  of  any  criminal  matter  or  thing,  whereby  he  or  she  may  be 
liable  to  any  censure,  penalty,  or  punishment  whatsoever."  (4) 

By  a  canon  of  Archbishop  Boniface,  "  Laymen  shall  be  compelled  by 
excommunication,  if  need  be,  to  take  an  oath  to  speak  the  truth,  when 
enquiry  shall  be  made  by  the  prelates  and  judges  ecclesiastical,  for  the 
correction  of  sins  and  excesses."  (5) 

But  by  Stat  13  Car.  2.  c.  12.  s.  4.  it  is  enacted,  that  it  shall  not  be  lawful   Stat,  is  Car.  2. 
for  any  person  "exercising  spiritual  or  ecclesiastical  jurisdiction,  to  tender  or  ?•  ^2.  a.  4. 

'     J     •    •  r  .  1    *  .u  .1  II  11   J  .u  .u  Unlawful  to 

.  administer  unto  any  person  whatsoever  the  oath  usually  called  the  oath  ex  tender  or  ad- 
4^iciOy  or  any  other  oath,  whereby  such  person  to  whom  the  same  is  ten-  minister  the 
dered,  or  administered,  may  be  charged  or  compelled  to  confess,  or  accuse,  ****   **  °   ^^^ 
or  to  purge  him  or  herself  (6)  of  any  criminal  matter  or  thing,  whereby  he 
or  she  may  be  liable  to  any  censure  or  punishment*' 

Yet  in  other  cases,  where  the  course  of  the  ecclesiastical  courts  has  been 
to  receive  answers  upon  oatli,  they  may  still  receive  them.  And  therefore 
ID  Hemp  Y,  Brown  (7),  \ihere  a  suit  was  for  payment  of  the  proportion 
assessed  towanls  the  repair  of  the  church,  and  the  defendant  offering  to 
give  in  his  answer,  but  not  upon  oath,  prayed  a  prohibition,  it  was  refused. 
The  Court,  after  hearing  arguments,  denied  the  prohibition  ;  for  they  said, 
it  was  no  more  than  the  Chancery  did,  to  make  defendants  answer  upon 
oath  in  such  like  cases. 

And  some  years  before  it  was  held  in  Gouhon  v.  Wainwright  (8),  that 
if  articles  ex  officio  arc  exhibited  in  the  spiritual  court  for  matters  criminal, 
and  the  party  is  recjuired  to  answer  upon  oath,  he  may  plead,  quod  non 
tenetur  respondere  ;  and  if  they  then  proceed,  he  may  have  a  prohibition  ; 
but  if  it  be  a  civil  matter,  he  cannot  do  so,  for  then  he  is  bound  to  answer. 

(I  )  Lyndwood,  Prov.  Const.  Ang.  297.  (5)  Lvndwood,  Prov.  Const.  Ang.  109. 

(2)  Art.  39.  (6)     Fidr    Stiphens'   Ecclesiastical    Sla- 

(3)  2  Inst.  73.   1  Stephens  on  Municipal        tutes,  56.5,  506,  in  not. 

Corporations  13, 14.  2(1  wl.  (7)  1  Ventr.  339.    Gibson's  Codex,  101 1. 

(•!)  3  Hum's  E.  L.  H.  (8)  Cib.on*a  Codex,  1011.      1  Sid.  371. 
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In  SchuUts  V.  Hodgson  (1)  Sir  John  Kicholl  said,  ^This  1»  m  crimical 
suit,  and  I  am  dear  that,  io  a  criminal  suit  under  the  statute  of  Car.  2.,  tLe 
answers  on  oath  of  the  defendant  are  not  to  be  required.*'  The  practice 
has  been  changed  in  this  respect  since  Oughton's  time  by  the  statute.  *^h 
may,  indexed,  be  the  modified  practice  in  civil  suits  founded  on  criminal  im- 
putations :  it  is  clearly  not  the  practice  at  all  in  suits  directly  criminaL  For 
instance,  if  adultery  he  proceeded  against  by  libel  quoad  petendum  diror- 
tiuni,  the  defendant's  answers  may  be  (though  seldom  are^  taken  to  such 
part<  of  the  libel  as  involve  no  direct  or  implied  chai^re  of  adulttrry.^* 

The  oath  of  calumny  (2)  was  required  by  the  RomaD  law,  of  all  persoofi 
engaged  in  any  lawsuit,  obliging  both  plaintiff}  and  defendants,  at  the 
beginning  of  the  cause,  to  swear  that  their  demands  aod  their  defences 
were  sincere  and  upright,  without  any  intention  to  give  unnecessaiy 
trouble,  or  to  use  quirks  and  cavils.  (3) 

And  by  a  legatine  constitution  of  Otho  it  is  thus  ordained:  ^the  oath 
of  calumny,  in  causes  ecclesiastical  and  civil,  for  speaking  the  truth  in 
spirituals,  whereby  the  truth  may  be  more  easily  discovered,  and  causes 
more  speedily  determined,  we  ordain  for  the  future  to  be  taken  in  tlie 
kingdom  of  England,  according  to  the  canonical  and  legal  sanction,  the 
custom  obtain(^d  to  the  contrary  notwithstanding."  (4) 

This  oath  had  long  continuance  in  the  Ecclesiastical  Court ;  and  by  ttit 
2  lien.  4.  c.  15.  diocesans  were  to  proceed  according  to  the  canonical  sam- 
tioiis ;  which  act  was  repealed  by  stat.  25  Hen.  8.  c.  24.,  but  was  revived  in 
the  reign  of  Queen  Mary,  and  then  all  the  martyrs  who  were  burnt  were 
examined  upon  their  oaths ;  and  then  again  by  stat.  1  Eliz.  c  1.  it  waN  fioaDj 
repealed.  And  the  matter  touching  this  oath  at  this  day  stands  thus:  it  is 
confessed  as  well  by  the  provincial  constitution  of  Otho  as  by  the  register, 
that  this  constitution  was  against  the  custom  of  the  realm ;  and  no  custom 
of  the  realm  can  be  taken  away  by  a  canon  of  tlie  church,  but  only  by  ac: 
of  ])arliament ;  —  especially  in  case  of  an  oath,  which  is  in  itself  so  sacred 
a  tiling,  and  which  concerns  all  the  nobility,  gentry,  and  commonalty  of 
the  realm  of  both  sexes :  and  by  stat.  25  Hen.  8.  c  19.  no  canon  against 
the  king's  prerogative,  the  law,  statutes,  or  custom  of  the  realm  is  of  force, 
which  is  but  declaratory  of  the  common  law.  (5) 

So  that  the  result  of  the  matter,  upon  these  premises,  will  be  this :  so  far 
as  this  constitution  was  against  the  custom  of  the  realm,  it  is  of  no  avail;  ^ 
far  as  it  is  warranted  by  the  custom,  it  is  still  of  force,  and  consequeotir 
(extends  to  the  clergy,  and  to  laymen  in  cases  matrimonial  and  testamentarr, 
and  also  to  persons  who  take  such  oath  voluntarily,  and  not  by  coropulsiofi. 

For  the  writs  in  the  register  only  require,  that  laymen  be  not  com- 
pelled to  answer  against  their  will ;  so  that  if  any  assent  to  it,  and  take  it 
without  excrption,  this  stands  with  law.  (6) 


(1)  I  Add.  no. 

(2)  Tlie  oath  of  cahimny  was  as  follows: 
—  **  You  shall  swear,  that  you  believe  the 
cause  you  move  is  just ;  that  you  will  not 
deny  any  thin^  you  believe  is  truth,  when 
you  are  aske<l  of  it ;  that  you  will  not  (to 
your  knowle<l;xe)  use  any  false  proof;  that 
you  will  not  out  of  fraud  request  any  de- 
lay, so  as  to   protract  t!:c  suit ;   th.it    you 


have  not  f^ven  or  promised  any  thio;.  an- 
ther will  give  or  promise  any  thing.  in«r;*f 
to  obtain  the  victory,  except  to  suihper«c3< 
to  whom  the  laws  and  the  caooo^  do  p^~- 
mit.     So  help  you  God.**     Conset  91. 

(3)  1  Domat.  439. 

(4)  Athon.  6a 

(5)  2  Inst.  f;58.     12  Ca  29. 

(6)  12  Co   27. 
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The  voluntary  or  decisive  oath  is  given  by  one  party  to  the  other,  when    Oath^. 
one  of  the  litigants,  not  being  able  to  prove  his  charge,  offers  to  stand  or    r^^^^  voluntar 
fall  by  the  oath  of  his  adversary ;  which  the  adversary  is  bound  to  accept,   or  docisivu 
or  to  make  the  same  proposal  back  again,  otherwise  the  whole  shall  be   ^^**' 
taken  as  confessed  by  him.  (1) 

And  this  seems  to  have  some  foundation  in  the  common  law,  in  what  is 
called  waging  of  law ;  which  is  a  privilege  that  the  law  gives  to  a  man  by 
his  own  oath,  to  free  himself  in  an  action  of  debt  upon  a  simple  contract  (2) 
But  this  oath  in  the  ecclesiastical  courts  is  now  obsolete  and  out  of  use.  (3) 

The  oath  of  truth  is,  when  the  plaintiff  or  defendant  is  sworn  upon  the   Oath  of  truth, 
libel  or  allegation  to  make  a  true  answer  of  his  knowledge  as  to  his  own 
fact,  and  of  his  belief  of  the  fact  of  others.     This  differs  from  the  voluntary 
or  decisive  oath,  for  it  is  not  decisive,  and  the  plaintiff  or  defendant  may 
proceed  to  other  ])roofs,  or  prove  the  contrary  to  what  is  sworn.  (4) 

The  oath  of  malice  is  when  the  party  proponent  swears  that  he  does  not  Oath  of  malice, 
propose  such  a  matter  or  allegation  out  of  malice,  or  with  an  intent  unne- 
cessarily to  protract  the  cause.  (5)     And  this  oath  may  be  administered  at 
any  time  during  the  suit  at  the  judge's  discretion,  whether  the  parties  con- 
sent to  it  or  not  (6) 

The  necessary  or  suppletory  oath,  which  is  given  by  the  judge  to  the  Snpplctory 
plaintiff  or  defendant,  upon  half  proof  already  made.  This  being  joined  to  ^<^^^* 
the  half  proof  supplies,  and  gives  sufficient  power  to  the  judge  to  condemn 
or  absolve.  It  is  called  the  necessary  oath,  because  it  is  given  out  of  necessity 
at  the  instance  of  the  party,  wluaher  the  other  party  will  consent  to  it  or 
not  But  when  the  judge  administers  it,  he  ought  first  to  be  satisfied  that 
there  is  a  half  proof  already  made,  by  one  unexceptionable  witness,  or  by 
some  other  sort  of  proof.  If  the  cause  be  of  a  high  nature,  and  there  be  a 
temptation  to  perjury,  or  if  it  be  a  criminal  cause,  or  if  more  witnesses 
might  be  produced  to  the  same  fact,  then  this  oath  cannot  take  place.  (7) 

In  WiUinmsv,  Oahorne  {Lady  Bridget)  (S)^  the  question  below  was,  mmam$v.O^ 
whether  Mr.  Williams  was  married  to  the  Lady  Bridget  Osborne;  the  '^"**- 
minister  who  performed  the  ceremony  having  formerly  confessed  it  extra- 
judicially, but  now  denying  it  upon  oath.  So  that  there  being  variety  of 
evidence  on  both  sides,  the  judge,  upon  hearing  the  cause,  required,  accord- 
ing to  the  method  of  ecclesiastical  courts  the  oath  of  the  part}',  which  the 
civilians  term'  the  suppletory  oath,  that  he  was  really  married  as  he  sup- 
poses in  his  libel  and  articles.  The  accepting  this  oath  (as  was  agreed  on 
both  sides)  is  discretionary  in  the  judge,  and  is  only  used  where  tiuTo 
is  but  what  the  civilians  esteem  a  semiplena  probatio;  for  if  there  be 
full  proof,  it  is  never  required ;  and  if  the  evidence  doth  not  amount  to  a 
half  proof,  it  is  never  granted,  because  this  oath  is  not  evidence,  strictly 
speaking,  but  only  confirmation  of  evidence;  and  if  that  evidence  doth  not 
amount  to  a  half  proof,  a  confirmation  of  it  by  the  party's  own  oath  will 
not  alter  tlie  case.  Upon  admitting  the  party  to  his  suppletory  oath,  the 
lady  appeals  to  the  delegates.     So  that  the  question  now  was  not  upon  the 

(1 )  WwmI's  Civil  Lntr,  5J14.      Qui  jiisju-  (5)  Ou^hton,  158. 
randutn  dciurt  prior  de  caluiniiia  dolict  jii-  (G)  Ihid. 

ran\fii  hw  txi;:atur.    Di.T.  12.  *J.  31.  s,  4.  (7)  WNiod'n  Civil    Law,  l^Cf).      AylinV'!* 

(2)  1  Iiist.  1;>.:.  (a).     2  Ibid.  45.  rarorgoii  .Iiiris  :?yl, 
(:J)  Ou^hton,  17fi.  (8)   1  Str.  MO. 
(4)  Wood's  Civil  Law,  !',r:>. 
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really  was  a  marriage  or  not,  but 
course  of  the  Ecclesiastical  Courts,  whether  the  judge  in  tkl 
have  admitted  Mr.  Williams  to  his  supplrtory  oath,  as  m  pttmm  tkm  U 
tuade  a  half  proof  of  thai  which  he  was  then  to  eon^riQ.  Tbe  g^mitiow 
bt-fore  the  delegates  were  two,  K  whether  the  ^uppletory  oAlb  oii^lfeliahr 
administered  in  any  cd^e  to  enforce  a  seniiplena  prt»bmtio ;  aiMi  meamOf, 
admitting  it  might,  whether  the  evidence  in  thU  esse  asoounrnl  ta«ii»- 
plena  probatio,  so  as  to  entitle  Mr-  Williams  to  pray  that  lii*  Mfipleltirjr 
oath  might  be  received. 

It  was  argued  to  be  against  all  the  rules  of  tbe  odmnillll  Imw,  tkst  m  ma 
should  be  a  witness  in  his  own  cause.  It  is  not  allowed  lo  tlie  tiui|iuii 
courts  in  any  case  but  that  of  a  robberj,  which  being  preauBtd  la  If 
secret^  the  party  is  admitted  to  be  a  witness  for  himself.  Ill  tbe  tfyi> 
courts  tit)  man  can  be  examined  that  has  any  interest,  thougli  be  br  o* 
party  to  the  suit,  for  niLnima  exceptio  tollit  sacramenttim  jaratori^  OatW 
other  side  many  authorities  and  precedent*  were  cited  out  of  tbe  ctrU  kv« 
to  prove  this  practice  of  allowing  a  suppietory  oatb*  Atid  tberrfbre  Ai 
Court  held,  that  by  the  canon  and  civil  law  tbe  party  agent, 
eeiniplena  probatio,  was  entitled  to  pray  that  his  suppietory  oaib  mif  kl  I 
received ;  and  though  it  be  against  the  rules  of  tJje  eonuiioD  law 
being  a  cause  of  ecclesiastical  cognisance,  the  civil  and  not  tht 
law  is  to  be  the  measure  of  their  proceedings;  and«  tberefore,  thm 
tice  being  agreeable  to  the  civil  law  is  well  warranted  to  aU  ctfCft  vhm 
the  civil  law  is  the  rule,  and  the  eitercise  of  it  ties  in  the  diacTftitft  oC  tkt 
judge* 

In  Loader  v.  Lfmder  (1),  on  proof  of  the  w]fe*s  guilt,  tbe  CoQit  oM 
for  an  aOidavit  from  the  husband  explanatory  of  his  delay  to  brag  tbe  M( 
and  being  satisfied  therewith,  pronounced  the  sentence. 

The  party  pmying  this  oath  must  exhibit  a  schedule  cngrcwocd,  widii 
hand  to  it^  wherein  is  written  bo  much  as  is  proved  more  tbau  balf  prooCw 
half  proof  J  and  must  take  his  oath  to  speak  the  truth  of  bis  owa  ftttai 
knowledge.  (2) 

According  lo  civilians,  this  oath  is  not  tendered  by  eitber  party,  liitf  i^ 
quired  by  the  judge  inopiiiprobationum;  and  it  is  either  supplieuicy  arpr* 
gatory,  according  as  it  is  tendered  to  the  plaintiff  or  def^tdaot:  bnt  t^ 
agree  that  it  ought  rarely  to  be  used,  the  maxim  being,  actoiw  X 
reus  absolvitun  (3) 

By  the  ancient  canon  law,  a  proctor  having  a  special  proxy  may  ukM^ 
oath  of  calumny,  and  may  swear  in  animam  Domini^  upon  tbe  wm^  oil 
client  ('i) 

But  by  canon  132.  it  is  ordained,  that  *' forasmuch  as  to  lb«  pmfaalp< 
testament  and  suits  for  administration  of  the  goods  of  peraofis  ttynf  <► 
testate,  the  oath  usually  taken  by  proctors  of  courts,  in  anrutam  \ 
is  found  to  he  inconvenient;  we  do  therefore  ilecree  and  ordaiiii  i 
executor,  or  suitor  for  administration,  shall  personally  repair  to  Ibe  j«^ 
in  that  behalf>  or  his  surrogate,  and  in  his  own  penoQ  (and  i»ot  bjpnc^t) 
take  the  oath  accustomed  in  these  cases." 


(1)  :i  Hagg.  \5S.  w.  ;  vide  etiAin  Srtt  v. 
IfcMt    (Lafly  E.%   2  Phil.  I6L      Tatflor  v. 


(2)  Oll**h!tm.    1  ■ 

(3)  S  1 
{<}  W 
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The  oath  in  litem,  or  of  damages,  is  that  by  which  the  plaintiff  estimates  Oaths. 
the  damages  in  the  loss  of  any  thing,  and  which  the  judge  may  allow  or  Onth^jf 
moderate.  (1)  damages. 

The  oath  of  expenses  and  costs  is  where  the  litigant  (which  gained  the    Oath  of  costs. 
sentence  or  decree),  upon  the  taxing  of  costs,  affirms  upon  his  oath  that 
these  charges  were  necessarily  expended  by  him  in  the  prosecution  of  his 
•uit.  (2) 

All  these  oaths  are  unknown  to  the  common  law,  but  they  were  used  in 
the  courts  governed  by  the  civil  or  canon  law.  (3) 

But  they  are  only  made  use  of  in  civil  causes,  and  cannot  be  properly 
applied  to  criminal.  (4) 

But  the  oath  of  purgation  applies  to  criminal  cases:  that  is  to  say, 

The  oath  of  purgation ;  which  oatli  was  adminbtered  where  the  defendant   Oajh  of  pur* 
was  suspected  to  be  guilty,  and,  if  he  swore  that  he  was  innocent,  and  pro-  K*****"* 
daced  honest  men  for  his  compurgators,  he  was  to  be  discharged.     If  he 
could  not  bring  such  compurgators,  to  swear  that  they  also  believed  him 
innocent,  he  was  esteemed  as  convicted  of  such  crime.  (5) 

Besides  the  foregoing  oaths,  there  are  also  other  oaths  known  to  the  ec-  Other  oatht 
clesiastical  courts :  as,  the  oath  of  the  proctor,  that  he  has  not  questioned  'Lif-t^  -t- 
the  witnesses ;  the  oath  of  the  proctor,  concerning  his  bill  of  costs ;  the 
oath  of  the  party,  to  obtain  absolution,  that  he  will  stand  to  the  law,  and 
obey  the  commands  of  the  church ;  the  oath  of  the  party,  on  his  being 
admitted  in  formu  pauperis ;  the  oath  of  the  party,  concerning  matter  newly 
come  to  his  knowledge ;  the  oath  of  the  party,  that  he  believes  he  can  prove 
the  matter  alleged ;  the  oath  of  a  creditor,  concerning  his  debt ;  the  oath 
of  an  executor,  adminbtrator,  accountant,  churchwardens,  questmen,  curates, 
preachers,  schoolmasters,  physicians,  surgeons,  midwives,  &c  (6) 

The  principal  statutes  which  apply  to  the  imposition,  or  relaxing  the   Statutes  im- 
imposition,  of  oaths,  are  stats.   1  Eliz.  c.  1.,  3  Jac.  1.  c4.,  7  Jac.  1.  c.6.,  posing^'f- 
13  Car.  2.  c.  12.   s.  4.,  1  G.  &  M.  sess.  1.    c.8.,    1  Geo.  1.  st  ii.  c.  13.,   pJ^HtbD^S"'"' 
22  Geo.  2.    c.  SO.,    6  Geo.  3.    c.  53.,  15  Geo.  3.  c.  39.,  37  Geo.  3.  c.  123.,  o«th«. 
52  Geo.  3.  c.  104.,  1  Geo.  4.  c.55.,  9  Geo.  4.  c.  17.,  9  Geo.  4.  c.  32.,  1  &  2 
Gul.  4.  c.  9.,    3  &  4  Gul.  4.  c.  49.,  4  &  5  Gul.  4.  c.  89.,  5  &  6  Gul.  4.  c.  62., 
1  &  2  Vict  c.  77.,  1  &  2  Vict  c.  105.  and  9  &  10  Vict  c.  59. 

(1)  Wood's  Civil  Law,  370.  (4)  Ihid.  399. 

.     (S)  Ibid.  (5)  Ibid. 

(3)  Ibid.  (6)'Oughton,  176. 
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OBLATIOXS. 


obveDtioos  dft> 
ined. 


LTfulvood"* 
dcffrriptkm  of 
obUtionk. 


Term  obUtion 
in  till*  canoo 


Stit.  2  A  3 
Kdw.  6.  c.  13. 
1.  10. 


Obiallomt,  offeringt^  amd  oUvewUous  dejiutd —  LymdMPOO^t  deaeryj^tm  tf  oiJ^arvt — 
Term  -  cUatiom"  i«  tke  ttnum  law —  StoL  24-3  EdEr.  €.  c  IS.  «.  ia-^/Mrr^>y 
dajrs  —  fjrcahumtd  oUaiiims  tif^om  partiemlar  ttriicu — Bvkriad  dhvctiam*  nmcermimf 
tke  offerings  at  E otter  —  Eajcter  cfferimgn  dtu  of  oommtm  wigid  —  Kecrrrrrj  <f  «Uft> 
twuM  amd  oUremiwu  —  Siai.  4  Ar  5  fut.  c  3€.  urlauSmg  Mat  5  ir 6  GaL  4.'  &74. 
far  tke  rtoofverg  of  tUktM  aad  eedemutUai  dmea  to  aS  rrHrmufiral  eomrU. 

Offerings,  oblations,  and  obventioDS  are  one  and  the  same  thing,  tbongk 
obvention  is  the  largest  word.  And  under  these  are  comprehended  Dot 
only  those  small  customary  ^ums  commonly  paid  by  ererr  person  vhen  be 
receives  the  sacrament  of  the  Lord*s  Supper  at  Elaster,  which  in  many  pboes 
b  by  custom  twopence  from  every  communicant,  and  in  London  four- 
pence  a  house,  but  also  the  customary  payment  for  marriages,  christenings, 
ehurchings  and  burials.  ( 1 )  What  may  be  property  called  oUations  ire 
those  which  Lyndwood  describes  (2),  "  Accedentes  ad  solennia,  nobentiuD, 
purificationes  mulierum,  mortuorum  exeqiuas  et  alias  solennitates  divinas 
et  populares,  solebant  aliquid  certum  ofTerre :  utputa  ipsonim  quilibet  dena- 
rium,  obolum,  vel  quadrantem,  aliamve  rem  qualeuicunque.**  From  which 
customary  offerings  the  fees  or  duties  now  payable  on  those  occa^oBs 
probably  originated,  and  may  be  thought  a  kind  of  composition  for  them. 

The  term  oblation^  in  the  canon  law,  means  mhatever  is  in  any  maDoer 
ofl<'red  to  the  church  by  the  pious  and  faithful,  whether  it  be  movable  or 
immovable  property.  (3)     These  offerings  were  given  on  various  occasions, 
such  as  at  burials  and  marriages  by  penitents,  at  festivals,  or  by  wilL    Bat 
they  were  not  to  be  received  from  persons  excommunicated,  or  who  bid 
disinherited  their  sons  or  been  guilty  of  injustice,  or  had  oppressed  the 
poor.     Such  offerings  constituted  at  first  the  chief  revenues  of  the  cfaarch. 
When  established  by  custom,  they  may  now  be  recovered  as  small  tithes, 
before  two  justices  of  the  peace,  by  stat.  7  &  8  Gul.  3.  c  6.  and  subsequent 
acts.     Offerings  are  made  at  the  holy  altar  by  the  king  and  queen,  tvdfe 
times  in  the  year,  on  festivals  called  offering  days,  and  distributed  bj  the 
dean  of  the  chapel  to  the  poor.     James  the  First  commonly  offered  a  piece 
of  gold,    having   the   following    mottos:     Quid   retribuam    Domino  p^) 
omnibus  quae  tribuit  mihi  ?     Cor  contritum  et  humiliatum  non  despieift 
Dcus.     The  money  in  lieu  of  these  accustomed  offerings  is  now  fixed  at 
fifty  guineas  a  year,  and  paid  by  the  privy  purse  annually  to  the  dean  orw 
his  order;   for  the  distribution  of  which  offertory  money,  the  dean  dirert* 
proper  li>ts  of  poor  people  to  be  made  out.  (+) 

By  Stat.  2  &  3  Edw.  6.  c.  13.  s.  10.  all  persons  who  by  the  laws  or  custoos 
of  this  realm  ought  to  make  or  pay  their  offerings,  are  to  pay  the  saoK 
yearly  to  the  parson,  vicar,  proprietor,  or  their  deputies  or  fanners,  of  the 

(\)  Watson's  CIcTpryman's  I^w,  Sf^S,  Gregory  say.s  "  Quod  omnis  ChnstaW 

iii)  Lyndwood,  Prov.  Const.  Aug.  187.  procurct  ad  missarum  solennia  tluj"*i  Deo 

C.i)  X.  5.  4<).  29.     1  Spelm.  in  Concil.  39.  offVrrc*'     Greg.  78.  habcatur  de  CobsktA 

It  scen-.s  that  in  the  time  of  popery,  there  Div.  1.  Can.  4. 

was  an  exjiecUlion,  that  every  one  present  (4)  3  Burn's  E.  L.  36. 

at  mass   sfjould  ofler   something;   for    St 
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parishes  where  they  dwell  or  abide,  at  the  four  customary  ofTerlng  days ;  and   Oblatioss. 
in  default  thereof,  to  pay  such  offerings  at  Easter  then  next  following.  (1) 

The  four  usual  offering  days  arc  Christmas,  Easter,  Whitsuntide,  and  the   Four  oilcring 
feast  of  the  dedication  of  the  parish  church.  (2)  *^y*- 

Besides  the  oblations  on  the  four  principal  festivals,  there  were  occasional  Occasional 
oblations  upon  particular  services  i   of  which  there  were  some  free  and  paniiuUr'^r" 
voluntary,  which  the  parishioners  or  others  were  not  bound  to  perform  but  vices. 
ad  libitum ;  there  were  others  by  custom  certain  and  obligatory,  as  those 
for  marriages,  christenings,  churching  of  women,  and  burials.  (3) 

Those  offerings  which  were  free  and  voluntary  have  become  obsolete, 
and  are  not  comprehended  within  stat  2  &  3  Edw.  6.  c.  13. ;  but  those 
that  were  customary  and  certain,  as  for  communicants,  marriages,  christen- 
ingSy  churching  of  women,  and  burials,  are  confirmed  to  the  parish  priests, 
Ticars,  and  curates,  of  the  parbhes  where  the  parties  live  that  ought  to  pay 
the  same.  (4) 

At  the  burial  of  the  dead,  it  was  a  custom  for  the  surviving  friends  to 
offer  liberally  at  the  altar  for  the  use  of  the  priest,  and  the  good  estate  of 
the  soul  of  the  deceased. 

And  from  hence  the  custom  still  continues  in  many  places  of  bestowing 
alms  to  the  poor  on  the  like  occasions. 

These  oblations  were  anciently  due  to  the  parson  of  the  parish  that  offi- 
ciated at  the  mother  church  or  chapel  that  had  parochial  rates ;  but  if  they 
were  paid  to  other  chapels  that  had  not  any  parochial  rates,  the  chaplains 
thereof  were  accountable  for  the  same  to  the  parson  of  the  mother  church. 

Concerning  the  offerings  at  Easter,  it  is  directed  by  the  rubric  at  the  end  Rubrical 

of  the  communion  office,  that,  «*  yearly  at  Easter,  every  parishioner  shall  ^''e^i*®*"  «>n- 

I  .  I    ..  .  '         ^  ,  .  ...  ,  .        ceraing  the 

reckon  with  the  parson,  vicar,  or  curate,  or  his  or  their  deputy  or  deputies,  ofiTerings  at 

and  pay  to  them  or  him  all  ecclesiastical  duties,  accustomably  due,  then  and  £^ter. 

at  that  time  to  be  paid" 

And  it  has  been  held,  that  Easter  offerings  are  due  of  common  right  and  Easter offerin^rs 

toot    by  custom   only.  (5)     In  Laurence  v.  Jones  (6)  Mr.  Baron  Gilbert  ^^«°f  common 

C^baerved,  '*  that  offerings  were  a  compensation  for  personal  tithes.** 

Offerings  are  due  by  the  common  law  at  the  rate  of  twopence  per  head.  (7) 

And  the  same  point  was  again  determined  in  Carthew  v.  Edwards^  Trin. 

X74%  Exch.,  but  by  custom  it  may  be  more.     In  London  it  is  mentioned 

Mmt  aeveral  books  of  authority,  that  a  groat  a  house  is  due  (8),  but  it  is  not 

^Sear  upon  what  this  opinion  of  a  groat  a  house  for  offerings  in  London  is 

Asonded.     Hobart  refers  to  the  statute,  but  does  not  mention  any  statute 

Sa  particular.     By  stat.  37  Hen.  8.  c.  12.  s.  12.  every  householder  in  London 

.^■^ing  lOf.  rent  or  above,  shall  be  discharged  of  offerings ;  but  his  wife  and 

^sSlildren,  or  others,  taking  the  rites  of  the  church,  at  Easter  should  pay  two- 

Dce  each  for  their  offerings  yearly.   And  London  is  excepted  out  of  stat.  27 

^1)   rZdie  Stephens' Ecclesiastical  Statutes,  action  at  common  law.      Vide  etlam  FnrtJi 

L4— 324.  in  not  v.  Fork  {Dean  and  Chapter  of),  2  Keb.  778. 

^8)  Gibson's  Codex,  705.  Andrewt  v.  Symton^  3  ibid.  S'Jti. 

<8)  Degge's  P.   C.  by  Ellis  421.     Bnr^  (5)  Laurence  v.  Jtmea,  Bunh,  1 13.    Eger- 

▼.  jMneoMUr  (D.  />.),    1   Salk.    332.  ton  v.  5ft7/,  ibid.  198. 

'«  ease  {Dean  and  Chapter  ofy,  ibid.  (6)  Ibid.  174. 

(7)  Ibid.  173. 

<4)  Sir  Simon   Dcgps  (P.  C.   by   Ellis,  (8)  Leijield  iD.D.)j,  Tytdde,  Hob.  11. 

)  considers  that  these  ofTerings  are  re-  Godolphin's    Ue|>ertorium,  427.     AVatsou's 

in  the  Spiritual  Court,  or  by  on  Clergymnn's  Law,  585. 
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for  the  recovery 
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commutation  acts,  and  may  be  recovered  with  other  obia 
tions  before  justices  of  the  peace. 

And  by  stat.  4  &  5  Vict  c.  36.  all  the  enactments  of  t 
C.74.  respecting  suits  or  proceedings  in  any  of  her  m; 
England,  in  respect  of  tithes,  oblations,  and  compositions 
yearly  value  of  10/.,  and  of  any  great  or  small  tithes,  modu 
rates,  or  other  ecclesiastical  dues,  or  demands  whatsoevei 
value  of  50/.,  withheld  by  any  Quaker,  are  to  extend  and 
ecclesiastical  courts  in  England* 
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1.  Generally,  p.  821. 


2.  Of  the  Order   of   Priests  and  Deacons  in   ti 

821,  822. 

3.  General  Office  of  Deacons  and  Priests,  pp.8 
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9.  SiMONiACAL  Promotion  to  Orders,  p.  844. 

10.  Exhibiting  Letters  op  Orders,  p.  844. 

11.  Forms  op  a  Title  for  Orders,  pp.  844—847. 

1.  Generally.  Gekerallt. 

The  apostles  having  appointed  certain  persons  to  be  the  standing  gover-  The  necessity 
non  and  preachers  of  the  Christian  Church,  it  has  been  thought  necessary      oroinauon. 
that  there  should  be  a  power  lodged  somewhere,  to  set  apart  some  distinct 
orders  of  men  for  the  exercise  of  these  public  offices.    The  act  of  appoint- 
ing or  setting  them  apart  for  the  ministry   of   holy   things  is   called 
ordination.  (1) 

By  article  23.  "  it  is  not  lawful  for  any  man  to  take  upon  him  the  office  (2)  Article  23. 
of  public  preaching,  or  ministering  the  sacraments  in  the  congregation,  j„  thelsomfre? 
before  he  be  lawfully  called  and  sent  to  execute  the  same.     And  those  gation. 
we  ought  to  judge  lawfully  called  and  sent,  which  be  chosen  and  called 
to  thb  work  by  men  who  have  public  authority  given  unto  them  in  the 
congregation,  to  call  and  send  ministers  into  the  Lord's  vineyard." 


2.  Of  the  Order  of  Priests  and  Deacons  in  the  Church.        OfthbOedu 

OP  Priests  AND 
The  word  priest  is  nearly  the  same  in  all  Christian  languages :  the  Saxon  ^^^^  Sitoch. 


preost;  the  German,  preister  ;  the  Belgic,  priest er  ;  the  Swedish,  prest;  Origin  of  the 
Ihe  Gallic,  prestre ;  the  Italian,  prete ;  the  Spanish,  prcste ;  all  evidently  words,  priest 
taken  from  the  Greek  •n-peaj^vripoc.  ** 

In  like  manner,  the  word  deacon,  with  little  variation^  runs  through 
the  same  languages,  deduced  from  the  Greek  ^laKorog, 

By   article  25.  orders  are  not  to  be  counted  for  a  sacrament  of   the   Article  25. 
Bospel,  as  not  having  the  like  nature  of  sacraments  with  baptism  and  the   ^^^^^  "^^ » 
Lord's  supper,  for  that  they  have  not  any  visible  sign  or  ceremony  ordained 
iTGod. 

In  the  preface  to  the  forms  of  ordination  and  consecration  it  is  stated.   The  three 
Ikat  **it  is  evident  unto  all  men  diligently  reading  the  Holy  Scripture  and  orders  of 
indent  authors,  that  from  the  apostles'  time  there  have  been  these  orders  o£  ^u"ch*!"  *" 
ninisters  in  Christ's  church — bishops,  priests,  and  deacons.  (3)    Which  offices 

(1)  Ayliffc's  Parcrgon  Juris,  398.  him   in   the  administration    of  the  sacra- 

(2)  To  take  upon  him  the  office  : — The  raent  of  the  Lord's  Supper.  *2.  Theaculyth 
nk  laid  down  in  tlie  canon  law  is  this  :  si  is  he  who  bears  the  lighted  candle  during  the 
nda  baptixaverit,  aut  aliquod  divinum  offi-  reading  of  the  gospel,  or  whilst  the  priest 
\am  eicrcuerit,  non  ordinatus;  propter  consecrates  '«,he  host.  3.  The  exorcist  is 
MDcritatem  abjiciatur  de  eccleaia,  et  nun-  he  who  abjures  evil  spirits  in  the  name  of 
fmm  ordinetur.     Extra.  1.  5.  t  U8.  c.  1.  Almighty  God,  to  go  out  of  persons  trou- 

(3)  Besides  bishops,  priests,  and  deacons,  bled  therewith.  4.  The  reader  is  he  who 
h*  church  of  liome  has  five  others:  vix.  reads  in  the  church  of  God,  being  also 
■bikacons,  acolyths,  exorcists,  readers,  and  ordained  to  this,  that  he  may  preach  tlie 
lilMrca :  —  1 .  The  subdeacon,  is  he  who  de-  word  of  God  to  the  people.  5.  Ostiary  is 
(ftn  the  vessels  to  the  deacon,  and  assists  he  who    keeps  the  doors  of  the   church, 

3  c  3 
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Or  THE  Ox;/cm  were  evermore  had  in  sach  ferereiid  esliauUioii,  thit  no  nuuD  WKo^ksi  ptwime 
oi  I'jcif>?%         ^  execute  edt  of  tbenit  except  be  were  fint  called,  tned,  exasizked  (Ik 
lyTMcCMLKXH.  and  known  to  hare  sacb  qualities  as  are  reqomte  for  the  saae;  aad  siso 
~   bv  public  prayer,   with  imposition  of  hands  (2),  were  mppronid  and  ad- 
mitted thereunto  bj  Uwful  authority.** 

Upon  this  subject  Whcsatly  (3)  obserres,  thai  a  eonunxaoon  to  ocdam 
wa9  given  to  none  but  the  apostles  and  their  suoeessors  ;  and  to  extend  it 
to  any  inferior  order  is  without  warrant  in  Scripture  or  antiqiiitT.  For 
every  com  mission  h  naturally  exclusive  of  all  persons  except  those  to  whon 
it  was  given.  So  that  since  it  does  not  appear  that  the  oommissioo  to 
ordain,  which  the  apostles  received  from  our  Saviour,  was  ever  granted 
to  any  but  such  as  must  be  acknowledged  to  be  a  superior  cftda 
to  that  of  presbyter:^,  which  superior  order  is  the  same  with  tbaf  of  tkse 
we  now  call  bishops,  therefore  it  follows  that  no  others  have  anj  piHeoee 
thereunto ;  and  consequently  none  but  such  as  are  ordained  by  bishops  ean 
have  any  title  to  minister  in  the  Christian  Church. 

It  seems  that  ordination  would  be  conclusive  as  to  the  l^al  qnalificatioiis 
of  the  ordained  ;  but  it  is  clear  that  after  induction  a  man  cannot  be  de- 
prived for  any  fault  in  his  institution.  (4) 


Effect  of  ordi- 
nation once 
couferrvd. 


C>C9(EKAL 

Orriir.  or 
Deacons  a  mo 

I'mCffTK. 

Duties  of  a 
d«:acon. 


3.  General  Office  of  Deacons  and  Priests. 

In  the  form  for  the  ordering  of  deacons,  it  is  said,  that  **  it  appertaiDeti 
to  the  office  of  a  deacon,  in  the  church  where  he  shall  be  appointed  to 
serve,  to  assist  the  priest  in  divine  service  (5),  and  specially  when  he 
iiiinisteretli  the  holy  communion  (6),  and  to  help  him  in  the  dLtrikudoi 


and  toIU  the  bclL  Tliesc,  though  some 
ofthcni  are  ancient,  are  human  inAtitutionis, 
and  did  not  exist  during  the  apostles*  time ; 
for  which  reason,  and  because  tbey  were 
evidently  instituted  for  convenience  only, 
and  were  not  immediately  coocemed  in 
the  sacred  offices  of  the  church,  they  were 
laid  aside  by  our  fir»t  reformers.  Gibson's 
Coilex,  99, 

( 1 )  In  the  several  office^  the  person  to 
Im*  admitted  is  first  exammed  by  the  arch- 
l)isho|>,  or  bishop,  whether  he  thinks  or  is 
)>er8uaded  that  he  is  truly  called  thereunto, 
according;  to  the  will  of  Christ,  and  the  due 
order  of  this  realm.  By  the  office  of  ordi- 
nation, when  the  archdeacon  or  his  deputy 
presents  unto  the  bishop  the  persons  to  be 
ordained,  the  bishop  says,  *<  Take  heed  that 
the  persons  whom  you  present  unto  us  l>e 
apt  and  meet  for  their  learning  and  godly 
eonveniation,  to  exercise  their  ministry  duly 
to  the  honour  of  God,  and  the  edifying  of 
his  church.**  To  which  he  answers,  •*  I 
have  inquired  of  them,  and  also  examined 
them,  and  thitik  them  so  to  be.** 

(2)  /mpotititm  of  hands  : —  Respecting 
the  imposition  of  hands ;  there  was  always 
a  distinction  between  the  three  superior  and 
the  live    inferior  orders  {ridt  antr^  821.  in 


not. )  ;  the  first  were  g^ven  by  impoatioe  rf 
hands,  and  the  second  were  noL  GibtoBS 
Codex,  99. 

(3)  On  the  Book  of  Commoo  Vnm, 
c.  2.  8.3. 

(4)  2  Rol.  Abr.  ProkibUim  (F.).  391 
pi.  3. 

{5)  To  oMgist  the  priest  im  A'rtM  imki' 
—  Diaconus  non  ad  sacerdutiinii,  ted  d 
ministerium  ordinatur;  and,  aodcotlj,  k 
officiated  under  the  presbyter  m  mi 
responses,  and  repealing  the'  coofesoaa.  *> 
creed,  and  the  Ix)rd'8  Prayer  after  hia^  id 
in  such  other  duties  of  the  cburcfa  a  ^ 
properly  belong  to  our  parish  etei^  «** 
were  heretofore  real  eitrks,  attcadisf  *« 
parish  priest  in  those  inferior  off«&  6*- 
son*s  Codex,  15a 

In  the  council  of  Ancyra,  Cinoa  1,  it* 
nrentioned  as  the  office  of  a  deMB,  if^ 
Kcu  woHipioy  iu^4p€Uf,  koL  ay^wr,  i* 
Panem  et  calicem  offerre,  et  pnedk*^  ' 
rather,  pronunciare. 

(6)  And  Mpeciaify  when  ke  mimtf^  * 
holy  commtnuon  .•  —  By  stat  IS  A  UCb-  *• 
c.  4.  ss.  14  &  15.  if  any  persoo  pi«^ 
to  consecrate  and  administer  the  «*'*?*! 
of  the  Lord's  Supper,  befo«  be  be  «*<*■ 
prie^t,  he  will  be  liable  to  forfeit  JOOt  ** 
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thereof,  and  to  road  holy  scriptures  (I)  and  homilies  (2)  in  the  church  ;  and   Genfral 
to  instruct  the  youth    in   the  catechism  (3) ;    in   the  absence  (4)  of  the   d^^^I^J^j^"*^ 
priest  to  baptize  infants ;  and  to  preach,  if  he  be  admitted  thereto  by  the  Triksts. 
bishop.     And  furthermore,  it  is  his  ofRce,  where  provision  is  so  made,  to       "  " 

search  for  the  sick,  poor,  and  impotent  (5)  people  of  the  parish,  and  to 
intimate  their  estates,  names,  and  places  where  tliey  dwell,  unto  the 
curate  (6),  that  by  his  exhortation  they  may  be  relieved  with  the  alms  of 
the  parishioners  or  others." 

So  far  the  office  of  a  deacon  is  to  be  collected  from  the  rubric  in  the 
form  of  ordination^  and  from  the  form  itself.  And  as  he  is  permitted 
to  baptize,  catechise,  to  preach,  and  to  assist  in  the  administration  of  the 
Lord's  Supper,  so  also,  by  parity  of  reason^  he  has  been  used  to  solemnise 
matrimony,  and  to  bury  the  dead.  (7) 

And  it  seems  in  general  that  he  may  perform  all  the  other  offices  in  the  Incapacitict  of 
liturgy,  which  a  priest  can  do,  except  consecrating  the  sacrament  of  the  deacons  to  per. 
Lord's  Supper,  and  pronouncing  the  absolution.  rcliiriou*  rite*. 

It  is  not,  however,  clear  from  the  rubric  in  the  Book  of  Common  Prayer, 
whether  or  how  far  a  deacon  is  prohibited  thereby  to  pronounce  the  abso- 
lution. For  although  it  is  there  directed,  that  the  same  shall  be  pro- 
nounced by  the  priest  alone,  yet  the  word  '*  alone "  in  that  place  seems 
only  to  intend  that  the  people  shall  not  pronounce  the  absolution  after  the 
priest,  as  they  did  the  confession  just  before;  and  the  word  priest,  through- 
out the  rubric,  does  not  seem  to  be  generally  appropriated  to  a  person  in 
priest's  orders  only ;  on  the  contrary,  almost  immediately  after  it  is  directed^ 
that  the  priest  shall  say  the  **  Gloria  Patri,"  and  then  afterwards  that  the 
priest  shall  say  the  suffrages  after  the  Lord's  Prayer  (which,  in  most  of  the 
occasional  offices  are  called  by  mistake  the  suffrages  after  the  creed,  or  the 

ererT  offence;  and  be  diRablcd  from  being  (5)   To  search  for    the    nek,  poor,  and 

•dmittcd  into  the  order  of  priest  for  one  impotent:  —  In  the  most  ancient  duty  of  a 

whole  year  then  next  following?.     But  this  deacon,   and   the  immediate  cause  of  the 

enactment  does  not  extend  to  foreigners  or  institution  of  the   order.     This  rule  was 

aliens  of    the    foreign   reformed   churches  made  in  England  while  the  poor  subsisted 

allowed  by  the  king.      And,  by  tlie  act  of  chiefly  by  voluntary  charities,  and  before 

toleration,   qualified   Protestant  dissenting  the  settlement  of  rates  or  other  fixed  and 

ministers  have  been  exce|)tcd.  certain  provisions  ;  pursuant  to  which  prf>- 

(1)  Jndtoread  the  Jloly  Scriptures: —  vision,  our  Uws  liavc  devolved  that  care 
Tilts  power  is  expressly  given  to  him  in  the  upon  the  churchwardens  and  overseers  of 
act  of  ordination.  t!.e  poor. 

(2)  Homilies:  —  So  it  is  ordered  in  an  (6)  And  to  intimate  their  estates,  names, 
ancient  council  ( Cone.  Vas.  529.  Can.  2. )  and  jUaces  where  they  dweil,  unto  the  curate  : 
n  presbyter,  aliqua  infirmiute  prohibcnte,  — Tliat  is,  to  the  rector  or  vicar,  who  has 
per  aeipsum  nou  potucrit  pncdicare,  sane-  the  cure  of  souls.  And  here  the  ambiguity 
torum  patrum  homitiie  a  diaconibus  reci-  of  the  word  curate  is  obvious:  sometimes 
tentur.  it  expresses  the  person,   whether  priest  or 

(3)  Catechism. ' —  It  is  well  known,  that  deacon,  who  officiates  under  the  rector  or 
the  catechist,  in  many  churches,  was  a  dis-  vicar,  employed  by  him  as  his  assistant, 
tinct  officer,  and  that  where  no  such  was  or  to  supply  the  place  in  his  absence ; 
instituted,  the  duty  Ix^longed  to  the  deacon,  s<mietime^  it  denotes  the  person  officiating 
which  rule  the  Church  of  England  has  in  general,  whether  he  be  rector,  vicar,  or 
followed.  assistant  curate,  or  whosoever  performs  the 

(4)  /m  the  absence:  —  Si  quis  diaconus,  service  for  that  time;  sometimes  it  de- 
regens  plebem,  sine  episcopo  vel  presby-  notes  exclusively  (as  in  this  ])lace)  the 
tero  aliquos  baptizavcrit,  episcopus  cos  per  rector,  vicar,  or  person  beneficed,  who  has 
benedictioncm  perncere   debebit.      Diaco-  ciiram  animarum. 

Bum  oporlct  minisiraro  ad  altare,  baptizare,  (7)  Watson's  Clcrgyman\  I^w,  146,  H7. 

et  propdicare.      Elib.  Cone.  fl05.     Con.  77. 
Pont.  Ko-n. 
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Stat,  ISElit, 

A  deacon  can- 
not  take  tmy 
btiietiee  or 
i*vcle5i.i!ilifiil 
promotion. 


suffrages  next  after  the  creed) ;  and  these  exjiressions  ctitiKil  Bm^J  \ 
priest  alone,  exclusive  of  a  deacon  who  may  happen  to  perform  iW 
vice.  The  Bignificatioo  of  the  word  prie^st  is  ambiguous; 
utiilerstood  to  signify  a  person  in  pne^^t's  orders  only  ;  at  oiHa 
especially  in  the  rubric,  it  is  u^ed  to  signify  the  pcfKM 
whether  he  be  in  priest's  or  only  in  deacon's  orders :  and,  in  gt^enL 
tlie  words  priest,  minister,  and  curate  seem  indiscriminately  lo  be  i^ 
plied  throughout  the  liturgy  to  denote  the  clergyoiaii  wba  m 
whether  he  be  rector,  vicar,  assistant  curate,  priest,  or  deacon. 

But  the  argument  to  evince  that  the  priest  only,  and  ntil  M 
power  to  pronounce  the  absolution,  evidently  seems  to  be  deduced  from 
the  acts  of  ordination.  To  the  deacon  it  is  said,  *^  Taie  thou  matb«<itj 
to  read  the  gospel  and  to  preach:"'  to  the  priest  it  is  said,  *•  lireciir  tk 
Holy  Ghost*  Whose  sins  thou  dost  forgive,  they  are  forgiveo;  mud  mham 
sins   thou  dost  retain,  they  are  retained/' 

Moreover,  until  a  person  is  admitted  to  the  order  of  priesthood,  he  Is  BOl 
capable  of  any  benefice  or  ecclesiastical  promotion  :  thii%  maL  IS  EIl 
c.  12.  s.  3.  enacts^  that  no  person  shall  be  admitted  to  any  benefice,  vill 
cure,  unless  he  be  of  the  age  of  thrce-and-twentj,  and  a  deacon;  ol 
directs  that  every  person  admitted  to  a  benefice,  with  cure«  shall  beadstMil 
to  minister  tlie  sacraments  within  one  year  after  his  induction,  if  ht  be  Ml 
so  admitted  before,  under  pain  of  deprivation*  And  stat.  13  ft  l4Car.fL 
e.  4.  s.  1  i.  extends  the  restriction  by  declaring  that  no  person  shall  he 
capable  to  be  admitted  to  any  benefice,  or  other  ecclesiaatkal  promote 
or  dignity,  nor  to  adniinish-r  the  sacrament,  before  such  Itmc  as  heiM 
be  ordained  priest,  according  to  the  form  prescribed  by  the  Book  of  Cmm^ 
nion  Prayer,  under  the  penalty'  of  100/*,  and  disability  to  be  adnitlid  iHi 
the  order  of  priest  for  the  space  of  one  year  next  ftillowtog.  ( I  ) 

Neither  is  a  person  that  is  merely  a  layman,  or  that  ti  cmly  a  deMi^ 
capable  of  a  donative ;  for  although  he  who  has  a  donative  nuij  eoMeiiii 
the  same  by  lay  donation,  and  not  by  admission  and  institutiooy  fH  Ih 
function  is  spiritual.  (2)  So  that  he  who  is  no  more  tluin  a 
only  use  his  orders  either  as  a  chaplain  to  some  (kmilj,  or  as  a 
some  priest,  or  as  a  lecturer  without  title.  But  a  deacoa  eoold  aoC  Ian 
been  a  prebend ;  for  although  the  prebendaries  of  some  prebcods  is  c^ 
t  bed  rat  and  collegiate  churches  were  to  read  lectures  Um9i^  bf  the  i^ 
pointmeut  of  the  founders  thereof,  and  might  from  thaaea  isia  lea 
called  lecturers,  yet  these  places  are  ecclesiastical  pramotiofia,  la  «IM 
the  incumbents  were  admitted  by  collation  or  institutioit*  of  vhkh 
deacon  is  not  capable ;  yet  the  king's  professor  of  law  withia  the  Cd 
versity  of  Oxford  may  have  and  hold  the  prebend  of  Sbipton 
cathedral  church  of  Sarum,  united  and  annexed  to  his  pr 
the  time  being,  although  he  be  but  a  layman.  (3) 

A  priest  by  his  ordination  receives  autliority  to  preach  the  wmi  ^ 
God,  and  to  consecrate  and  administer  the  holy  commuaioo  in  Ihe  fi^ 
gregation  to  which  he  has  been  lawfully  appointed. 

Yet,  notwithstanding,  by  canon  36.  lie  cannot  preach  wicboni  a  !§•• 
either  of  the  archbishop,  or  of  the  bishop  of  the  diocese  whrre  be  ii  fiiBri 

(I)  Wat*on*s  Clergyman's  Law,  H2, 
('J)   I  Jnst.  344.  (aj. 
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under  their  hands  and  seals,  or  of  one  of  the  two  universities  under  their  Gckeral 
seals  liitewise.  Dkacons  and 

But  a  licence  by  the  bishop  of  any  diocese  is  sufficient,  although  it  be   Priksts. 
only  to  preach  within  his  diocese,  the  statute  not  requiring  any  licence  by  " 

the  bishop  of  the  diocese  where  the  church  is.  (1) 

Dr.  Watson  says,  that  if  a  person,  who  is  a  mere  layman,  be  admitted 
and  instituted  to  a  benefice  with  cure^  and  administers  the  sacrament, 
marry,  and  the  like ;  these  and  ail  other  spiritual  acts  performed  by  him^ 
during  the  time  he  continues  parson  in  f^ct,  are  good ;  so  that  the  persons 
baptized  by  him  are  not  to  be  re-baptized,  nor  persons  married  by  him  to 
be  married  again^  to  satisfy  the  law*  (2) 


4.  Qualifications  and  Examinations  of  Persons  to  be  Quaupica 

ORDAINED.  TIOKSAKD 

EZAMINATIOKS 

OP  Persons  to 

By  canon  54.  *'  no  bishop  shall  henceforth  admit  any  person  into  sacred  bk  ordainxo. 

orders  .  .  "  except  he,  **  desiring  to  be  a  deacon,  is  three  and  twenty  years  Canon  34. 
old,  and  to  be  a  priest  four  and  twenty  years  complete. . .  **  (3) 

The  rule  in  the  Councils  is  twenty-five  (4) ;  and  a  reason  is  there  given  for  Deacons  not  to 

it,  from  the  fourth  council  of  Toledo  (5\  "In  veteri  lege,  ab  anno  vigesimo  ^  •dmitted 

T       .       .        .  1  .  M     r««i  .      .      ,  .       *  before  twenty- 

qumto  Levitae  in  tabernaculo  servire  mandantur.      This  also  became  a  rule  of  three,  and 

the  English  Church  (6) ;  but  it  was  a  case  dispensable ;  and  in  the  Church  of  priests  before 
Rome,  not  only  the  Council  of  Trent  made  it  twenty-three,  but  the  Ponti*  J^rtofaee. 
fical  (7)>  published  about  the  time  of  our  Reformation,  made  the  age  of 
a  deacon  sufficient,  if  it  was  not  under  twenty.  To  this,  our  church, 
in  the  time  of  Edward  the  Sixth,  added  one,  and  is  now  come  into  the 
middle  way,  between  the  two  extremes,  viz.  twenty-three  ;  providing  also  a 
faculty  or  dispensation  for  persons  of  extraordinary  abilities  to  be  ad- 
mitted sooner.  (8^ 

And  by  the  preface  to  the  forms  of  ordination  and  consecration,  "  none 
shall  be  admitted  a  deacon  except  he  be  twenty-three  years  of  age, 
unless   he   have   a  faculty  (9) ;  and  every  man  which  is  to  be  admitted  a 

(1)  Wtt*on*8  CIergyman*s  I^w,  147.  In  this  statute,  the  age  of  institution  is 

(&)  Ibid.      Cottard  \.  Winder^  Cto.  Eliz.  twenty-thrce ;    but  by  stat.  13&14Car.  2. 

775.  c.  4.  it   is  incidentally  made  twenty-four ; 

(3)  The  more  ancient  rule  of  the  church  inasmuch  as  a  necessity  is  created  thereby, 

vav  twenty-five ;  for  so  is  the  canon  of  the  that  the  person  instituted  be  a  priest ;  and  it 

third    Lateran     Council    (Can.   3.),    that  \a  the  law  of  our  church,  laid  down  in  the 

nona  shall  be  admitted  to  deanry,  archdea-  preface  to  the  Forms   of  Oidination  and 

coary,  or  cure  of  souls  "  n>»i  Hui  ja»n  ^leo'  Consecration,  that  every  man,  previously  to 

•iroum   quintum  statis   annum  attigcrit.**  his  being  admitted   a  priest,  shall  be  full 

In    the   Register  of  Archbishop    Revnolds  twenty-four  years  old. 
(C   SI.   (a)),   it    is   stated,  that    the' arch-  (4)  Dist.  77.0.5,6,7. 

bishop  not   being   fully   satisfied   concern-  (5)  Cap.  19. 

ing  the  a?e,  the  presentee  took  an  oath,  (6)  I  Spel.  297. 

**  quod   fiiit   aetatis  viginti  quinque   anno-  (7)   F.  2.  b. 

rum.**    And  in  the  same  Register  (66.(b)),  (8)  Gibson*s  Codex,  145. 

one  who  had  been  instituted  under  twenty.  (9)   Unleat  he  have  afaeydty:  —  So  that  a 

five,  is  cited  to  show  cause,  why  he  should  faculty  or  dispensation  is  allowed  for  per- 

DOl  be  deprived.      But  this  was  a  circum-  sons  of  extraordinary  abilities  to  be  admitted 

stance,   which  the    pope    could,  and    fre-  deacons    sooner.       Gihson*s    Codex,    145. 

fjuently  did,  dispense  with.      Stephens*  Ec-  Which  faculty  must,  seemingly,  be  obtained 

cicaiastical  Statutes,  429.  ta  noT.  from  the  Archbishop  of  Canterbury. 
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priest  Blmll  be  full  four  and  twt'Dty  years  c4d;  mod  ererj  ii»ii  vkicA  a  if 
be  ordaijieii  or  consecrated  a  bishop  shall  be  foil?  liufty  pB^n  of  tfie."^ 

And  by  slat  IS  Eliz.  c.  12.  **  none  sksU  be  made  ttuimtcT(l)  hmf 
under  tho  age  of  four  and  twenty  years,*' 

And  in  this  ca&e  there  is  do  di^pensatioo.  (2) 

In  Robtrts  v.  Pain  (3)  a  person  being  presecliled  W  t^o  pMriik  dMRiaf 
Cliri$t  Church  in  Bristol  was  libelled  agaituit,  becmnae  lie  waft  ool  tva^ 
three  yeat^  of  age  when  made  deacon,  nor  twenty^four  wbi^o 
A  prohibition  wai  prayed  upon  this  fugge^tioD>  that  if  ibe 
a  temporal  loss,  to  wit^  deprivation,  would  follow;  and  liiallbctrlbiv  it  w 
triable  in  Ihe  temporal  court.  But  it  was  denied,  because  dntttknuiGM 
other  vices  are  usually  punished  in  the  ecclesiastical  coiutft^  wtit 
ing  temporal  loss  may  ensue. 

By  Stat,  44  Geo. 3.  c.  43.  s.  L  "no  person  shall  be  adoutUd  m 
before  he  shall  have  attained  the  age  of  three  and  tweni j  y 
and  that  no  person  shall  be  admitted  a  priest  before  be  aball  luve 
the  age  of  four  and  twenty  years  complete ;  and  in  case  any  ptvioii  iM 
from  and  after  the  passing  of  this  act,  be  admitted  a  deacoa  befof^  be  lU 
have  attained  the  age  of  three  and  twenty  years  cotnpleti^,  or  be 
a  priest  before  he  shall  have  attained  tlie  age  of  four  and  tweety  y 
plele,  that  then  and  in  every  such  ca-^e  tbe  adratssion  of  ercfy  vnA 
as  deacon  or  priest  respectively  shall  be  merely  void  in  law»  as  if 
mission  had  not  been  made,  and  the  person  so  admitted  *hall  be 
capable  of  having,  holding,  or  enjoying,  or  being  admitted  to  any 
vicarage,  benefice,  or  other  ecclesiastical  promotion  or  dignity 
virtue  of  such  his  admission  as  deacon  or  priest  respectivelyt  orof  voy  ^ 
fi cation  derived  or  supposed  to  be  derived  therefrom;  provided  alv^ 
no  title  to  confer  or  present  by  lapse  shall  accrue  by  any 
deprivation,  1/^*0 /J/c/«,  by  virtue  of  this  statute,  but  afker  slit 
of /juch  avoidance  or  deprivation  given  by  the  ordinary  to  tbe 

And  by  sect  2.  nothing  therein  contained  **  shall  extend,  or  he 
to  extend,  to  take  away  any  right  of  granting  faculties  berrtofofi!  lawWj 
exercised,  and  which  now  be  lawfully  exercised  by  tbe  Arcbbi«lMip«if  Csi* 
terbury  or  the  Archbishop  of  Arnmgh.** 

Hy  a  constitution  of  OihO;,  it  was  established  that  befoiv  Hhh  cjuufiinv 
of  orders  by  the  bishop,  a  diligent  search  and  inquiry  be  made  tbcn9i£(t| 

Canon  33.  **It  hath  been  long  since  provided  by  many  drerto  i^  At 
ancient  Fathers,  that  none  should  be  admitted  either  difacoa  nr  pdaifcaki 
had  not  first  some  certain  place  where  he  might  use  bis  fuaetiotL  Aev^ 
ing  to  which  examples  we  do  ordain,  that  henceforth  no  pef»de  shal  Is 
admitted  into  sacred  orders,  except  he  shall  (5)  at  that  tine  eabdnllsii 


(I )  MmUter:  ^- The  word  ininUler,  Intih 
in  our  ittntutes,  cations,  and  rubric  in  tlie 
Book  of  Common  Prayer,  i*  sometime* 
ei|uivuca),  and  it  Is  frequently  made  10  ex- 
press the  person  offiiciatinif  in  general,  wlu*- 
ther  prlvst  or  de.ieon ;  nt  other  limes  it 
detKJtes  the  \^n«^t  atone.  aA  contrn^distin- 
j^ttbhed  fiom  the  de;ic(>n.  In  such  cfl^f*^, 
Itiedeterminafion  thcretif  fan  only  be  »*ct'r- 
lained  from  the  connexion  and  circutn* 
«itJincc§.  >itephei4ii*  Kccloiastjckl  Sututira, 
4'J!i,  in  mft. 


(2)  Gi|y«on'«  Co(kx4  IHL 

(3)  3  Mod,  R7. 

(4)  Otho.  Alh*l<Sw     S  Bon't  1X41 

(5)  By    tlie    vonk    **  JCj^yT  ^  ^d^_ 
which  ia  nifgattirc  aia4  rs«licMW,  nsr « 
litle  that  wu  h^f^tolufv  tvrjr  vmgm^ 
great   measttrr  taktu     «v«y.  %« 
jM-"---.-:"    %iti,  wbtdi  w*  mam^ 
i.  nofig  ih«  art*  of  4 
!>!,:             -  tiral 
hut  ihv  tktit*  Iff  a 
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bishop,  of  whom  he  desireth  imposition  of  hands,  a  presentation  of  himself  Qualifica- 

to  some  ecclesiastical  preferment  then  void  in  that  diocese  ;  or  shall  bring  to   Examinations 

t!)e  said  bishop  a  true  and  undoubted  certificate,  that  either  he  is  provided  or  Persons  tv 

of  some  church  within  the  said  diocese,  where  he  may  attend  the  cure  of  "  qkpained. 

souls,  or  of  some  minister*s  place  vacant,  either  in  the  cathedral  church  (1)  of 

that  diocese,  or  in  some  other  collegiate  church  therein  also  situate,  where 

he  may  execute  his  ministry,  or  that  he  is  a  fellow  (2),  or  in  right  as  a 

fellow,  or  to  be  a  conduct  or  chaplain  in  some  college  in  Cambridge  or 

Oxford ;    or  except  he  be  a  master  of  arts  of  five  years  standing,  that 

liveth  of  his  own  charge  in  either  of  the  universities;  or  except  by  the 

bishop  (3)  himself  that  doth  ordain  him  minister,  he  be  shortly  after  to  be 

admitted  cither  to  some  benefice  or  curateship  then  void.      And  if  any 

bishop  shall  admit  any  person  into  the  ministry,  that  hath  none  of  these  titles 

as  is  aforesaid,  then  he  shall  keep  and  maintain  him  (4)  with  all  things 


■omctiines  the  title  of  a  particular  person 
(uf  known  abilities,  and  there  named)  with- 
out any  &uch  specification  of  an  annual  suin. 
Which  practice  was  founded  as  well  on  tlie 
5th  Canon  of  the  3d  Lateran  Council,  and 
the  Decreul  Epistle  on  that  head,  pro- 
Tiding  that  persons  may  be  ordained,  de 
patriroonialibus  bonis  habentes  unde  pos- 
aunt  congrud  sustentari,  etsi  nondum  fue- 
rint  beneficium  eccle^iasticum  assecuti 
(I.  3.  tit  5.  c.  23. ),  as  in  the  Constitution  of 
London,  anno  1200;  where  thi<i  limita- 
tion of  the  general  precept  transcribed 
from  the  Lateran  Canon  occurs,  Nbi  fortd 
talis,  qui  ordinatur,  extiterit,  qui  de  sua, 
▼vl  paternu  hoereditate,  subsidia  vita;  possit 
habere.  2  Spel.  1*25.  Such  titles,  after 
the  estate,  sum,  or  the  like,  are  often  added 
in  the  acts  of  ordination  (especially  when 
it  was  small),  de  quo  reputavit  sc  con- 
tentum;  which  declaration  so  made  and 
entered  was  understood  to  be  a  discharf^e  of 
the  bishop  ordaining,  from  any  obligation, 
to  provide  for  him.      Gibson's  Coiiei,  HO. 

(1)  The  words  "in  the  cathedral 
church'*  are  only  an  affirmance  of  what  was 
the  law  of  the  church  —  the  title  of  vicar 
choral  being  frequently  entered  as  a  canon- 
ical title,  in  the  acU  of  ordination.     Ibid. 

(-2)  Or  that  he  is  aftUow  .  .  or  chafUuin 
in  tome  college  .  .  or  master  of  arts  of  Jive 
years  Btandiny  .  .  .•  — As  to  fellows  of  col- 
leges, it  appears  to  have  been  always  the 
law  of  the  Church  of  England,  by  the  fre- 
-  quent  entries  of  that  title,  as  received  and 
admitted  in  the  acts  of  ordination,  liut  as 
to  chaplains  and  masters  of  such  .a  stmding, 
these  are  titles  seemingly  foundeil  upon  this 
canon,  from  the  silence  of  the  ancient  books 
relating  theieto. 

It  should,  however,  be  observed,  that  the 
Articuli  Cleri  in  15R4,  and  the  Constitu- 
tions of  1.597,  run  in  such  general  terms, 
as  might  include  thes.*,  Vel  qui  in  ali(|ua 
cathedrali  aut  collegiata  ccclesia,  vel  Ct>l- 
legio  (^intabri^ieiisi  aut  0%oinen«it,  non 
fuerit  constitutuH. 

(;»)  Hy  the  hixh'yp:  —  Ad  titulum  gr.itiaj 


Domini  is  frequently  met  with  in  the  ancient 
acts  of  ordination. 

(4)  Shall  keep  and  maintain  him  arc  the 
words  of  the  canon  law  (Extra.  1.  3. 
t.  5.  c.  2. ).  Non  liceat  ulli  episcopo  ordi- 
nare  clericos,  et  eis  nullas  alimoniaa  prie- 
stare  ;  sed  duorum  alterum  eligat ;  vel  non 
faciat  clericos,  vel  si  fecerit,  det  illis  undu 
vivere  possint ;  and  more  particularly  in 
the  canon  of  the  Council  of  Lateran  (3  La- 
teran, Canon  5.)  as  recited  in  the  body 
of  the  canon  law:  Episcopus,  si  aliqucm 
sine  certo  Titulo,  de  quo  nccessaria  vitae 
percipiat,  in  diaconum  vel  Presbyterum 
ordinaverit,  tamdiu  necessaria  ei  submi- 
ni&tret,  donee  in  aliquu  ei  ecclesia  conve* 
nientia  stipendia  militiie  dericalis  assignet ; 
nisi  talis  ordinatus  de  sua,  vel  paternd 
ha^reditatc  subsidium  vitv  possit  habere. 
Which  canon  was  taken  into  the  body  of 
laws  made  in  a  council  held  at  London,  in 
the  year  1200.     2  Spel.  124. 

To  these  extracts  may  be  added  the  fol- 
lowing passage  out  of  the  canon  law  (Extra. 
1.  1.  t.  14.  c.  13.)  as  being  a  case  somewhat 
peculiar :  Accepimus  te  nostris  auribus  inti- 
mante,  quod  (|uidam  clerici,  qui  ad  sacros 
ordines  sine  titulo  sunt  promoti  te  ad  PIc- 
clcsiam  Bracharen  super  lyencficiis  obtinen- 
ciis  infestant :  [et  infra]  licet  igitur  in  ordi- 
nationibus  clericorum,  illam  tu  ac  pncde- 
ccssores  tui  diligentiam  debucritis  adhibere, 
ut  minus  idonei  non  ordinarentur  a  vobis, 
ac  ideo  post  promotionem  eorum  exCep- 
tionem  non  i>oteris  prstendere  contra  illos, 
nisi  forte  post(|uam  promoti  fuerint  red- 
diderint  se  indignas:  ex  superabundanti 
tamen,  quando  scriherc  pro  talibus  noa 
oportet,  facimus  in  Uteris  nostris  apponi,  ut 
si  ordinatus,  pro  quo  scribimus,  idoueus 
habeatur,  et  ecclesiastico  beneficio  non  in- 
dignus  ei.  ah  ordinatore,  vel  successore, 
ipsius  com)>etens  beneficium  tribuator: 
cum  et  si  tecum  de  jure  agere  vellcmus  te 
possomus  mcrito  ad  corum  provisionem 
compellere,  quos  a  te  vel  praflecevsoribu* 
tuis  ordinatos  fuisKC  co'.istaret :  iH>  pra'- 
Ncrtim  quod  ad  obtinendum  ecclesiasticum 
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necessary,  till  be  da  prefer  ItiiTi  to  some  ecclesiastical  living  ;  aod  If  tkti 
bishop  (1)  shall  refuse  so  to  do,  lie  shall  be  suspended  by  the 


beneficmm  eos  debes  idoncos  reputare  quo« 
ad  ordliiies  suscepistu  Uirde  graviter  sus- 
tirterc  nan  (Ie1>es  sccI  nobl&  potius  devote 
incliiiare  leneriss  si  illos  ciaminAri  per  alio* 
facimu*!.  qyoH  sine  examiimtion^  non  credi- 
trnjs  urdiiiatos  antcqiiam  ad  provUiorii»in 
eorum  coropt^Uere  te  veiimus,  I^Inndamus 
jr^itur  quatenus  els  pro  quibuate  contigent 
Tccipere  nti^tra  mandata  in  farmd  coinmuni 
in  majod  ecclesiui  vcl  all  is  ecct»iis  dicDCMi^is 
Bravliareii  providere  non  tarde5i:  excep- 
tion's aiilcm  d  qims  eontra  tales  proposu^ 
eris  pr^cipimus  audlend&s. 

As  the  laws  of  the  clmreh  in  tbls  parti- 
cular might  be  eluded*  liy  a  promise  on 
the  part  of  thvt  person  ordained  not  to  io- 
si»t  upon  maintcnancL*,  that  cose  is  con- 
sidered in  the  ancient  Gloss.  (Sext.  De- 
cret*  I.  3,  t.  4.  c.  37.  v.  Ad  priemis- 
sa.  Gloss,):  Quid  dices^  si  clericu-s  ordi* 
u:itu-'»  sioe  titulo  ad  sacros,  promi^it  epi- 
scopo,  quod  eum  snper  liis  non  infjuictaret ; 
nunquiii,  tali  rcnuneiatione  non  ob«itante, 
agere  poterit?  Wbith  seeini  there  to  be 
determined  atTirmatively,  Quia  istud  vldetur 
jus  pubHcum*  quod  reniUti  non  potest. 
But,  previously,  the  fullowin;^  constitu- 
tion a;jainsf  such  promises  had  been  made 
part  of  the  body  of  the  canon  law  :  (  Extra, 
15.  tit  5.  c.  37. )  Per  tuas  nobis  litena 
intimaiit)!,  f|iJod  cum  D,  ktor  prarsentiiim 
veilft  in  suhrliaconuni  ordiiinrif  et  certum 
tituliim  oon  hnbcret,  quendam  presbytcrum 
exora^it,  ut  ipsurn  ad  ecclesifc  suro  titulum 
prafsctiiaret :  quod  cum  illefaccre  recuwret, 
Ipse  illi  firmiter  reprumisitt  quod  nunquam 
si  prajscntarct  eundem.  iti  ecclesja  *im  ali- 
quam  peteret  portionem;  et  sic  ad  pneseo- 
t-itionem  ejus  extilit  ordinatus,  ncc  se  in 
h  f>c  i  1 1  ie  i  tu  m  egi  !«e  n\  if  j  u  id  Lntel  lex  i  L  No* 
iiufui.sition*  tuie  talitcr  respond  em  us,  quod 
nii^i  cum  eo  fuerit  iniwricorditer  dispen»a- 
tumi  noc  ad  superiores  A*M:enderef  nee  in 
StUscepto  tiebt't  ordine  ministrare* 

'Dig  ancient  penahy  upon  the  person  or- 
dained WAS  a  nullity  of  the  ordination. 
(DiJit  70.  c.  U±)  Uecrcvit  SancLi  Sy no- 
dus [Chalcedon.j  vaeuam  habere,  nianus 
impositionem ;  and^  Decern im us.  ut  sine 
titiilo  facta  ordinntio,  irriia  habeatur ;  and 
in  a  eon*ititutiun  tniide  in  a  council  at  Lon- 
don, anno  i  hiG  i  SpeL  5.  2.  p.  .S4.),  Nullua 
in  prcsbytLTuni,  nullum  in  diaconum,  nisi 
ad  certum  (itulum  ordinetur:  i|ut  vcro 
nbsolute  fuerit  ordinal  us  sumptii  careat 
dignitate.  Hut  the  canonins  interpreted 
thi'^  to  hold*  quoad  exeeutionem  only, 
and  till  the  irregularity  was  dtspenjied 
with  ;  but  the  method  chiefly  mode  tue  of 
to  discournge  the  practice*  was  the  exe- 
eutiun  of  the  penalty  upon  the  bi&liop 
ordaining;  of  which  instances  are  tu  be 
found  in  the  time  of  Archbishop  Win- 
chelsey  i  Hf f^ist.  Winch.  149.  b.  150,  b  ), 
»i*.   an  express  order  from  the  archbtshup 


to  one  of  bis  comprovincial  blihopy  I*  ■ 

Tide  one  of  a  bcnefiee  vbom  lie  hmi  n 

without  title;  and  a  dtaiipa  «^ikvcBp^ 

tors  of  a  bishop  deceased,  to  o^liffe  it**  ^ 

provide  for  ooc  whom   lh« 

ordained.      To  which  tnmj  ba  « 

like  cases,  to  tba  time  of  tba  mmm  m^ 

biahop(ibid.  lS8.a.2S3.a.  tf9tk9»la.X 

vix.  his  order  to  a  biabop  to  dildgv  a  «lfl^ 

gymao,  who  had  given  a  title  «f  «  i 

annual  sum«  to  pay  it  till   tb^ckib 

be  provided  for ;  aud  a  eitatian  to  1 

College*  lo    uUow  caute  wbf   they  i 

not  be  obliged   to  m«ntai«  ooc 

they  ba/i  given  a   tit1«  at  Ilia 

Insomuch  Uiat  the  Artieitli  Cl^t  and  As 

Coostitutiions  of  1597  refer  to  thi«  in  gmp 

ral  onlvt  ^^  the  known  pcnaltjrof  ocdaMif 

without  title,  Ac  earn  |it«<iewjt  ffmaama^ 

currnt,  qum  de  jure  la  ^oaoiiMli  wptte^mk 

qui  ad  ordines  eeelea»ack«a  nnfp  tital»  i^ 

quern  promovebunt,  ataiuttur.    lo  l*ka  aitt* 

uer,  the  ol><k^ivance  of  tUU  mioii  of  1401 

(or  rather  of  the  comnum  law  of  tlw  aboNlk 

of  which  this  canon   ia  ooly  an  aArvnaivl 

was    «peciaJly    enforced    upon   tha 

by    Charles    L*    and  bj 

(Keg.    Laud.    IPI.U),    by 

suffer  the  pain  or   pcivltj  a#  i 

the  ordained  persoiu     And  it  k  i 

be  wished,  that  lh«  ta«&  of  1^ 

this  particular,  w«fc  strictly 

pecially  in  the  case  of  tiilei  lo 

cures  ^  (tf  such   are    really 

and  allowed  in  tliis  camai;) 

persons  who  grant  aocb  fitfca 

more  sensible  of  the 

they  dOf  and  their   ; 

acts  of    ordination  aa 

which,  in   aitcient 

done,  as  a  testiinon  j    _ 

titling*  in  case  the   clerk 

such  title)  should  at  any 

nient  maintenance.      11i« 

veniences  of  many  kiiida  vbleb 

the  church,  by  multiplyiiig 

clergymen    so  far    beyond  lb«  mv 

lieiieficen  (and  that  ctucfty  by  n^BH 

titles  under  considefstiofi ).  aaem  ta< 

consldemtion*  and  to  caJi  fiie  a  warn 

effectual  remedy, 
Ci)  Biwhop.  ^Who  h  m  timd 

liable    to   the    penaUy,    im   €mm  af 

given   without  a  title, 

terii,     is    determitied    by    tbm 

(6  Decrct.  L  S.    t,  4,   ♦/sT*)    m 

—  Si   episcopus,    eui,  millia 

pressis,  in  gcncre 

oidine^  in  tu4  di< 

ordtncfi  promovertt 

habenicmt  et  (c6m  in 

ordinando  etimtem  > 

saria   minisLrar^ 

at  turn,  d«  oompclcQti 
oi  vera  Mftaa 


«rai« 


far  fViW^ 
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being  assisted  with  another  bishop,  from  giving  of  orders  by  the  space  of  a  Qualifica- 

year."  (1)  "<""•  *'"' 

By  a  constitution  of  Otlio,  after  reciting  that  it  was  dangerous  to  ordain  or  Persons  to 

persons  unworthy,  void  of  understanding,  illegitimate,  irregular,  and  illite-  »«  ordaikkd. 
rate,  it  was  decreed,  that  before  the  conferring  of  orders  by  the  bishop, 
strict  search  and  inquiry  should  be  made  of  all  those  things.  (2) 


pcrsonas,  tu  (qui  prsvidere  hoc  casu  an 
haberent  titulum,  debuisti)  taliter  ordinato 
pd  priedicta,  donee  per  te  beneficiatus  fiierit, 
oblif^tus  existis. 

£is  autenif  quibus  k  dicecesanis  datur 
licentia,  ut  possint,  k  quo  volucrint  epi- 
scopo,  ad  omnes  sacros  ordines  promoveri ; 
non  qui  ordinant,  sed  qui  tribuunt  licen- 
tiam  (ciim  earn  dare  non  debeant  titu- 
lum non  habcnti)  ad  pramissa,  si  titulum 
non  habeant,  obligantur.  Gibson's  Codex, 
141. 

(1)  Vtide  Godolphin's  Repertorium,  IP. 

(2)  The  author  being  desirous  of  ascer- 
taining the  practice  relating  to  ordination, 
and  the  admission  of  Irishmen  ordained  in 
Ireland,  to  perform  spiritual  duties  in  the 
diocese  of  Exeter,  addressed  a  letter  to  the 
bishop  soliciting  information  upon  these 
subjects,  and  has  been  fiivoured  by  his  lord- 
ship with  the  following  answer  : — 

*'  Exeter,  30ih  July,  1847. 
*•  Dear  Sir, 

"  To  your  inquiries  respecting  my  rules 
•nd  practice  in  regard  to  ordination,  I  give 
you  the  following  answers : — 

**  1.  I  require  a  degree  in  one  of  our 
universities  of  Oxford,  Cambridge,  Dublin, 
or  Durham* 

**  2.  I  require  from  a  graduate  of  Oxford, 
a  certificate  of  his  having  attended  the  lec- 
tures of  the  professors  of  pastoral  theology, 
and  of  ecclesiastical  history. 

**  Of  one  from  Cambridge,  that  he  has 
passed  the  voluntary  examination  in  theo- 
logy. 

**  Of  one  from  Dublin,  that  he  has  attended 
the  lectures  of  the  regius  professor  of 
theology. 

**  3.  The  extent  to  which  a  *  candidate's 
being  maimed  *  operates  as  a  disqualifica- 
tion, b  not  defined  by  me.  The  loss  of  a 
leg,  or  such  degree  of  lamene^  as  would 
much  impede  his  physical  ability  to  visit  his 
distant  parishioners  in  their  houses,  would 
be  esteemed  by  me  conclusive.' 

**  Also,  any  personal  deformity,  which 
would  be  likely  to  make  the  party  an  object 
of  disrespect ;  and  any  impediment  in  his 
speech,  which  would  practically  impair  his 
usefulness  —  would  be  regarded  as  strong 
objections.  These,  however,  arc  matters 
which  admit  of  different  consideration,  ac- 
cording to  the  different  degrees  in  which 
they  may  present  themselves. 

**  4.  It  is  my  rule  not  to  admit  candidates, 
who  have  actually  belonged  to  any  of  the 
professions  named  by  you — 4he  army,  the 
navy,  the  law,  or   medicine.     The  last  of 


these  professions  operates  somewhat  less 
strongly  as  a  disqualification  with  me,  than 
the  others. 

"  I  will  add,  that  it  is  my  rule  to  decline 
admitting  candidates  for  dcacon*s  orders  if 
their  age  exceeds  thirty  years. 

**  Candidates,  whose  title  is  in  the  Scilly 
Isles,  on  engaging  to  retain  their  charge  in 
those  bles,  during  several  years,  are  some- 
times admitted,  though  their  case  may  not 
strictly  fall  within  the  rules  above  stated. 

**  I  relax  some  of  the  rules  above  mention- 
ed, in  rare  instances,  in  favour  of  candidates 
who  undertake  to  serve  some  district  as 
assistants,  where  the  population  is  very 
large,  and  the  local  or  other  circumstances 
render  the  charge  undesirable  to  ordinary 
candidates.  In  such  cases,  I  sometimes  ex- 
tend the  time  for  which  I  require  the  per- 
sons ordained  to  retain  their  tide,  or  even 
to  continue  in  deacon's  orders. 

**  Recently,  I  have  resolved  to  accept  as 
candidates  for  the  order  of  deacons,  persons 
educated  to  be  schoolmasters  in  the  Train- 
ing College  of  St.  Mark's,  Chelsea,  or  in 
that  at  Exeter,  if  they  are  strongly  recom- 
mended to  me  by  the  heads  of  those  institu- 
tions. Such  persons  are  to  remain  deacons, 
an  indefinite  (but  long)  period.  They  are 
also  to  act  as  schoolmasters  in  some  popu- 
lous parish.  Of  course,  every  such  candi- 
date must  have  the  nomination  of  the  in- 
cumbent of  the  parish,  who  seeks  his  assist- 
ance. In  the  examination  of  these  candi- 
dates, knowledge  of  the  Greek  language 
will  not  be  required  as  indispensable. 

**  In  all  cases,  I  require  the  candidate  to 
engage  to  retain  the  charge,  which  is  his 
title,  for  two  years,  unless  he  vacate  it  by 
obtaining  preferment.  Experience  of  the 
great  practical  ipconvenience  consequent  on 
a  departure  from  this  provision  has,  of  late, 
made  me  adhere  to  it  more  strictly  than  I 
formerly  did. 

**  I  discourage  the  introduction  of  candi- 
dates from  other  dioceses,  by  requiring  that 
very  special  inquiries  be  satisfactorily  an- 
swered, respecting  the  character  of  the  party 
proposed  to  be  introduced,  and  of  the  rea- 
sons for  his  not  being  ordained  in  his  proper 
diocese. 

**  In  like  manner  I  object  to  ordaining  any 
one  as  priest,  who  has  been  ordained  deacon 
eUcwhere. 

**5.  To  your  fifth  question,  which  respects 
not  ordination,  but  the  admission,  of  Irish- 
men, ordained  in  Ireland,  to  perform  spiti- 
tual  duties  in  my  diocese,  [upon  thu  sub- 
ject, vide  poit,  tit.  Prssemtatiok,]  I  an- 
swer, that  I  do  not  exclude   them;  but. 
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By  a  confttitution  of  Archbishop  Reynolds,  no  simoniac,  homidde, 
person  excommunicate,  usurer,  sacrilegious  person,  incendiary,  or  falsifier, 
nor  any  other  having  canonical  impediment  (1),  was  to  be  admitted  into 
holy  orders.  (2) 

And  by  several  constitutions  of  Edmund,  archbishop,  the  following  im- 
pediments and  offences  were  declared  to  be  causes  of  suspension  from  orders 
received,  and,  consequently,  if  known  beforehand,  against  being  ordained. 


at  the  same  time,  I  deem  it  necessary  to 
exercise  very  particular  caution  respecting 
ihcm. 

*•  Ordinarily,  it  is  in  my  judgment  desir- 
able, that  neither  Englishmen  should  seek 
clerical  employment  in  Ireland,  nor  Irish- 
men In  England.  The  different  circum- 
stances of  the  two  countries  have  induced 
so  large  a  difference  in  the  common  habits 
of  living,  and  even  In  the  tone  of  sentiment 
•nd  feeling,  as  to  render  it  likely  that  a 
person  bred  up  in  either  country  would 
thereby  be,  more  or  less,  disquall6cd  from 
ministering  successfully  in  the  other. 

**  In  practice,  exceptions  doubtless  may  be 
found  ;  and,  therefore,  far  from  making  this 
an  absolute  disqualification,  I  have  myself 
recommended  more  than  one  Irishman,  of 
whose  fitness  I  had  special  means  of  judging, 
to  curacies  in  this  diocese. 

**  Generally,  I  discourage  the  introduction 
of  strangers  into  my  diocese,  requiring  very 
special  testimony  to  their  qualifications, 
their  character,  and  the  soundness  of  their 
theology.  This  consideration  operates  very 
strongly  in  respect  to  Irishmen  ;  because  of 
the  difficulty  of  making  due  Inquiries  re- 
specting them  ;  and  I  am  bound  in  candour 
to  add,  because  I  have  had  some  painful 
instances,  compelling  me  to  use  more  than 
ordinary  caution,  with  regard  to  Irish  cler- 
gymen migrating  hither. 

**  I  am  now  in  the  habit,  generally,  of  in- 
quiring, by  personal  examination,  into  the 
doctrinal  views  of  clergymen  coming  to  me 
from  other  dioceses,  unless  I  have  very 
satisfactory  attestation  In  their  favour.  This 
course  I  have  deemed  It  more  especially 
necessary  to  follow.  In  the  last  few  years  by 
reason  of  the  extreme  views  (not  in  one 
direction  only)  which  have  been  found  to 
prevail  in  many  of  the  clergy. 

•*  I  object  to  the  admissiim  of  any  clergy- 
man from  another  diocese,  who  has  not 
served,  with  the  licence  of  the  bishop,  two 
years  in  the  diocese  in  which  he  was  or- 
dained. 

*•  You  are  at  liberty,  if  you  think  fit,  to 
insert  this  letter  in  the  l>ook  which  you  are 
about  to  publish. 

**  I  am,  dear  Sir,  your  faithful  servant, 

"  11.  Exeter.** 
"  A.  J.  Stephens,  Esq." 

The  Bishop  of  Norwich,  in  his  charge  of 
1845,  made  the  following  olmervutions  re- 
specting testimonials  for  ordina*.ion  : — 


**  Too   are  probably  all  aware,  that  in 
addition  to  the  usual  testimonials  requirt^ 
of  candidates  for  ordination,  I  hare  further 
required  from  each  clergyman  ugnlng  such 
testimonials,  a  private  letter,  stating  whrit 
opportunities  be  had  of  personal  acquaio- 
tance  and  knowledge  of  the  candidate's  cha- 
racter and  habits  of  lite.      I  was  induced  to 
resort  to  this  plan,  from  having  fireqoentir, 
during   my    professional    experience,  sen 
eause  to  lament  the  fiiclllty  with  which  te«- 
timonlab    were    obtained,   and    signatures 
affixed,   as  mere  matter  of  form,  in  some 
cases  coming  under  my  own  immediate  ob- 
servation,  in   favour   of  individuals  whose 
characters  were  in  every  way  exceptionable. 
Bear  then  in  mind,  my  reverend  brethren, 
bow  much  the   very  respectability  of  our 
profession  depends,  not  on  formal,  but  bona 
fide  testimonials.     I   am   sure  that  every 
reflecting  clergyman  will  concur  with  me  in 
the  propriety  (rather  let  me  say  the  neces- 
sity and  duty)  on  my  part  of  taking  erery 
possible  precaution  to  guard  against  an  enl 
from  which  our  church  has  in  so  many  in- 
stances    suflered,   and     is     still     sufiVrio^ 
severely.      1  was  also  influenced  by  another 
reason    in    requiring     these    precautiocurv 
letters,  (having  myself  experienced  the  diffi- 
culty to  which  we  may  be  at  times  expo^.) 
that  I  hoped  thereby  to  be  doing  an  accept- 
able service  to  those  clergymen  who  might 
be  applied  to  for  ti-stimonlals  In  cases  where 
(however  unwilling  they  might  be  to  cixe 
them)  they  might  be,  for   obvious  reasons, 
at  a  loss  how  to  refuse  thcra.      Here,  then, 
the  requirement  of  a  private  letter  comes  iu 
aid,  for  many  who  might  have  felt  a  diffi- 
culty In  declining  to  sign  an  accustomed 
document,  would  gladly  avail  themselves  of 
the  reason  to  refuse  this,  which  tlie  condition 
of  writing  a  private  letter  (entering  bto 
details  not  required  in  the  formal  testimi>- 
nials)  afforded.      It  Is,  indeed,  greatly  to  be 
n^retted  that  such   solemn  and  Importsat 
dochments  as   testimonials,  are  not   mads 
more  stringent,  and  less  capal»le  of  evasion, 
than  they  are,  and  accordingly,  under  tliis 
impression,  by  many  who  were  alive  to  tbe  . 
difficulties,  I  have  been  frequently  tbanled 
for  the  requirement  of  this  additional  pre- 
cautionary measurts.** 

( 1 )  Canonical  impedhment :  —  /.  e.  a  dis- 
qualilication,  which  proceeds  rather  fivA 
defect  than  crime.  Lyndwood,  Prov.  Oksl 
Ang.  33. 

(2)  Ibid. 
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viz.  they  who  were  not  born  in  lawful  matrimony,  and  had  been  ordained   Quamfica- 
without  dispensation,  were  to  be  suspended  from  the  execution  of  their  Examinations 
office,  till  they  obtained  a  dispensation.      They  who  had  taken  holy  orders,  or  Persons  to 
in  the  conscience  of  any  mortal  sin,  or  for  temporal  gain  only,  were  not  "  papain kd. 
to  execute  their  office  till  they  had  been  expiated  from  the  like  sin  by  the 
sacrament  of  penance. 

Again ;  all  who  appeared  to  have  contracted  irregularity  in  the  taking 
of  orders,  unless  dispensed  with  by  those  who  had  power  to  dispense  with 
the  same,  were  to  be  suspended  from  the  execution  of  their  office,  until 
they  had  lawful  dispensations. 

Homicides,  advocates  in  causes  of  blood,  simonists,  makers  of  simoniacal 
contracts  anii  those  who  had  knowingly  taken  orders  from  heretics,  schis- 
matics, or  persons  excommunicated  by  name,  were  included  under  the 
word  **  irregulars." 

Also  bigamists,  husbands  of  lewd  women,  violators  of  virgins  con- 
secrated to  God,  persons  excommunicate,  and  persons  having  taken  orders 
surreptitiously,  sorcerers,  burners  of  churches,  and  others  of  a  similar  cha- 
racter. 

And  he  who  examined  the  parties,  was  to  inquire  into  all  these  par- 
ticular causes  of  disqualification.  (1 ) 

This  is  not  now  required;  but  every  information  that  concerns  a  man's   Deacons  ought 
capacity,  learning,  piety,  and  virtue  arc  included  in  the  following  direc-  *?  ^  learned, 
tious  in  the  preface  to  the  form  of  ordaining  deacons,  which  is  in  some  virtuous. 
degree  an  enlargement  of  the  foregoing  restrictions,  viz.  — 

*'  The  bishop  knowing,  either  by  himself,  or  by  sufficient  testimony  (2), 
any  person  to  be  a  man  of  virtuous  conversation,  and  without  crime ;  and 
after  examination  and  trial,  finding  him  learned  in  the  Latin  tongue,  and 
sufficiently  instructed  in  Holy  Scripture,  may  admit  him  a  deacon.** 

And  by  canon  34.  the  direction  is  this  :  No  bishop  shall  admit  any 
person  into  sacred  orders  •  .  •  except  he  hath  taken  some  degree  of  school 
in  either  of  the  universities  of  the  realm;  or  at  the  least,  except  he 
be  able  to  yield  an  account  of  his  faith  in  Latin  according  to  the  articles 
of  religion.  (3) 

(1)  Lyndwood,  ProT.  Const.  Ang.  26.  dained;    and,   for  the  proclamation  itself, 

(2)  Sonic  of  the  more  modern  canons  the  same  thing  is  also  mentioned  as  the 
abroad  (Sen.  1528,  c.  3.  Colon.  2.  c.  *i.  ordinary  course  in  the  canons  of  a  later 
Trident  sess.  23.  c.  5.)  retjuire  the  council  (Burd.  1624,  c.  9.);  De  quorum 
testimony  of  the  minister  of  the  parish  prohitate,  moribus,  et  conversatione,  per 
io  which  the  person  to  be  ordained  has  denunciationes  in  ccclesia  fiictas,  sibi  constet. 
resided  ;  and  one  of  them  adds  the  foU  Sonicthinj?  like  this  is  mentioned  in  the 
lowing  requirement :  —  **  Quoniam  non  articles  of  Queen  Eliiabeth,  published  in 
oportet  sacros  ordines  quasi  furtim  the  year  1564.  First,  against  the  day  of 
surripcre,  statuimus  et  ordinamus  ut  giving  of  orders  appointed,  the  bishop  shall 
quemadmodum  jungendi  matrimonio  trina  give  open  monitions  to  all  men,  to  except 
proclamatione  populo  denunciantur,  ita  against  such  as  they  know  not  to  be  worthy, 
nu^oribus  ordinibus  initiandi  trina  procla-  cither  for  life  or  conversation.  Gibson*s 
matione  denuncientur  in  ecclesiA  parochia;  Codex,  147. 

qujun   inhabitant,  ad   percipienda  impedi-  In  the  case  of  a  foreigner  desiring  holy 

menta,  si  qum  sunt ;  qunc  dcbeat  parochus  orders,  the  rule  of  the  canon   law  was  this 

cpiscopo  aut    officialibus  ejus  significare.*'  (Dist.  98.  c.  1.):  —  Nullus  aliqua  ratione 

The  Council  of  Trent  requires  the  same  transmarinum  hominem  penes  vos  in  cleri- 

thing,   with   the  addition,  that  it   be  done  catTis  gradus  suscipiat,  nisi  quinque  aut  eo 

by  command  of  the  bishop,  upon  significa-  amplius,  q)iscoi>orum  designatus  sit  chiro* 

tion  made  to  him,  a  month  before,  of  the  gm])his. 

name  of  the  person  who  desires  to  be  or-  (3)   Firle  nnte^  tit.  Examixatiox. 
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TlOlffS  AMU 
EXAMIKATIOKS 

or  Pkhm>»i'i  to 

III  OJLDAIMXO. 


Canon  95. 
Tlic  examina- 
tion uf suvh  fls 
arc  to  be  made 
minbters* 


Antl   with  respect  to  priest's   order?,  it  is  thit*  direetod  byidaLlSLJu. 
c.  12.  S.5.:   No  person  is  to   be   made  a  miui^ter  uolesv  it  &l>par  Ia  llr 
bishop  tJiai  he  is  of  honest  life^  and  profe^^se^  the  doctrine  es] 
thirty-nine  articles ;  nor  unless  he  be  able  to  answer  and 
ordinary  an   aecount  of  bis   iaith   in  Latin,   according  to  the  aiiadm^m 
have  special  gift  or  ability  to  be  a  preacher. 

It  must  appear  to  the  bishop,  by  a  written  testsinoiiiali  lluU  til*  afr> 
dkdate  for  ordination  has  these  qoatiticatioDs,  conceming  whkk  k  h 
directed  by  canon  S4'.  with  respect  to  deacon's  and  priest's  c»nimt  tbiiii 
bishop  shall  admit  any  person  into  sacred  orders  except  **  hr  sIiaB  thmt  m^ 
hibit  letters  testimonial  of  his  good  life  and  convermtion*  uadn^  tW  mdd 
some  college  of  Cambridge  or  Oxford,  where  before  be  maainfllp  m  d 
three  or  four  grave  ministers,  tugether  with  the  subscripUoB  and  lotiMr 
of  other  credible  person^  who  have  knowti  his  life  and  betai^Mir  Ivii 
space  of  three  years  next  before,** 

And  Stat.  13  Etl^.  c  12*  s*  5*  directs,  that  none  be  made  «it«i<#r  mdm 
he  first  1>ring  to  the  bishop  of  that  diocese,  from  men  known  to  tlie  hia^ 
to  be  of  sound  religion,  a  testimonial  both  of  hi^  bone$t  life,  aad  «f  fti 
prl>fes^iing  the  doctrine  expressed  in  the  thirty-nine  articlfs. 

By  the  preceding  statute,  rubric,  and  canon,  the  bl«hop  ts  tiO€rai|iitoi,l^ 
permitted  oidyj  to  admit  persons  qualified  in  a  particular  iiiaoD€fi4Bd  p^ 
hibltL'd  to  admit  without,  but  the  bishop  is  not  enjoined  to  admit  aaj  |V- 
son,  although  he  may  have  tlie  required  qualifications. 

By  canon  35,  '<  the  bishop,  before  he  admit  any  pencil  to  bolj  miav 
shall  diligently  examine  htm  (1 )  in  the  presence  of  those  mJniatst  tta  M 
assist  him  at  t lie  impo.sition  of  hands ;  and  if  the  said  bisltapliaveaajlvU 
impediment^  he  shall  cause  the  said  ministers  (2)  earefuUj  to  eiaaiatffitf 
such  person  so  to  be  ordered.     Provided  that  they  wbo  fJbaJI  aMt  ii 


(O  Examtne  Aim.- -^  For  the  regulnr 
methml  of  t'xaminjitian,  Lyndw'«xKf  refers  to 
the  canon  ij|ion  that  head,  in^>rted  in  the 
body  of  the  canon  law  (Dbt.  24.  c-  5.): 
"  Quaiida  episcM>pus  ordmationcs  facerc 
di^ponit,  omnes  qui  ad  sacrum  minis- 
terium  accedere  volunt^  itiriu  quarts  ante 
ipsam  ordtnjittODeni  t<vocandi  sunt  ad  ciW- 
tatem*  un^  cum  [al,  presbyter U]  nrchl* 
preshyteris,  qui  cos  reprcsentarc  debvnt; 
et  tunc  epiticoptis  a  laten*  suo  eligere 
debet  sacerdotes,  et  alioi  prudentes  viros, 
f^nnro!!  divino?  Icgia,  et  exercitatos  in  eccle- 
siajitic'i^  saneiionibus ;  qui  ordioandorum 
vitam,  jTcnus,  patrUm,  letatem,  inKtttu- 
tionem  \L  e.  titulum],  locum  ubi  educmti 
ftunt,  %i  aint  l>enf  literaiij  si  instmrti  in  lege 
Domini,  diligenter  inves^tigeut.  Ipsi  au* 
tern,  quibu*  hoc  committityr^  caven?  dt- 
hent,  ne  mut  favori^s  gmtisc,  aut  cujuicuuque 
mutierit  vuplditale  ilk'cti,  a  vero  devicnt^  ut 
indi^nuni  et  nnnuii  idatieinn  ad  macros  gra^ 
dussuscipieiido^  epiiiciopt  manibus^ppliccnt- 
Igitur  per  lre%  continuoii  dies,  diligcntcr 
cxaniinentur ;  et  sic  tabtiatOy  qui  probati 
invent!  siintt  epiMrapo  rcprKscnU-ntur," 

(2)  Tht  »aid  mimittm:  —  De  jure  com- 
muni  ha^e  i*]iaminatia  pertinet  ad  aixhidla. 
conum,    writtfs   I^yndwood    ( Prov.    Const. 


Ang.  33.);  mad  w»  iiy«  d 
(  Ritra.  1. 1,  t.  25.  e.  7^X  n 
laid  ilotrot  as  one  linncli  4if  ili»  m^t^ 

fueriut    ad    mcros    ofdinsa    fnmmtad- 

which  Uiing  is  wha  mppawd  m  aar  ^ 

form  of  ordinadaot  bojk  af  pnoto  tad  ^ 

cons,  where  the   airliilMtiiHri  «As  •  * 

prewfit  the  persocu  «•  i|it  ■ad  a^    ^ 

ofiposition  tu  tbc  claini  «€  ikvfita^iAa^ 

is  also  «aid  in   the  rawoi  lt»(CjBiwil 

1.23.   c.9i.>  tbat» 

ad  archidiaooni 

ordioandiM 

is  an  univer^ 

lanc%  both  of  the 

em  church,  tn  tliis  xoaftcf.       flat  Lf 

add&  till*   furtlier  niW ;  —  Jkhkfk,  « 

BL*n%   episcopus   paCM   per  ••  vufli^ 

si  veUt ;  Tel  *lita  idoneia  aina  fmm  t^ 

id  committers,      Dir«  Glbvn  ttaaikC^ 

ancient  acts  of  or£aa|sae»   it  i»  aa  a# 

tMtt  dowa,  tliat  ao  **riniiwtara  9m  dV^ 

cally  made,  but  villi  tlwt  1^  ^mmd  ^ 

ciamincrt 

fore  the 

wh«reby  tt  was  ccrtabilf 

occasion)  ttpon  whaae 

cular   peraonswetv 
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bishop  in  citaiiifning  and  laying  on  of  banda,  fihall  he  of  hh  caltiedral  church    Qtr^t  inr*- 
if  ihey  may  conveniently  be   bad,  or  other  sufficient  preachers  of  Uie  same    eI^^hiwatioh* 
diocese^  to  the  number  of  ihroe  at  the  IgwaL     And  tf  any  bishop  or  suffragan    or  Piraoojit  to 
•ball  admit  any  to   sacred  orders  who  U  not  so  quali6ed  and   examined   ••  o>i>Aiiiio. 
•i  before  we  have  ordained  (1),  the  archbishop  of  his  province    having 
notice  thereof,  and  being  oMisted  thereiti  by  one  bishop,  ^haU  suspend  (2) 
the  said  bishop  or  suffragan  so  offending^  from  making  (3)  either  deacons  or 
priests  for  the  space  of  two  years,'*  (i) 

By   a   constitution    of   Archbishop    Reynolds,    "  Persons    of    religion    LrtrKits 
ahatl  not  lie  ordained   by  any  but  their  own  binhop  (5),    without  letters    Di»ti*«»»r.  ^ 
dintisKory  (6)  of  the  said   bi^^hop  ;   or»  in  his  absence   (7)»   of  his  vicar 
general/'  (8) 

And  by  canon  34.  **  no  bishop  shall  henceforth  admit  any  person  into    Cunon  !f4. 
sacred  orders,  which  is  not  of  his  own  diocese,  except  he  hv  either  of  one   *n»c  in»*Jiiy  of 
©t  the  universities  (9)  of  this  realm,  or  except  he  tihall  bring  letters  dunis- 
aory  (so  termed)  from  the  bij<hop  of  whose  diocese  he  is." 

In  the  ancient  acts  of  ordinationr  the  ffllows  of  New  College,  St,  Mary 
Winton,  and  King*s  College  in  Cambridge  are  mentioned  3;9  possessed  of  a 
special  privilege  from  the  pope,  to  be  ordained  by  what  bisho[)s  tliey 
pleased;  and  they  are  ^id  to  be  sufficlenter  dimissi  in  virtue  of  that  privi* 
lege,  and  without  letters  dimissory.     it  does  not,  however*  appear  by  our 


be  innde  miois 
tcrs. 


hj  tlie  bishop.     Pcccli.  IDS,    U  K  127,  kc, 
Whodhy  *.  EtHwt  (  Bitkap  of),   Winch«  95, 
9^  96.  103. 107,  &o*    GibMm's  Codei,  147. 
(I)  Cjmon.*l4. 

(t)  Siuptmdr  —  Per  AnTitJm»  k  collik* 
lUBom  ordiuum  dcccrnimui  &Ae  »u&penf«Mt 
Ayi  the  eftnofi  kw  (Seit.  Dvcrvt,  1.  I. 
t.9.  C.2.  SeM.14,  c  3.  DUt.  71,  cA.S.) 
fttmi  the  Council  of  Lyons,  1271  ;  and  lh« 
■me  ii  followed  by  ihe  Ciiuncil  of  TriMit. 
besidn  thepuaUhmeni  of  the  orthiinvr, 
was  alio  a  putufthuietit  upon  the  p<*r- 
WKm  ordaintd  i  Non  %a  rntA  ordinatio  ejus ; 
aod^  Irrita  sit  bigusmudi  ordinatio,  in 
^nuian;  t.  c.  tays  the  Glosa,  nUi  pouted 
bali«rt>tiuus  ppiscopua.  Affrccably  to 
PC  find  the  law  in  the  Saxon  timet 
^1  Sjpet.  ^OHm  )f  CiuatuT  ordine,  nUi  dircecsa* 
^IH  eptacopus  ordinntioni  prpcrcerii;  and 
eftcrvardfh  in  the  Council  o(  Westminster, 
mono  113H,  thip  punishment  wii»  sonicwhat 
0iitigatrd«  A  ftu^vplonim  officti^  ordinum 
muK  N^Uque  Romano  ponliHci  eortin- 
plenAfia  restitutio  rcscrvetiir ;  which 
1^  in  cflectt  the  same  penalty  that  b  con- 
liiiAcd  in  the  eonntitution  of  Edmund, 
BfKihbiahopi  with  this  diflereoce,  that  the 
~  there  was  gratrtable  by  his  own 

[iS)    Fmm    making :  ^  KnAf     aeeardini; 

the   canon    law,   from   f^^nting   tetten 

lory  to  the  perscmm  of  hU  dioccie  who 

be  ordained  :    Clericts  quocjue  paro- 

V  taliler  nu^pcn^orum,  p4>*^r^    ■•  m  --rMm 

Eniii4>  fucrit  manirt'stat  «'  >iin 

ni  licentia,  interim  rccipk  j  nb 

I  rlctlltt  epi^copis,  alios  tamen  cwtuuici^ 


Itlkemm  concedimus  faeultatem.  6  Deeret* 
h  I*  I-  f).  c.  2»    Git>»on's  Codvit,  143* 

(4)  TVo  jfenrt.^  -*  The  penalty  ipecified 
in  the  canon  law  for  a  biiihop's  ord^ittnn^ 
an  unworthy  ppfM>n  if  thus  expressed;  Ordi- 
natiij«il:^  ju«  ulteriiis  non  habehunt,  nee 
unciuann  ei  sacramentu  intererunt,  quod, 
neglccto  diTino  judicio,  immerito  prc»ute^ 
rant.      Gibson's  Codex,  147. 

(3)  hoei  ditKttano:  —  In  non  eiemptis 
hoc  plane  procvdit;  seciistamen  videtur  in 
exempt  is ;  nam  tales  mm  solum  poiautit 
Buis  nionachts  primam  tOQiurvm  oonlerres, 
aed  etiam  alienU,  ubi  ad  boo  fuerint  tnvitati; 
dum  tame4i  sic  ordinatt  etiam  sint  eiempti. 
Et  po«unt  hujusmodi  esempti  dare  litcras 
romniendnticiassuis  motiachiv,  ad  ordine*. — 
In  chnsmate,  oleo  «iincto,  consecration  thus 
basiticarum,  et  ordinationibus  clericurum, 
subcsse  detwot  exempti  cpi^opo  ditecesano; 
et  istud  verius  est,  nisi  in  contrarium  privi- 
IcjjBriati  esistunt— vel  nisi  hoc  habeant  cs 
coiwuctudine  pnescripta,  cio  standum  est. 
Lyndwood,  l*rov.  Con*t»  Ang.  32, 

{&)  iJriwIfjorii*  *  —  DicuntuT  dimisao- 
riie,  quia  per  vw  fpi*euput  dtmitttt  *uh<lt- 
turn  *i»tium,  et  licentmt  ut  alibi  jHiaatt 
promoveft,  et  quod  alius  episcopus  postit 
eum  ordtnare.     Ibid. 

(7)  Mteniia:  -^  SciU  eitra  diceecdim 
stiam*     Ihid.  51.      Gibwn\  Codex,  Htl. 

(8)  Lyodwood»  Prov,  Con«t»   An;f.  3S. 
(0)   One  of  tht  unitenittei  :  —  That   i*,  a 

member  of  iwime  tstilleige,  nn  fnr  an  he  may 
be  ordainedi  ad  littdum  coUegii  sui.  Grey, 
45. 
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QoALincx- 

TlO}(S  A7«D 

or  Pfn^otcs  TO 


"books,  that  this  was  then  that  general  righi  of  all  coitcgGs  in  tbr  tvni 
versities,  to  which  they  are  entitled  by  virtue  of  this  cauod.  (1  > 

But  now,  in  practice,  there  is  do  exception  to  the  gctieni  rnk  b 
respect,  either  as  to  the  fellows  of  the  particular  college*  abof€ 
or  of  any  other ;  but  as  all  ordination  i*  discretionary  in  thtt 
to  whom  tliey  will  ordain  or  not,  it  appears  to  be  a  mlc  by 
blishedy  and  consequently  of  full  force^  iliat  the  title  oC  m,  felloir  d  m 
lege  in  one  of  the  universities  shall  be  a  title  ouljr  to  Utti  ilicBWi  ■ 
which  the  univet^ity  is  situated,  so  tliat  fellows  in  lliif  luiiwnilf  d 
Oxford  are  ordained  by  virtue  of  that  title  by  the  btaliop  of  Oslanlttl^ 
and  those  in  the  university  of  Cambridge,  in  like  maniieri  by  Iht  Bmka^d 
Ely.  (2) 

By  a  constitution  of  Richard  Wethershead,  archbij^bop  of 
a  bishop  ordaining  one  of  another  diocese  without  special  Uetiiiee  alii 
bii«hop  of  that  diocese^  was  to  be  suspended  from  the  eonleniii^  of 
order  to  which  he  ordained  any  such  person,  until  he  hftd  Itttdt  ■  p 
satisfaction,  (3) 

It  was  likewise  a  nile»  Iliat  they  who  were  promote  to  bolj  o>4gnlf 
other  than  their  own  bishop,  without  the  licence  of  tJietr  own  biiilwif  (ft 
were  to  be  suspended  from  the  exercbe  of  such  order  antil  ihey 
dispensation  (5)  :  but  a  dispensation  in  such  case  by*  their  omi 
sufficient,  and  who  could  ratify  such  ordination.  (6) 

And  in  our  ecclesiastical  records  several  dist^ensatioos  occur,  for 
ing  orders  without  such  letters,  which  was  looked    upon  m  unAL  Ir 
tho  ratifieatiou  of  tJie  order  received.  (7) 

Lyndwood  (8)  states  that  the  archbishop,  as  ineiropoGtHiy  a 
grant  letters  dtmissor}  ;  —  Etiain  archiepiscopus,  jur«  Bieiropoiilkiftk 
potest  has  Hteras  concedere.  But,  this  is  to  be  understood  «ldb  m 
ception  to  the  time  of  his  inetropolitical  visitation  of  9Mf  (fioOilovA 
which  he  may  both  grant  letters  diraissory,  and  ordain  tb«  ^trfjdt^ 
diocese  visited  r — ^ Durante  visitationc  bene  eoncedit  dioitssorioi*  d 
o  rd  i  n  are  c I  e r i  cos  d i  o^ceseos.  A ceord  i  ugl y,  we  fin d  A  rchbtsliop  ChkUtf  (^ 
holding  ortlinations  in  his  nietropoUtlcal  visitation ;  aint  in  ikt  tiii 
to  the  acts  of  those  ordinations  it  is  said,  **  CtTitatcto  #t  dM«&  I^ 
coin*,  suae  Cantuariensis  provincice  jure  sao  metropolttico  tdflfii' 
visitan.  ;** — and,  **  Ad  quern  omnis  et  omnimodmjitriidksiio  §fititMA4 
ecclcsiastica  infra  eivitatem  et  dioecesiu  Lincoln^  ntJone  tmmAtmn^ 
nietropoliticae,  itla  vice  notorie  pertinebat,** 
Neither  the  Neither  the  archdeacon,  nor  official,  can  grant  letters  d»mammj.   Cm 

arrhcteaion,  nor  ceniing  the  arcluleacon,  the  canon  law  (10)  is  expreas: — luUrStm^ 
diacono  tuo^  oe  sine  conacientii  tua  et  autoritate 


T!ie  arch- 
bishop, as  mer 
tropolitan,  finor 
not  grunt  let* 
ters  dimiKiory. 


official*  can 
graiit  Ifttem 
dlmissory. 


(1)  Gibson '»  Codex,  142.    3  Bum's  EL.  (5)  Suffieict 


51, 

(2)  Cripps  on  th<?  Clergy,  14. 

(3)  Lyndwood,  Pro*'.  Const  Ang.  33. 

(4)  Suus  episcopus  esse  cticitur,  quoad 
ordines  dundos,  is,  in  cujus  dicecesl  oriundus 
est  J  vel  in  eujus  dia?ccsi  est  bencficiatus, 
v(?l  in  cujuH  dia^ccat  trabet  domiciliynL 
LfiidwcHid,  Prov.  Const,  Aug.  27. 


cpiscoputn,  qui  potMl 
ludienf  ntanu     lliiid. 

(6)  IbidL 

(7)  Gihma\CoAa,H% 

(8)  l*»w.  Cowt.  Mng.  a. 

(9)  R^S95,(«.)IISS.(V)J^i 

(10)  Eitrs.  t  I.  t«S.c.i. 
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concedat,  et  eis  etiam  district^  prohibeas,  n^  ad  ordines  audeant  convolare.   Qualipica- 
Qui  se  contra  prohibitionem  tuam  venire  pra^umpserint,  executionein  eis  "^^^^  ^^° 
ordinum  susceptorum  totaliter  interdica8.j[l)    And,  as  to  the  omcials,  they  or  Persons  to 
are  expressly  excluded  by  the  same  constitution  that  excludes  the  religious ;  "^  ordained. 
and  the  ancient  Gloss  (2),  speaking  o£  officials,  says,  <<  Licet  negari  non 
possit,  eos  jurisdictionem  habere  ordinariam,  tamen  non  in  omnibus  recur- 
•    ritur  ad  eos — unde  literas  commendatitias  ad  ordines  dare  non  possunt." 
During  the  vacancy  of  any  see^  the  right  of  granting  letters  dimissory 
within  that  see,  rests  in  the  guardian  of  the  spiritualities ;  and,  in  conse- 
quence^ the  right  of  ordaining  also,  where  such  guardian  is  of  the  episcopal 
order.    So  says  the  canon  law  (3) : —  Sede  vacante  capitulum,  seu  is  ad  quem 
tunc  temporis  administratio  spiritualium  noscitur  pertinere,  dare  possunt 
lieentiam  ordinandi.     And  in  which  Lyndwood  (4)  (with  reference  to  that 
law)  coincides,  when  interpreting  the  words  "  vicarii  generalis"  in  Archbishop 
Walter^s  Constitution  — Qui  non  soliim  hanc  lieentiam  conccdit,  sed  etiam 
capitulum,  sede  vacante,  et  is  ad  quem  tunc  administratio  hujusmodi  per- 
tioet  in  spiritualibus.    So,  in  Arundell's  Register  (5)»  one  of  the  diocese  of 
8c.  Asaph  was  ordained  by  the  archbishop,  Custodi&  spiritualitatis  ibidem 
in  manibus  domini  cxistcnte ;  and,  in  another  place  (6),  with  relation  to  one     * 
of  the  diocese  of  St  David  s,  Ali^  suflicienter  dimissus  per  dominum, 
qaando  custodia  spiritualitatis  episcopatus  Meneven.  sede  ibidem  tunc 
▼acante,  in  manibus  suis  extitit     For  though,  of  common  right,  the  dean 
and  chapter  are  guardians  of  the  spiritualities,  with  us  the  archbishop  is 
entitled  to  it  (and  in  virtue  thereof  to  the  granting  of  letters  dimissory)  in 
no0t  dioceses.     But  there  are  some  dioceses  (particularly  London,  Lincoln, 
Worcester,  and  Sarum)  where,  in  virtue  of  special  compositions,  upon  the 
vacancies  of  the  sees,  persons  are  recommended  to  that  office  by  the  dean 
and  chapter,  and  approved  and  commissioned  by  the  archbishop ;  and  in 
aoch  case  the  question  is,  whether  the  archbishop  or  the  chapter  shall  grant 
kCten  dimissory  ?     To  which  Lyndwood  (7  )  returns  answer,  that  neither 
ihall  grant  them,   nisi   in   compositione,   aliqua   clausula   specialis   hanc 
yotestatem  reservet  ipsorum  alteri ;  sed  haec  potestas  pertinet  ad  ipsum  qui 
aomioe  tarn  capituli  quikm  archiepiscopi  ibidem  deputatur,  ut  in  spiritu- 
alibus administret.     And  so  we  find,  in  Archbishop  Winchelsey  (8),  per 
dioiiBSorias  Prioris  Wigom.  oificialis  domini,  sede  vacante. 

A  bishop  being  in  parts  remote,  he  who  is  specially  constituted  vicar  When  a  Ticar. 
gMieral,  for  that  Ume,  has  power  to  grant  letters  dimissory:    Episcopo  g<n>cral  has 
««tem  in   remotis  agentc,  ipsius  in  spiritualibus  vicarius  generalis, — dare  f^tendii^" 
lieentiam  ordinandi.  (9)     Instances  of  this  kind  occur  frequently  in  sory. 
ar  records;  and  the  reason  of  it  is,  because,  during  that  time,  the  whole 
_     copal  jurisdiction  is  vested  in  him ;  as  it  is  also  in  persons  who  enjoy 
Svuriadiction  entirely  exempt  from  the  bishop,  and  who,  therefore,  claim  a 
V^ht  to  grant  them.     But  if  they  do,  it  seems  to  be  contrary  to  the  rule  of 
ancient  canon  law  (10),  unless  that  power  was  specially  granted  in  the 

(1 )  Seit  Dccret  1.  1.  t  9.  c.  3.  (6)  Ibid.  95.  (b.) 

(S)  Il»id.  t.  15  c.  2.  ▼.  "  OfficialiJi.  (7)  Ibid. 

(S)  Sext.  Decret.  L  1.  t  9.  c.3.  (8j  lUg.  f.  110.  (b.) 

(4)  Prov.  Const.  Ang.  33.  (9)   Scxt.  Decret.  1.  I.  t,  9.  c.3. 

(5)  Vol.  ii.  p.  95.  (a.)  (10)  Ibid, 
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Qt'ALinCA- 
TIOXS  AND 
KXAMIN'ATIOKS 

or  Pkr^ovs  to 

BE  ORDAIJIIO. 


Where  a  spi- 
ritual coqM>- 
ration  exercises 
peculiar  Juris- 
diction. 


Persons  to 
whom  letters 
dimissory  mar 
be  granted. 


original  exemption :  Infcriores  prslati,  religiosi,  vel  alii,  nisi  eis  qaod 
suos  clcricos  aut  subditos  possint  a  quo  voluerint  episcopo  facere  ordinaii, 
a  sede  apostolica  specialiter  sit  indultum, — hujusmodi  nequeunt  Ucentiam 
impertiru  However,  in  other  cases,  the  general  rule  is  (I),  Alius  inferior 
epbeopo  hanc  licentiam  non  concedit;  and  particularly,  as  previously  stated, 
the  chancellor  or  official  of  a  bishop,  cum  ad  hoc  se  ipsius  officium  non  ei- 
tendat,  hujusmodi  nequit  licentiam  imperUri ;  t.  e.  of  common  right,  and 
without  special  commission.  (2) 

Where  a  spiritual  corporation,  aggregate  or  sole,  exercises  peculiar  juris- 
diction, a  candidate  for  ordination  on  a  title  within  such  jurisdictioo  re- 
ceives a  letter  dimissory  from  such  corporation  to  the  bishop  of  the  diocese, 
where  the  cure  giving  such  title  is  locally  situate.  Bat  where  the  peculiar 
is  subject  to  any  other  jurisdiction  than  that  of  a  spiritual  corporation,  die 
candidate  for  ordination,  or  the  person  possessing  such  jurisdiction,  prefers 
his  petition  to  the  local  bishop  to  ordain,  who,  on  being  satisfied  with  the 
title,  &c.  invariably  consents  to  do  so.  (3) 

The  persons  to  whom  letters  dimissory  may  be  granted  by  any  blsliq» 
are  either  such  who  were  bom  in  the  diocese,  or  are  promoted  in  it,  or 
are  resident  in  it.  This  appears  from  Lyndwood,  in  his  commeD- 
tary  upon  the  constitution  of  Archbishop  Walter,  whose  opinion  is  takeo 
from  the  body  of  the  canon  law.  Episcopus,  de  cujus  dicecesi  est  is,  qai 
ad  ordines  promoveri  desiderat,  oriundus,  sen  in  cujus  dicecesi  beoeficiui 
obtinet  ecclesiasticum,  seu  habet  (licet  alibi  natus  fuerit)  domiciliam  ia 
eadcm.  (4)  But  although  this  is  laid  down  disjunctively,  so  as  letten 
dimissory  granted  in  any  of  the  three  cases  will  be  good,  yet  it  appean  ii 
practice,  that  heretofore  they  were  judged  to  come  more  properly  from  tk 
bishop  in  whose  diocese  the  person  was  bom,  or  had  long  dwelt,  than  (» 
the  practice  now  is)  from  the  bishop  in  whose  diocese  he  was  promoted,  or 
in  which  his  title  lay.  (5) 

Thus  (as  to  persons  ordained  by  the  archbishop)  the  title  was  from  tk 
prior  and  convent  of  St  Gregory's,  Canterbury  ;  yet  letters  dimissory  cane 
from  the  bishop  of  W^orcester,  of  whose  diocese  he  was.  (6)  So  in  another 
cose,  though  the  title  was  de  gratia  Domini,  yet  the  person  to  be  ordained, 
had  letters  dimissory  from  the  bishop  of  Winchester.  (7)  Again ;  one  w» 
rector  of  Stretton  in  Lichfield  diocese,  but  bom  in  the  diocese  of  Loodosi 
and  his  letters  dimissory  were  from  the  bishop  of  London :  another  ns 
rector  in  Sarum  diocese,  but  bom  in  the  diocese  of  Lincoln  ;  and  it  is  aid 
in  the  acts  of  ordination  (8),  Per  literas  dimissorias  sui  episcopi,  vit 
Lincoln  diniissus,  ad  titulum  ecclesis  suee.  The  like  in  the  same  re^ 
tor  (9),  Hector  ecclesiae  parochialis  de  Eyston,  London  diceces.  et  nti<He 
originis  Line  dia*ces.  per  literas  dimissorias  Domini  Lincol.  episcopi  si 
titulum  dict^e  ecclesiae  sua?.  And  it  is  said  (10)  of  one  who  had  a  redorr 
in  Lincoln  diocese,  but  was  born  in  that  of  Canterbury,  Oriundus  in  dicNea 


( 1 )  Lyndwood,  Prov.  Const  Ang.  33. 
C->)  Gibwn's  Codex,  143. 

(3)  Oipps  on  the  Clergy*  15. 

(4)  Soxt.  Decret.  1.  1.  tD.  c.  3. 
(.5)   Hog.  Pi'cch.  lOG.  (a.) 


((>)  Ibid.  106.  (b.) 

(7)  Reg.  Bourch.  I82.(t.)  4  Epp- 

(8)  Ibid.  183.  (b.) 

(9)  Ibid.  181.  (b.) 

(10)  Reg.  Islepe,  p.  321.  (a.) 
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Cant  rector  ccclesise  dc  Halton  super  Trentam  Line,  diceces.  ratione  ori-   QuAuncA- 
gini«,  absque  Uteris  episcopi  Lincoln.  ExaL^^JItions 

This  particularity  as  to  the  place  of  birth  and  dwelling  is  obvious,  or  Pkrsons  to 
because  the  bishop  of  such  diocese  was  justly  presumed  to  have  the  best  ■■  ordainid. 
opportunity  of  knowing  the  conversation  of  the  person  to  be  ordained :  with 
a  view  to  that  circumstance,  when  the  consideration  was  as  to  the  place  of 
dwelling  and  not  of  birth,  it  is  specially  noted  in  the  register,  how  long  the 
person  (to  be  then  ordained  without  letters  dimissory  in  consideration  of 
his  dwelling)  had  been  resident  in  the  diocese  of  the  bishop  ordaining  (1) : 
Natus  in  dioecesi  Cicestr.  et  moram  traxit  in  diceces.  Cant  per  15  annos^  et 
ibi  elegit  perpetuam  mansionem :  another  (2),  Qui  traxit  moram  per  decen- 
oium  in  diacesi  Domini,  et  habet  animum  perpetuo  commorandi  in  ea : 
a  third  (3),  of  Lincoln  diocese,  Qui  moratur  in  diceces.  Cantuar.  et  jurisdic- 
tione  immediata  per  12  annos. 

The  fitness  of  the  person  to  be  ordained  (as  to  life,  learning,  title,  and  The  fitness  of 
the  like)   ought  to   appear,    before   the  granting   of   letters    dimissory;  ^'^cpewon 
and  as  to  the  title,  it  was  not  only  inquired  into  by  the  bishop  granting  pear,  bcfore'tho 
the  letters,"  but  frequently  remained  with  him ;   of  which  special   notice  letters  dimis- 
wa»  taken  in  the  body  of  such  letters.     One  was  ordained  by  letters  dimis-  ^  ^^  grant- 
•ory  from  the  bishop  of  Sarum  (4),  Ad  titulum  prions  et  fratrum  hospitalis 
de  Lechlade,  penes  episcopum  Sarum  residen.,  et  copiam   ejusdem  sub 
aigillo  suo  penes  registrum  nostrum  residen.   Another  (5),  Per  dimissorias 
•ni  dicecesani  quem  idem  dioecesanus  suus,  in  Uteris  dimissoriis  hujusmodi, 
•officieDtcm  habere  titulum  testabatur.     Three  others  (6),  Ad  tituL  in  Uteris 
dimissoriis  penes  nos  remanen.  expressum.  (7)     Another  (8),  Per  dimis- 
sorias episcopi  sui  continentes  titulum  suum,  *-et  per  dimissorias  episcopi 
Sarum,  testantis  ipsum  habere  titulum  d  domo  de  Amesbury.     The  like  in 
archbishop  Islepe*s  regbter  (9),  Per  dimissorias  sui  dioecesani,qui  dioecesanus 
dicit  in  Uteris  dimissoriis,  hujusmodi  titulum  suum,  etiam  ad  istum  ordinem, 
remanere  penes  registrum  suum.     These  regulations  are  in  accordance  with 
the  rule  of  the  canon  law  (10) :   Episcopus  non  debet  dare  licentiam  recipi- 
endi  ordines  ab  alio  episcopo,  nisi  constet  sibi  quod  tales  habeant  titulum. 

Letters  dimissory  may  be  granted  at  once  ad  omnes  ordines,  and  directed  Letters  dimis- 
enicunque  epbcopo  Catbolico  at  large.  This  has  been  the  practice  in  the  «»"^y^^i*o«» 
Chorch  of  England,  both  before  and  since  the  Reformation,  as  appears  by 
iDDumerable  instances,  in  the  acts  of  ordination,  of  Uterse  dimissoriffi  ad 
omnes,  and  by  the  forms  of  the  letters  dimissory  (whether  ad  omnes  or  not) 
which  are  directed  in  that  general  style.  But  other  churches,  finding  the 
■umy  inconveniences  of  this  practice  (especially  where  such  letters  arc 
granted  without  previous  examination)  have  expressly  forbid  them  both.  (11) 
Neque  ad  omnes,  simul,  hujusmodi  li terse  dabuntur,  sed  ad  singulos  ordines 
snparatim ;  and  another  more  expressly,  Neque  ad  ordines  plures  sacros 
SQScipiendos,  sed  ad  unum  duntaxat ;  quo  suscepto,  vel  temporibus  ordina- 

(1)  Reg.  Sudb.  139.  (a.)  (7)  Ibid.  78.  (b.) 

(2)  Ibid,  141.  (b.)  (R)  Ibid.  180.  (b.> 
(S)  Ibid.  146.  (a.)  (9)  317.  (i.) 

(4)  Reg.  Reyn.  185.  (a.)  (10)  Sext  Decret.  1.  3.  t.  4.  c.  37. 

(5)  Ibid.  171.  (b.)  17a.  (a.)  (11)  Cone.  Narbon.  1551.  Oin.  li».  Bur- 

(6)  Ibid.  176.  (a.)  digc,  1624,  de  Ord.  Can.  9. 
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tionum,  a  die  facultatU  concesssB  proxime  Bequentibus,  lapsis,  quaseuiiqae 
facultatis  Hteras  nullas  esse,  et  omni  virtute  carere  declaramus.  And  as  to 
the  general  direction  to  any  Catholic  bishop,  Graviter  officiant  rects  nunis- 
trorum  ecclesia  ordinationi  facultates  de  promovendo  k  quocuoque. 
Quare,  ut  probi^  novit  episcopus  subditorum  suorum  mores,  per  semetipsoa 
ordines  conferre  teneatur,  nisi  aegritudine  aut  alia  justa  causa  Impediator: 
qua  subsistente,  subditos  suos  aliter  qu^  jam  probates,  examinatos,  et  de 
quorum  probitate,  moribus,  et  conversatione  per  denunciationes  in  ecdeM 
factas  sibi  constet,  ad  alium  viciniorem,  sen  alios  certos,  non  ad  quem- 
cunque,  diniittat,  causam  in  Uteris  exprimendo,  cor  a  se  non  potueriot 
ordinari.  (!) 


Time  and 
Place  or 
Ordination. 

Criiod  31. 
Four  solemn 
timessppointed 
for  the  msking 
of  ministers. 


5.  Time  and  Place  of  Ordination. 

By  canon  31.  "  Forasmuch  as  the  ancient  fathers  of  the  church,  led  hj 
example  of  the  apostles,  appointed  prayers  and  fasts  to  be  used  at  the 
solemn  ordering  of  ministers ;  and  to  that  purpose  allotted  certain  times,  is 
livhich  only  sacred  orders  might  be  given  or  conferred,  we,  following  tbcir 
holy  and  religious  example,  do  constitute  and  decree,  that  oo  deacons  «r 
ministers  be  made  and  ordained,  but  only  upon  the  Sundays  immediately  fol- 
lowing jejunia  quatuor  temporum,  commonly  called  Ember  weeks,  appointed 
in  ancient  time  for  prayer  and  fasting,  (purposely  for  this  cause  at  their  fint 
institution,)  and  so  continued  at  this  day  in  the  Church  of  England." 

And  by  the  preface  to  the  forms  of  ordination  and  consecration  it  is  pre- 
scribed, that  the  bishop  may  at  the  times  appointed  in  the  canon  (2),  or  ebe 
on  urgent  occasion,  upon  some  other  Sunday  or  holyday,  in  the  iaceoftlK 
church  (')),  admit  him  a  deacon. 

But  this  could  not  be  done,  at  other  times  than  is  directed  by  the  csoos, 
at  the  sole  discretion  of  the  bishop,  but  he  was  to  hare  the  archbishop's 
dispensation  or  licence :  and  this  was  considered  to  be  a  special  prerogatite 
of  tlie  see  of  Rome  in  the  times  of  popery.  But  as  the  rubric  made  in  tk 
time  of  King  Edward  the  Sixth,  and  continued  in  the  last  revisal  of  tk 
Common  Prayer,  seems  to  leave  it  to  the  judgment  of  the  bishop,  withoot 
any  direction  to  have  recourse  to  the  archbishop,  it  may  be  a  queitioi 
whether  such  dispensation  be  now  necessary.  (4) 


(1)  Gibson's  Codex,  144. 

(2)  TSmet  appoimtid  in  the  canon:  — 
t.  e.t  the  jejunia  quatuor  temporum,  or 
Kmber  weeks,  which  became  the  settled 
times  of  ordination  about  the  fourth  or 
fifth  century,  and  (bemg  gradually  received 
by  several  churches,  as  appears  by  the 
many  canons  and  constitutions  to  that 
effect)  they  were  the  rule  of  the  Church 
of  England,  in  the  body  of  canons  drawn 
l)y  Egl)ert,  archbishop  of  York,  about  the 
yrar  750.  (  Const.  1^7. )  rrcsbyteronim  vero 
ct  diaconorum  ordinationes  fieri  oportet  in 
quatuor  temporum  sabbatis;  and  so  the 
practice    continued    to  be,    both    here  and 


elsewhere ;  and  in  the  conrocatioo  of  1^ 
(Sen.  78.),  the  president  made  a  ip«iii 
order  to  enforce  the  ancient  law:  Qai' 
nulls  ordinationes  clericonun  per  aliqi* 
episcopoa  fierent,  nisi  intra  quataor  ie» 
pora  pro  ordinationibua  awgnaiai 

(3)  In  the  fact  of  tke  dhrdl.-F* 
which,  and  for  ordinations  being  brU* 
some  festival,  the  constitution  of  E^ 
gives  a  good  reason :  Ut  dum  bee  onfispt 
coram  populo  agitur,  sub  omiiiiuni  w^ 
catione,  electorum  ordinatorum^  op*" 
discutiatur.      Const.  97. 

(4)  Gibson*s  Codei,  139. 
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Orders  may  be  conferred  either  in  the  cathedral,  or  in  the  parish  church,   Timk  akd 


Place  ok 

OuniNATlON. 


where  the  bishop  resides.  ( 1 ) 

So  that  the  bbhop's  jurisdiction  as  to  conferring  of  orders  is  not  confined 
to  one  certain  place,  but  he  may  ordain  at  the  parish  church  where  he 
retides ;  and  the  Irish  bishops  have  ordained  in  England ;  but,  according' 
to  the  strict  rule,  leave  ought  to  be  obtained  of  the  bishop  within  whose 
diocese  the  ordination  is  performed  (2) :  and  which  is  in  conformity  with 
the  ancient  canon  law,  viz. :  Quis  non  potest  ordines  celebrare  in  alieni 
dkecesi,  sine  licentia  propria  episcopi.  (3) 


6.  Form  and  Manner  of  obdaining  Priests  and  Deacons.  Forit  Ain> 

Mannea  or 

In  the  liturgy  established  in  the  second  year  of  Edward  Sixth,  there  was   p^^mmAvu 
abo  a  form  of  consecrating  and  ordaining  bishops,  priests,  and  deacons.   Deacons. 
aot  much  differing  from  the  present  form.  Form  csto- 

By  Stat  3  &  4  Edw.6.  clO.  s.  I.  all  books  previously  used  for  the  service  g^Edw.  6.***^ 
of  Uie  church,  other  than  such   as   were  set  forth   by  the  king,   were  au  other  forms 
abolished.  abolished. 

And  by  8tat5  &  6  Edw.  6.  c.  1.  s.  5.  the  form  and  manner  of  making   Form  annexed 
and  consecrating  archbishops,  bishops,  priests,  and  deacons,  annexed  to  the  *°  ^®  ^^^^  °f 
Book  of  Common  Prayer,  is  to  be  of  like  force  and  authority  as  the  Book  of  p^^r?*^ 
Common  Prayer.  (4) 

By  article  36.  '*  the   book  of  consecration  of  archbishops  and  bishops,   Article  36. 
and  ordering  of  priests  and  deacons,  lately  set  forth  in  the  time  of  Edward   Consecration  of 
tlie  Sixth,  and  confirmed  at  the  same  time  by  authority  of  parliament,  doth  xnTnistera!" 
contain  all  things  necessary  to  such  consecration  and  ordering;  neither  hath 
it  anything  that  of  itself  is  superstitious  and  ungodly.     And  Uierefore,  who- 
soever are  consecrated  or  ordered  according  to  the  rites  of  that  book,  since 
the  second  year  of  the  forenamed  King  Edward,  unto  this  time,  or  hereafter, 
•hall  be  consecrated  or  ordered  according  to  the  same  rites ;  we  decree  all 
•uch  to  be  rightly,  orderly,  and  lawfully  consecrated  and  ordered.'* 

And  by  canon  8.  *'  whosoever  shall  hereafter  affirm  or  teach,  that  the  form   Canon  8. 
and  manner  of  making  and  consecrating  bishops,  priests,  and  deacons,  con-  Impugners  of 
taineth  'any  thing  in  it  that  is  repugnant  to  the  word  of  God ;  or  that  they  ^^rSi^^t^^ 
who  are  made  bishops,  priests,  or  deacons,  in  that  form,  are  not  lawfully  sured. 
made,  nor  ought  to  be  accounted  either  by  themselves  or  others,  to  be 
tmly  either  bishops,  priests,  or  deacons,  until  they  have  some  other  calling 
to  those  divine  offices,  let  him  be  excommunicated  ipso  facto,  not  to  be  re- 
stored until  he  repent  and  publicly  revoke  such  his  wicked  errors.** 

By  Stat.  13  &  14  Car.  2.  c.4.  ss.2.  30  &  31.  all  ministers  in  every  place  Stat  13&  14 
of  public  worship  are  bound  to  use  the  morning  and  evening  prayer,  g^&si^  "^ 
administration  of  the  sacraments,  and  all  other  the  public  and  common 
prayer,  in  such  order  and  form  as  is  mentioned  in  **  The  Book  of  Common 
Pkayer  and  Administration  of  the  Sacraments,  and  other  Rites  and  Cere- 

(1)  Canon  31.  (4)   Vide  etiam  sUt.  8   Elis.  o.  1.       Stc- 

(2)  3  Bum's  K.  L.  44.  phcns'  Ecclesiastical  Statutes,  416,  417. 

(3)  6  Decrct.  1.  3.   t.  4.    c.  37.    v.    ••  Si 
Episeopus,**  Gloss. 
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monies  of  the  Church  of  England,  together  with  the  Psalter  or  Psalms  of 
David,  pointed  as  they  are  to  be  sung  or  said  in  Churches  ;  and  the  form  or 
manner  of  mailing,  ordaining,  and  consecrating  of  Bishops,  Priests,  and 
Deacons." 

And  all  subscriptions  to  be  made  to  the  thirty-nine  articles  are  extended 
(for  and  touching  the  thirty-sixth  article)  unto  the  Book  of  CommoQ 
Prayer.  (1) 

The  ordination  (as  well  of  deacons  as  of  ministers)  must  be  performed 
in  the  time  of  divine  service,  in  the  presence  '^  not  only  of  the  archdeacon, 
but  of  the  dean  and  two  prebendaries  at  the  least,  or  (if  they  shall  happen 
by  any  lawful  cause  to  be  let  or  hindered),  in  the  presence  of  four  other 
grave  persons,  being  masters  of  arts  at  the  least,  and  allowed  for  public 
preachers,"  (2) 

By  Stat  21  Hen.  8.  clS.  s.  24.  (3)  it  was  alleged  as  one  reason  whys 
bishop  may  retain  six  chaplains,  because  he  must  occupy  six  ehaphunsst 
the  giving  of  orders. 

However,  in  practice,  a  less  number  than  is  required  either  by  stat  21 
Hen.  8.  c.  13.,  or  by  the  31st  canon,  is  sometimes  admitted ;  and  this  (as  it 
is  said)  by  virtue  of  the  rubric  in  the  office  of  ordination,  which  directs  tliat 
the  bishops  with  the  priests  present,  shall  Uy  their  hands  upon  the  persou 
to  be  ordained ;  implying,  as  is  supposed,  that  if  there  are  but  two  priests 
present,  it  suffices  by  this  rubric,  which  is  established  by  stat  13  &  14 
Car.  2.  c.  4.  But  the  words  do  not  seem  so  much  to  be  restrictive  of  the  nom- 
ber  before  required,  as  directory  what  that  number,  as  by  law  before  ^^ 
quired  in  this  respect,  shall  do. 

At  the  time  of  ordination,  the  bishop  shall  say  unto  the  people,  *^  Brethren, 
if  there  be  any  of  you,  who  knoweth  any  impediment  or  notable  crime,  in 
any  of  these  persons  presented  to  be  ordered  deacons,  for  the  which  he 
ought  not  to  be  admitted  to  that  office,  let  him  come  forth  (4)  in  the  name 
of  God,  and  show  what  the  crime  or  impediment  is.*'  (5) 

"  And  if  any  great  crime  or  impediment  be  objected,  the  bishop  shall  sur- 
cease from  ordering  that  person,  until  such  time  as  the  party  accused,  shall 
be  found  clear  of  that  crime."  (6) 

''  And  before  the  gospel,  the  bishop  sitting  in  his  chair,  shall  cause  the  oatk 
of  the  queen's  supremacy,  and  against  the  power  and  authority  of  all 
Ibrcign  potentates,  to  be  ministered  unto  every  one  of  them  that  are  to  be 
ordered."  (7) 


(I)    ndeante.GO.  tit  Articles. 
('J)  Canon  31. 

(3)  Repealed  by  stat,  57  Geo.  3.  c.  99.  & 
Stat.  1  &  2  Vict  c.  107. 

(4)  I^  him  come  firrth :  —  The  ancient 
way  was,  by  popular  acclamation  (he  is  wor- 
thy, or  he  is  worthy,  he  is  just),  as  appears 
by  the  ancient  form  of  ordination ;  but  the 
present  practice  of  summoning  the  people 
to  make  objections,  if  they  had  any,  has  ex* 
isted  for  a  thousand  years. 

(5)  Form  of  the  ordering  of  deacons. 
((>)  Ibid. 

(7)  Ibid.  ;  vide  1  Gul.  &  M.  c.  8.  Ste- 
phens' Ecclesiastical  Statutes  C-8. 


Stat  24  Geo.  3.  c  35.,  after  reciting  tW 
by  the  laws  of  the  realm,  persons  wbo  ve 
admitted  into  boly  orders  must  take  the  sstk 
of  allegiance ;  and  that  there  are  divcn  sn^ 
jects  of  foreign  countries  desirous  llist  tbe 
word  of  God  and  the  sacraments  sboold  be 
administered  to  them,  aecording  to  ttt 
liturgy  of  the  Church  of  Englaod,  ^  «ib- 
jects  or  citixens  of  the  said  comitrka^  or- 
dained according  to  the  form  of  ordiastM 
in  the  Church  of  England,  empovcn  tbe 
bishop  of  London,  or  any  other  bbbop  to  be 
by  him  appointed,  to  admit  to  tbe  order  cf 
deacon  or  priest  for  the  purposes  sfercsski, 
persons  being  subjects  or  dtisensof  oons* 
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Then  the  bishop,  laying  his  hands  (1)  severally  upon  the  head  of  every  one 
of  them,  humbly  kneeling  before  him,  shall  say,  "  Take  thou  (2)  authority 
to  execute  the  office  of  a  deacon  in  the  Church  of  God  committed  unto 
thee,  in  the  name  of  the  Father^  and  of  the  Son,  and  of  the  Holy  Ghost. 
Amen." 

Then  shall  the  bishop  deliver  to  every  one  of  them  the  New  Testament, 
saying,  **  Take  thou  (3)  authority  to  read  the  Gospel  in  the  Church  of  God, 
and  to  preach  the  same,  if  thou  be  thereto  licensed  by  the  bishop 
himself."  (4) 

Finally  **  it  must  be  declared  unto  the  deacon,  that  he  must  continue  in 
that  office  of  a  deacon  the  space  of  a  whole  year  (5)  (except  for  reasonable 
causes  it  shall  otherwise  seem  good  unto  the  bishop),  to  the  intent  he  may 
be  perfect  and  well  expert  in  the  things  appertaining  to  the  ecclesiastical 
adminbtration.  In  executing  whereof,  if  he  be  found  faithful  and  diligent, 
he  may  be  admitted  by  his  diocesan  to  the  order  of  priesthood  at  the  times 
appointed  in  the  canon :  or  else  on  urgent  occasion,  upon  some  other 
Sunday  or  holyday,  in  the  face  of  the  church."  (6) 

By  canon  32.  **  the  office  of  a  deacon  being  a  step  or  degree  to  the 
ministry,  according  to  the  judgment  of  the  ancient  fathers,  and  the  practice 
of  the  primitive  church,  we  do  ordain  and  appoint,  that  hereafter  no  bishop 
shall  make  any  person,  of  what  qualities  or  gifU  soever,  a  deacon  and  a 
minister  both  together  upon  one  day ;  but  that  the  order  in  that  behalf  pre- 
scribed in  the  book  of  making  and  consecrating  bishops,  priests  and  deacons, 
be  strictly  observed.  Not  that  always  every  deacon  should  be  kept  from  the 
ministry  for  a  whole  year,  when  the  bishop  shall  find  good  cause  to  the  con- 
trary, but  that  there  being  now  four  times  appointed  in  every  year  for  the 
ordination  of  deacons  and  ministers,  there  may  ever  be  some  time  of  trial 
of  their  behaviour  in  the  office  of  deacon,  before  they  be  admitted  to  the 
order  of  priesthood." 

At  the  time  of  the  ordination  of  priests,  the  bishop  shall  say  unto  the 


tries  out  of  his  m^csty^s  dominions,  with- 
out requiring  them  to  take  the  oath  of  alle- 
giance. But  they  are  not  to  exercise  their 
office  within  his  ro«^esty*s  dominions ;  and 
this  exemption  (lom  taking  the  above  oath 
b  to  be  mentioned  in  their  testimonial. 

( 1 )  J%e  bishop  laying  hii  hands  :  —  This 
was  made  the  rule  in  the  fourth  council  of 
Carthage  (Can.  4.  Dist.  23.  c.  12.);  Dia- 
conus  cikm  ordinatur,  sjlus  episcopus  qui 
euxn  benedicit,  manum  super  caput  illius 
ponat;  quia  non  ad  sacerdotium,  sed  ad 
ministerium  consecratur ;  which  rule,  and 
the  reason  for  it,  is  also  given  by  the 
Roman  pontifical  (f.  15.  (a.) ),  in  the  ru- 
brie  for  imposition  of  the  hands. 

(2)  Taht  thou :  —  Accipe  Spiritum  Sanc- 
tum ad  robur,  et  ad  resistendum  diabolo, 
ct  tentationibus  ejus,  in  nomine  Domini,  in 
the  church  of  Ilome ;  but  that  form  is  not 
above  400  years  old.      Ibid.  15.  (a.) 

(3)  Accipe  potcstatcm  legendi  evange- 
lium  in  ecclesia  Dvi,  tam  pro  vivis,  quum 
pro  defunctis:  in  the  lloman  Pontifical. 
(Morin.    p.  16.  (a.)      Tliis  ceremony   was 
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anciently  used  at  the  ordination  of  the 
lector,  as  appears  by  the  fourth  council  of 
Carthage :  Tradat  ei  codiccm,  de  quo  lec- 
turus  est,  dicens  ad  eum,  accipe,  et  esto 
lectos  verbi  Dei.  (Can.  S.)  And  as  to  that 
addition,  tam  pro  vivis  quam  pro  defunctis, 
though  MurinuB  (337. )  found  it  in  an  ordi- 
nal of  600  years  old,  yet  he  observes  it  was 
put  in  the  margin  in  a  modern  hand,  and 
later  ink.     Gibson's  Codex,  150. 

(4)  Form  of  the  ordering  of  deacons. 

{5)  A  whole  year.— The  ruL*  of  the 
canon  law  was  five  years.  (Dist.  77. c.  2.) 
In  quo  ordine  (speaking  of  deacons)  quin- 

2ue  annis,  ri  inculpate  se  gesserit,  her  ere 
ebebit ;  exinde  suffragantibus  stipendiis, 
pertot  gradus  datis  propriae  fidei  documen- 
tis,  prcsbyterii  sacerdotium  poterit  prome- 
reri.  But  afterwards,  provision  is  made  for 
the  religious,  that  they  may,  at  short  dis- 
tances, pass  through  the  orders,  leaser  and 
greater,  in  the  time  here  appointed,  viz.  one 
year.     DisL  77.  c  9. 

(6)  Form  of  the  ordering  of  deacons. 
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Stat.  1  Elix. 
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people  '*  Good  people,  these  are  they  whom  we  ptupoes^  (S<«l  viBlg^  Is 
receive  this  day  unto  the  holy  ufliee  of  priesthood:  for,  after  dnt ensHM* 
tion,  we  find  not  to  the  contrary^  but  that  Uiey  be  lawf«Uy  cilM  i» 
their  function  and  ministry,  and  that  they  be  persons  me«t  br  dM  «■&. 
But  yet  if  there  be  any  of  you,  who  knoweth  any  impediokesiti  or  nstikit 
crime^  in  any  of  them,  for  the  which  he  ought  Dot  to  be  rceeifed  klo liift 
holy  ministry,  let  him  come  forth  in  the  name  of  God,  and 
crime  or  impediment  is/*  (1) 

"  And  if  any  great  crime  or  impediment  be  objected,  tbe 
surcease  from  ordering  that  person,  until  such    tilDe  as  the  |iartT  ateasti 
shall  be  found  clear  of  that  crime."  (2) 

^'  Then  the  bishop^  sitting  in  his  chair,  shall  minister  unto  ererj  oot  m 
them  the  oath  concerning  the  queen's  fiupremacy,  as  it  Is  befbre  set  folii(l) 
in  the  form  for  the  ordering  of  deacons/' 

'*  Then  the  bishop,  with  the  priests  present  (4),  shall  lay  tlidr  liidi 
severally  upon  the  head  of  every  one  that  receiveth  the  order  of  juiai 
hood ;  the  receivers  humbly  kneeling  upon  their  knees,  aod  the  bishop ajsi( 
*•  Receive  the  Holy  Ghost  (5)  for  the  oflice  and  work  of  a  pfiesl  tii  tir 
Church  of  God,  now  committed  unto  thee  by  the  imposiltoD  of  oar  kaidft 
Whose  sins  thou  dost  forgive,  they  are  forgiven  ;  and  whcise  sins  thoaiAl 
retain,  they  are  retained.  And  be  thou  a  faithful  dLspeDt»t;r  of  the  wond  d 
God,  and  of  his  holy  sacraments.  In  the  name  of  the  FaiHer^  aad  of  At 
Son,  and  of  the  Holy  Ghost,     Amen.*  " 

''Then  the  bishop  shall  deliver  to  every  one  of  them  kaeelia^  iht  Mi 
into  his  hand,  saying,  *  Take  thou  (6)  authority  to  preach  tha  won!  «f  IM 
and  to  minister  tbe  holy  sacraments  tu  the  congregation,  when  thoa  Ml 
be  lawfully  appointed  thereunto/"  (7) 


7.  Oaths  and  Subscriptions  PRSviocxf  to  the  OaDtsATioY^ 


By    Stat.   J  Eliz.  c.  L  and  stat.  1  Gul.  &  M.  c,  a   ••erety  | 
orders  before  he  shall  receive  or  take  any  such  orders,  sbatl  take  thr  laib 
of  allegiance  and  supremacy,  before  the  ordinary  or  commissarj.* 

By  Stat,  IS  Eliz,  c.  12.  s.  5.  none  shall  be  admitted  to  tbe  onlar  viitmm 
or  ininistry,  unless  he  shall  first  subscribe  to  all  the  articles  of  rd^^oatpirf 
upon  in  convocation  in  the  year  1562:  —  but  which  only  eoiiotfa  thi  cia- 
fession  of  the  true  Christian  faith,  and  the  doctrine  of  tlie  i 


(I  >  Form  of  the  ordering  of  pricstJL. 

(2)  Ibid 

(3)  Jnte,  810.  post,  847. 

(4)  ffllft  tht  pricMU  prtient: — Presby- 
ter cum  ordinatur,  episcopo  cum  lienciliccnte, 
et  rtinrtum  super  caput  ejus  teneute,  etiam 
omne*  preibyteri  qui  prfr&entes  sunt,  mnnus 
sum  juxla  manum  cpi»copt,  sup«3'  caput 
illius  teneant.     Dist.  23.  c.  8. 

(5)  Rectipe  the  Holy  Ghmt : — In  the 
Roman  Fontifical,  Accipc  Spiritum  Stne- 
tum ;  r|uoruni  reintserU  pcccato,  remittun- 
tur  eii,  et  i]uorum  retinueru,  retenta  suol ; 
and  no  mure. 


(6 J  7b*e  M«r  —In  lb* 
tificai,  tli«fT  is  a  rubric,  ftcL  a 
Tum  tradit  euilitict 
rino,  et  aqua,  ct  fwtvtuun 
Iiostia^— pofitiflce  iafi|nilM 
potestatem  oflVrre 
que  cvtebrarc,  lam  pro  %tv^  ^P**  f 
fuQctiSf  \n  nomifw  Domtai;  tmt  ^ 
to  be  fauiid  in  any  ritual  abfi««  IHt 
old 

(7)  As  to  tbe  atimtMT  of 
%ti£  ta  Mttist  the 

i3& 
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By  canon  36.  no  person  shall  be  received  into  the  ministry,  except  he   Oaths  and 
shall  first  subscribe  certain  articles.  (I)  Subscriptiok« 

Okoimation. 


8.  Fees  for  Ordination. 

By  a  constitution  of  Archbishop  Stratford :  For  any  letters  of  orders,  the 
bishops,  clerks  (2),  or  secretaries  shall  not  receive  above  6<f.;  and  for  the  seal- 
ing of  such  letters,  or  to  the  marshals  (3)  of  the  bishop's  house  for  admittance, 
to  porters,  hostiaries,  or  shavers  (4),  nothing  shall  be  paid,  on  pain  of  ren- 
dering double  within  a  month ;  and  for  default  thereof,  the  offender,  if  he  is 
a  clerk  beneficed,  shall  be  suspended  from  his  office  and  benefice ;  if  he  is 
not  beneficed  or  a  lay  person,  he  shall  be  prohibited  from  the  entrance  of 
the  church  till  he  comply.  (5) 

And  by  canon  135.  **  no  fee  or  money  shall  be  received  (6)  either  by  the 
archbishop,  or  any  bishop  or  suffragan,  either  directly  or  indirectly,  for  ad- 
mitting of  any  into  sacred  orders ;  nor  that  any  other  person  or  persons  under 
the  said  archbishop,  bishop,  or  suffragan,  shall  for  parchment  (7),  writing, 
wax,  sealing,  or  any  other  respect  thereunto  appertaining,  take  above  10^., 
under  such  pains  as  are  already  by  law  prescribed.*' 


Canon  36. 
Feks  roA 
Oadi  nation. 


Canon  135. 

No  fees  above 
100.  to  be  taken 
for  orders  by 
bishops,  or  by 
their  officers. 


(1 )  Vide  ante,  57.  tit.  Articlks. 

(2)  Clerks :  —  Scilicet  scribentes  in  cpis- 
coporum  officiis,  ad  quos  spcctat  sic  ordi- 
natis  ezinde  literas  conficerc.  Lyndwood, 
I*rov.  Const.  Ang.  222. 

(3)  MarthaU  : —  Qui  regunt  aulas  epi- 
scoporum,  et  loca  intcriora.     Ibid. 

(4)  IIo*tiarie$  or  shaver •:  —  The  word 
hostiarii  denotes  those  persons  who  pre- 
pared the  host ;  for  there  is  in  the  Roman 
Pontifical  a  rubric  in  •  the  ordination  of 
priests,  that  the  bishop  shall  deliver  to  the 
person  to  be  ordained  the  cup  with  wine 
and  water,  and  the  paten  laid  upon  it 
with  the  host,  the  bishop  saying  unto  him, 
**  Take  thou  authority  to  offer  sacrifice 
to  Ciod,  and  to  celebrate  mass  as  well  for 
the  living  as  for  the  dead,  in  the  name  of 
God." 

(5)  Ibid. 

(6)  Shall  he  received:  —  Si  quis  episco- 
pus  per  pecuniam  banc  sit  dignitatem 
assecutus,  vcl  presbyter,  vel  diaconus  dcpo- 
natur  ct  ipse  et  qui  eum  ordinavit,  ct  a 
coromunionc  etiam  omnino  ezscindatur. 
(Can.  Apost.  29.  Dccret  1.5.  t,  3.  c.  6. 
Cans.  1.  q.  1.  c.  1,2,  3.  8.  9.  &c.  Kzcerp. 
Egh.  43.  1  Spel.  263.)  llje  like  penal- 
ties are  laid  down  in  the  second  canon 
of  the  Council  of  Chalcedon  (which  became 
part  of  the  canon  law)  and  was  also  re- 
ceived at  an  early  period  into  the  English 
church. 

llie  decrctum  of  Gratian  expresses  the 
crime,  and  the  penalties,  in  the  following 
words  (Cans.  1.  q.  1.  c.8.):  —  Si  quis  epi- 
scopus  per  pecuniam  ordinationem  fecerit, 
et  sub  pretio  redegerit  graliam,  qus  vendi 
non  potest,  ordinaverittiue  per  pixuniam 
episcopum,  chorepiscopum,  presbyterum 
aut   diaconum,    vel  quimlibet  de   his  qui 


connumerantur  in  clero,  aut  promoverit  per 
pecunias  dispensatorem,  aut  defensorem, 
vel  mansionarium,  vel  quenquam  omnino, 
qui  subjectus  est  regular,  pro  suo  turpissimi 
lucri  commodo,  is,  qui  hoc  attentasse  pro- 
batus  fuerit,  proprii  gradus  periculo  sub- 
jacebit,  et  qui  ordinatus  est,  nihil  ex  hae 
ordinatione,  vel  promotione,  quie  est  per 
negotiationem  facta,  proficiat,  sed  sit  alie- 
nus  ^  dignitate,  vel  solicitudine,  quam 
pecuniis  acquisivit.  Si  quis  vero  mediator 
tam  turpibus,  et  nefandis  datis,  vel  acceptts 
extiterit,  et  ipse,  siquidem  clericus  fuerit, 
proprio  gradu  decidat :  si  vero  laicus,  aut 
monachus  anathematizetur. 

(7)  For  parchment:  — Notario  ministe- 
rium  officii  sui  in  actu  ordinationis  prie- 
stanti,  conferre  quicquam  non  licet ;  —  secus 
tamen  est  de  illo  notario  vel  registratore, 
qui  literas  testimoniales  scribit  ipsis  etiara 
ordinatis,  pro  salario  justo.  Otho.  de 
Scrutin.  Ordin.  v.  "  Scriptura.**  So  John 
de  Athon,  and  some  of  the  modern  consti- 
tutions abroad  (Tolet  1473,  Can.  25. 
Colon.  1536,  Can.  28.  Trid.  Sess.  15. 
c  1.),  agreeing  to  the  reasonableness  of  this, 
have,  by  way  of  restraint  upon  the  officer, 
fixed  the  fee  of  writing,  &c.  in  like  manner 
as  this  canon,  and  the  foregoing  constitu- 
tion of  Archbishop  Stratford,  have  done  in 
our  church.  For  the  letters  testimonial  of 
ordination  are  no  part  of  the  ordination,  but 
only  taken  afterwards  for  the  security  of  the 
person  ordained;  and  therefore  John  de 
Athon,  says,  Tutum  est  (not,  necessarium) 
ipsis  ordinatis  literas  sigillo  episcopi  ordi- 
nantis  con-signatas,  dictam  scripturam  [con- 
tinentem  tam  nomina  ordinantis  quamordi- 
nati,  et  susceptionem  ci^ usque  ordinis,  ae 
tempus  et  locum  ordinationis,  as  it  is 
before]  secum  reportarc.  Gibson's  Codex, 
154. 
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SiMONIACAL 

Promotion  to 
Okdkrs. 

Sut  31  E1U. 
o.  6.  8.  10. 

Penalty  for 
giving  or 
taking  of  re- 
wards to  make 
ministers,  or 
to  give  licence 
to  preach. 


9.  SiMONiACAL  Promotion  to  Orders.  (1) 

By  stat  31  Eliz.  c.6.  s.  10.,  if  any  person  shall  receive  or  take  any 
money,  fee,  reward,  or  any  other  profit  directly  or  indirectly,  or  shall  take 
any  promise,  agreement,  covenant,  bond,  or  other  assurance  to  receive  or 
have  any  money,  fee,  reward  or  any  other  profit  directly  or  indirectly,  either 
to  himself  or  to  any  other  of  his  friends  (all  ordinary  and  lawful  fees  only 
excepted),  for  or  to  procure  tlie  ordaining  or  making  of  any  minister,  or 
giving  of  any  orders  or  licence  to  preach,  he  shall  forfeit  40/.,  and  the  person 
so  corruptly  ordained  10/. ;  and  if  at  any  time  within  seven  years  next  after 
such  corrupt  entering  into  the  ministry  or  receiving  of  orders,  he  shall 
accept  any  benefice  or  promotion  ecclesiastical,  the  same  shall  be  void  im- 
mediately upon  his  induction,  investiture,  or  installation,  and  the  patron  shall 
present  or  collate,  or  dispose  of  the  same  as  if  he  were  dead  :  one  moiety  of 
which  forfeitures  to  be  to  the  king,  and  the  other  to  him  that  shall  sue. 


EXHIIUTINO 

Lnrrxas  or 
OancRs. 

Canon  137. 


Canon  39. 


10.  Exhibiting  Letters  of  Orders. 

Canon  137.  We  think  it  convenient  that  "  every  parson,  vicar,  curate, 
schoolmaster,  or  other  person  licensed  whosoever,  do  at  the  bishop  s  first 
visitation,  or  at  the  next  visitation  after  his  admission,  show  and  exhibit 
unto  him  his  letters  of  orders  "...  "to  be  by  him  either  allowed,  or  (if 
there  be  just  cause)  disallowed  and  rejected;  and  being  by  him  approved, 
to  be  signed  by  the  register ;  the  whole  fees  for  which,  to  be  paid  but  once 
in  the  whole  time  of  every  bishop,  and  afterwards  but  half  the  said  fees." 

By  a  constitution  of  Archbishop  Arundell,  no  curate  was  to  be  admitted 
to  officiate  in  another  diocese,  unless  he  brought  with  him  his  letters  of 
orders.  (2) 

And  by  canon  39.  "  No  bishop  shall  institute  (3)  any  to  a  benefice  who 
hath  been  ordained  by  any  other  bishop,  except  he  first  show  unto  him 
his  letters  of  orders." 


Foaics  or  a 
TrrLE  roA 
Qaocas. 


11.  Forms  of  a  Title  for  Orders. 

There  are  no  particular  forms  of  a  title  prescribed  by  any  canon  or  other 
law ;  but  the  extracts  in  the  underneath  note  from  Mr.  Hodgson's  valuable 
Instructions  to  the  Clergy  as  to  Deacon^s  and  Priest's  Orders,  will  be  found  to 
be  of  practical  utility.  (4') 


( 1 )  Vide  post,  tit  Simokt. 

(2)  Lyndwood,  Prov.  Const.  Ang.  48. 

(3)  Vide  anttf  tit.  Imstitutiom. 

(4)  **  Persons  dcsirofts  of  being  admitted 
OS  candidates  for  deacon's  orders,  arc  recom- 
mended to  make  a  written  application  to 


the  bishop*,  six  months  before  the  time  of 
ordination,  stating  their  age,  college,  an- 
demical  degree,  and  the  usual  place  of  their 
residence ;  together  with  the  names  of  aor 
persons  of  respectability,  to  whom  tber  ire 
best  known,  and  to  whom  the  bishop  may 


*   As  the  practice  may  nut  be  alike  in  every  diocese,  application  should  be  made  by  > 
candidate  to  the  bishop's  secretary  for  instructions. 
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apply,  if  he  thinks  6t,  for  further  infurm- 
ation  concerning  them. 

*'  The  following  six  papers  are  to  be  sent 
by  a  candidate  for  deacon's  orders,  to  the 
bishop  in  whose  diocese  the  curacy  which  is 
to  serve  as  a  title  is  situate,  three  weeks 
before  the  day  of  ordination,  or  at  such 
other  time  as  the  bifhop  shall  appoint ;  and 
in  due  time  he  will  be  informed  by  the 
bishop's  secretary  when  and  where  to  attend 
lor  eiamination. 

**  1.  Letters  te$timonial  from  his  eoUepe : 
and  in  case  the  candidate  shall  have  quitted 
college,  he  must  also  present  letters  testi- 
monial for  the  period  elapsed  since  he 
quitted  college,  in  the  following  form, 
aigned  by  three  beneficed  clergymen,  and 
countersigned  by  the  bishop  of  the  diocese 
in  which  their  benefices  are  respectively 
aituate,  if  they  are  not  beneficed  in  the 
diocese  of  the  bishop  to  whom  the  candidate 
applies  for  ordination. 

**  2.  Form  of  letters  testimonial  for  or- 
ders. 

«  To  the  •  Right  Reverend ,   by 

divine   permission,  Lord    Bishop  of 
—  [the  bishop  in  whose  diocese 
the  curacy   conferring  the   title   is 
situate.] 
**  Whereas  our  beloved  in  Christ,  A.  B.t 

bachelor  of  arts  (or  other  degree),  of 

college,  in  the  university  of ,  hath  de* 

clared  to  us  his  intention  of  offering  himself 
tm  a  candidate  for  the  sacred  office  of  a  dea- 
eon,  and  for  that  end  hath  requested  of  us 
letters  testimonial  of  his  good  life  and  con- 
▼eraation ;  we,  therefore,  whose  names  are 
hereunto  subscribed,  do  testify  that  the  said 
A.  B.  hath  been  personally  known  to  us  for 
the  space  of  [for  three  years,  or  such  shorter 
period  as  may  have  elapsed  since  the  date 

of  the  college  testimonial]  last  past ; 

that  we  have  had  opportunities  of  observing 
his  conduct ;  that  during  the  whole  of  that 
time  we  verily  believe  that  he  lived  piously, 
aoberly,  and  honestly ;  nor  have  we  at  any 
time  heard  any  thing  to  the  contrary  there- 
of; nor  hath  he  at  any  time,  as  far  as  we 
know  or  believe,  held,  written,  or  taught 
any  thing  contrary  to  the  doctrine  or  disci- 
pline of  the  United  Church  of  England  and 
Ireland ;  and  moreover,  we  l>elieve  him,  in 
our  consciences,  to  be,  as  to  his  moral  con- 
duct, a  person  worthy  to  be  admitted  to  the 
■acred  order  of  deacons. 

**  In  witness  we  have  hereunto  subscril)ed 

our  names,  this  day  of  — ,  in  the 

jear  of  our  Lord  one  thousand  eight  hun- 
dred and 


t  •*  C.  7>.  rector  of .  Forms  or  a 

•«  E.  F,  vicar  of .  Titlk  for 

•*  G.  H,  rector  of ."  Okdkrs. 

[  Vide  aTtte^  as  to  countersignature.]  

**  3.  Form  of  notice,  or  «  si  quis,*  and  of 
the  certificate  of  the  same  having  been  pub- 
lished in  the  church  of  the  parish  where  the 
candidate  usually  resides,  to  be  presented 
by  the  candidate,  if  he  shall  have  quitted 
college. 

*'  Notice    is  hereby  given,    that    A.B,, 

bachelor  of  arts  for  other  degree],  of 

college,  Oxford  [or  Cambridge],  and  now 
resident  in  this  parish,  intends  to  offer  him- 
self a  candidate  for  the  holy  office  of  a  dea- 
con at  the  ensuing  ordination  of  the  Lord 
Bishop  of  [the  bishop  in  whose  diocese 
the  curacy  conferring  the  title  is  situate] 
-— » ;  and  if  any  person  knows  any  just 
cause  or  ini^ediment  for  which  he  ought 
not  to  be  admitted  into  holy  orders,  he  is 
now  to  declare  the  same,  or  to  signify  the 
same  forthwith  to  the  Lord  Bishop  of • 

•*  We  do  hereby  certify,  that  the  above 
notice  was  publicly  read  by  the  under- 
signed CD.f  in  the  parish  church  of , 

in  the  county  of ,  during  the  time  of 

divine  service  on  Sunday,  the  — •  day  of 

last  [or  instant],  and|  no  impediment 

was  alleged. 

"  Witness  our  hands  this  day  of 

,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and . 

**  C.  D,  officiating  minister. 
"  E.  P,  churchwarden." 

**  4.  Certificate  from  the  divinity  pro- 
fessor in  the  university,  that  the  candidate 
has  duly  attended  his  lectures.  Also  a  cer- 
tificate from  any  other  professor  whose  lec- 
turer the  candidate  may  have  been  directed 
by  the  bishop  to  attend. 

**  5.  Certificate  of  the  candidate*s  baptism, 
from  the  register  book  of  the  parish  where 
he  was  baptized,  duly  ngned  by  the  offici- 
ating minister,  to  show  that  he  has  com- 
pleted his  age  of  twenty-three  years ;  and 
in  case  he  shall  have  attained  that  age,  but 
cannot  produce  a  certificate  of  his  baptism, 
then  his  father  or  mother,  or  other  compe- 
tent person,  must  make  a  declaration,  before 
a  justice  of  the  peace,  of  the  actual  time  of 
his  birth.  And  here  if  may  be  necessary  to 
remark,  that  by  an  act  of  the  44th  Geo.  3. 
C.4S.  intituled  *  An  act  to  enforce  the  due 
o1)servance  of  the  canons  and  rubric  respect- 
ing the  ages  of  persons  to  be  admitted  into 
the  sacred  order  of  deacon  and  priest,'  it  is 
enacted,  that  thenceforth  no  person  sliall  be 
admitted  a  deacon  before  he  shall  have 
attained  the  age  of  three  and  twenty  years 


*   It  Is  to  he  observed  that  the  proper  address  to  an  archbishop  is,  '*  To  the  Most 

Reverend ,  by  divine  Providence  I^ord  Archbinhop  of ,**  and  the  style  "  Grace,"  is 

to  be  usc'd  inHtea<l  of  **  Ixirdship.**     The  proper  address  to  the  Bishop  of  Durham  is,  **  To 

the  Right  Reverend ,  by  divine  Providence .•* 

;f  It  is  recommended  that  the  party  giving  the  title  be  not  one  of  the  subvribers. 

I   If  any  impediment  be  allege<I,  notice  thereof  should  be  given  by  the  officiating  minis- 
ter to  the  bishop. 
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Forms  of  a  complete :  and  that  no  person  shall  be  ad- 
Title  por  •  mitted  a  priest  before  he  shall  have  attained 
Orders.  the  age  of  four  and  twenty  years  complete  : 

and  that   if  a  person  shall  be  admitted  a 

deacon  before  he  shall  have  attained  the 
age  of  twenty-three  years  complete,  or  a 
priest  before  he  shall  have  attained  the  age 
of  twenty-four  years  complete,  such  admis- 
sion shall  be  void  in  law;  and  the  person  so 
admitted  shall  be  incapable  of  holding  any 
ecclesiastical  preferment. 

**  6.  The  form  of  a  nomination  to  serve 
as  a  title  for  orders,  if  the  incumbent  is 
non-resident. 

^  To  the  Right  Reverend ,   Lord 

Bishop  of . 

**  These  are  to  certify  your  lordship,  that 

I,  C.  D.f  rector  [or  vicar,  &c]  of ,  in 

the  county   of  »    and    your  lordship's 

diocese  of ,  do  hereby  nominate  A.  B^ 

bachelor  of  arts  [or  other  d^ree],  of 

college,  in  the  university  of  »  to  per- 
form the  ofllce  of  curate  in  my  church  of 
-^—  aforesaid ;    and  do  promise   to  allow 

him  the  yearly  stipend  of pounds,  to 

be  paid  by  equal  quarterly  payments,  with 
the  surplice  f^  amounting  on  an  average 
to  —  pounds  per  annum  [if  they  are  in- 
tended to  be  allowed],  and  the  use  of  the 
glebe-house,  garden,  and  offices,  which  he 
IS  to  occupy  [if  that  be  the  fiict ;  if  not, 
state  the  reason  and  name  where  and  what 
distance  {vide  sUt  1  &  2  Vict  c  106. 
a.  76. )  from  the  church  the  curate  purposes 
to  reside]  :  and  I  do  hereby  sute  to  your 
lordship,  that  the  said  A,  B.  does  not  intend 
to  serve,  as  curate,  any  other  parish,  nor  to 
officiate  in  any  other  church  or  chapel  [if 
such  be  the  fact ;  otherwise  state  the  real 
fiM;t] ;  that  the  net  annual  value  of  my  said 
benefice,  estimated  according  to  the  act  of 
parliament,  1  &  2  Vict.  c.  106.  ss.  8.  &  10., 

is  pounds,  and  the  population  thereof, 

according  to  the  latest  returns  of  population 
made  under  the  authority  of  parliament,  is 
,  That  there  is  only  one  church  be- 
longing to  my  said  benefice  [if  there  be 
another  church  or  chapel,  state  the  fact] ; 
and  that  I  was  admitted  to  the  said  bene- 
fice on  the day  of 1 8  — •  «  And 

I  do  hereby  promise  and  engage  with  your 
lordship,  and  the  said  A.  B,,  that  I  will 
continue  to  employ  the  said  A.  B.  in  the 
office  of  curate  in  my  said  church,  until  he 
shall  be  otherwise  provided  of  some  ecclesi- 
astical preferment,  unless,  for  any  fault  by 
him  committed,  he  shall  be  lawfully  re- 
moved from  the  same;  and  I  hereby 
solemnly  declare  that  I  do  not  fraudulently 
give  this  certificate  to  entitle  the  said  A.  B, 
to  receive  holy  orders,  but  with  a  real  in- 
tention to  employ  him  in  my  said  church, 
according  to  what  is  before  expressed.' 

"  Witness  my  hand  this day  of         > 

in  the  year  of  our  Lord  18 — , 

<*  [Signature  and  address  of] 


**  Deelaratioii  [to  be  written  at  the  foot 
of  the  nomination]. 

«  We  the  before-named  C.  D,  and  A.  B., 

do  declare  to  the  said  Lord  Bishop  of ^ 

as  follows;  namely,  f,  the  said  CD.,  6o 
declare  that  tbouajlde  intend  to  pay,  and  I, 
the  said  A.  B.,  do  dedare,  that  I  bomijide 
intend  to  receive  the  whole  actual  stipend 
mentioned  in  the  foregoing  nomination  and 
statement,  without  any  abatement  in  re- 
spect of  rent  or  coosideratioii  for  the  use  of 
the  gkbe-hottse,  garden,  and  offices  thereby 
agreed  to  be  assigned,  and  without  aoy 
other  deduction  or  reserratioa  whatsoever. 

**  Witness  our  hands  this  day  of 

,  18—^ 

•^  [Signatuies  of] 

**A.Br 

**  6.  (a)  The  form  of  Dominatioa  to  serve 
as  a  title  for  orders,  if  the  incnmbent  is  resi- 
dent. 

**  The  same  form  «s  No.  6.,  so  &r  ss 

*  quarterly  payments  ;*  then  proceed  as  fel- 
lows :  —  And  I  do  hereby  state  to  your 
lordship,  that  the  said  A.  B.  intends  to  re- 
side in  the  said  pari^  in  a  bouse  [describe 
its  situation,  so  as  dearly  to  identifr  it], 

distant  from  my  church mile  [if  A.  B. 

does  not  intend  to  reside  in  the  parish,  tfaei 
state  at  what  place  he  intends  to  reside,  ami 
its  distance  from  the  said  choich];  that 
the  said  A.  B.  does  not  intend  to  server  as 
curate,  any  other  parish,  nor  to  officiate  ia 
any  other  church  or  chapel  [if  such  be  the 
fiwt,  otherwise  state  the  real  foct] ;  aod  I 
do  hereby  promise  and  cmgage  with  your 
lordship,  and  so  on  [in  the  same  form  as 
No.  6.  to  the  end]. 

**  Witness  my  hand  this day  of -^ 

18—. 

**  [Signature  and  address  qX'\ 

-  CD." 

**  The  declaration,  to  be  written  at  the 
foot  of  the  nomination,  is  to  be  in  tlie  same 
form  as  No.  6.,  so  for  as  the  word  *  state- 
ment,* after  which,  proceed  as  follows:  — 

*  WiUiout  any  deduction  or  reservation 
whatsoever. 

**  Witness  our   hands   this day  of 

,  18—. 

«  [Signatures  of] 

-  CD. 
«  A.  Br 

•*  Incumbents  giving  titles  for  orders 
and  candidates,  are  referred  to  tho  in»tni(> 
tions   hereinafter  given,    under    the    bead 

*  Stipends  payable  to  curates.* 

"  It  is  proper  to  observe,  that  the  blow- 
ing declaration  is  to  be  subscribed  prerioos 
to  ordination,  in  the  bishop's  presence,  by 
all  persons  who  are  to  be  ordained:— 

«  I,  A,  B.I  do  vrillingly,  and  from  my 
heart,  subscribe  to  the  thirty -nine  articles 
of  religion  of  the  United  Church  of  £o£. 


•  The  concluding  part  of  the  nomination,  within  inrerted  commas,  is  not  to  be  ascd. 
except  in  the  nomination  to  serve  as  a  title  for  orders. 
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land  and  Ireland,  and  to  the  three  articles 
in  the  thirty-sixth  canon  ;  and  to  all  things 
therein  contained. 

[For  the  three  articles  here  referred  to, 
vide  amUf  57.  tit.  AaTicLBs.] 

•*  Oaths  to  be  taken  by  those  who  are  to  be 

ordained  at  the  time  of  Ordination, 

**  Thb  Oath  or  Allxgiakcb. 

*<  I,   A.  B.,   do    sincerely   promise  and 

swear,  that  I  will  be  fiiithful  and  bear  true 

allegiance  to  her  Mi^ty  Queen  Victoria. 

So  help  me  Ood. 

'•  Thb  Oath  ot  Svpekmact. 

**  I,  A,  B^  do  swear,  that  I  do  from  my 
heart  abhor,  detest,  and  abjure,  as  impious 
and  heretical,  that  danmable  doctrine  and 
position,  that  princes  ezeommonicated  or 
deprived  by  the  pope,  or  any  authority  of 
the  see  of  Rome,  may  be  deposed  or  mur- 
dered by  their  subjects,  or  any  other  what- 
soever. And  I  do  declare,  that  no  foreign 
prince,  person,  prelate,  state,  or  potcnute, 
bath,  or  ought  to  have,  any  jurisdiction, 
power,  superiority,  pre-eminence,  or  autho- 
rity, ecclesiastical  or  spiritual,  within  this 
realm.     So  help  me  God. 

**  The  present  Bishop  of  London,  in  his 
printed  instructions  to  his  own  candidates 
lor  orders,  recommends  them  to  read  with 
attention  these  subscriptions  and  oaths ;  to 
study  with  great  care  the  ordination  service; 
;ind  also  to  peruse  the  canons  of  1603,  the 
spirit  of  which  (and,  as  fiir  as  it  is  practi- 
cable, the  letter  of  them),  his  lordship  adds, 
the  clergy  are  bound  to  observe  in  their 
conduct,  at  members  of  the  Established 
Church. 

"  InUnietions  a$  to  Prieete  Order: 
(It  is  not  usual  to  confer  priest's  orders 
till  the  candidate  has  been  a  deacon  one 
whole  year.) 

«  The  following  papers  are  to  be  sent  by 
a  candidate  for  priest's  orders  to  the  bishop, 
three  weeks  before  the  day  of  ordination, 
or  at  such  other  time  as  the  bishop  shall 


appoint,  and  in  due  time  he  will  be   in-    Forms  or  a 
formed  by  the  bishop's  secretary  when  and    Titlb  roa 
where  to  attend  for  examination.  Orders. 

"  Where  a  candidate  applies  for  priest's    

orders  to  the  same  bishop  who  ordained 
him  deacon,  the  papers  1  and  2.  only  are 
required. 

**  1.  Letters  testimonial  of  his  sound  doc- 
trine, good  life,  and  behaTiour,  for  the  time 
elapsMl  since  he  was  ordained  deacon, 
signed  by  three  beneficed  clergymen,  and 
countersigned  by  the  bishop  of  the  diocese, 
in  which  their  benefices  are  respectively 
situate,  if  not  beneficed  in  the  diocese  of  the 
bishop  to  whom  the  candidate  applies  for 
ordination.  [See  Form  of  testimonial  in 
Instructions  as  to  Deacon^  Orders,  No.  2.1 
«« 2.  Notice  or  •  si  quia,'  and  certificate  or 
the  publication  thereof!  [See  Form  thereof, 
in  the  Instructions  as  to  Deacon's  Orders, 
No.  3.] 

<*  In  case  the  candidate  was  ordained 
deacon  by  the  bishop  of  another  dioone,  he 
must  produce  not  only  the  papers  Nos.  I 
and  2.,  but  also  the  following  papers,  Nos.  3, 
4,  and  5. 

<*  As  it  is  not  common  for  a  deacon  to  be 
ordained  priest  by  any  other  than  the 
bishop  who  admitted  him  to  deacon's  or- 
ders, a  candidate  applying  to  the  bishop  of 
another  diocese  must,  in  the  first  instance, 
state  to  him  the  particular  circumstances 
which  occasion  the  application,  the  curacy 
which  he  served,  and  for  what  period. 
**  3.  Letters  of  deacon's  orders. 
*«  4.  A  certificate  of  his  bapt'ism.  [See 
directions  as  to  the  same.  No.  5.  in  the 
Instructions  for  Deacon's  Orders.] 

•*  5.  Nomination,  if  he  be  not  already 
licensed.  [See  Forms,  Nos.  6.  it  6  (a),  in 
the  Instructions  for  Deacon's  Orders.] 

**  The  same  subscriptions  and  oaths  are 
to  be  made  and  taken  by  candidates  for 
priest's  orders  as  are  mentioned  in  the  In- 
structions as  to  Deacon's  Orders. 

««  Candidates  fijr  priest's  orders  are  re- 
quested, when  they  send  their  papers,  to 
sute  their  pbce  of  residence  and  post 
town." 
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PARISH.  (1) 

1.  Institution  op  Parishes^  pp.  848 — 850. 

2.  Parishioners  and  Inhabitants  defined,  p.  850»  851. 

7%«  word  Paeishioker  taket  in,  noi  onfy  inkabitoMtM  of  the  parisk,  imt  oeevpiers  of 
lands  who  pay  rates  and  duties  —  The  word  iKHABtTAMT  takes  im  housekeepers,  thomgk 
noi  rated,  and  aiso  thou  who  have  pained  a  setUement  —  Ameiemi  grants  and  deeds  art 
construed  hy  usage —  CHisrEST  Inhabitants  eon/hud  to  rate-pagers — Custom  in 
parishioners  not  supported  hg  a  custom  in  parishioners  paging  d^wrck  rates  onfy — 
Parishioners  defined  to  be  rate-pagers  onlg,  when  supported  bg  umagt  —  Inhabitunis 
defined  bg  Mr,  Justice  LittUdak  in  Rsz  t.  MASforxE —  InhabUamts  defined  bg  Lord 
Coke  —  Resiant  means  a  person  on  whom  a  personal  charge  is  to  be  impoaud —  Casual 
sojourners, 

3.  Parishioners  when  competent    or  incompetent  as  Witnesses, 

pp.  851,  852. 

Stat.  1  Anne,  st,  i,  e.  18.  s.  3.  —  Stat.  54  Geo.  3.  c  MO,  «.9.  —  Stai.  St^GGuLA. 
c,  50,  «.  lOO.-- Stat,  3^4  Hct,  c.  26.  s,  l.~  StaL  6^7  VieL  e.  85.  «.  I. 

4.  The  Division  of  Parishes  into  separate  Parishes,   pp.  852— 

857. 

5.  The   Division   of  Parishes  into  District  Parishes,  pp.  857— 

861. 

6.  The  Division  of  Parishes  into  Chapelries,  pp.  861 — 865. 

7.  The  Alteration   of  the  Contents  of  Parishes,  pp.  866,  867. 

8.  The  Assignment  of  Districts,  pp.  867,  868. 

9.  Boundaries    of    new    Parishes,    Districts,    and    Chapelries, 

pp.  868,  869. 


I MSTITOTIOH  or 
pAEinilKS. 

The  word 
pariifh  defined. 


1.  Institution  of  Parishes. 

Respecting  the  meaning  of  the  word  parish,  Godolphin  (2)  writes, 
<*  Marsil  states  (3),  heed  must  be  taken  as  to  the  word  parish,  for  it  is  equi- 
vocal, having  various  acceptations ;  as  sometimes,  when  nothing  is  named 
but  a  parish,  the  whole  diocese  is  understood,  which  notion  of  the  word 
often  occurs  in  the  councils ;  in  which  sense  Barbatia  (4)  spoke  a  wide 
word  for  the  pope,  when  he  said,  '  that  in  respect  of  his  holiness,  the  whole 
world  was  but  one  parish.'  Sometimes  a  parish  is  taken  for  such  a  part  of 
the  diocese  as  was  assigned  to  some  priest,  arbitrarily  sent  and  main- 
tained by  the  bishop ;  to  whom  such  a  parish  paid  all  their  dues,  and  ^ 
to  his  clergy ;  about  which  time  this  custom  was  introduced,  that  all  chordi 
dues  should  be  at  the  bishop's  disposal,  to  be  divided  into  four  portions 


(1 )   nJiTtit.  Churchwardens — Curatks 
—  Mandamus  —  Pkrambulations      and 

lioUNDAKIKS  OrPARISIirS PROHIBITION 

Unions  and  Disunions —  Vestries. 


(2)  Rcpcrtorium,  355. 

(3)  Do  lied.  Ecd.  c,  12. 

(4)  Tract  de  Prsst.  Card. 
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vliereof  he  should  have  one  part  for  himself,  another  for  \m  clergy,  a  Institution  of 

thinl  for  the  poor  and  strangers,  and  the  fourth  to  be  reserved  to  the  pa-  '^"^'^ 

rishioners  for  the  repairing  of  churches ;  the  collection  of  which  dues  was 
committed  to  the  care  of  the  chorepiscopi :  from  which  quadripartite 
division  probably  came  that  custom  whereby  the  bishop  of  every  diocese 
might,  before  the  Council  of  Lateran,  make  distribution  of  the  tithes  within 
his  diocese,  where  he  thought  convenient,  to  spiritual  persons,  for  their 
necessary  maintenance/'  (1) 

Parochial  divisions,  as  they  now  exist,  did  not  take  place,  at  least  in  some  Origin  of  pa. 
countries,  till  several  centuries  after  the  establishment  of  Christianity.  (2)  'pc****!  d^^*- 
When  the  number  of  Christians  was  small,  the  bishops  and  their  clergy 
lived  in  common,  and  the  clergy  preached  to  the  people  wherever  and 
whenever  they  deemed  it  requisite :  but  after  the  inhabitants  had  generally 
embraced  Christianity,  this  uncertain  line  of  conduct  was  found  very 
inconvenient,  from  the  constant  offices  that  were  to  be  administered, 
and  the  people  not  knowing  to  whom  they  could  resort  for  spiritual 
offices  and  directions.  The  bounds  of  parochial  cures  were  therefore  settled 
by  those  bishops  who  were  the  great  instruments  of  converting  the  nation 
from  the  Saxon  idolatry.  At  first  they  made  use  of  any  old  British 
churches  that  were  left  standing ;  and  afterwards,  from  time  to  time,  in 
successive  ages,  churches  were  built  and  endowed  by  lords  of  manors  and 
others,  for  the  use  of  the  inhabitants  of  their  several  manors  or  districts, 
and  consequently  parochial  bounds  were  affixed  thereto  (3) :  and  it  was 
this,  which  gave  a  primary  title  to  the  patronage  of  laymen,  and  which 
frequently  made  the  bounds  of  a  parish  commensurate  to  the  extent  of  a 
manor. 

Many  of  our  writers,  on  the  authority  of  Archbishop  Parker,  have 
ascribed  the  first  institution  of  parishes  in  England  to  Archbishop  Ho- 
norius,  about  the  year  636.  But  Mr.  Selden  seems  rightly  to  understand 
the  expression,  Provinciam  suam  in  parochias  divisit,  of  dividing  his 
province  into  new  dioceses. 

The  distinction  of  parishes  which  now  exists,  could  never  be  the  model 
of  Honorius,  nor  the  work  of  any  one  age.  Some  rural  churches  there 
were,  and  some  limits  prescribed  for  their  rights  and  profits.  But  the 
reduction  of  the  whole  country  into  the  same  formal  limitations  was  the 
gradual  work  of  many  generations.  However,  at  the  first  foundation  of 
parochial  churches  (owing  sometimes  to  the  sole  piety  of  the  bishop,  but 
generally  to  the  lord  of  the  manor),  there  were  but  few,  and  consequently 
at  a  great  distance ;  and  as  the  number  of  parishes  depended  on  that  of 
churches,  the  parochial  bounds  were  at  first  much  larger,  and  by  degrees 
contracted.  For  as  the  country  grew  more  populous,  and  persons  more 
devout,  several  other  churches  were  founded  within  the  extent  of  the  former, 
and  then  a  new  parochial  circuit  was  allotted  in  proportion  to  the  new 
church,  and  the  manor  or  estate  of  its  founder.  Thus  certainly  began  the 
increase  of  parishes ;  when  one  too  large  and  diff*use  for  the  resort  of  all 
inhabitants  to  the  one  church,  was,  by  the  addition  of  some  one  or  more 

( I  )  Bode,  lib.  I.  c.  28.  4  k  5  Gul.  4    c.  7C.,  the  lend  is  not  diTcsti-d 

(2)  ii  I Iult.im*s  Middle  Apcf'S^O.').  7th  cd.  out   of  the  cliurchwardem  nnd   oTcrsccrs. 

(rS)   1  Stitliiij^.    C.is.  88,  89.      Although  Aor/cm  t.  ffebittr,  4  V.St  D.  S7a 
parish  form%  part  of  a  union  under   stat. 
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Ikvtitution  op 


The  iKHimis  of 
poruhes  de- 
pend upon  the 
statute  law  and 
upon  ancient 
and  immeino* 
riid  cu!>tgiii». 

Distinct 
and  separate 
parishes. 

District 
parishes. 


PAfttlHIOVCM 

Airo  Inhahitp- 

ANTS   t)1!rtWE0. 

The  word  pa- 
lish ion  vr  takcii 
in,  not  fm\y  in. 
habituiUs  of  the 
parish,  but 
occupiers  of 
(ands  wlio  pay 
rdtes  and 
duties. 

The  wotd  in- 
babitant  take« 
in  housekeep- 
ers, though  not 
rated,  and  also 
those  who  have 
gnined  a  settle* 
inent. 

^Indent  granti 
and  de«d»  arc 
construed  by 
usage. 


new  churches^  cantoned  into  mare  litDited  djvitliMlito  Tliii  wm  Mdl  4M 
abatement  to  the  revenue  of  the  old  churches,  thai  cooiplatftl  wm»  wkU  d 
it  in  the  time  of  Edward  Uie  Confessor  :  — 

**  Now  (say  they)  there  be  three  or  four  churches  wbc?re  ui  itirmet  tin» 
there  wa;s  but  one;  and  »o  the  tithes  and  profits  of  ttie  prieiA  art  b%c^ 
diminished/'  (1) 

But  the  boundaries  of  parishes  now  depend  upon  the  Hetailt  Im^  mA 
upon  ancient  and  immemorial  customs,  (2) 

It  may  be  here  observed,  that,  by  stat.  5B  Geo.  'S,  c.  45.  aod  tt^S&Gm, 
3*  c*  154»,  a  parii^h  may  be  divided,  with  the  consents  of  the 
patron,  under  their  hands  and  seals,  into  two  or  mare  dUtincI  i 
parishes,  such  division  not  to  take  complete  etfect  until  mlirr  tlie 
resignation,  or  other  avoidance  of  the  eiisting  ineumbent  of  th^ 
parish,  and  then  for  ecclesiastical  purposes  only ;  or  a  pttiisb  wmj  be  dNiM 
into  ecclesiastical  districts  with  the  consent  of  the  bUhap  of  the  Smaa^ 
under  his  hand  and  seal,  such  division  not  to  take  complete  e0eel  Wtfi  Af 
death  or  other  avoidance  of  the  existing  incumbent* 


2,  Parishioners  and  Ikuabitakts  DBFiKmo. 


In  Attorney- Oeneral  \\  Parker  ($}  Lord  Hardwtcke  stiledt  •R^ 
lishioners  is  a  very  large  w  ord ;  it  takes  in,  not  only  laliabiliaiB  of  Ai 
parish,  but  persons  who  are  occupiers  of  lands,  that  pay  tbr 
and  duties,  though  they  are  not  resianti  nor  do  contribute  to  llie  a 
of  the  church. 

*'  Inhabitants  is  still  a  larger  word,  takes  in  housekeepers,  Iboiigb 
to  the  poor;  takes  in  also  persons  who  are  not  housekeifperi^  aa,  tot 
such  who  have  gained  a  settlement,  and  by  that  means  became 

*^  fSome  sort  of  limitation  is  allowed  by  both  sides  to  hav«  bitn  p«i  If 
usage  on  the  liberality  of  tills  grant ;  and  in  tJie  constfuetioii  of 
grants  and  deeds,  there  is  no  better  way  of  construing  them  tlian  br 
and  contemporanea  expositio  is  the  best  way  to  go  bj. 

**  It  has  been  ins^isted  by  the  relators,  that  it  is   confiited   to  toBi 
paying  scot  and  lot,  or  to  persons  paying  to  church  and    poor;  mad  fcfllt 
defendants,  that  it  extends  to  all  housekeepers  in  generaL 

^'  If  it  had  stood  without  any  kind  of  restriction  at  all,  I  caaool  »f  ^ 
limitation  of  the  relators  w^ould  liave  been  an  unreasonable  ooo;  mmi  I  *^ 
of  that  opinion  in  the  ca$:e  before  me  of  the  AUomty^Gawnd  r,  JlM^(f) 
It  arose  in  Devonshire,  and  there  I  thought  the  iuhabitanta  CNiglit  ta  lef^ 
strained  to  persons  paying  jicot  and  lot;  that  wasi  a  graat  mider  a 
the  crown  in  Edward  the  Sixths  time. 

**  But  if  there  is  an  evidence  of  housekeepers  coQilmady  mCi^f  a 
parish,  it  ought  to  prevail/* 

In  Fmron  v.    Webb  {5)  it  wa«  said,  that  the   wotds 
parishioners  must  mean  inhabitants  being  parish ioneuft,     la 


(1)  Ken   Par.  Ant.  SaS,  567*  (5)  3  Adi.  ^g. 

(2)  VuU  poH^  tJt  PiRAMauLATtoMi  Aiifi  (4)  ^  Ibid.  St  3% 
BoifK&Aaiei  or  pAatstiEa.                                       (5)  14  Vcg^  ss; 
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chiefest  and  discreetest  of  the  inhabitants  and  parishioners  were  to  nomi-  Parisiuokirs 

iiate  to  a  vicarage.     The  Court  decided  that  the  right  must  be  confined  to  tants  dkfin'ed 

rate-payers,  Chief  Baron  Macdonald  observing : — "  What  is  the  meaning  of  — 

the  principal  inhabitants  ?  Lord  Bacon's  expression.  (1)    The  distinction  of  J^*^^,^!.^"!'"*" 

rich  and  poor  has  only  been  determined  by  paying  the  parish  rates.     That  fined  to  rate- 

is  certainly  a  much  wider  range  than  was  originally  intended.     As  to  the  payers, 
point  of  discretion,  that  must  be  determined  by  the  age  of  twenty-one." 

An  allegation  of  a  custom  in  parishioners  to  elect  a  curate^  is  not  supported  Custom  in 

by  proof  of  such  a  custom  in  parishioners  paying  church-rates.  (2)  SJ"*I)"?^b"a* 

In  Rex  V.  Davie  (3)  the  Court,  assuming  the  restricted  right  of  the  custom  in 

inhabiianis  to  be  proved  by  usage,  supported  an  election  made  by  the  rate-  pftrishionew 

wen.  only.  ^Tt^ 

In  Rex  V.  Mashiter  (4)  Mr.  Justice  Littledale  observed,  ''  It  is  difficult  Parishioners 

to  assign  a  meaning  to  the  word  <  inhabitants.'     Under  the  Statute  of  defined  to  be 

Bridges  it  means  persons  holding  lands  in  the  county.     In  the  grant  of  a  onU.'^h*" 

way  over  a  field  to  church,  it  would  extend  to  all  persons  in  the  parish,  supported  by 

It  must  be  taken  according  to  the  subject-matter,  and  be  explained,  as  cir-  ^"^^• 

cumstances  allow,  sometimes  by  usage,  sometimes  by  the  context  or  object  d"fij|edby  Mr 

of  a  charter.     It  cannot  be  said  to  have  any  fixed  meaning.     It  ought.  Justice  Little- 

therefore,  to  have  been  shown,  on  this  application,  who,  beyond  tenants,  ^?*Y.°  ^"^  ^' 
were  meant  by  the  words  *  tenants  and  inhabitants.'     It  might  be  lodgers, 
inmates,  servants,  or,  perhaps,  other  descriptions  of  persons.     Those  who 
rely  upon  the  term  ought  to  have  shown,  what  was  the  character  of  those, 
whom  they  seek  to  introduce  under  it"  (5) 

Lord  Coke,  in  his  commentary  on  stat  22  Hen.  8,  c.  5.  (6),  after  ob-  Inhabiunt 

serving  that  the  word  "  inhabitant "  is  the  largest  word  of  the  kind,  and  de-  ^J?^*? 
scribing  all  occupiers  as  inhabitants  within  the  meaning  of  the  statute,  says 
that  servants  are  not  within  the  statute. 

In  Dcnne  v.  Martyr  (7)  Mr.  Justice  Bayley  observed,  "  The  word  <  in-  RcsUnt  means 

habitant '  may  mean  either  occupier  or  resiant ;  the  latter  is  the  proper  *  J^JJJ^^  **"  _ 

sense,  when  it  is  used  to  denote  persons  on  whom  a  personal  (and  not  a  aonal  charge  is 

pecuniary)  charge  is  to  be  imposed."  (8)  *»  be  imposed. 

Casual  sojourners  seem  not  to  come  within  either  of  these  descriptions ;  Casual  sojoum- 

18  if  a  man  take  up  a  lodging  for  a  week  in  a  town,  he  cannot  be  charged  ^"' 
for  the  repair  of  a  church.  (9) 


Parishioners  when  competent  or  incompetent  as  PAaisnioKEas 


Witnesses. 


WHKH  COMPB- 
TKKT  OE  IX- 
COMPETKN'T  AS 


In  legd  proceedings  to  which  parishes  become  parties,  individual  pa-  Witmksscs. 
'    rishioners  were  generally  held  at  common  law  to  be  incompetent   wit- 

(1)  Attorney- General     y.     Seoit^    1  Ves.  tions,   643^654.      1  Stephens   on  Muni- 

inL413.  cipal  Corporations,  20 — 26.    2d  ed.     1  l)e 

(S)  AmMw,Bath  ^  Jf ells  ( Bishop  of),  JA>lme  on    the   English   Constitution,    bj 

;     5  Bing.  51 6.  Stephens,  59.                                                                , 

(S)  6  A.  &  E.  374.  (6)  2  Inst  702. 

(4)  6  Ibid.  165.  (7)  8  B.  &  C.  69. 

(5)  As   to   the  definition    of  the   word  (R)  Rex  w.  Adlard^A  D  &  C.  778.     Rex 
**  inhabiunt,**  ride  Merewether  &  Stephens*  t.  Motlep  ( Sir  O. ),  S  A.  /I  £.  4f^8. 

Hint,  of  lloroughK,  tit  Inhabitants,  Index,  (9)  IIolledpe*s  ease,  2  Rol.  238.     Steer*s 

8341.     1  Stephens  on  Parliamentary  Elec-       P.  L.  by  CI  ire,  15. 
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PARlSIIlONr.RS 
WIICX  COlift- 
TEVr  OR  IK- 
COMrCTEXT  AS 
WlTXKMES. 

Sut  1  Anne, 
St.  i.  c.  18. 
•.  13. 

Sut.  5  4  Geo.  S, 
c.  170.  «.  y. 


StM.5&6Gu1. 
4.  c.  50.  ■.  100. 


6ut.S&4Vict. 
e.26.  %.  1. 


Sut.G&7Viot. 
p.  85. 


Besses.  ( 1 )  But  modern  enactments  have  rendered  them  competent :  thus, 
under  stat.  1  Anne,  st  L  c.  18.  s.  13^  the  evidence  of  inhabitants  is  to  be  taken 
in  cases  of  decayed  bridges.  By  stat.  54  Geo.  3.  c.  170.  s.  9.  do  inhabitant 
or  person  rated,  or  liable  to  be  rated,  to  any  rates  or  cesses  of  any  district, 
parish,  township,  or  hamlet,  or  wholly  or  in  part  maintained  by  such  rates,  or 
executing  or  holding  any  office  therein,  is  to  be  deemed  on  such  account 
an  incompetent  witness  for  or  against  such  district,  parish*  &c^  in  any 
matter  relating  to  such  rates  or  cesses,  or  relating  to  the  boundaiy  between 
such  district,  parish,  &c.,  and  any  adjoining  district,  &c^  or  to  any  ordo' 
of  removal  to  or  from  such  district,  or  to  the  setdement  of  any  pauper  in 
such  district,  or  touching  any  bastards  chargeable  or  likely  to  become 
chargeable  to  such  district,  or  touching  the  recovery  of  any  sum  for  tbe 
charge  or  maintenance  of  such  bastards,  or  the  election  or  appointment  of 
any  officer,  or  the  allowance  of  the  accoimts  of  any  officer  of  any  sock 
district 

By  Stat  5  &  6  Gul.  4'.  c.  50.  s.  100.  inhabitanU  of  the  parish,  and  the 
officers  appointed  under  the  act,  are  not  thereby  disqualified  in  eases 
relating  to  the  Highway  Act 

By  stat.  3^4  Vict.  c.  26.  s.  1.  no  person  called  as  a  witneits  on  any  trial 
in  any  court  whatever,  is  to  be  disabled  or  prevented  from  giving  evidence 
by  reason  only  of  his  being  the  inhabitant  of  any  parish  or  township,  rated 
or  assessed,  or  liable  to  be  rated  or  assessed  to  the  relief  of  the  poor,  or  for 
and  towards  the  maintenance  of  church,  chapel,  or  highways,  or  for  aoj 
other  purpose  whatever. 

And  by  stat  6  &  7  Vict.  c.  85.  s.  1.  no  person  can  be  excluded  by  reason  of 
incapacity  from  interest  from  giving  evidence  in  any  civil  or  criminal  pro- 
ceeding, unless  he  be  individually  named  in  the  record,  or  any  lessor  of  die 
plaintiff,  or  tenant  of  premises,  sought  to  be  recovered  in  ejectment,  or 
the  landlord  or  other  person  in  whose  right  any  defendant  in  replevin  mtj 
make  cognisance,  or  any  person  in  whose  immediate  and  individual  belttlf 
any  action  may  be  brought  or  defended,  either  wholly  or  in  part,  or  tlie 
husband  and  wife  of  such  persons  respectively. 


The  Division 
or  Parikurs 

IMTO  SKFAEAft 

Pari&hii. 

Stat.  58  GeaS. 
c.  45.  B.  16. 

Upon  represen- 
tation of  the 
commissioners, 
pari^lk^s  may 


4.  The  Division  of  Parishes  into  separate  Parishes. 

By  stat  58  Geo.  3.  c.45.  s.  16.  (2),  in  every  case  in  which  the  Churck 
Building  Commissioners  shall  be  of  opinion,  that  it  will  be  expedient  to 
divide  any  parish  into  two  or  more  distinct  and  separate  parishes  for  aD 
ecclesiastical  purposes,  they  can,  with  the  consent  of  the  bishop  of  tht 
diocese,  signified  under  his  hand  and  seal,  apply  to  the  patron  of  the  chaith 
of  such  parish  for  his  consent  to  make  such  division,  and  to  signify  it  osder 


(1 )  Prewit  ▼.  TiPy,  1  C.  &  P.  140.  Jonet 
T.  Carringttm  (  Clerky,  ibid.  328.  Meredith  v. 
Gilpin,  6  Price,  \A6.  Doe  d.  Bouftbee  v. 
Adtierhy,  8  A.  &  E.  506.  Doe  d.  Balchelor 
▼.  Bowiegf  ibid.  Rhodes  ▼.  Ain$worih,  1  B. 
&  A.  87.  Rex  ▼.  CoUrett,  2  Chitt.  487. 
Rex  V.  Bondgnte  in  Auckland  ( InhahitantM 
«/),  I  A.  5c  E.  744. 


(2)  Amended  by  stat.  59  Geo.  S.  e.  I3i* 
stat  .S  Geo.  4.  c.  7^.,  sUt  5  Geo,  4.  c  !<».. 
stat,  7  &  8  Geo.  4.  c  72,,  sUL  I  *  «  GiL 
4.  c.38.»  stat.  2  &  S  Gul.  4.  c  6U  >»»• 
1  &  2  Vict.  c.  107.,stat.  2  &  3  Vict  c.  4^, 
stat.  S  &  4  Vict.  cc.  2a  &  6a,  stat  8&9 
Vict,  c  7a 
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his  Band  and  seal ;  and  the  commissioners,  upon  the  consent  of  the  patron   Tiir  Divikiow 
being  signified,  are  to  represent  the  matter  to  his  majesty  in  couneil,  and  to  ^^^  sfpa"  atk 
state  in  such  representation  the  bounds  by  which  it  is  proposed  to  divide   Vahihhvk. 
»uch  parish,   together  with    the    relative   and   respective  proportions   of  ZlJ^j-    j^  • 
glebe  land,   tithes,  moduses,   or  other  endowments  which  will  by  such  Mrpnratc 
division  arise  and  accrue  and  remain  and  be  within  each  of  such  respec-  parUlici  for  nil 
live  divisions,  and  also  the  relative  proportions  of  the  estimated  amount  purposvN. 
of  the  value  or  produce  of  fees,  oblations,  offerings,  or  other  ecclesiastical 
dues  or  profits  which  may  arise  and  accrue  within  each  of  such  respec- 
tive  divisions;  and  if  thereupon   his   majesty  in  council  shall   think  fit 
to  direct  such  division  to  be  made(l),  such  order  of  his  majesty  in  council 
will  be  valid  for  the  purpose  of  effecting  such  division ;  but  no  such  division 
of  any  parish  into  distinct  parishes  is  completely  to  take  effect  until  after  the 
death,  resignation,  or  other  avoidance  of  the  existing  incumbent  of  tlie  parish 
to  be  divided. 

By  Stat  59  Geo.  3.  c.  134.  s.8.,  the  Church  Building  Commissioners  can   Stat  50  Geo.  3. 
divide  any  parish  or  extra-parochial  place  into  two  or  more  distinct  and   j^^  divided 
separate  parishes  for  ecclesiastical  purposes  under  stat.  68  Geo.  3.  c.  46. ;  parishes 
and  can,  with   such  consents  as  are  by  that  act  required  in  such  cases,   «*«*>«•  ^«' 
apportion   the  relative   and   respective   proportions  of  glebe  land,  tithes,   tioncd  without 
moduses,  or  other  endowments  or  emoluments   which  it   may  be  expe-  regard  to  local 
dient  to  assign  and  attach  to  each   of  such  respective  divisions,  without 
regard  to  whether  any  such  respective  proportions  of  glebe  land,  tithes, 
moduses,  or  other  endowments  or  emoluments  are  locally  situate,  or  arise 
or  accrue   within   the  division  or  district  to  which  they  may  be  so  as- 
signed, or  are  within  the  parish  or  extra-parochial  place  so  proposed  to  be 
divided. 

By  Stat.  59  Geo.  3.  c.  134.  8.12.   all  churches  built  or  acquired  under  Stat.  59  Geo.  3. 

c   ld4<  s.  1m 

ftat.  58  Geo.  3.  c.  45.,  or  stat  59  Geo.  3.  c.  134.,  whether  belonging  to  pa-   n^w  churchen, 
rishes  completely  divided,  or  to  district  parishes,  are  immediately  after  the  •ft«'f  conseciii- 
consecration  thereof  to  become  distinct  benefices  and  churches  for  all  eccle-  j|°"j  benefices" 
siastical  purposes :  provided,  that  during  the  incumbency  of  the  then  exist-  and  churchcji 
ing  incumbent  of  the  parish,  except  as  therein  is  excepted,  sucli  churches  are  ****". *^J  «<^*<»»' 
to  be  served  by  licensed  stipendiary  curates  appointed  by  the  existing  in-   poses, 
cumbent,  and  subject  to  all  the  laws  in  force  relating  to  stipendiary  curates, 
except  as  to  the  assigning  salaries  to  such  curates  by  the  bishop  of  the 
diocese ;  and  every  existing  incumbent,  until  his  death  or  other  avoidance, 
b  to  continue  to  hold  all  the  churches  of  the  several  divisions  of  his  parish, 
as  if  they  were  one  church,  unless  he  voluntarily  resign  one  or  more  of 
them. 

By  stat.  58  Geo.  3.  c.  46.  s.  19.  ever}-  distinct  and  separate  parish,  when  its   Sut  58  Geo.  3, 
division  has  become  complete  by  the  death,  resignation,  or  other  avoidance   New  churches 
of  the  existing  incumbent  of  the  original  parish,  is  to  be  deemed  either  a  to  be  rectories, 
rectory,  vicarage,  donative  or  perpetual  curacy ;  and  the  spiritual  person   '*^™«<^  do- 
serving  the  same,  or  person  having  cure  of  souls  therein,  according  to  petuai  curacies. 
the  nature  of  the  original  church  of  the  parish  so  divided,  is  to  be  subjected 
to  the  laws,  provisions,  and  regulations,  as  to  presentation  and  appointment, 

(1>  Vide    Greenwood   q.  t.   v.    Woodham^  2  M.  &  Rob.  363.      Stephens'  Ecclesiastical 
Statutes,  1112.  imnot. 
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The  Dinsioir  and  as  to  institatioD,  coUatioD,  indaction,  or  licence,  and  to  aU  sock  jam- 
ixTo  trrlaTTB  ^'^^^^^  ^^  ^^  bishop,  or  other  jurisdiction,  and  to  holding  benefices,  as  are 
PAai^Hcs.  by  law  applicable  to  the  original  parish.  (1) 

r~~~~~  By  Stat.  58  Geo,  3.  c  46.  s.  20.  all  such  donatives  and  perpetual  coradei 

c.  45.  %.9o      '  lure  to  lapse  as  benefices,  if  no  appointment  of  a  spiritual  person  thereto 
Donatives  wmj    be  made  within  six  months  after  any  death,  resignation,  removal,  or  ocker 
^"^  avoidance  of  the  incumbents  thereof  respectively :  but  no  spiritual  prrsoB 

appointed  to  any  such  donative  or  perpetual  curacy  is  to  be  removable  at 
the  pleasure  of  any  person,  or  body  corporate  or  politic,  having  the  power 
of  appointment  thereto.  (2) 
Sut^59  Geo.  s.       By  sUt  59  Geo.  3.  c  1S4.  s.  9.  the  Church  Building  Commissioners  eu^ 
Permanent         ^^^^  Consent  of  the  bishop,  in  the  division  of  any  parish,  and  of  the  rdative 
charges  on  proportion  of  glebe  land,  tithes,  moduses,  or  other  endowments  under  tbe 

appmioned.       provbions  of  Stat  58  Geo.  3.  c.  45.,  or  stat  59  Geo.  3.  c  134.,  appoitioo  abs 
the  permanent  charges  in  respect  thereof,  or  in  any  manner  affectii^  tke 
same,  or  the  incumbent  for  the  time  being  of  the  parish,  and  such  charges 
so  apportioned  are  to  be  borne  by  and  belong  to  each  of  the  divisions  of 
the  parish,  or  by  the  spiritual  person  serving  the  same  respectivdy. 
Sut  59  Geo.  3.       By  stat  59  Geo.  3.  c.  134.  s.  18.  every  apportionment  of  glebe  land,  titke^ 
Such  appor^       moduses,  and  other  endowments  and  emoluments,  and  of  any  fees,  oblatioDSi 
tiouments  to  be  offerings,  or  other  ecclesiastical  dues  or  profits,  and  also  of  all  permaDeBt 
'*^****'*^  and  other  charges  made  under  the  provisions  of  stat  58  Geo.  3.  c  45,  or 

stat  59  Geo.  3.  c.  134.,  and  also  the  description  of  boundaries  assigned  to 
chapels  under  stat  59  Geo.  3.  c.  134.,  in  which  no  marriage  is  to  be  aDoved 
to  be  solemnised,  and  all  tables  of  fees  made  under  the  provisions  of  sock 
act,  are  to  be  registered  in  the  registry  of  the  diocese  to  which  the  parisk 
in  relation  to  which  any  such  apportionment  is  to  be  made  shall  be  or  be 
locally  situate,  and  not  enrolled  in  the  Court  of  Chancery. 
Sut  1  &  2  GuL       By  stat  1  &  2  Gul.  4.  c.  38.  s.  23.,  when  any  person  is  willing  to  endow 
Si/  f  A»f\^    *"y  chapel  with  a  provision,  secured  upon  land,  money  in  the  funds,  tithes, 
c.  107.  u7,        or  other  hereditaments,  as  shall,  in  the  opinion  of  the  bishop  of  the  dioc&e, 
A  chapel  of        \^  sufficient  to  ensure  a  competent  stipend  to  the  minister  of  such  chapd, 
iepai^^i  wheD  ^^®  bishop  can,  with  the  consent  of  the  patron  and  incumbent  of  the 
enduwi>cl  from     parish,  by  writing  under  his  hand  and  seal,  declare  that  such  chapel,  vhes 
the  pan^  ^  endowed,  shall  thenceforth  be  separate  from  and  independent  of  the 

church,  and  '^  '^ 

made  a  di&tinct  parish  churoh  (3),  and  that  the  chapelry,  township,  or  district  belonging  or 
P^'^-  supposed  to  belong  thereto,  shall  be  thenceforth  a  separate  and  distinct  paiish 

for  all  spiritual  purposes.  And  by  stat  1  &  2  Vict  c  107.  s.  7.,  such  pro- 
visions are  to  extend  to  any  churches  or  chills,  with  chapelries,  townshipe, 
or  districts,  whether  the  same  were  or  shall  be  erected  and  consecrUed 
before  or  afler  the  passing  of  stat.  1  &  2  Gul.  4.  c  38. 
Stat^l  &2  Viet  Stat  1  &  2  Vict,  c  107.  s.  12.,  after  reciting,  that  by  stat  58  Geo.  3.  cU 
s.  16.  his  majesty  in  council  could  direct,  by  an  order  in  council,  thediriaoo 
of  any  parish  into  two  or  more   distinct  and   separate   parishes,  for  aS 

(1)  Respecting  separate  parishes  for  eccle-       described,  and  the  description  cflaralkd  ii 

siastical  purposes,  riV/e  sUt.  58  Geo.  S.  c.  45.       Chancery. 

^.,^  ^  (3)  When  a  new  church  may  be  saWi- 

"  *    „  „  .       «^     .  tuted  fiw  an  old  parish  church,  n*  *■*• 

(2)  By  ?tat.  58  Geo.  3.  c  45.  s.  22.  the       3  Geo.  4.  c.  72,  s.  3a  and  sUL  « A  9  VI* 
boundaries  of  the  new  parishes  are  to  be       c.  70.  ».  I. 


c  107.  s.  12. 
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ecclesiastical  purposes ;  and  that  in  any  case  in  which  it  was  not  deemed  'T'"  Divhiok 
expedient  to  divide  any  populous  parish  or  extra-parochial  place  into  com-  ^^^  smaeatk 
plete,  separate,  and  distinct  parishes,  he  could  direct  the  division  of  the  same  Parishes. 
into  ecclesiastical  districts ;  and  that  as  it  might  be  found  expedient  to   \         j^^ 
divide  off  from  any  parish  or  extra-parochial  place  any  part  or  parts  there-  may  be  divided 
of,  and  to  form  the  same,  at  once  or  at  different  times,  into  a  distinct  and  '"^  distinct 
separate  parish  or  parishes,  and  into  a  district  parish  or  district  parishes,  and  diHtrict 
district  chapelry  or  chapelries,  or  to  make  such  extra-parochial  place,  or  any  parishes,  or 
part  thereof,  a  district  parish ; — enacts,  that  her  majesty  in  council  can,  when  ™|[^atctlmci. 
she  shall  judge  fit,  on  a  representation  to  be  made  to  her  by  the  Church 
Building  Commissioners  of  the  expediency  of  the  same,  direct,   by  an 
order  in   council,  the  dividing  off  from  any  original   parish  or  extra- 
parochial  place  any  part  or  parts  thereof,  and  forming  the  same  into  a 
distinct  and  separate  parish  or  distinct  and  separate  parishes,  or  into  a 
district  parish  or  district  parishes,  either  at  the  same  time  or  at  separate 
times,  and  to  make  any  extra-parochial  place,  or  any  part  thereof^  a  district 
parish  or  district  chapelry,  or  a  part  of  such  district  parish  or  district 
chapelry,  and  also  at  any  time  to  direct  the  dividing  off  any  such  separaco 
and  distinct  parish  or  district  parish  so  formed  into  other  distinct  and 
separate  or  district  parish  or  parishes,  or  district  chapelry  or  chapelries ; 
provided  that  all  such  divisions,  and  all  parishes  so  divided,  shall  respec- 
tively be  under  and  subject  to  the  like  consents  and  to  the  same  rules 
and  regulations  as  are  provided  in  the  Church  Building  Acts  with   re- 
spect to  distinct  and  separate  parishes  and  district  parishes  and  district 
chapelries  respectively  ;  and  that  the  nomination  to  the  chapel  of  a  chapelry 
district  so  taken  from  any  distinct  and  separate  parish  or  district  parish, 
shall  belong  to  the  incumbent  of  the  distinct  and  separate  parish  or  district 
parish  out  of  which  such  district  chapelry  shall  have  been  taken,  and  that 
the  sub-division  of  a  district  parish  shall  not  take  effect  during  the  time  of 
the  existing  minister  of  such  district  church  without  his  consent. 

Stat  2  &  3  Vict  c.  49.  s.  6.,  after  reciting,  that  by  stat  1  &  2  Vict  c  106.  Stat.  2&  s  Vict 
it  was  enacted,  that  when  with  respect  to  his  own  diocese  it  should  appear  ^^'  ^  ^' 
to  the  archbishop  of  the  province,  or  when  the  bishop  of  any  diocese  should  pariOie<i  may  bo 
represent  to  him,  that  any  tithing,  hamlet,  chapelry,  place,  or  district  within  fonncd  during 
the  diocese  of  such  archbishop^  or  the  diocese  of  such  bishop,  (as  the  case  *  ^**^*^y- 
might  be,)  might  be  advantageously  separated  from  any  parish  or  mother 
church,  and  either  be  constituted  a  separate  benefice  by  itself,  or  be  united 
to  any  other  parish  to  which  it  might  be  more  conveniently  annexed,  or  to 
any  other  adjoining  tithing,  hamlet,  chapelry,  place,  or  district,  parochial  or 
estra-parochial,  so  as  to  form  a  separate  parish  or  benefice,  or  that  any 
estra-parochial  place  might  with  advantage  be  annexed  to  any  parish  to 
which  it  is  contiguous,  or  be  constituted  a  separate  parish  for  ecclesiastical 
purposes,  that  tlie  archbishop  or  bishop  should  draw  up  a  scheme  in  writing 
(the  scheme  of  such  bishop  to  be  transmitted  to  the  archbishop  for  his  con- 
sideration)  describing   the   mode  in  which   it  appeared  to  him  that  the 
alteration   might  best  be  effected,  and  how  the  changes  consequent  on 
such  alteration  in  respect  to  ecclesiastical  juris(iiction,  glebe  lands,  tithes, 
rent-charges,  and  other  ecclesiastical  dues,  rates,  and  payments,  and  in 
respect  to  patronage  and  rights  to  pews,  might  be  made,  with  justice  to 
all  parties  interested ;  and  that  if  the  patron  or  patrons  of  the  licnefice  or 
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benefices  to  he  affected  by  such  aUeration  should  eOQStllii  !■ 
utidei*  hh  or  their  hand^^  to  such  ^cLieme,  or  to  fiuch  moifiietlioa 
as  tlie  arcbbishop  nitght  approve,  and  that  the  arclibisliap  «lioal(l«  tm  M 
consideration  and  i^nquiry,  be  ^tisBed  wUU  aiiy  much  §iAeam  or  s«A- 
ficatioii  tbereoff  and  should  certify  tbe  same  mod  sock  e9mmm%  bf 
his  report  to  her  majesty  in  council,  tbe  queen  might  a«ke  an  wim 
for  carrying  such  scheme,  or  modification  thereof^  as  the  eaae  Biiglt  H 
into  effect;  and  such  order,  being  registered  in  tbe  rcgbtry  af  tit 
dioca^c,  should  be  fo.thwlth  binding  oo  all  persons  whatKieveTt  iiicbl 
ing  ibc  incumbent  or  incumbents  of  tbe  benefice  or  lieii«fiee«  lo  b 
affected  thereby^  if  be  or  they  should  have  cansented  lli»ielo 
under  Iiis  or  their  hands;  but  that  if  such  iQeambeDi 
bliould  nut  have  so  consented  thereto^  the  order  thosid  sot 
operution  until  the  then  uesiLt  avoidance  of  the  benefica  hf  the 
objecting  to  tlic  alteration,  or  by  the  surviving  iuciimbetit  obj«etiaf^  Hwtn 
than  one  sfiould  abject  thereto,  and  in  sucli  case  Uie  order  ihoald  Ibrtlivill 
atler  such  avoidance  become  binding  on  all  persoiis  wbataoeva^:  and  tkll 
was  expediiut  that  these  provisions  should  l>e  extended  to  eaae»  i»tvil^ 
standtpg  the  vacancy  or  vacancies  of  the  benefice  or  beneSoot  ibetrliT  1»^ 
affected  ;  and  also  that  when  by  such  order  a  separate  pariali  for  4 
ticul  purposes  is  cun«titiiteri^  the  same  should  become  a  ] 
and  beneficr,  with  cure  of  souls,  enacts,  that  any  such 
cation  may  be  drawn  up  according  to  the  regulations  aud  dirtcboiia  iil 
act  contained,  subject  to  the  consent  in  writing  of  the  palroa  or  ] 
the  benefice  or  benefices  to  be  affected  thereby,  under  hi*  or  tlicir  I 
notwithstanding  the  vacancy  of  such  benefice  or  benefices;  aad  tlotlv 
majesty  in  council  may  thereupon  make  an  order  for  cafTymg  ftneh  i 
or  modilication  thereof,  as  the  case  may  be^  into  effect; 
being  registered  in  the  regijstry  of  the  diocese,  shall  eoai( 
and  be  forth  with  binding  on  all  persons  whatsoever,  noliritl 
vacancy  or  vacancies. 

By  Stat.  2  &  3  Vict«  c.49.  s.  7*  the  provisions  contained  to  stai.  I  Ir  f  TaL 
c.  106.  touching  the  party  or  parties  wlio  shall  be  conaktovd 
patrons,  atid  the  manner  in  which  the  consent  of  the  patrotia  sliatt  m  i 
cases  be  given,  for  the  purposes  of  such  act^  are  to  apply  to  tJke  eoM^ 
of  the  patron  or  patrons  required  to  be  given  in  atat.  2^3  VicCcI^  i^^ 

By  Stat.  2  &  3  VicL  c.  4-9.  s.  8^  when  by  any  order  of  ber  8i^f0i|  ia 
council  a  separate  parish  for  ecclesiastical  purposes  ia  oonaCitailrdL  tWMaa 
on  registration  thcreor^  and  with  tbe  consent  in  writing  of  tbe  mcwmha/td 
the  benefice  to  be  thereby  affected,  is  to  become  a  perpetual  tmtMj  mi 
benefice,  and  tbe  minister  thereof,  duly  nominated  and  lioeiModl 
his  successors^,  are  to  be  a  body  politic  and  corporatef  wilJi 
cession,  with  capacity  to  receive  and  take  to  himself  and  hii  ■ULnaiaMai  ■!■ 
landi^,  tcDemeDts,  tithes,  rent  charges,  and  hereditaments  aaiaar  liefBtf 
unto  him;  and  such  perpetual  curate  is  thenceforth  to  hMMm^  wiiiii  ^ 
limits  of  tlie  district  parish  formed  under  the  Church  BmldiiMr  Aato  §^t 
church  of  ^uch  perpetual  curacy,  sole  and  exclusive  cure  of  aodk*'* 
in  anywise  to  be  sul>jected  to  the  control  or  interference  of  tbe 
of  the  benefice  to  be  affected  by  such  order,  if  he  ahall  bate  i 
such  order ;  but  if  such  incumbent  shall  nut  have  so  < 
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last-mentioued  provision  will  not  come  into  operation  until  the  next  avoid-  The  Division 

ance  of  the  benefice  by  the  incumbent  objecting  therqto,  or  by  the  surviving  ^^^^  ^liAlTri 

incumbent  objecting,  if  more  than  one  shall  object  thereto,  and  in  such  case  Parishes. 
the  last-mentioned  provision  is  forthwith  after  such  avoidance  to  come 
into  operation. 


5.  The  Division  op  Parishes  into  District  Parishes.  Thk  Ditwioic 

or  Parishu 

By  Stat  58  Geo.  3.  c  45.  s.  21.,  in  any  case  in  which  the  Church  Build-    Pa»,8„k8. 
ing  Commissioners  shall  be  of  opinion,  that  it  is  not  expedient  to  divide   $(3^  5^  q^o.  3. 
any   populous  parish  or  extra- parochial  place  into  a  complete^  separate,   c.  45.  s.  21. 
and  distinct  parish,  but  to   divide   the  same   into   ecclesiastical  districts   3„"|^j_ 
as  they,  with  the  consent  of  the   bishop   signified  under  his  hand   and   Commissioners 
seal,   may   deem   necessary  for  the  purpose  of  affording  accommodation  "j^*?gjj^^"[,*j^ 
for  the  attending  divine  service  according  to  the  rites  of  the  united  Church  ecclcMiastical 
of  England  and  Ireland,  to  persons  residing  therein,  in  the  churches  and  districts, 
parochial  chapels  already  built,  or  in  additional  churches  or  chapels  to  be 
built  therein,  and  as  may  appear  to  such  commissioners  to  be  convenient 
for  enabling  the  spiritual  person  or  persons  who  may  serve  such  churches 
or  chapels  to  perform  all  ecclesiastical  duties  within  the  districts  attached  to 
such  r&ipective  churches  and  chapels,  and  for  the  due  ecclesiastical  super- 
intendence of  such  district,  and  the  preservation  and  improvement  of  the 
religious  and  moral  habits  of  the  persons  residing  therein,  the  commissioners 
are  to  represent  such  opinion  to  his  majesty  in  council,  and  state  in  such 
representation  the  bounds  by  which  such   districts  are   proposed  to  be 
described;   and  if  thereupon  his    majesty   in    council  shall  think   fit    to 
direct  such  division  to  be  made,  such  order  will  be  valid  for  effecting  such 
division. 

By  stat.  58  Geo.  3.  c.  45.  s.  25.  every  church  and  chapel  built  or  acquired   Sut.  58  Geo.  3. 

under  the  provisions  of  that  act,  and  appropriated  to  any  such   district  n'tt'*^ 

parish  so  made  under  its  provisions,  is  to  be  deemed  a  perpetual  curacy,  churches  uid 

Lnd  be  considered  as  a  benefice  presentative  so  far  only  as  that  the  licence  <;^«P*1»  *<>  be 

...  ,    ,  deemed  bene- 

thereto  is  to  operate  in  the  same  manner  as  institution  to  any  such  bene-   ^ces. 

fice,  and  to  render  voidable  other  livings  in  like  manner  as  institution  to 

any  such  benefice;  and  the  spiritual  person  serving  the   same   is  to   be 

deemed  the  incumbent  thereof,  and   to   have  perpetual  succession^   with 

capacity  to  receive  and  take  such  endowments  in  lands  or  tithes  or  both, 

or  any  such  augmentation,  as  may  be  granted  to  him  and  his  successors ; 

and  all  such  incumbents,  and  all  persons  presenting  or  appointing  any  such 

incumbents,  arc  n;spective]y  to  be  subjected  to  all  jurisdictions  and  laws 

ecclesiastical  or  common,  and  to  all  provisions,  regulations,  penalties,  and 

forfeitures  contained  in  any  acts  of  Parliament  in  force  relating  thereto 

respectively ;   and   in  case  of  any  failure  or   neglect  in    not    presenting 

or  nominating  any  such  incumbent  for   the  space  of  six  months,    such 

presentation  or  appointment  is  thereupon  to  lapse  as  in  cases  of  actual 

benefices. 

By  Stat.  58  Geo.  3.  c.45.  s.  26.  no  church  or  chapel  of  any  parish  or  Sut.  58  Geo.  3. 

district  parish,  created  according  to  the  provisions  of  that  act,  is  to  be  ji^luVdU- 
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tenable  or  bolden  with  the  origiDal  church  of  the  pwish  or  extra-pvodiiai 
place  out  of  which  such  parish  or  district  parish  shall  haTe  been  taken,  or 
with  the  church  or  chapel  of  aoy  other  such  parish  or  district  parish. 

By  Stat  58  Geo.  3.  c.  45.  s.  30.  the  division  of  any  parisli  into  district 
parishes  only,  and  not  into  complete,  separate,  and  distinct  parishes,  is 
not  in  any  manner  to  affect  any  land,  glebes,  tithes,  moduses,  or  endowment 
of  or  belonging  to  the  original  church  of  the  parish  or  extra-parochial 
place,  all  which  is  to  continue  to  belong  to  the  incumboit  thereof,  and  to 
be  holdcn,  demanded,  taken,  and  received  by  him  in  like  manner  as  if  no 
such  division  had  taken  place ;  and  the  original  parish  is  to  remain  and 
continue  a  parish,  as  to  all  such  glebe  lands,  tithes,  modoses,  and  endow- 
ment, and  all  dues,  rights,  and  remedies  in  relation  thereto,  as  if  the  act 
had  not  passed. 

By  Stat.  58  Geo.  3.  c.  45.  s.  32.  the  Church  Building  Conuniasioners  can 
ascertain  the  average  amount,  in  any  parish  or  extra-parodiial  place,  of  all 
fees,  oblations,  and  offerings,  whether  voluntary  or  otherwise,  for  the  three 
years  preceding  the  making  any  such  division  into  district  parishes,  and  also  for 
each  year  subsequent  to  such  division,  during  the  incumbency  of  the  existing 
incumbent,  and  may  for  that  purpose  sununon  and  examine  upon  oath  the 
incumbent  or  any  other  person  or  persons,  and  require  the  production  of 
and  examine  any  books  or  papers  necessary  for  that  purpose,  and  there- 
upon to  cause  compensation  to  be  made  out  of  tHe  monies  granted  by 
that  act  to  the  incumbent  of  any  such  parish,  during  his  incumbency,  for 
any  loss  which  he  may  sustain  by  reason  of  the  diminution  thereof  in  con- 
sequence of  any  such  division  into  district  parishes,  and  of  such  fees, 
oblations,  and  offerings  being  transferred  thereby  to  the  spiritual  persons 
serving  the  churches  or  chapels  of  district  parishes  under  the  provisions  of 
that  act ;  provided  that  no  such  ascertainment  or  compensation  made  there- 
upon, or  inquiry  made,  or  matter  or  thing  done,  or  evidence  given  or  pro- 
duced in  relation  thereto,  is  in  any  manner  to  affect  or  prejudice  anj 
question  as  to  any  right  or  claim  in  relation  to  any  such  fees,  oblations,  or 
offerings. 

Stat.  59  Geo.  3.  c.  134. 8.6.  (1),  after  reciting  that  a  considerable  population 
is  frequently  collected  together  at  the  extremities  of  and  locally  situate  in 
parishes  or  extra-parochial  pliCces  contiguous  to  each  other,  at  a  distance 
from  the  respective  churches  or  chapels  of  such   respective  parishes  or 
extra-parochial  places^  enacts; — that  the  Church  Building  Commissioner;, 
with  such  consent  as  is  required  by  stat  5S  Geo.  S.  c.  4n5.  in  the  case  of 
district  parishes,  may  unite  and  consolidate  any  such   contiguous  parts 
of  parishes  and  extra-parochial  places  into  a  separate  and  distinct  district, 
for  all  ecclesiastical  purposes,  and  cause  such  district  to  be  named,  ascer- 
tained, and  marked  out  by  described  bounds  (2),  and  cause  such  name 
and   the  description  of  such  bounds,  when   approved   by  his   majesty  io 
council,  to  be  enrolled  in  the  High  Court  of  Chancery,  and  in  the  o^ 
of  the  registry  of  the  diocese  to  which  such  district  belongs,  and  to  make 
grants  or  loans  for  or  towards  the  building  of  or  to   build  any  chapd 
or  chapels,  with  or  without  cemeteries,  in  and  for  the  use  of  the  inhabitants 


( 1 )   rukftost,  Stat.  8  &  9  Vict.  c.  70.  s.  9. 


(2)  For  cases  of  exempt  and  pecalisr /STB- 
diction,  vide  stat.  2  &  3  Gol.  4.  c.  61. 
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of  any  sucli  dUtrict,  in  such  manner  and  under  such  regulations  as  may  in   The  Dmuox 
the  judgment  of  the  commissioners  appear  from  the  circumstances  to  be  °''  "^***™ 
most  expedient,  and  to  constitute  any  such  district  a  consolidated  chapelry ;   Parities. 

that  every  such  chapelry  is  to  be  under  the  superintendence  of  such  spiritual  

person  as  shall  'be  appointed  under  the  provisions  of  that  act  to  serve  any 
such  chapel ;  and  such  spiritual  person  is  to  have  cure  of  souls  in  such  dis- 
trict; and  the  right  of  presentation  and  appointment  of  such  spiritual  per- 
son is  thenceforth  to  belong  to  such  person  or  persons  and  be  exercised  in 
such  manner  as  may  be  agreed  by  the  several  patrons  of  the  churches  or 
chapels  of  such  parishes  and  extra-parochial  places  respectively,  with  the 
approbation  of  the  commissioners ;  that  banns  of  marriage  may  be  published, 
and  marriages,  christenings,  churchings,  and  buriab  may  be  solemnised  and 
performed  in  any  such  chapel,  immediately  and  at  all  times  after  the  con- 
secration thereof;  that  the  pew  rents  in  such  chapel  shall  be  fixed,  and 
salaries  to  the  minister  and  clerk  assigned  therefrom,  in  such  manner  as  is 
directed  in  that  act  or  in  stat.  58  Geo.  3.  c  45.,  concerning  pew  rents  and 
salaries  in  separate  or  district  parishes ;  that  all  fees  and  offerings  which  may 
arise  and  accrue  within  such  chapelry  according  to  such  table  of  fees  as  the 
commissioners  shall  make,  with  the  approbation  of  the  bishop,  may  be 
demanded,  received,  sued  for,  prosecuted,  and  recovered  by  the  spiritual 
person  having  cure  of  souls  therein,  and  by  the  clerk  and  sexton  of  such 
chapelries,  in  likemanher,  as  if  every  such  chapelry  was  a  distinct  parish  (1); 
that  the  commissioners  shall  in  every  such  case  ascertain  and  make  com- 
pensation, in  manner  directed  in  like  cases  under  stat  58  Geo.  3.  c.45.  for 
any  loss  which  may  be  sustained  by  the  incumbent  of  any  contiguous 
parish  or  extra-parochial  place  which  shall  form  part  of  any  such  dis- 
trict, by  reason  of  any  fees,  oblations,  and  offerings  being  transferred  to 
the  spiritual  person  serving  any  such  chapel ;  that  all  such  chapelries  shall 
be  deemed  to  be  benefices,  and  be  subject  to  the  jurisdiction  of  the  bishop 
and  archdeacon  within  whose  diocese  and  archdeaconry  the  altar  of  such 
chapel  shall  be  locally  situate,  and  to  all  the  laws  in  force  concerning 
presentation  and  appointment  to  benefices  and  churches,  and  lapse,  and  all 
otLer  Jaws  relating  to  the  holding  of  benefices  and  churches.  (2) 

But  by  stat  59  Geo.  3.  c.  134*.  s.  12.  the  existing  incumbency  is  excepted.   Sut  59  Geo.  s. 

By  stat  59  Geo.  3.  c.  134.  s.  19.  no  chapel  built  or  acquired  under  the  ^  ^^^'  •*  ^^' 

provisions  of  stat  58  Geo.  3.  c.45.,  situate  in  any  district  parish  and  made  a  ^*^  ^^  GcaS. 

parish  for  ecclesiastical  purposes  under  the  provisions  of  the  latter  act,  and   chapd  in  mj 

which  shall  not  be  or  be  made  the  church  of  such  district,  is  to  be  or  be  district  parish. 

deemed  to  be  a  perpetual  curacy,  or  considered  in  law  as  a  benefice  pre- 

tcntative  under  the  provisions  of  that  act. 

By  stat.  3  Geo.  4.  c.72.  s.  15.  (3)  all  bodies  politic,  corporate,  or  collegiate,  Sut  s  Geo.  4. 

c  72.  s.  15. 

(1)  At  to  endowment  of  consolidated  tlie  legal  £ees  or  duet  for  the  performance  of 
cbapt'lries,  ride  Ktat  1  &  2  Vict.c.  107.  s.  14.  the  respective  offices  of  marriage,  baptism, 

(2)  It  is  suggested  tliat  in  the  event  of  a  churching,  and  burial,  so  long  as  the  clerk 
consolidated  district  being  formed  under  and  sexton  of  the  old  parish  shall  aererallj 
ttaL  59  Geo.  S.  c  134.  s.  6.,  or  a  cha-  hold  their  respective  offices  as  there  are  no 
pclry  district  assigned  under  the  16th  sect.  funds  in  the  liands  of  the  board  applicable  to 
of  that  act,  an  arrangement  should  be  made  the  compensation  of  the  clerk  and  sexton  of 
that  the  clerk  and  sexton  of  the  new  dis*  the  parish  church  for  loss  of  fees. 

trict  shall  act  as  the  deputies  of  the  clerk  (3)   rtde  sUt  1  &2  Vict.  c.  107.  s.  15. 

and  sexton  of  the  old  parish  with  res|»ect  to 
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of  the  incumbent   or  minister  of  such   churcli,   may  transfer  the  rights,  The  Divisiom 

emoluments,  tithes,  and  other  endowments  (if  any)  belonging  to  the  in-  ^^^^  Dictiuct 

cumbent  of  such  church,  to  any  new  church   which   has   been  or  here-  Parishk^;. 

after  may  be  built,  and  which  is  situate  in  the  parish  where  such  part  chial  church  a 

of  such  cathedral  is,  or  is  deemed  to  be,  the  pai;^sh  church ;  and  in  case  transfer  of  the 

of  such  transfer  the  same  provisions,  touching  the  rights  and  privileges,  "gl^^^*  *<^'  1»®- 

tuccession  and  appointment  of  the  incumbent   or  minister  of  such  new  parochial 

church,  and  the  performance  of  the  offices  therein,  and  the  examination  church  may, 

into  the  claims  of  parties  claiming  to  hold  pews  or  seats  by  faculty  or  consents,  be 

prescription  in  the  old  parish  church,  and  the  assignment  of  pews  or  seats  made  by  the 

to  those  who   have   substantiated   such   claims,  will  apply  to  such  new   p^^J^^  Build- 

ing  Commis- 
churcb,  which  after  such  transfer  will  become  the  parish  church  in  lieu  of  siuncrs  to  a 

the  former  parish  church  so  belonging  to  such  cathedral ;  and  such  new  "«J  church ; 
church,  and  the  incumbent  or  minister  thereof,  will,  from  and  immediately  cY^\f^y  church 
after  such  transfer,  be  and  remain  subject  in  all  respects  to  the  samp  ordi-  •hall  thence- 
nary  and  other  ecclesiastical  jurisdiction  and  superintendence  as  the  old  [he^e^omV 
parochial  church  and  the  incumbent  or  minister  thereof  respectively  were  trol,  &&  as  the 
or  otherwise  would  have  been  subject  to ;   and  the  part  of  the  cathedral  cathedral 
church  so  vacated  will  thenceforth  remain  and  be  deemed  to  be  part  of  the 
cathedral  church  itself,  in  the  same  manner  and  as  fully  as  if  it  had  never 
been  used  as  a  parochial  church,  and  from  thenceforth  be.  subject  to  the 
same  control  and  superintendence,  and  to  the  same  laws  as  to  repairs,  as 
exist  and  are  in  force  with  respect  to  the  cathedral  church  itself;  and  the 
parish  will  thenceforth  be  exempt  from  all  further  liability  (if  any)  to  keep 
the  same  in  repair :  provided  that  the  party  or  parties  liable  to  the  repair 
of  part  of  the  cathedral  church,  whilst  it  was  so  used  as  a  parochial  church, 
will  continue  to  be  liable  to  the  repairs  of  such  new  church. 

By  Stat.  8  &  9  Vict.  c.  70.  s.  5.,  where  there  is  not  any  consecrated  church   stat  8&9  Viet 
in  one  of  two  parishes  which  may  have  been  for  thirty  years  next  before  ^ '?'.  *!  ^' 
the  31  St  day  of  July,  184-5,  united,  or  reputed  to  have  been  united,  for  f^^^  united 
ecclesiastical  purposes,  and  where  a  new  church  has  been  or  shall  hereafter  with  another 
be  built  wholly  or  in  part  out  of  any  funds  at  the  disposal  of  her  majesty's  un"ttd^„it*Jr 
commissioners  in  the  parish  in  which  there  is  not  any  such  church,  the   new  churdi 
whole  of  such  parish  may,  after  the  consecration  of  such  new  church,  be  ^^^^  therein, 
disunited  for  ecclesiastical  purposes  from  the  other  parish,  and  may  be 
formed  into  a  separate  and  distinct  parish  for  such  purposes. 


6.  The  Division  op  Parishes  into  Chapei.ries.  (l)  ThkDitimok 

^    ^  or  Pahishm 

By  Stat.  59  Geo.  S.  c.  134.  s.  16.  the  Church  Building  Commissioners  in  the  msa. 

same  manner,  and  with  the  like  consents  as  are  required  in  case  of  division  stat.59  Geo. 3. 

into  ecclesiastical  districts  under  that  act  or  stat  58  Geo.  3.  c.  45.,  can  assign  «•  134.  «.  16. 

a  particular  district  to  any  chapel  of  ease  or  parochial  chapel  already  exist-  ^^^  aasij^n  dis* 

ing,  or  to  any  chapel  built  or  which  may  hereafter  be  built  or  acquired  under  tricii  tocha- 

the  powers  of  such  statutes;  and  such  district  will  be  under  the  immediate  jjf '^"ateau  ^*^ 
care  of  the  curate  appointed  to  serve  such  chapel,  but  subject  nevertheless 

(1 )   nje  ante,  stat.  59  Gea  3.  c.  1 34.  ».  6. 
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to  ihe  superintendence  and  control  of  the  incurub<*nt  af  tlie 

and  all  such  curates  are  to  be  nominated  by  the  locumbenl  of  tlie 

the  bishop  for  his  licence,  except  where  the  right  of  notuitifttifia  it 

VLNted  in  any  other  person,  and  in  every  such  case  by  the 

such  right  of  nomination,  subject  to  all  the  laws  in  force  relatiag  to  ftlpnih 

ary  curates,  except  as  to  tlie  assigning  of  tJieir  salaries :   |inividcd  llnltit 

commissioners  can.  with  the  con^nt  nf  the  bishop  of  the  dtcMsefs^ 

^  hether  any  and  what  part  or  proportion  of  the  fees  urduei  for 

baptisms,  churchiogs,  and  bunab  shall  be  assigned  to  any  sucb  mifw^tai 

whether  banns  of  marriage  shall  be  published,  and  mairaiges  or  bifitiii 

churchings  or  burials  shall  be  solemnised  or  performed  in  anj  torb  dui^ 

or  not;  and  in   any  case  in  which  marriages  shall  be  aUoireil  to  mmjwi^ 

chapel^  the  commissioners  shall  cause  the  boundaries  of  the  dktrid 

to  such  chapel  to  be  enrolled  in  the  Court  of  Chftaceryv  VmI  to  tke 

of  the  registry  of  the  diocese. 

By  Stat.  2  &  3  Vict,  c*  1-9.  8. 1.  so  muchof  staL  59  Geo.  3.  e.  134.  ii 
vides  that  no  district  chapeliy  assigned  to  any  chapel  of  c»Ae  oc 
chapel  then  already  existing,  or  to  any  chapel  built  or  whicb  migbl 
be  built  or  acquired  under  the  powers  of  stat»  59  Gtfow  Sw  c  151^  or  lit 
58  Geo.  5.  c.  45.,  should  become  a  benetiee  by  reason  of  any  ttiignraMte 
of  Queen  Anne's  Bounty  is  repealed  ;  and  so  much  of  stal.  1  Geo.  K  &  lft> 
as  provides  that  no  rector  or  vicar  of  any  mother  ekoreli*  or  any  «ite 
ecclesiastical  person  or  persons  having  cure  of  souls  wtthiD  tJie  jmnA  tf 
place  where  a  church  or  chapel  augmented  by  the  govcmori  of  tlir  Um$tf 
of  Queen  Anne  shall  be  situate,  or  his  or  their  successof%  iliovli  tf 
virtue  of  that  act  be  divested  or  discharged  from  the  same,  bat  thil  ik 
cure  of  souls,  with  all  other  parochial  rights  and  duties  (stseli  mij^miilllw 
and  allowanee  to  the  augmented  church  or  chapel  as  aforeftkl  ooljc^ 
cepted),  sliould  thereafter  be  and  remain  in  the  same  slatC!,  |^bt,  aai 
manner  as  before  the  making  of  that  act,  shall  be  repeated,  vilJi  mftft 
only  to  those  churches  or  chapels  which  have  been  already  or  itffnte 
may  be  augmented,  and  for  or  to  which  district  chapclfM  mmf  hai$ 
already  been  or  may  hereafter  be  assigned,  under  stat  59  Geo*  3.  e.  I5li* 
provided  that  unless  such  district  eliapclry  be  assigned,  the  said  provaAoa 
are  to  remain  in  full  force  and  eifecL  ^ 

By  Stat.  3  Geo.  4.  c.  72.  s.  16.  the  Church  BuOding  Commiimsm  m 
empoucred,  with  the  consent  of  the  ordinary  and  tJie  piairoo  and  rf  ftr 
incumbent  of  the  parish  f>jr  the  time  being,  or  in  case  of  tlie  rtiwaid 
any  incumbent,  then  with  the  consent  of  the  ordinajy  opoo  tbr  wtM 
avoidance,  to  convert  any  district  chapelry  made  under  ibe  proiiiieai  ^ 
Stat.  58  Geo.  3.  c.  45.  and  stat.  59  Geo.  3.  c.  134,  into  a  sepaffltc  mi  ^ 
tinct  pari:<^h  for  ecclesiastical  purposes,  or  into  a  dtttnct  f  fiA  flri^ 
those  acts,  in  any  case  in  which  a  suitable  house  of  rotdfttcc*  <i^ 
such  maintenance  as  the  commifiisioners  shall  deem  eonpMa^  C 
be  procured  and  established  for  the  use  of  the  mioister  mad  lii  ^^ 
cessors,  of  such  separate  and  di.stinct  or  district  pariah  ao  to  bt  fli^ 
and  in  which  a  compensation  shall  be  provided  to  the  ^tifffaft*ff*^*k 
commissioners  and  the  then  incumbent  of  the  parish,  for  all  ireiw  oMtfM 
oflerings,  and  other  ecclesiastical  dues  which  may  by  aacii  uJHtiw*  li 
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transferred  to  the  minister  of  such  separate  and  distinct  or  district  parish   The  Dithioh 

so  to  be  made ;  and  every  such  conversion  is  to  be  made  under  the  seal  of  ^^^  Cuapkl- 

the  commissioners,  and  registered  in  the  registry  of  the  diocese  in  which   ries. 

tlie  parish  shall  be  locally  situate,  and  enrolled  in  the  Court  of  Chancery, 

and  a  duplicate  thereof  is  to  be  lodged  in  the  chest  of  the  original  parish 

church,  and  in  tlie  church  or  chapel  of  the  separate  and  distinct  or  district 

parish.  (1) 

By  Stat  3  Geo.  4.  c.72.  s.22.  the  Church  Building  Commissioners  can,   Stat.  3  Geo.  4. 
with  the  consent  of  the  bishop  and  patron  entitled  in  fee  simple,  in  cases  ^hureh 
where  they  may  not  deem  it  expedient  to  divide  any  parish  far  ecclesiastical   Building  Com- 
purposes,or  create  separate  districts  for  ecclesiastical  purposes  therein,  either  "*****a"™tio„ 
make  a  permanent  rent-charge  on,  or  apportion  any  portion  not  exceed*   lands,  tithes, 
ing,  a  moiety  of  the  glebe  lands,  tithes,  moduses,  or  other  emoluments,  ^^' 
for  the  benefit  of  the  incumbent  of,  or  person  serving,  any  such  chapel  or 
chapels   in  any  such  parish,  as   in  their  discretion  they  may  think  ex- 
pedient :  provided  that  the  presentation  of  every  such  endoired  chapel  shall 
be  vested  in  the  patron  of  the  church  to  which  such  chapel  or  chapels  may 
appertain. 

And  by  stat.  1  &  2  Vict.  c.  107.  s.  12.  any  parish  or  extra«parochial  place   Sut.  l  &  2  Vict 
may  have  any  part  or  parts  divided  off  from  it,  either  at  once  or  at  different  ^  ^o^-  ■•  '*• 
times. 

By  stat  2  &3  Vict  c.4>9.  s. 2.,  in  the  case  of  any  church  or  chapel   StotS&SVict 

augmented  by  the  governors  of  the  Bounty  of  Queen  Anne,  and  for  or  to  ®;  ^^-  f-^- 

.  .  ,  ...1.1  11.  t  A  .  .         .     Any  church  or 

which  any  district  chapelry  has  already  been  or  hereafter  may  be  assigned,  chapel,  aug- 

whether  before  or  after  such  augmentation,  such  church  or  chapel  is  to  be  mcnted  by 

a  perpetual  curacy  and  benefice,   and  the  minister  duly  nominated  and   B^u^tv  bavtnff 

licensed  thereto,  and  his  successors^  are  not  to  be  stipendiary  curates,  but  a  dUtrict,  to  be 

to  be  perpetual  curates^  and  a  body  politic  and  corporate,  with  perpetual  *  perpetual 

succession,  and  to  receive  and  take  to  themselves  and  their  successors  all  the  minister  to 

such  lands,  tenements^  tithes,  rent-charges,  and  hereditaments  as  shall  be  *>«  «"  incum- 

granted  unto  or  purchased  for  them  by  the  governors  of  the  Bounty  of  elusive  cure  of 

Queen  Anne;  and  such  perpetual  curates  are  thenceforth  to  have,  within  souls  within 

the  district  chapelry  so  assigned,  sole  and  exclusive  cure  of  souls,  and  not  ***®  district. 

to  be  in  anywise  subject  to  the  control  or  interference  of  tho  rectors,  vicars, 

or  ministers  of  the  parishes  or  places  from  which  such  district  chapelries 

may  have  been  taken. 

By  stat  1  &  2  Vict,  c  107.  s.  10.  the  Church  Building  C(»mmissioners  can   Sut  l&2  Vict 
assign  a  district  chapelry  to  any  church  or  chapel,  with  such  consent  as  is  ^  *^^'  ••  '^* 
required  by  stat  58  Geo.  3.  c.  45.  Sc  stat  59  Geo.  3.  c  134.  respectively,  or  Queen  Anne's 
one   of  them,  in    the  manner  directed  by  such  acts ;  and  the  governors   Bounty  may 
of  the  Bounty  of  Queen  Anne  can  augment  such  church  or  chapel,  either  JJ!^*"*",*  nftp^' 
before  or  after  such  district  chapelry  has  been  formed  or  assigned,  on  tlie  the  alignment 
same  terms,  conditions,  and  regulations  as  are  or  may  be  in  force  concerning  °^*  district, 
augmentations. 

By  stat  3  &  4  Vict  c.  60.  s.  1.  the  Church  Building  Commissioners  can   Stat.  3&  4  Vict 
assign  a  new  district  chapelry,  or  new  district  chapelries,  under  the  provi-  ^^°' '*  ^\ 
sions  of  the  Church  Building  Acts,  to  any  church  or  chapel  situated  in  a  chapelries  may 
district  chapelry  which  has  been  or  hereafter  may  be  foiiiied  under  those  be  formed. 

(1 )  When  a  new  church  may  lie  substituted  for  an  old  church,  vide  btat  3  Geo.  4.  c.  7i2. 
•.HO.  8c  sut.  8  &  9  Vict  c.  70.  s.  1. 
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acts,  and  such  new  district  cliapelry  or  district  chaj^rlrifS  may  br  i<im>nl  } 
out  of  a  part  or  parts  of  one  or  more  of  such  tirst  formcti  dbuirl  chajw^ 
or  chapel  lies,  with  or  without  any  part  or  parts  of  the  puiftli  or 
out  of  which  .^uch  district  chapelry  or  chapelries  may  have  be«B 
and  also  of  any  extra-parochial  place,  or  any  jxirt  theri*of ;  and  iJm!  ri|kl 
of  nomination  to  the  chapel  or  chapels  of  such  new  dUtri4!t  ^kaftkfm 
district  chapdriei*  b  to  belong  to,  and  be  exerciaed  by,  the  ittevntbatt  tf 
the  parish  ont  of  which  such  tirst  a&signed  district  cbapelry  may  kaif 
been  taken,  unless  the  right  of  nomination  thereto  be  legatlj  iretitc<i  in  m^ 
other  party,  and  in  that  case  such  right  of  nomination  U  to  McNng  to  Mm, 
or  to  such  party  as  may  be  agreed  upon  by  him  and  the  c€mimhmotmk 
with  consent  of  the  bishop ;  and  the  chapel  or  chapels  af  atteJi  mtm  §l, 
trict  chapelry  or  district  chapelries  are  respectively  to  be  subfrclMl  Intk 
provisions  and  regulations  contained  in  the  Church  Building  Aeu 
district  chapelries. 

By  Stat.  8  &  9  Vict*  c.  70.  ».  9.,  after  reciting  stat*  59  Geow  3,  c  IS^ 
ing  the  formation  of  consolidated  chapelries,  enactSi,  that  where  a 
is  collected  toj^ether  at  the  extremities  of,  and  locally  »ituai^  Uit 
or  extra-parochial  places  contiguous  to  each  other  at  a  dUtaaee  tram 
respective  churcfi&s  of  such  respective  parishes  or  extra^paroekial  pli 
and  where  there  ts  or  shall  be  a  consecrated  church  in  any  of  sadi 
or  extra-parochial  places  so  circumstanced  and  situated,  the  CliQrcIl 
ing  Commissioners,  with  the  consent  of  the  bishop  of  thedioceBr,  or  if  Mdk 
parishes  or  places  are  situate  in  different  dioceses-,  then  witli  tbe  wiatralirf 
tlie  respective  bishops  thereof,  signified  under  his  or  their  haadf  and  wA 
and  with  the  consents  also  in  like  manner  signified  of  the  patiofit  oTnel 
respective  parishes  or  extra-parochial  places,  may  represeot  to  hm  M^f^ 
in  council  the  expediency  of  uniting  any  such  contiguotia  parts  «f  mA 
parishes  or  parts,  or  the  whole  of  such  extra-parochial  ploctss,  ialooatfii^ 
soli  dated  chapehy  for  such  church  with  respect  to  all  eccle^aptieal 
and  such  representation  shall  contain  a  de^criptioo  of  ftueh 
may  appear  advisable  to  the  commissioners  for  such  consolidaled 
and  sliall  stale  to  what  corporate  body*  aggregate  or  aolrt  or  foam 
their  ur  hts  successors,  heirs,  and  assigns,  the  right  of  preaefttasioo  lai^ 
pointment  to  the  church  of  such  consolidated  ehapelry  is  propitij  ai^ 
such  consents,  and  with  the  approval  of  the  commissiooers,  to  biloag;  i^ 
if  tliereupon  her  Majesty  in  council  shall  think  fit  to  oHer  sodi  coorf" 
dated  chapelry  to  be  so  fontied»  such  order  shall  be  gocnl  and  valid  far^ 
purpose  of  forming  the  same,  and  the  right  of  preseolatJon  and  OiuuiJairttil 
the  church  of  every  such  consolidated  chapelry  so  formed  diaU  hakmf^ 
and  (when  occasion  may  require)  may  be  exercised  by  such  iKxty  or  prtP*^ 
their  or  his  succi^^ors,  heirs,  and  assigns,  as  shall  br  to^mtionMi  tn  rad  ^ 
presentation,  and  the  spiritual  person  so  nominated  and  appotatfdr  v^ 
occasion  may  re<juire,  shall  be  pre^sented  to  the  bishop  of  the  diaeoi^^^ 
licence;  and  (sa^e  and  except  those  cases  where  at  ibc  tiato  of  sodi  ^ 
i<olidation,  such  churcli  was  either  the  church  of  a  rc^ctoqr  or  vlcm^jt.^ 
theji  the  t^aid  church  shall  retain  its  original  character)*  the  €hm9tkti^ 
consolidated  chapelry  shall  be  deemed  a  perpetual  curacy t  tad  tM  ^ 
eon?idered  in  law  as  a  benefice  presentatjvc>  so  far  only  as  tliaA  t)ir  fi0S* 
thereto  shall  operate  in  the  same  manner  as  institution  to  any  bradfcsf.^ 
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shall  render  void  other  livings,  in  like  manner  as  institution  to  any  benefice ;  The  Division 

and  the  spiritual  person  serving  the  same  shall  be  deemed  the  incumbent  ^kto^Chap*  - 

thereof,  with  exclusive  cure  of  souls  therein,  and  shall  have  perpetual  sue-  hies. 

cession,  and  shall  be  a  body  politic  and  corporate,  and  he  and  his  successors  — ~ 

may  receive,  take,  and  hold  such  endowments  in  lands  or  tithes,  or  both,  or   ^**"***<^'^  thcrcs 
•'  '  '  *  '  of  to  l»e  a  per  - 

any  such  augmentation,  as  shall  be  granted  to  him  or  them,  in  the  same   petual  curate. 

manner  as  any  other  incumbent  is  by  law  entitled  to  do ;  and  every  such 
incumbent  shall  be  subject  to  all  jurisdictions  and  laws  ecclesiastical 
or  common,  and  to  all  provisions  contained  in  any  acts  of  parliament 
in  force  relating  to  such  persons;  and  the  church  of  every  such  con- 
solidated chapelry  shall  be  subject  to  the  jurisdiction  of  the  bishop  within 
whose  diocese  and  archdeaconry  the  communion  table  of  such  church  shall 
be  locally  situated,  and  to  all  the  laws  in  force  concerning  presentation  and 
appointment  to  benefices  and  churches,  and  all  other  laws  relating  to  the 
holding  of  the  same:  provided  that  where  at  the  time  of  forming  such 
consolidated  chapelry  the  church  shall  be  full^  the  spiritual  person  filling 
such  church  shall  be  and  remain  incumbent  of  the  church,  and  also  of  the 
whole  consolidated  chapelry. 

By  Stat.  8&  9  Vict  c. 70.  s.  10.  banns  of  marriage  may  be  published^  and   Stat 8&9 Vict, 
marriages,  christenings,  churchings,  and  burials  performed,  in  the  church  of  ^'IP'  **  ^^ 
ever}'  such  consolidated  chapelry  so  formed,  and^  notwithstanding  anything   church  may  be 
contained  in  stat.  59  Geo.  3.  c.  134.  to  the  contrary  thereof,  the  fees  arising  performed 
therefrom  shall,  unless  voluntarily  relinquished  by  them  or  either  of  them,   *"^'*^*'^- 
belong  to  the  incumbent  and  clerk  respectively  of  the  parishes  out  of  which   off°^I^*!°"^" 
such  consolidated  chapelry  shall  have  been  formed,  during  their  respective 
incumbencies,  or  during  the  time  the  clerk  shall  retain  his  situation  ;  and 
the  incumbent  of  such  consolidated  chapelry  shall  keep  an  account  of  the 
fees  so  received,  and  shall  every  year  pay  over  the  same  to  such  incumbents 
and  clerks  respectively  who  would  have  been  entitled  to  them  if  such  con- 
solidated chapelry  had  not  been  formed ;  and  after  the  next  avoidance  of 
such  respective  incumbencies,  and  after  the  situations  of  such  respective 
clerks  shall  have  become  vacant,  such  fees  shall  belong  and  be  paid  to  the  in- 
cumbent of  such  consolidated  chapelry  and  the  clerk  of  the  church  thereof. 

By  Stat  8  &  9  Viet.  c.  70.  s.  12.  the  Church  Building  Commissioners  may   Stat.  8&  9  Vict. 

make  a  grant  out  of  the  available  monies  in  their  hands  for  or  towards  the   ?;'°*  ^  l^* 

Commissionert 
erection  of  new  churches  in  aid  of  the  erection  of  any  new  church  intended   may,  in  certain 

to  be  made  the  church  of  any  consolidated  chapelry,  although  the  popula-  ^^^^^  'P*^® 

tion  of  the  parish  or  extra-parochial  place  in  which  such   church  will  be  fh^^rection  of 

situate  may  not  amount  to  four  thousand  persons  and  upwards,  and  although   the  church  for 

there  may  be  church  accommodation  for  more  than  one  fourth  of  the  in-  5"?  ^"u     *i 
...  *.        .  .  .  ..11  .  .    1    .         .  1.     dated  chaju'lry. 

habitants  of  such  parish  or  extra-parorliial  place,  provided  that  the  consoli- 
dated chapelry  shall  contain  a  ))opulati()n  of  at  least  four  thousand  persons, 
with  church  accommodation  therein  for  not  more  than  one  fourth  of  the 
inhabitants  thereof. 
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Stat.  I  &  'J  Vict, 
c.  106.  s.  i>7. 
Power  of  ad- 
justing (lis* 
putes. 


SL.t.8S:9Vict. 
c.  70.  s.  -22, 
.Ap|M>rtiouinent 
of  bwiuc-st*,  &c. 
anti  ul>4.>  of 
char^fi,  tu  bo 
made  by  the 
C'«turt  of 
Chancery. 


7.  The  Alteration  of  the  Contests  of  Parishes. 

By  Stat.  1  &  2  Vict.  c.  106.  s.  26.  &  stat  2  &  3  Vict.  c.  49.  s.  6.  provi. 
sions  are  made  for  annexing  isolated  places  to  the  coDtiguoos  parishes,  or 
making  them  separate  benefices.  (I) 

Stat  1  &  2  Vict.  c.  106.  s.  27.»  after  reciting  the  changes  effected  for 
uniting  or  disuniting  benefices,  and  for  altering  the  contents  of  parishes, 
and  that  when  the  oniers  for  those  purposes  respectively  came  into  opera- 
tion, they  might  raise  doubts  and  create  disputes  not  foreseen  at  the  time 
when  such  orders  may  have  been  made  respecting  ecclesiastical  jurisdiction, 
glebe  lands,  tithes,  rent  charges,  and  other  ecclesiastical  dues,  rates,  and 
payments,  patronage,  rights  to  pews,  and  the  definition  of  local  bound- 
aries, enacts  —  that  her  Majesty  in  council,  at  any  time  within  five  years 
after  such  orders  respectively  shall  come  into  full  operation^  if  occasion 
shall  arise,  may  make  a  supplemental  order  for  removing  such  doubts  acd 
settling  such  disputes ;  and  every  such  supplemental  order  is  to  have  tbe 
same  force  and  effect  as  if  it  had  formed  part  of  the  original  order  made 
under  the  provisions  of  the  act :  provided  that  in  every  case  in  which  the 
contents  of  parishes  shall  be  so  altered,  such  alteration  is  not  in  any  way 
to  affect  the  secular  rates,  taxes,  charges,  duties,  or  privileges  of  sac& 
parishes,  or  of  any  part  of  them. 

By  Stat.  S  &  9  Vict.  c.  TO.  s.  22.,  where  the  Church  Building  Com- 
missioners shall  have  already  formed,  or  shall  hereafter  form,  any  dis- 
tinct and  separate  parish,  district  ])arish,  or  district  chapelry,  out  of  any 
parish  or  extra- parochial  place,  the  Court  of  Chancery,  on  a  petition 
being  presented  to  the  Court  by  any  two  persons  resident  in  any  parish  or 
extra-parochial  place  (such  petition  to  be  presented,  heard,  a::d  determined 
according  to  the  provisions  of  stat.  52  Geo.  3.  c.  101.),  may  apportion  be- 
tween th^  remainina  part  of  such  parish  or  place  and  the  distinct  and 
separate  parish,  or  district  parish,  or  district  chapelrj,  any  charitable  de- 
vises, bequests,  or  gifts  which  shall  have  been  made  or  given  to  or  for  the 
use  of  any  such  parish  or  extra-parochial  place,  or  the  produce  thereof,  and 
in  any  such  case  to  din-et  that  the  distribution  of  the  proportions  of  such 
devisi's,  bequi»sts,  or  gifts,  or  the  produce  thereof  as  shall  be  so  appor- 
tioned, shall  be  made  and  distributed  by  the  incumbent  or  spiritual  person 
Starving  the  church,  or  by  the  churchwardens  of  any  such  distioct  and 
sepuiate  parish,  district  parish,  or  district  chapelry.  either  jointly  or 
severally,  as  the  Court  of  Chancery  may  think  expedient ;  and  the  Coirt 
of  Chancer)-  may  apportion  between  the  remaining  part  of  such  parish  or 
place,  and  such  separate  divisions  or  districts,  any  debts  or  charges  whiei 
nuiy  have  \yevn  before  the  perio<i  of  such  apportionment  contracted  or 
charged  upon,  the  credit  of  any  church  rates  in  such  parish  or  place;  and 
all  such  apportionments  shall  be  registered  in  the  registry  of  the  dii>crse  in 
which  such  parish  or  place  shall  be  locally  situate,  and  duplicates  tiwfwf 
shall  be  deposited  with  the  churchwardens  of  such  parish  or  place,  and  ot 
each  such  division  or  district,  and  in  all  such  cases  the  costs  shall  be  ar  tie 
disoreiioi:  of  tlie  Court;  and  such  apportioned  debts  or  chanres  shall  be 
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raised  and  paid  by  the  parish  or  place  in  which  they  may  be  apportioned  The  Altera- 

in  such  and  the  like  manner  as  the  entirety  was  to  be  raised  and  paid,  or  in  TJ"*"*  ^'  *"*' 
i_  J  .  .  ......  .       i.  Contents  of 

such  manner  ana  under  such  provisions  and  conditions  as  the  Court  shall   Parishes. 
direct ;  and  when  any  securities  may  have   been  given  for  the  same,  the  " 

Court  may  order  new  securities  to  be  given  for  the  apportioned  debts  by 
such  persons  and  bodies,  and  in  all  respects  as  the  Court  may  direct,  and 
all  securities  shall  be  valid  and  binding ;  and  the  powers  and  authorities 
given  to  the  commissioners  by  stat  3  Geo.  4.  c  72.,  with  respect  to  the 
apportionment  by  them  of  such  devises,  bequests,  gifts,  and  charges,  shall 
with  respect  to  the  future  exercise  of  such  powers  and  authorities  cease 
and  determine. 


8.  The  Assignment  of  Districts.  MEirr  0**'°"' 

Districts. 

By  Stat.  59  Geo.  3.  c.  134.  8.16.  &  8tot2&3Vict.  c.  49.  s.  1.  the 
Church  Building  Commissioners  can  assign  districts  to  chapels  under  the 
care  of  curates. 

By  Stat  1  &  2  Gul.  4.  c.  38.  s.  10.  the  Church  Building  Commissioners,  with   Stat.  1  &s  Gul. 
consent  of  the  bishop  of  tlie  diocese,  in  all  such  cases  as  shall  come  before  1:  ®*  ^?*  ^  ^^' 
them,  and  the  bishop  of  the  diocese  alone  in  all  such  other  cases  as  are  may  assigu  a 
mentioned  in  the  act,  and  also  with  the  consent  of  the  patron  and  incum-  district 
bent  in  all  other  cases  in  which  additional  churches  or  chapels  have  been  ^^^d  chapels  in 
built  and  endowed,  may  proceed  to  assign  a  particular  district  to  every  such  certain  cases, 
church  or  chapel,  except  where  from  special  circumstances  they  may  deem 
it  not  advisable  to  assign  a  district,  and  such  districts  are  to  be  under  the 
immediate  care  of  the  minister  who  shall  have  been  duly  licensed  to  serve 
such  church  or  chapel,  so  far  only  as  regards  the  visitation  of  the  sick  and 
other  pastoral  duties,  and  shall  not  be  deemed  a  district  for  any  other 
purpose  whatsoever:  but  it  is  provided  that  the  commissioners  can,  with 
the  consent  of  the  bishop  of  the  diocese,  in  all  such  cases  as  shall  come 
before   them,  and   for    the   bishop  alone  in    all    other  cases,  determine 
whether  baptisms,  churchings,  or  burials  shall  be  solemnised  or  performed 
in  any  such  church  or  chapel,  or  not ;  and  the  commissioners  or  bishop 
respectively,  as  the  case  may  be,  are  to  cause  a  description  of  the  boun- 
daries of  the  district  assigned  by  them  to  such  church  or  chapel  to  be  re- 
gistered in  the  registry  of  the  bishop  of  the  diocese,  and  also  to  cau.^e  their 
order  and  direction  in  writing,  as  to  all  officios  to  be  performed  in  any  such 
church  or  chapel,  to  be  registered  in  the  registry  of  the  diocese.  (1) 

By  Stat.  I  &  2  Vict.  c.  107.  s.  10.,  in  all  cases  where  a  church  or  chapel  Stat  I  &2  VicL 
has  been  or  shall  be  hereafter  built  by  subscription,  and  endowed  and  sub-  ^  '°^*  *•  ^^ 
sequently  augmented  by  a  grant  from  Queen  Anne's  Bounty,  and  where 
the  patronage  of  such  church  or  chapel  shall  have  been  acquired  under 
any  of  tlie  acts  passed  for  regulating  the  distribution  of  such  bounty, 
the  Church  Building  Commissioners  can,  with  the  consent  of  the  bishop  and 
the  patron  and  incumbent  of  the  parish,  district  parish,  or  district  chapelry 


(1)  By  Ktnt.  ]  k  2  Gul.  4.   c.  flS.  s.  11.   provisions  arc  made,  where   districts  extend 
beyond  one  parish. 
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in  which  the  church  or  chapel  may  be,  assign  a  district  to  such  church 
or  cliapel^  and  make  the  same  a  district  parish,  but  the  patronage  of  such 
'    church  or  chapel  is  not  to  be  affected  thereby. 

^      By  Stat.  2  &  3  Vict  c.  49.  s.  10.  the  minister  b  to  have  exclusive  cure  of 
souls  within  his  district. 


BouNoAEiBs  or 
KRw  Parishes, 

DlSTRirrfl,  AND 
CHArSLRlES. 

Stat.  58  Geo,  3. 
C.45.  %.'22, 
Boundaries  de- 
scribed. 
Description  en* 
rolled  in 
Chancery. 


SUt  58  Geo.  3. 
c  45.  s.  123. 
Boundaries 
mav  be  altered. 


Stat.  3  «£  4  Vict, 
c.  CO.  s.  6. 


Stat.  58  Gea  3. 
c.  45.  s,  24. 
Districts  to  be 
sepal  ate  pa- 
rislies  for 
eccU*si.istical 
purposes. 


9.  Boundaries  of  new  Parishes,  Districts,  and  Ciiapelries. 

By  stat.  58  Geo.  3.  c.  4-5.  s.  22.  the  several  new  parishes  created  by  anr 
complete  division  under  the  provisions  of  the  act,  and  also  the  several  dis- 
tricts of  any  parish  or  extra-parochial  place  where  any  such  division  thereof 
has  been  so  made,  is  to  be  ascertained  and  marked  out  by  described  bounds, 
and  the  description  of  such  bounds  is  to  be  enrolled  in  the  Court  of  Chancery, 
and  be  registered  in  the  office  of  tlie  registry  of  the  diocese^  and  notice 
thereof  given  in  such  manner  as  the  Church  Building  Commissioners  shall 
deem  necessary. 

By  stat.  58  Gea  3.  c  45.  s.  23.  if  his  Miyesty  in  council,  upon  the  re- 
presentation of  the  Church  Building  Commissioners  made  with  the  consent 
of  the  bishop  of  the  diocese,  signified  under  his  hand  and  seal,  shall  tfaink 
fit  to  alter  such  boundaries,  at  any  time  within  five  years  after  such  enrol- 
ment, such  order  in  council  is  to  be  valid  for  the  purpose  of  effecting  such 
alteration,  and  the  same  is  to  be  enrolled  and  registered  in  like  manner  as 
in  the  Court  of  Chancery. 

But  stat.  3  &  4  Vict  c.  60.  s.6.  enacts,  that  if  her  Majesty  in  council, 
ui>on  the  ropresentation  of  the  Church  Building  Commissioners  made  with 
the  consents  of  the  bishop  of  the  diocese  and  of  the  patron  and  incumbent 
of  the  parish  church,  signified  uuder  their  respective  hands  and  seals,  .<)iall 
think  fit  to  alter  the  boundaries  of  a  distinct  and  separate  parish,  or  a  dis- 
trict parish  or  a  district  chapelry  (formed  under  stat.  58  Geo.  3.  c.45. &' 
stat.  59  (ico.  3.  c.  134-.)  at  any  time  after  five  years  from  the  time  the  descrip- 
tion of  such  boundaries  has  been  enrolled  in  the  Court  of  Chancerr. 
such  order  in  council  shall  be  valid  for  the  purpose  of  effecting  such  alte- 
ration ;  but  such  order  in  council  must  be  enrolled  and  registered  in  tbe 
Court  of  Chancery. 

By  stat.  5S  Geo.  3.  c.  45.  s.  24.  the  boundaries  therein  mentioned  an? 
to  continue  and  be  the  boundaries  of  the  parishes  or  districts  respec- 
tively, and  such  districts  are  thereupon  to  become  and  be  called  district 
parishes,  by  such  names  as  shall  be  given  to  them  respecti%'ely  in  tb^ 
instrument  enrolled,  and  become  and  be  separate  and  distinct  distnct 
parishes ;  and  the  churches  and  chapels  respectively  assigned  to  such  dis* 
tricts  are,  when  duly  consecrated  for  that  purpose,  to  become  the  distric: 
parish  churches  of  such  district  parishes  for  all  purposes  of  ecclesii*- 
tical  worship  and  performance  of  ecclesiastical  duties,  and  as  to  all  niar- 
riages,  christenings,  churchings,  and  burials,  and  the  registry  tberet>f 
n>s])ectively  within  the  same,  and  in  relation  to  all  fees,  oblations  ^^ 
oiforings,  and  the  demanding,  suing,  and  prosecuting  for  and  recoreriDg 
the  same,  and  as  to  all  other  purposes  whatsoever.  (1) 

( 1 )  By  stat.  59  Gea  3.  c  134.  s.  18.  desciiptioos  are  to  be  registered  in  the  Jtp^ 
of  the  diocc»e. 
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By  Stat  I  &  2  Gul.  4.  c.  38.  s.  11.,  id  cases  where  the  district  to  be  pro-  Boundaries  of 

vided   for  any  church  or  chapel   erected  or  to  be  erected  extends   into  d,^kicm!*aki) 

more  parishes  than  one,  all  the  conditions  thereby  directed  to  be  complied  Chapelriks. 

with  are  to  be  observed  with  respect  to  the  patrons  and  incumbents  of  each  statrr&2 

parish,  any  part  of  which  may  be  comprised  in  such  district,  and  the  patron  Gul.  4.  c.  38. 

or  patrons,  incumbent  or  incumbents,  of  each  such  parish,  are  to  be  entitled  ^*  ^:  . 

to  such  and  the  same  notices,  and  such  and  the  same  rights  and  privileges,  where  districu 

as  if  such  district  were  solely  situate  in  one  only  of  such  parishes.  extend  beyond 

By  Stat  3  &  4  Vict  c  60.  s.  7.,  if  the  consent  of  the  incumbent  be  not  t"*  '^  ^ 

Stat    3  &  4 

obtained  to  the  alteration  of  the  boundaries,  the  order  in  council  on  the  w^i  c.  6a 

representation  of  the  Church  Building  Commissioners  may  be  made  to  >•  7. 

effect  the  alteration,  with  the  consents  of  the  bishop  of  the  diocese  and  bo^darhw  not 

the  patron,  though  without  the  consent  of  the  incumbent ;   provided  that  to  take  effect 

such  alteration  does  not  take  effect  until  after  the  next  avoidance  of  the  ^»*hout  m- 

cumbent  5  con- 
parish  church.  gent  until  next 

By  Stat  8  &  9  Vict.  c.  70.  8.  16.  the  Church  Building  Commissioners  can  avoidance. 

at  any  time   alter  the  boundaries  of  a  distinct  and  separate  parish,  dis-  Stat.  iJ& 9  Vict 

trict  parish,  district  chapel ry,  or  consolidated  chapelry,  although  five  years  Boundaries, 

may  not  have  elapsed  since  the  description  of  such  boundaries  has  been  &c.  may  be 

enrolled   in  the  Court  of  Chancery,  or  registered  in  the  registry  of  the  ^^^   "*  *"^ 
diocese. 


PARISH  CLERK.  (1) 


1.  Origin  of  Parish  Clerks,  p.  870. 

2.  Appointment,  Qualifications,  and  Responsibilities,  p.  870 — 875. 

Qmalijication  at  to  apt  —  Canon  91. —  The  nomination  must  be  in  conformity  with  the 

canon,  if  a  custom  canuoi  be  proved  —  No  canon  can  repeal  or  alter  a  custom Church 

Building  Acts  —  Apjtointment  of  a  pauper —  Demand  of  a  poll — Archdeacon  refusing 
to  swear  in  —  Licence  from  the  ordinary  —  Office  of  parish  cUrh  conferred  a  settlement, 
and  gave  a  right  to  vote  at  parliamentary  elections — Enactments  of  Stat.  7  &  8  Vict. 
c.  59.  —  Power  to  appoint  persons  in  holy  orders  to  the  office  of  parish  derh,  and  who 
mmy  be  required  to  assist  as  assistant  curates  —  Such  parish  clerh  not  to  acquire  any 
freehold  or  absolute  right  to,  or  interest  in,  the  office,  but  to  hold  it  by  the  same  tenure 
as  stipendiary  curates  hold  their  offices  —  To  be  licensed  by  the  bishop,  and  when  appointed 
otherwise  than  by  the  bishop,  to  be  subfect  to  the  approval  of  the  incumbent  —  Appoint- 
ments of  assistant  clergy  not  to  exempt  incumbents  from  the  duty  of  providing  curates'-^ 
Pitwer  to  suspend  or  remove  jtarish  clerks,  not  in  holy  orders,  who  may  be  guilty  of 
neglect  or  mifbthaviour —  False  entries  respecting  marriages — Embezzling  the  alms 
from  the  communicants —  Power  to  remove  persons  ceasing  to  be  employed  from  jtremises 
held  by  them  in  right  of  their  employments — ArroiNTMBNT  or  DitruTy  pAaisH  CuaK 
—  Stat.  7  |r  8  y^ici'  c,  59.  s.  5.  —  Parish  clerk  need  not  be  a  parishioner, 

3.  Salary,  p.  876,  877. 

Constitution  of  Archbishop  Boniface —  Canon  91 Proceedings  must  Ite  taken  in  the 

tempond  courts  for  recorery  of  the  salary  —  When  Church  Bvilding  Commissioners  can 
srttle  the  amount  of  the  clerk* s  fees  —  Apportioning  clerk* s  fees  between  two  parishes  — 
Mofle  of  recovering  salary  under  slot.  59  Geo.  3.  r.  134.  s.  10. 

( 1 )   Vide  tit.  Cu  a  AXES  —  Prws, 
3  K  3 
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PARISH  CLERK. 


Oucix  or 

Pau»h 

Cluu. 


1.  Origiv  op  Paeish  Clekks. 

Parish  clerks  were  formerlr  real  clerk?,  of  whom  ererr  minwter  Lad  at 
least  one,  to  aMist  under  him  in  the  celebradoa  of  diraK  offices  (^  H ;  azid  for 
his  better  maintenance,  the  profits  of  the  office  of  aqitsbajiiliift  (vho  vas 
an  x<«istant  to  the  minister  in  carrring  the  bolj  vater  \\^i  venp  annexed  to 
the  office  of  parish  clerk  (3);  so  as,  in  after  times  aqnsbaiulos  was 
only  another  name  for  the  clerk  officiating  under  tbe  chief  minister. 


QrALincA- 
Tioii«.  A  no 
Rssrovuu- 

UTIEft. 

QyaliSeatioo 
as  to  age 
Canon  91. 


Canon  !M. 
'I'he  nomiiii- 
tion  mast  Ik: 
in  cfinfonnlty 
mitii  the  can  in, 
if  a  ciistoin 
cannot  l>e 
proTcd. 


2.  Appointment,  Qualipications,  and  Rcspoksibilitub. 

The  91  St  canon  decreed,  that  ^  the  clerk  shall  be  of  twentj  yean  of  age  at 
the  least,  and  known  to  the  parson,  Ticar,  or  minister,  to  be  of  hooest  ooo- 
Tenution,  and  sufficient  for  his  reading,  writing,  and  aLio  for  his  oompeteat 
skill  in  singing,  if  it  may  be/' 

Where  the  ap|>ointment  of  the  clerk  is  with  the  minister*  who  ma?  be 
suppofrfKl  to  derive  bis  right  from  the  canon,  he  would  be  bound  bj 
it,  so  that  he  could  not  appoint  a  clerk  under  the  age  of  twenty-one ;  hot 
when.*  the  appointment  is  with  the  parishioners,  as  they  exercise  the 
right  ind(*pendently  of,  or  rather  in  defiance  of,  the  canon,  there  does  not 
appear  to  )m'  any  thing  to  prevent  them  from  choosing  a  clerk  under  the 
age  of  t^  enty-one. 

All  incumbents  once  had  the  right  of  nomination  of  the  parish  clerks,  h^ 
the  corn  moil  law  and  custom  of  the  realm.  (4)  And  by  a  <H>nstitution  of 
Arclibisljoj)  Honiface,  '*  because  differences  do  sometimes  arise  betwei^n 
rectors  and  vicars  and  their  parishioners,  about  the  conferring  of  such 
officios,  we  do  decree,  that  the  same  rectors  and  vicars,  whom  it  more  par- 
ticularly concemeth  to  know  who  arc  fit  for  such  offices,  shall  endeavour 
to  plae«;  such  clerks  in  the  aforesaid  offices,  who,  according  to  theirjudg- 
nient,  arc  skilled  and  able  to  serve  them  agreeably  in  the  divine  adroiDis- 
tration,  and  who  will  be  obedient  to  their  commands.** 

By  canon  91.  "  no  parish  clerk,  upon  any  vacation,  shall  be  chosen 
within  the  city  of  London  or  ebewhcre  within  the  province  of  Canter- 
bury, but  by  the  parson  or  vicar ;  or  where  there  b  no  parson  or  vicar, 
by  the  minister  of  that  place  for  the  time  being ;  which  choice  shall  be 
signified  (5)  by  the  said  minister,  vicar,  or  parson  to  the  pariJiioners  the 
next  Sunday  following,  in  the  time  of  divine  ser^'ice.** 


( 1 )  Upon  this  subject  the  canon  law  di- 
rects : — Ut  quisque  presbyter  qui  plebem  r^ 
git,  cicricum  habcaC,  qui  secum  cantet,  et 
epistolam  ct  lectionem  legal ;  et  qui  posiit 
seliolns  tcnere  et  admonerc  suos  parochianos, 
ut  filios  suos  ad  fidem  discendam  mittant  ad 
cccle^iam ;  quos  ipse  cum  omni  eastitate 
erudiat.     Extra.  1.  3.  t  I.  c  S. 

(2)  As  to  carrying  the  holy  vater,  it  is 
stated  in  Archbishop  Courtney's  Regi^er 
(4  Epp.  194.  (a):~(^uapdc  consuetudine 
laudabili  legitime  prescript'  et  hactenus  pa- 


ci6ce  usitat'  quasi  ubique  per  totmn  Rgnoni 
Angli«  per  clericos  aquaAsigulos,  ex  duos- 
tione  rectorum  et  Tieariorum  loeorum,  par<> 
chiauMHiim  sumptibus  sustentand*  defem 
consuevit. 

(3)  Lyndwood,  Pror.  ConsL  Ang.  M?. 

(4)  Gibson's  Codex»214. 

(5)  It  seems  to  be  doubtful  vbether  titf 
canon  renders  it  imperatiTe  that  the  *P* 
pointment  of  a  parish  clerk  should  be  io*- 
nified  to  the  parishioners.  Cgmpifi  ▼• 
Matmd,  1  N.  &  P.  558. 
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Since  the  making  of  this  canon,  tlie  right  of  appointing  the  parish  clerk   ArmiNTMKNT, 
lias  often  been  contested  between  incumbents  and  parishioners,  and  pro-  tions*ani>^' 
hibitions  prayed,  and  always  obtained,  to  the  spiritual  court  for  maintain-    ItKsroNsim- 

ing  the  authority  of  the  canon  in  favour  of  the  incumbent  against  the  pK^a  '•*'^"'^ 

of  custom  on  behalf  of  tlie  parishioners.  ( 1 ) 

In  Cundict  v.  Plomer  (2)  the  parishioners  of  the  parish  of  St.  Alphage, 
in  Canterbury,  prescribed  to  have  the  election  of  their  parish  clerk ;  but  it 
was  contended  that,  by  the  canon,  the  election  of  the  clerk  was  given  to 
the  vicar.  It  was,  however,  adjudged,  that  the  prescription  should  be  pre- 
ferred before  the  canon,  and  a  prohibition  was  awarded  accordingly. 

\n  Jenny ns  case  {S)  it  appeared,  that  the  rector  of  the  parish  of  St.  No  cauon  can 
Katherine's  in  Coleman  Street,  and  Hammond,  as  clerk  there,  sued  in  the  *'^'P<^*1  *>'  "1**"" 
Spiritual  Court  to  have  his  clerk  established  in  his  ofHce,  as  he  was  placed 
there  by  the  parson  according  to  the  canon,  but  that  the  parishioners  dis- 
turbed him,  upon  a  pretence  of  a  custom  for  the  vestry  to  elect  their 
clerk.  Upon  this  surmise  of  a  custom,  the  churchwardens  and  parishioners 
prayed  a  prohibition ;  and  a  prohibition  was  granted,  for  the  Court  held, 
that  it  was  a  good  custom,  and  that  the  canon  could  not  take  it  away. 

Before  the  union  of  parishes  effected  by  stat.  22  Car.  2.  c.  1 1 .  there  was 
a  custom  in  the  parish  of  St.  Mildred  Poultry  for  the  parishioners  to  join 
with  the  rector  in  the  election  of  a  parish  clerk.  By  that  act  the  parish 
of  St.  Mary  Colechurch  was  united  to  that  of  St.  Mildred  Poultry,  the 
church  of  the  latter  parish  remaining.  Upon  a  question  respecting  the  proper 
party  to  elect  the  parish  clerk,  it  was  held,  that  the  right  of  election  after 
the  union  continued  in  the  inhabitants  jointly  with  the  rector,  and  that  an 
appointment  by  the  rector  alone,  without  the  concurrence  of  the  majority 
of  such  parbhioners,  was  void ;  and,  consecpieutly,  that  a  person  so  appointed 
could  not  maintain  trespass  against  the  churchwardens,  &c.  for  forcibly  ex- 
pelling him  from  the  reading  desk  of  the  parish  clerk.  (4) 

The  earlier  Church  Building  Acts  (stat.  58  Geo.  3.  c.  45.  and  stat.  59   Church  ItuilJ- 
Geo.  3.  c.  ISt.  enact,  that  the  clerk  of  every  church  or  chapel  built  under  *"»  ^^^* 
those  acts   shall  be  annually  appointed  by  the  minister;  but  stats.  1  &  2 
Gul.  4.  c.  38.  &  1  &  2  Vict.  c.  107.  contain  no  such  provision;   and  as 
there  can  be  no  custom  in  such  churches  or  chapels,  the  appointment  of  the 
clerk  must  be  in  accordance  with  the  canon. 

In    Hex  V.  Bulbing  (^Inhabitants  of)  (5)   a   pauper  was   appointed   a   Apiwintmeot 
parish   clerk   in  the  following  manner:   the  rector   sent  for  the   pauper  of  a  pauper, 
on  a  Sunday,  and  requested  him  to  perform  duty  on  that  day ;   and  on 
coming  out  of  the  desk,  the  rector  said  to  the  ])auper,  "  I  appoint  you  my 
regular  cK'rk  and  sexton,  and  to  follow  me  in  funerals  and  marriages.*'     It 
was  held  that  this  was  a  proi)er  appointment  of  the  pauper  as  parish  clerk. 

A  right  to  demand  a  [)oll  is  by  law   incidental  to   the  election  of  a   Demand  of  a 
parish  officer  by  show  of  hands.  (6)  P**'** 

If  a  parish  clerk  have  been  used  time  out  of  mind  to  be  chosen  by  the   Archdeactm 

vestry,  and  that  the  archdeacon  refuse  to  swear  him  in,  but  aiimits  another  "^^"'»*"«  *** 
•^  '  swear  in. 

(I)  Gibson 'h  Codex,  214.  ft   P.  411. ;    vide  etinm    Hex    v.  St,  Ann*$, 

(li)  1:J  Co.  70.  Soho  (  lUctor  of\  fJ  Burr.  1877. 

(3)  Cm.  Jac.  f;70.  (5)  .*»  A.  &  R  OK'J. 

(4)  HartUyw  Conk,  9  Ding.  728.  5  C.  (0)   CumjAeil  v.  Mauml,  1   N.  &  P.  558. 
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chosen  by  tlie  parson,  a  mandamus  will  be  issued  come 
admitiister  the  prescribed  oaths.  (I) 

And  in  King  v.  Henchman  (2),  cifltcial  of  the;  Canf^^torr  Court  «f  ikt 
Biiihop  of  London,  a  mandainus  ^as  granted  to  admit  one  Hob^rt  Tnltli 
the  ofBce  of  parisli  ck^rk  of  C'lerkeriMell,  beiug  elected  bf  ibe  ptfbl^  H 
boiijg  diown  that  the  official  had  usually  admitted  to  that  olfict* 

Parish  clerks,  after  having  been  duly  ch(»seri  and  apfxiiiilcd,  wetr  wamBf 
liceiJi^cHl  by  the  ordinary  ;  —  this  seems  to  have  bee^ii  unntsoemmry  (S);  hm 
when  they  were  licensed,  they  were  sworn  to  obey  the  minister, 

Previoui^ly  to  the  enactment  of  stat*  7  &  8  VicU  c,  B9,  scrriiig  tb»  oBm 
of  parish  clerk  for  a  year  gave  a  settlement,  although  the  clerk  wms  dioM 
by  the  parson  and  not  by  the  paiis  hi  oners  —  had  no  UccQ«e  llOS  ill 
ordinary  ^ —  and  wixs  a  certificate  man,  (t) 

And  where  a  clerk  held  hh  office  for  life,  or  quatndiu  sc  broe  fl3MM» 
it  conferred  the  parliatnentarj'  elective  frunchi»e  for  th«?  eounly  in  vbiei  tlv 
ofBee  was  situulial,  provided  the  profits  arbtng  out  of  liuid  aittottoliil  In 
4fO#.  per  armuni,  (,>) 

By  Stat.  7^8  Vict,  c,  59.  s.  2.  (6),  when  any  vacancy  orcari  ni  tlie  odt 
of  church  clerk,  chapel  clerk,  or  parish  clerk,  ill  any  dbtnct.  pmnA,  «f 
place,  the  rector  or  other  incumbent,  or  other  the  person  or  pcrMttt  CBlidvl 
for  the  time  being,  to  appoint  or  elect  such  church  clrrk,  €Imi|mI  dkilt 
or  parish  clerk,  can,  if  he  think  fit^  appoint  or  elect  a  penon  in  tlie  Wf 
orders  of  deacon  or  priest  of  the  united  Church  of  England  and  liT liiii  li 
fill  i*ueh  othee  tjf  church  clerk,  chapel  clerk,  or  parish  clerk;  ami  mdkfi^ 
son  so  appointed  or  ek^cted  will,  when  duly  licensed,  be  enlitlrd  to  Ittft 
and  receive  all  the  profits  atid  emoluments  of  atid  bclcingiitg  Io  ^^ 
ofEce,  and  also  be  liable  in  respect  thereof,  so  long  as  be  bokia  tbc  mmm, 
to  perform  all  such  spiritual  aud  ecelesiastical  duties  witbio  iock  dkllidk 
parish,  or  place,  as  the  rector  or  other  incumbent,  with  the  iaactm  oClli 
bishup  of  the  diocese,  may  from  time  to  time  require ;  but  suck  pcriMi  i* 
Itoly  orders  so  appolNted  or  elected  is  not,  by  reason  of  tuch  ap|Mitnf*«S 
or  election,  to  imve  or  acquire  any  freehold  or  absolute  right  to  or  mifMi 
in  the  otfiee  of  church  clerk,  chapel  clerk,  or  parish  clerk,  or  to  or  ia  «i|f 
of  the  profits  or  emoluments  thereof;  but  he  is  at  all  times  Io  bo  idUrii 
be  suspended  or  removed  from  hb  office,  in  the  same  tnamitr  mod  bff^ 
same  authority,  and  for  such  or  the  like  causes,  as  thoae  whtatthf  wmji  m^ 
pendiury  curate  may  be  lawfully  suspended  or  removed;  tuek  matpmaitB 
or  removal  nevertheless  being  subject  to  the  same  power  of  afipral  Id  tiff 
archbishop  of  the  province  to  which  any  stipendiary  curate  ia  or  an^li 
entitled. 

By  stat  7  ^S:  8  Vict.  c.  59.  s.  3.  evc^ry  such  appointmeat  or  tbe^o^  1 
made  by  atiy  other  person  than  the  rector  or  other  ineombcol  aC  •»! 
district,  parish,  or  place,  is  to  be  subject  to  the  consent  and  appofilof  ^ 
rector  or  other  incumbent  of  such  district,  parish,  or  plact;  aBdaop^ 


(1)2  IloU  Abr.  Pnroffatirt  It  Roy  (L), 
334.  pi.  5.  J  5  Vin.  Abr.  Mandamus  (H  3), 
SQ4. 

(2)  5  Bac.  Alir.  Mfimdafnun  (C),  263. 

(3)  Peak  V,   iSo*rn»r»  'i  Str.  9^  J, 

(-1)  Gatltm  and  MHivich  {Farhhc$  of}, 
S  S«lk.  536.      Ptak  V,  Buurn*,  '2  Str.  t>*»2. ; 


vide  etiam  Sifp,   CU'^ttU  5   Do^  ^  ^ 

327.      Ilex  r,  y:taig  (  ChHk},  4  X.*  H  •* 

//wfri  V*  AVttiir  (  OlfrA).  7  C  ik  r.  f  ^ 

I  5)   I  Sf^ttvtis  Of 
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in  holy  orders  so  appointed  or  elected  is  to  be  competent  to  perform  any  of 
the  duties  of  his  office,  or  any  other  spiritual  or  ecclesiastical  duties  ^vithin 
such  district,  parish^  or  place,  or  to  receive  or  take  any  of  the  profits 
qr  emoluments  thereof,  unless  and  until  he  has  duly  obtained  from  the 
bishop  of  the  diocese  within  which  such  district,  parish,  or  place  is  situ- 
ate, such  licence  and  authority  in  that  behalf  as  are  required  and  usual  in 
respect  of  stipendiary  curates ;  but,  nevertheless,  such  licence  and  autho- 
rity, when  so  obtained,  will  entitle  the  person  so  obtaining  it  to  hold  the 
office,  and  to  receive  and  take  the  profits  and  emoluments  thereof,  until  he 
has  resigned  the  same,  or  has  been  suspended  or  removed,  without  any 
annual  or  other  re-appointment  or  re-election  thereto. 

By  Stat.  7  &  8  Vict.  c.59.  s.4.  no  rector  or  other  incumbent  of  any  dis- 
trict, parish,  or  place  wherein  any  such  person  or  persons  shall  be  so 
employed,  or  wherein  any  lecturer  or  preacher  may  have  been  required 
to  undertake  and  perform  other  clerical  and  ministerial  duties  in  the 
manner  thereinbefore  provided,  or  wherein  any  person  in  holy  orders  may 
have  been  appointed  or  elected  to  fill  the  office  of  church  clerk,  chapel 
clerk,  or  parish  clerk,  is  by  reason  of  any  such  provisions  to  be  ex- 
empt from  any  duty  or  obligation  of  employing  within  the  same  dis- 
trict, parish,  or  place,  any  curate  or  other  assistant  to  which  by  any  law, 
statute,  canon,  or  usage  he  is  or  may  be  already  liable ;  but  the  bishop  of 
the  diocese  from  time  to  time  may  require  every  such  rector  or  other 
incumbent  to  provide,  or  for  the  bishop  to  nominate  and  license,  such 
other  curates  and  assistants  to  officiate  within  every  such  district,  parish, 
or  ])lace,  in  addition,  eitiier  to  the  ])erKon  or  persons  so  intended  to  be 
employed,  or  to  such  lecturer  or  preacher,  or  to  such  church  clerk,  chapel 
clerk,  or  parish  clerk,  and  to  make  regulations  for  the  payment  of  the 
stipends  of  such  other  curates  and  assistants,  as  fully  and  in  the  same  man- 
ner, and  subject  to  the  same  restrictions,  as  he  might  have  done  by  law  if 
tiie  act  had  not  been  passed. 

By  Stat.  7  &  8  Vict  c.  59.  s.  5.,  if  at  any  time  it  appear,  upon  complaint 
or  otherwise,  to  any  archdeacon  or  other  ordinary,  that  any  person  not  in 
holy  orders,  holding  or  exercising  the  office  of  church  clerk,  chapel  clerk,  or 
parish  clerk  in  any  district,  parish,  or  place  within  and  subject  to  his  jurisdic- 
tion, has  been  guilty  of  any  wilful  neglect  of  or  misbehaviour  in  his  office, 
or  that  by  reason  of  any  misconduct  he  is  an  unfit  and  improper  person  to 
hold  or  exorcise  the  same,  such  archdeacon  or  other  ordinary  can  forthwith 
Minimon  such  church  clerk,  chajiel  clerk,  or  parish  clerk  to  appear  before 
him,  and  also  by  writing  under  his  hand,  or  by  such  process  as  is  commonly 
us(*d  in  any  of  the  courts  ecclchiastical  for  procuring  the  attendance  of 
witnesses,  to  call  before  him  all  such  persons  as  may  be  competent  to  give 
evidence  or  infonnatiou  respecting  any  of  the  matters  imputed  to  or 
charged  against  such  church  clerk,  chapel  clerk,  or  parish  clerk ;  and 
can,  if  he  see  fit,  examine  upon  oath,  to  be  by  him  administered  in 
that  behalf,  any  of  the  persons  so  appearing  or  attending  bi^fore  him  re- 
specting any  of  such  matters,  and  may  thereupon  summarily  hear  and 
determine  the  truth  of  the  matters  so  imputed  to  or  charged  against  such 
church  clerk,  clia])el  clerk,  or  parish  clerk  ;  and  if  upon  such  investiga- 
tion it  appear  to  his  satisfaction  that  the  matters  so  imputed  to  or 
charged    against  such    cliurch    elerk,    chapel    clerk,    or   parish    clerk   are 
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true,  he  can  fortliwitli  suspend  or  remove  (1)  such  clmrch  dcrlCt 
clerk,  or  parish  clerk  from  hh  office,  and  by  certilicatc  tUMlei  Ids 
and  seal,  directed  to  the  rector  or  other  ofKeiating  isiitit»ter  of  tkt 
parish,  districty  or  place  wherein  such  church  clerk,  clttfMd  detk*  ly 
parish  clerk  held  or  exercised  his  office,  declare  the  olHce  vafantl;  sod  i 
copy  of  such  certificate  is  thereupon,  by  such  rector  or  v^her  wtli 
niinister,  to  be  affixed  to  the  principal  door  of  the  church  or  eiwprs  m 
wbicli  the  church  clerk,  chapel  clerk,  or  parish  clerk  usually  encrcivdlii 
oflice  ;  and  the  person  or  persons  who  upon  the  vacancy  of  such  officii  nt 
entitled  to  elect  or  appoint  a  person  to  fill  the  same,  are  fortiimitli  to  |i»> 
ceed  to  elect  or  appoint  some  other  person  to  fill  the  fame  in  tbe  pliiee  d 
the  church  clerk^  chapel  clerk,  or  parish  clerk  so  removed. 

A  parish  clerk  who  deceives  the  clergyman  to  make  a  fal«c  nstry  of  tW 
due  publication  of  banns,  when  none  have  been  publi^hedi  eo4nmtts  tliefclrf 
a  very  serious  offence,  and  may  be  indicted  for  the  same  as  m  ftUm ;  and  if 
found  guilty,  transported  for  life.  (2)  And  if  he  make  a  false  etdrr  hkamA 
he  is  equally  guiUy*  and  liable  to  tlie  same  punishment. 

The  parii^h  clerk  is  in  sonic  places  employed*  upon  the  occaakm  of  ■!- 
ministering  the  Lord^a  Supper,  to  collect  the  aJms  from  the 
and  the  purloining  or  embezzling  any  portion  of  ihe  iDone^  i 
doubtless,  punishable  as  a  crime ;  though  it  seems  that  be  Cftnool  bo  ooo* 
sidered  as  a  servant  to,  nor  the  money  so  taken  as  the  property  aC  tht 
minister  and  churchwardens,  or  either  of  them.  This  appears  to  har<  ham 
decided  in  Bex  \,  Burton  (3),  where  it  was  held  that  a  clerk  cooJiJ  oot  \m 
coneidered  as  servant  to  the  minister  or  churchwardens,  quid  tfcol  an  in- 
dictment for  embezzlement,  wherein  he  was  stated  so  to  he,  wao  b«tL(l) 

By  stat*7  &  8  Vict.  c.59.  s.6.,  in  case  any  person,  having  erased  Is  bl 
employed  in  any  of  the  offices  or  duties  of  church  clerli*  oitilpcl  d«t 
or  parish  clerk,  or  having  been  duly  suspended  or  renovad  frpn  MfJ 
such  office  or  employment,  shall  at  any  time  refuse  ar  tinted  to  fitt 
up  the  possession  of  any  house,  building,  land,  or  premtsesi  or  ooy  |Mff 
or  parcel  thereof,  by  hiiu  held  or  occupied  in  respect  of  aoj  mA  ofiK 
or  employment,  the  bishop  of  the  diocese,  upon  complaiDt  Ultftvof  to  bJ» 
made,  can  summon  such  person  forthwith  personally  to  appear  belbfe  Uow 
and  to  sJjow  cause  for  such  refusal  or  neglect ;  and  upaa  lh^»  failure  of  ifcf 


( 1 )  SttMpenilor  Tcmort :  —  If  a  pari*»li  clerk 
In;  improperly  suspuntlct!  or  rcmovcil.  a  man- 
dam  us  M'il]  lie;  and  ils  lung  tt&  the  clerk 
hcliaves  luniself  wdl*  lielin-va  good  ri^ht  and 
title  to  conlinue  ill  liisofliee.  iUxy.  tfarrtn 
{Cltrkyt  I  Cowp,  370»  ;  vide  etiam  litJt  v. 
l*rocter  cit*  lljid.  Rr^,  v.  Smith,  1>  Q.  B.  IS  1 4. 
Jiex  V.  I}avie»  {  Ckrk},  9  D.  &  tL  2U4.  Hex 
V,  Gtuikin  (D.  D.y,  8  T.  II.  209.  Jlurton  r. 
Mhtun,  1  Lee  (SirG.).  3,%H.  MulfMoU* 
case,  2  HwL  Abr,  Prerogtttivt  Ic  /[fr»y,*^34. 
pK  5,  GibiiAjn'*  Codex,  2N,  Cadolplun's 
Uepertorium,  1 9±  Gaudy t*s  ctur,  2  tirownl. 
m.  Ttfwmtrnflv.  Thorpe,  2  Sir.  176.  2  Ld. 
Unytn,  1507.  I\afie  \\  Bonrnt^  t*  Srr  9  12, 
Rex  V.  St.  Amh\  So/io  {  Rector  of),  3  Burr. 
IH77-  ^4mm.^  Chit  U '254.  Rex  r.  Sto^r* 
fivy  { In/uiLitanti  of)^  1  M.St  Ad.  795-       Free 


V,   Buryoynf,  5  B.   A:    t 

Ifaxhtf,  1  Burr,  367.     lu  ;.  • 

(II  MocLiitn.>   '  1  .M     ' 

"  If  a  pnrL^dt  ]' 

tiira  him  out 

tbe  clerk  of  Uie  j  . 

son's   clerk  only  ;* 

{CJerk}   (I    Cowp 

stated,     '*  Though 

tt  putrer   i  '' 

sulHctent 

Judge,  AT 

betMg  stil 

Stat  1  Ciwi.4-  c.7i>.  ».:i^ 
(3)   IL  &  M.  tSl. 
ii)  ytd€  rtiU.  7  &  8  Gcg^  i-  -^n^ 
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person  so  summoned  to  obey  such  summons,  or,  upon  his  appearance,    Appoiktmfht, 
to  show  to  the  bishop  such  cause  as  may  be  deemed  by  the  bishop  suf-  ^o,JjI^*[JI^i^" 
ficient  for  such  refusal   or  neglect,  the  bishop   may   thereupon  grant  a   HKsroMsiiu. 

certificate  of  the  facts,  under  his  hand  and  seal,  to  the  person  entitled  ""'** 

to  the  possession  of  such  house,  building,  land,  or  premises,  who  may 
thereupon  go  before  any  neighbouring  justice  of  the  peace;  and  such 
justice,  upon  production  of  such  certificate,  and  proof  of  such  wrongful  re- 
tention of  possession,  is  required  to  issue  his  warrant  under  his  hand  and 
seal,  directed  to  the  constables  or  other  peace  officers  of  the  district, 
parish,  or  place  within  which  such  house,  building,  land,  or  premises  is 
or  are  situate,  or  to  the  constables  or  other  peace  officers  of  any  neigh- 
bouring district,  parish,  or  place  requiring  them  forthwith  to  expel  and 
remove  from  the  house,  building,  land,  or  premises,  and  from  every 
part  and  parcel  thereof,  the  person  so  wrongfully  retaining  possession 
thereof,  and  to  deliver  the  peaceable  possession  thereof  to  the  person  so 
entitled  to  the  same;  and  such  constables  or  other  peace  officers  are 
required  promptly  and  effectually  to  obey  and  execute  such  warrant, 
according  to  the  exigency  thereof;  and  alto  to  levy,  upon  the  goods  and 
chattels  of  the  person  so  by  them  expelled  and  removed,  the  necessary 
costs  and  expenses  of  executing  such  warrant,  the  amount  whereof,  in 
case  tiie  same  be  disputed,  is  to  be  forthwith  settled  and  determined  by 
the  justice  of  the  peace  by  whom  the  warrant  was  issued,  or  by  any  other 
justice  of  the  peace  residing  in  or  near  to  the  district,  parish,  or  place, 
whose  decision  thereupon  b  to  be  final,  and  who  is  authorised  to  make 
such  order  in  that  behalf  as  to  him  shall  seem  reasonable. 

In  Peak  v.  Bourne  (1 )  the  Court  strongly  inclined  that  a  parish  clerk  was   Appointment 
a  temporal  officer  as  to  the  right  of  his  office,  and  that  he  might  make  a  of  <j«puty 
deputy.     It  was  urged  that  such  a  right  existed,  upon  the  common  distinc- 
tion  between  a  judicial  and  a  ministerial  officer,  as  a  parish  clerk  certainly 
is ;  and  in  Anon,  (2)  it  was  held,  that  a  mandamus  did  not  lie  to  restore  one 
to  the  office  of  deputy  parish  clerk. 

By  Stat  7  &  8  Vict  c  59.  s.  5.  the  exercise  of  the  office  of  parish  clerk  by   stat.  7  &  8 
a  sufficient  deputy,  who  shall  faithfully  perform  the  office  and  properly   Vict.  c.  59. 
demean  liiniself,  is  not  such  a  wilful  neglect  of  his  office  on  the  part  of  the 
])arish  clerk  as  to  render  him  liable,  for  such  cause  alone,  to  be  suspended 
or  removed  therefrom. 

There  is  no  law  which  declares  that  the  person  to  be  appointed  the  parish   Parish  clerk 

clerk  shall  be  a  person  residint?  in  the  parish,  but  only  that  he  shall  be  "<^  "ot  be  * 

■^  o  r  '  J  parishioner, 

known  to  the  minister  to  be  of  honest  conversation,  and  sufficient  for  his 

reading,  &c. ;    consequently,  clergymen  can  appoint  some  friend  to  be  their 

parish  clerk,  who  can  appoint  a  deputy ;  and  thus  the  trouble  of  removing 

a  parish  clerk  can  be  evaded. 

In  Peakev,  Barne(S)  it  was  held,  that  a  deputy  parish  clerk  may  act 

without  a  licence  from  the  ordinary. 

( I )  i»  Str.  942.  (2)  T^flft,  434.  (3)  2  Lee  (Sir  G.),  581. 
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By  a  constitution  of  Archbis!»op  Boniface  ( 1 ),  **  if  the  pen  f      r 
nialieiously  (2)  witlihoM  the  alms  (3),  accustomed  (4-)  from  tin  ^.y  ut ' 
they  «haU  be  earnei^tly  admonished  (5)  to  render  the  same  ;  and,  if  r 
shall  be  compelled  by  eccki»iastical  censure.*' 

By  canon  91.  "  the  ^lid  clerks  so  chosen  shall  have  and  nsaeire  tliesr  i 
cient  wages,  without  fraud  or  diminution,  either  at  the  hands  of  tl 
wardens,  at  such  times  as  hath  been  accustomed,  or  by  tlieir  own  ealL-eBiNL 
according  to  the  most  ancient  custom  of  every  parish." 

In  case  such  customary  allowance  be  denied,  the  foregoing  > 
and  the  practice  tbenupou  direct  where  it  is  to  be  sued  for,  %ii  i  .  . 
ordinary  in  his  ecclesiastical  court.  That  constitution  calU  ibosr  mmp^ 
eleemosynas  consuetas ;  and  in  the  Register  (6)  there  hi  m  mwtiilfit^ 
provided  in  a  case  of  the  same  nature,  for  what  the  writ  calk  fnjffA^ 
charitativa  (as  being  origitially  a  free  gift)  which,  by  paritj  of  reuoA,  u^ 
be  fairly  extended  to  the  present  case,  (7) 

But  by  the  common  law  if  a  parish  clerk  claim  by  eastom  to  luiveacv^ 
tain  rjuantity  of  bread  at  Christmas  of  every  iuhabitaiit  of  llie  parish,  or  lie 
likej  and  sue  for  this  in  the  Spiritual  Court,  a  prohibition  \iea,  (S) 

In  Parker  v.  Cierk  (9)  the  clerk  of  a  parish  libelled  tbe  church innlnf 
for  so  much  money  due  to  Idm  by  custom  every  year,  and  to  be  levied  bjlfam 
on  the  respective  inhabitants  in  the  parish ;  after  sentence  in  the  Spitital 
Court,  the  defertrlants  suggested  for  a  prohibition,  that  there  w»s  no  wtA 
custom  as  the  plain  till'  had  set  forth  in  his  libel.  It  was  objected  mgtAmtpmsk^ 
ing  the  prohibition,  that  it  was  then  too  late,  because  it  was  after  sesleiMV 
especially  j-ince  the  custom  was  not  denied ;  for  if  it  bftd,  and  liiC 
Court  hiid  proceeded,  then  and  not  before  was  the  proper  time  Id  OMit 
for  a  prohibition.  But  by  Chief  Justice  Holt,  **  It  is  nerer  too  li*e  •■ 
move  the  Kini^^s  Bench  for  a  prohibition,  where  the  Spirttital  C<ittft  M 
no  original  juri<jdictJon,  as  they  had  not  in  this  case,  becaitse  a  derfc«ft 
parish  is  neither  a  spiritual  person,  nor  is  this  duty  tn  demand  spirtttnl,  Uit 


(I)  Lyndwood,  PrOT,  Const.  Aug.  145. 

(y)  i1/a/jciVj|;e  *  —  Possent  eiiim  finrochi- 
ami  cos  forsJii  cJe  facto  repel  I  ere,  quia  per 
cos  vel  de  c'orttni  consi'n^u,  non  sunt  iiitro' 
dueti  ;  fjuoruui  tunifn  ii);i]itiis  obviiitidum 
est,  nee  ist  per  jurlietnn  jiislym  Imjusmodi 
nittlltiiis  indulgendum,      \\m\* 

(3)  Eftemosynng  ' — Ex  hoc  pote*  colli* 
gcTC,  tpiod  tales  cleric t  non  poswiiml  a1if|uid 
vriidicare  pif  %'iam  eerti  beiicficii  [nV  Ptx- 
sviitalioDis^  MS,  jKton]  she  dotmit^nis. 
Sed  ipMirum  »u^teiitatio  per  eos  colligi  ct 
levari  debt-t  k  parochiains  sectinduni  morcm 
ct  coiiKuetudinem  patrisi?.      Ibid. 

(•!>  Cofmuriai  .* — Hwc  enim  ionsiietudo 
conHidcrari  deliet  secundum  morcin  3iiliqiiitui 
ob^cirvjttiim ;  i|ua*  eliam,  iu  qu^ntiitn  con* 
cernit  atigmenrntioiicm  cultiis.  di villi  in  cc- 
clesuuitich  otHeiit«f  volitntaric  immtiiari  noii 
detivt ;  sed  ad  hoc  pnroctiiaai  compcdii  |mm- 
suMt  per  tpisc-cipurn.      Ibid. 

Ki  notd,  quod  in  hac  tnatcriii  pcMaet  dici 


CfHisuctudo  Uuflabtlk^  ill« 

irtiroductA,  ut  unuiqiii$o«K 

qtiobti€t  dominico  clfrica»  i 

bcncdictain  aliquld  _    ^ 

siatus  ^m  tribuht.    £t  i|<iod  in  Ndftafi  D^ 

Tntiu    haticdt    k    singtilis  daflileiQa   «Mi 

pnnem,  et  ett&tn  eerta  <mm  nl  f«irhLA(* 

nutumno  ccitas  GartiMK,      Vo 

consuetude  InuiUbiln,  u4  < 

gulis  anni  quJirteritx,  i 

in  pccuiiia,  ad  susm  ttalwiltiii 

colligi   debtnkt  «t  term   ia 

Ibid, 

(5)  Mtmmmimr  :—^  K"  _ 
euratoit,  ted  poCiiU  pvr  loeor 
Ibid. 

<  7 )  Ctilisoti'ft  Cod<ri  .214, 
(B)  ManA  w.  i?j^olr.  -J  VioL  Akf.  IWk^ 
hitian  (F),  S«6.  |tL  43;. 

we  Mod.  aw,    ssokfT, 


i«4b 
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it  is  founded  on  a  custom,  and  by  conscquenco  triable  at  law ;  and  therefore   Salaet. 
the  clerk  may  have  an  action  on  the  case  against  the  churchwardens  for 
neglecting  to  make  a  rate,  and  to  levy  it,  or  if  it  had  been  levied  and  not 
paid  by  them  to  the  plaintiff." 

In  Pitts  v.  Evans  (1 )  a  prohibition  was  granted  to  a  suit  in  the  Spiritual 
Courts  by  the  clerk  of  St.  Magnus  for  \s,  4<L  assessed  on  the  defendant's 
house  at  a  vestry  in  1672,  to  be  paid  to  the  parish  clerk  :  because  the  Court 
hold  that  he  was  a  temporal  officer,  and  if  he  were  not  so,  he  could  not  sue 
there  for  such  a  rate,  as  it  was  due  by  custom,  for  which  he  could  main- 
tain assumpsit,  if  not  a  quantum  meruit,  or  a  bill  in  equity. 

By  Stat.  58  Geo.  3.  c.  45.  and  stat  59  Goo.  3.  c.  13-k  the  Church  Build-  «,.      ^     . 
i,  .    .  .  ,  -    ,  -      ,  _   ,       When  Church 

ing  Commissioners  can,  with  consent  of  the  vestrj',  settle  the  amount  of  the   Building  Com- 

clerk's  fees  in  any  parish,  and,  with  the  consent  of  the  bishop,  can  determine  miwionert  can 

the  amount  of  his  fees  in  district  or  parochial  chapelries ;   and  also  direct  JJJ^ount  of  the 

that  the  salaries  to  the  clerk  may  be  assigned  out  of  the  pewrents.  (2)  clerk*s  fees. 

The  commissioners  are  likewise  authorised,  under  certain  circumstances,  .  -*'  *  ^ 
to  make  special  arrangements  respecting  the  proportions  of  fees  to  be  clerk's  feet  be- 
assigned  to  the  clerk  of  the  new  parish  and  of  the  old  parish  respectively.       tween  two 

Respecting  the  mode  by  which  clerks  can  recover  their  fees,  it  has  been   jJode  ofwco- 
enacted  by  stat.  59  Geo.  3.  c.  134.  s.  10.  that  when  any  parish  shall   be  Tering  salary 
divided,  under  that  act,  or  stat.  58  Geo.  3.  c.  45.,  all  fees,  dues,  profits,  and  "°^'  •^*-  ^^ 
emoluments  belonging  to  the  parish  clerk  or  sexton  respectively  of  any  such  8.10.' 
parish,  whether  by  proscription,  usage,  or  otherwise,  which  shall  thereafter   Clerks  and 
arise  in  any  district  or  division  of  any  parish  divided  under  stat  58  Geo.  3.  nitons  of 
c.  45.,  shall  belong  to,  and  be  recoverable  by,  the  clerks  and  sextons  respec-  parish  may 
tively  of  each  of  the  divisions  respectively  of  the  parish  to  which  they  shall  recover  their 
be  assigned,  in  like  manner,  in   everj'  respect,  and  after  the   same  rate  as    *^    ^ 
they  wore  before  recoverable  by  the  clerk  and  sexton  respectively  of  the 
original   parish ;    and   that   the   commissioners  in  every  such  case  might 
ascertain  and  make  compensation,  in  manner  directed  by  stat.  58  Geo.  3. 
c.  45.  in  cases  of  compensation  by  reason  of  loss  of  fees,  for  any  loss  of  fees, 
duos,  profits,  and  emoluments  which  any  clerk  or  sexton  may  sustain  by 
roason  of  any  such  division. 


PARSON.  (3) 

A  parson,  persona  eccicsia^  is  one  that  has  full  possession  of  all  the  rights 
of  a  parochial  church.  He  is  called  parson,  personay  because  by  his  person 
the  church,  which  is  an  invisible  body,  is  represented.  He  is  sometimes 
called  the  rector,  or  governor,  of  the  church  :  but  the  appellation  of  parson 
(however  it  may  be  depreciated  by  familiar,  clownish,  and  indiscriminate 
use)  is  the  most  legal,  most  beneficial,  and  most  honourable  title  that  a 
parish  priest  ran  enjoy;  because  such  a  one  (Sir  Edward  Coke  observes), 

(1)  *J  Str.  1108.  TICKS— Cua ATM — Ekoowmknts — Okdina- 

(2)  Vide  ante^  tit.  CiruacH  BuiLDivo  tiok  —  Pmchbntation —  Privilkgks  and 
Stati'Tm  —  Parish.  HssTaAiNTs  or  tux  Clibot — Vicars      d 

(3)  Vide  tit.  Advowsow  —  ArraoraiA*       Vicakaces. 


ami  hfi  oti!}%  h  said  vicem  sou  personam  eccledae  gerere»  A  i 
during  his  life^  the  freehold  in  himself  of  the  parHoitage  bouae^  tlie  \ 
the  tithes,  and  other  does.  But  these  are  soraetimes  appropiiaiecl ;  ilial  b 
to  say,  the  benefice  is  perpetually  annexed  to  some  spiritual  i  iirpujurwi, 
either  sole  or  aggregate,  being  the  patron  of  the  living  ;  vhicit  tile  lav 
esteems  equally  capable  of  providing  for  the  service  of  the  ciiurch«  at  inj 
single  private  clergyman.  (1) 


PECULIARS.  (2) 


1.  Generally,  pp.  878 — 88 !• 

Exempt  JuriadietionM  — »  Ertra^  /htm  ih^  Mcet£ma$iieal  Ctmnuhmttmit'  Mtepttt  ^^^  Mt^ 
prctdiart  —  Jrchbithopt''  pectUiitn  —  Pecvtiart  of  bishopa  im  mmttkmr  dAaBtm"^  Aa^ 
liars  of  bUhops  in  thtir  Oim  diiKtsr,  exctnsit^  of  arckttiaoomt^  JmrimdSttiom  ^—  Sk^  i 
Gul.  "l.  c,  6  L —  Chapeh  within  tsempt  or  prruliar  JnriMfiicium*  t0  A#  mdjiti  t9  llrf  Mt^ 
within  tvho»c  diocese  H/ic  aitar  i§  hcnUy  nituate —  Pl9M'€r»  of  arcJLi4titfm  mmd  Ivi^ 
tu  to  exvmpt  or  pceuUar  bcnejiccg  unthr  gtat.  1  hj  1  Fict,  e.  tOC.  ms,  KM  ^  l^Bm^Wim 
jurixdicliem  is  piven  to  arrfthishopg  or  hinhofNt^  ccmeurrrttt  JmrittUetHmt  im  4MWf—  !!•»» 
imr» —  Ofdettfui^  prehmtLirkst  and  othtrt —  VfAew  &i«^^  mmmt  km  WWfmifmt  tB fm^ 
form  rpiii'optU  oj^ccs. 


2.  Dioceses    in  which  peculiar  and    exempt  Juris DtCTidltt 

BKKN    ABOLISHED    DNDEH    StAT.  6  &  7  Gl/L-  4-,    C  77-  »*  10*  pL  S8). 


Gekch^allv, 


1.    GENERAtLY* 


dictions. 


Exempt  junsdictions  are  so  called,  not  because  tliey  are  ander  m>  mS* 
nary,  but  becauj^e  they  are  Ufit  uuder  the  ordinary  of  llie  ciioce«ei  fMit  livi 
one  of  their  own*  The^e  are  therefore  called  pecuUdJS,  atid  are  of  i 
fiorU-  (3) 


(1)5  Black.  Cora,  by  Stcpbcn,  70. 

(2)     Fifft       ApFEAt,     —      A»CHI*EAC'0>IS 

Akches  — DoyATivM  — Parish.  Stephens* 
Ecclesiastical  SUitutes,  248,  249.  in  nof. 

(5)   1  Stilling.  Ca.  536. 

The  Ecclesiastical  CommissioDers  in  their 
reiKin  (February  15.  A.t>,  1832)  allude  to 
**  peculinrs*'  tii  the  fallowing  languAgis :  — 

**  U7ie  pcculiriF  jurisdictions  in  England 
and  Wales  ^'ith  thenianorml  courts,  amount 
in  number  to  nearly  300. 

•*  These  juriiulictionf,  as  we  haire  already 
stafed,  are  of  several  kinds. 

"  Kayal  peeulLarK:  peculiars  belongin«T  to 
th*?  arehbishnp*.  bishop^^  deans,  deans  and 
chapters,  arch  ilea  eonj»,  prebendaries  and  ca- 
iianji,  iukI  even  to  rectors  and  vicars;  and 
there  are  alMQ  some  of  so  nnomalous  a  nature 
ta  scarcely  to  arlnnt  of  accurate  de script! on. 
In  some  instances  these  juri*diction-5  extend 
over  large  tracti  of  country,  embracing 
many  towns  and  pnrimhes,  as  the  peculiar  of 
the  dean  of  Salisbury,  In  others,  several 
|>Iac4:s  may   bu  comprehended,  lyiug  «t  a 


groiU  distuioev  SfMRt  Iffonii  imII  I 
some  include  only  one  or  tvo  | 

"  llie  juriidiction  to  be  4 
different  court<(  h  not  dc^jSncd  ky  amw  § 
law.      It  is  oflen  estreiD^lj  'tiHtfTiW 
certain  oTcr  what  deaeriplioB  «if  cvai 
jurisdiction  of  any  psrtieralar 
and  much  iocoDvcnteDce 
uncertiiintv. 

''  Thtt  variety  of  jtiriidlietiOT  li^ 
ceeded  from  different  eati«B^  cuwaelij 
tlic  hi<itory  of  the  diur^w  «li^  it  a 
nccesarj  liere  lo  ip«ei^.  IW 
were  always  conaidercd  ■»  ml 
the  beneficial  exeirise  of  t^ 
bisbop  of  the  dioc««e;  mmd 
been  advanced,  at  ditfefCDl 
the  ineonvenieoccu 

« It  was  reoofDi]|«idM  l>f  t^ 
Moner9  appointed  ta  reriii  iim 
lawn  in  the  rei;pi«  of  Tf  iurf  BJgiiT^ 
ward  the  Siith.  lliaft  ibc 
in  mattiT«  of  divctpIiiMs, 
piacejk  iv'tthtii  the  tiiAiCfJi^ 
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As  fiFAt,  royal  peculiarii,  which  are  the  king's  free  chapels,  and  are 
exempt  from  any  jurisdiction  but  the  king's  (1);  and  therefore  such  may 
ho  resitrned  into  the  king's  hands  as  their  proper  ordinary,  either  by  ancient 
j)rivilcgc,  or  inherent  right.  (2) 

Peculiars  of  the  archbishops  are  exclusive  of  the  bishops  and  archdea- 
cons ;  \i'iiich  sprung  from  a  privilege  they  had,  to  enjoy  jurisdiction  in  such 
places  whore  their  seats  and  possessions  were ;  which  privilege  the  arch- 
bi.shops  appear  to  have  exercised,  from  the  numerous  letters  dated  from 
thi'ir  several  seat**.  (3) 

In  these  peculiars  (which  within  the  province  of  Canterbury  amount  to 
more  than  one  hundred,  in  the  several  dioc&^es  of  London,  Winchester, 
]{ochester,  Lincoln,  Norwich,  Oxford,  and  Chichester),  jurisdiction  is  admi- 
nistered by  several  commissaries,  the  chief  of  whom  is  the  dean  of  the 
Archfs,  for  the  thirteen  peculiars  within  the  city  of  London  ;  and  of  these 
Lyndwood  (4)  observes,  that  their  jurisdiction  is  archidiaconal.  (5) 

Peculiars  of  bishops  are  exclusive  of  the  jurisdiction  of  the  bishop  of  the 
diocese,  in  wiiich  they  are  situated,  of  which  sort  the  bishop  of  London  had 
anciently  four  parishes  within  the  diocese  of  Lincoln,  and  every  bishop 
wlio  had  a  house  in  the  diocese  of  another  bishop  (6)  might  therein  exer- 
cise episcopal  jurisdiction,  independent  of  such  bishop  ;  and  therefore 
Lyndwood  (7)  says,  the  signification  of  bishopric  b  larger  than  that  of 
diocese,  because  a  bishopric  may  extend  into  the  diocese  of  another  bishop, 
by  reason  of  a  ])eeuliar  jurisdiction  which  the  bishop  of  another  diocese 
may  have  therein.  (8) 

llo>pecting  peculiars  of  bishops  in  their  own  diocese,  exclusive  of  archidi- 
aconal jurisdiction,  Lyndwood  (9)  writes  thus:  Sunt  quondam  ecclcsia;,  licet 


Genkuallt. 

Royal  pecu- 
liars. 


Archl>isho|rs 
peculiars. 


Peculiars  of 
bishop!!  in 
another  diocese. 


Peculiars  of 
bishops  in  their 
own  diocese. 


any  exemptions  or  privileges  they   might 
enjoy. 

*•  In  the  reign  of  Queen  Klizabcth,  a  sug- 
gestion was  made  in  convocation,  or  preparwl  . 
for  consideration  there,  that  it  should  be 
proposed  to  parliament  to  suhject  peculiar 
and  exempt  sites  and  Jurisdictions  of  mo- 
niisterii's  tu  the  diocesan.  Bishop  Randolph 
was  occupied  witli  the  same  design,  and 
made  it  the  subject  of  several  charges  to  his 
clergy,  in  the  diocese  of  Oxford. 

**  In  ISl^J,  a  bill,  for  the  lietter  regulation 
of  ecclesiastical  courts,  was  brought  into 
parliament  by  Sir  W.  S<'ott,  and  having 
]uisNi>d  tlie  House  of  Commons,  was  aAei- 
wards  dropped  in  the  House  of  I^)rds.  A 
jirincipal  clause  in  that  bill  provided,  *  Tliat 
the  power  of  hearing  and  determining  con- 
tested causes  of  ecclesiastical  cogniKance 
shoultl  be  exercised  only  by  ecclesiastical 
courts,  sitting  under  the  immediate  commis- 
Mon  and  authority  of  archbishops  and  bi- 
sliops,  an<l  not  by  inferior  or  other  ecclesi- 
astical courts.* 

**  We  think  that  the  whole  jurisdiction  of 
these*  peculiars,  !)oth  contentious  .ind  volun- 
tary, should  be  abolished.** 

n  )  An  appeal  from  the  tribunal  lies  di- 
rect to  tlie  judicial  committee  of  the  privy 
council,  under  stat.  2  &  3  Gul.  4  c.  92. 
&  :)  &,  I  Gul.  4.  c.  11. 


(2)  I  Stilling.  Ca.  337.  Lyndwood, 
Prov.  Const.  Ang.  125.  Crowley  v.  Crtncley, 
3  Ilagg.  7.'>8.  N.  Smith  v.  Smiih,  ibid. 
757. 

(3)  Gibson's  Codex,  978. 

(4)  P.  79. 

(5)  Gilwon's  Codex,  978. 

(G)  House  in  the  dioctie  of  another  bishop: 
—But  now  most  of  those  liouses  are  eitlier 
exchanged,  or  being  built  into  private 
houses  are  held  on  lease  of  the  bishoprics 
to  which  they  belonged  ;  and  seemingly  no 
houses  now  remain  which  can  be  considered 
as  places  of  residence  in  another  diocese, 
but  I^mU'th  and  Addington  palaces, 
"  Winchester  House,"  •♦  St.  James*s 
Square ;"  and  ••  Ely  House,"  in  Dover 
Street,  Piccadilly.  It  is  not,  however,  very 
clear  that  such  prelates  can  aoir  exercise  ail 
their  episcopal  functions  out  of  their  respec- 
tive diocesi**  :  -  and  the  qui*stion  of  the 
exemption  of  thesi>  places  of  residence  from 
the  jurisdiction  of  the  bishop  in  whose 
diocese  they  nre  locally  situated,  is  one  of 
some  difliculty.  Stephens*  Ecclesiastical 
Statutes  2K2.  in  not. 

(7)   P.  318. 

(H)  Gibson's  Codex,  978.  TiV/e  Stephens' 
Ecclesiastical  Statutes,  248 — 250.  in  wit, 

(9)    P.  220. 
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Ot^rx^r.cr,       iafn  am bivim  aHerii »»  .ir»! aitiiaci  caru*  cr> nsc tats .  ^ iie  -liai*- : 


..:-  t;.  --- 


ClMip«U«ithi9 

Jtrttoth« 
IwlMp  irrthm 


Potrenofsrch- 
bUhops  anri 
fffi^lifip^  a«  to 
exirmfit  or  pc- 
ciiliar  f»eneficr'4 
iimlfr<»tat.  I  Ac  2 
Vicf.  c.  10/;. 


tiira  aii-.Qariir.n.Ti-  ononicTinni  r»*'ZiilAr!u:n  et  ai-icioii  i3i- 
ar»!ii:i*pu*<!nc'W  i-ii'^ia*  •*<!fLe»iL*  *iia£  jartsiictioai  ?»?3er»i^.i  ji  -■:•-!•*.  - 
/^■!ir>i  Ln  *«  arciiiiiiairoQji*  anlLini  JTirudictionesi  cserv^i::-  :ai*-*  -rr^ir-H-c  :  ■ 
ii:.'*-«iti*r.r  Icso  ar^.iiiiiiani-Qij  *>*bj*:CCiB:  sicti:  e»c  T-jien*  ia  as  i-i:^  ■•:--.  ... 
^rnci^JjACW.  «   epLiCcni,    eiercirnt  jari3ii:ct.'onem   :aizi>=i-.^iT  -::   :*r:'; 

Stat-SGsLt.  c.6l-'.'I  I.  aitnr  reciting  that  it  wa* irnact:':  by  .ci:.  ".- Or- 
el 34.  tiiat  the  Cirnrch  Building  Commissi' joer*  mi^hr.  w:th  -rT.— _i.i   : 
Kntkr  iLr.:t«  an«i  ccciioiliiite  coati;ruoa5  puts  of  pari«ae»  a::i   -  vra-:^- 
chial  places  Into  a  separate  an«i  distinct  (iL«tnct  fur   al:  •ei.^Ics^j&c.  :^  :  .  * 
p<iiA<jA.  and  to  znaiDr  zracts  or  li~^an«  towards  the  build: ::j  v-f  irj  cIjj-. 
chap^U  io  anj-  scch  dUirict.  and  to  con<tif  ute  anj  such  d^tricc  ^  <^  i.-  -. 
dat«d  chap^.Lrr;  and  that  all  »ach  chapelries  should  be  d-rroif^  :■    br  :-:- 
fice»,  and  \t^  scbject  to  the  jurisdiction  of  the  bishop  an-l  arch-it  i.^  i  w  ii  ■ 
whcF^e  di<jCfr»e  and  archdeacon nr  the  altar  of  such  chapel  shvuM   >i  1-  -  ^  - 
ftitnat^;  and  that  rioubts  harl  arisen  touching  such  jurisdictloa  ii  tiv  n.^: 
of  chapeU  or  districts  situated  wholly  or  in  part  within  exemp:   «:r  r---  j 
jun.«<lictif>ns  enacts —  that  every  such  chapel  and  district,  whrthr  r  <:.i: 
wholly  or  in  part  within  any  exempt  or  peculiarjiirisdiotior..  -LaJl  "-   -.  - 
ject  Uf  the  juris^Jiction  of  the  bishop  and  archdeacon  within  tit  .  r-  > 
whr^e  diocese  and  archdeaconry    the   altar  of  any  such   char»I    -Li" 
locally  •ituate,  in  as  full  and  ample  a  manner  a**  it  iiouid  be.  if  no  7  .r, 
such  chapelry  were  within  some  exempt   or  peculiar  juriMlicti*-:; ;  -r - 
everj- such  case  all  other  ecclesiastical  jurisilictioa  i>%er  th»/   ciia:*l  1- . 
chapelry  shall  wholly  cease,  and  no  other  such  juri^d:cti.J^  >hali  -'t- 1  x.  r:.^  . 
thereiij. 

By  Stat.  1  &  2  Vict  c.  106.  s.  108.  (2)  ever}-  archbi>hup  aiid  V^i-ii.;-.  w  ■. 
the  limits  of  whose  province  or  diocese  respectively  any  bt-ii*  ji..: . »  \. .: 
peculiar,  may  be  locally  situate,  can  exercise  all  the  powers  ar:«J  a^::-  -  *   • 
nece»ary  for  the  due  execution  by  them  respectively  of  the  pr.j\:-i  r  -  > 
purposes  of  that  act,  and  for  enforcing  the  same  with   retrard  tJi-rrt-  '■ 
gpectively,  as  such  archbishop  and  bishop  respectively  would  lia\t-  u-  :  j:  . 
exercised  if  the  same  were  not  exempt  or  peculiar,  but  wi*re  subi^r:  :•.  - 
respect**  to  the  jurisdiction  of  such  archbishop  or  bishop:  and  vij^rt  -:  ■ 
benefice,  exempt  or  peculiar,  is  locally  situate   within   the  liiiiits  <if  ri.  • 
thun  one  province  or  diocese,  or  between  the  limits  of  the  twu  i  r»:v 
or  birtween  the  limits    of  any  two    or   more  dioceses,   the    archM-ij  :     ' 
bishop  of  the  cathedral  church  to  whose   province  or    dioctrse  ih-.-  tj-  - 
churcli  of  the  same  respectively   maybe  nearest  in  local  situ^::-:,  >  ' 
have,  uj-e,  and  exercise  all  tlie  powers  and  authorities  which  an    r.  :i--'. 
for  the  due  execution  of  and  enforcing  the  provisions  of  that  act,  i:  i  ■• 


(I )  Vide  Stat.  7  Gul.  4.  &  1  Vict.  c.  75., 
Mnt.  1  &  'J  Vict.  c.  107.,  Stat.  2  &  3  Vict. 
c.  4f>.,  Stat.  .'J  &  4  Vict.  c.  20.  ».  5.,  stat. 
H  A  4  Vict.  c.  6*0., nnd  Mat.  8  &  9  Vict.  c.  70. 
IJy  Stat.  I  (jco.  1.  St.  ii.  c.  10.  s.  14.  all  do- 
natives wliifli  have  received  (|ueen  Anne's 
Donnty  !)ecnnie  thereby  sufycct  to  the  ju- 


risdiction of  the  bishop  of  the  ii:.<ci^ 
no  donative  can   l>c    so  .lu^mci.Ti-:   «' 
the  const'nt  of  the  patron   unt^r  t." 
and  seal 

(2)    Stephens*     £cc1c\ia^tical     vj- 
1877. 
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same  for  all  the  purposes  of  that  act  as  to  be  deemed  within  the  limits  of 
the  province  or  diocese  of  such  archbishop  or  bishop ;  provided  that  the 
peculiars  belonging  to  any  archbishopric  or  bishopric,  though  locally  situate 
in  another  diocese,  are  to  continue  subject  to  the  archbishop  or  bishop 
to  whom  they  belong,  as  well  for  the  purposes  of  the  act,  as  for  all  other 
purposes  of  ecclesiasticiil  jurisdiction. 

By  Stat  1  &  2  Vict  c.  106.  s.l09.,  in  every  case  in  which  jurisdiction  is 
given  to  the  bishop  of  the  diocese,  or  to  any  archbishop,  under  the  pro- 
visions of  that  act,  all  other  and  concurrent  jurisdiction  in  respect  thereof 
in  to  cease. 

Peculiars  of  deans,  and  of  deans  and  chapters,  prebendaries  and  the  like,  are 
places  wherein  by  ancient  compositions  the  bishops  have  parted  with  their 
jurisdiction  as  ordinaries  to  those  societies;  probably  because  the  posses- 
sions of  the  respective  corporations,  whether  sole  or  aggregate,  lay  chiefly 
in  those  places;  and  where  the  compositions  are  lost,  it  depends  upon 
prescription.  (1) 

It  seems  that  no  exemptions  granted  to  persons  or  bodies  under  the 
degree  of  bishops  extend  to  a  power  of  employing  any  bishop  they  can 
procure,  to  perform  for  them  such  acts  as  are  merely  episcopal,  unless  special 
words  be  found  in  their  grants  of  exemption,  impowering  and  warranting 
them  so  to  do ;  but  that  all  such  acts  are  to  be  performed  by  the  bishop 
of  the  diocese  within  which  they  are  situated,  afler  the  exemption  as  much 
as  before.  (2) 


Generally. 


Stat  1&  3  Viet 
c.  106.  8. 109. 
When  juris- 
diction is  giTcn 
to  archbuhopi 
and  bishops, 
concurrent 
jurisdictions  to 
cease. 
Peculiars 
of  deans,  pr^ 
1>endaries,  and 
others. 

When  bishops 
cannot  be  re- 
quired to  per. 
form  episcopal 
offices. 


2.  Dioceses  in  which  Peculiar  and  Exempt  Jurisdictions  have 

BEEN  ABOLISHED  UNDER  StAT.  6  &  7  GuL.  4.    C.  77.    S.  10. 


DioccMt. 

:       When  Peculiars 
1            abolished. 

Canterbury 

August  20.  1845. 

January  1.  1846. 

York        - 

September  Iri.  1846. 

October  1.  184/^. 

London   -         -         - 

August  so.  1845. 

January  1.  1846. 

Winchester 

August  20.   1845. 

January  1.  1846. 

Chester    -         -         - 

September  18.  1846. 

October  1.  1846. 

Chichester 

August  20.  1845 

January  1.  1846. 

Hereford 

December  25.  1846. 

January  1.  1847. 

Lichfield 

September  18.  1846. 

October  1.  1846. 

Lincoln    -         -         - 

August  20.  1845. 

January  1.  1846. 

Oiford     . 

September  29.  1846. 

October  20.  1846. 

Norwich 

June  11.  1847. 

July  1.  1847. 

Rochester 

AuguM20.  1845. 

January  1.  1846. 

Salisbury 

September  29.  1846. 

October  20.  1846. 

Dioceses  in 

WHICH  PecU- 
UAE  AMD  £x- 

XMrr  JuauDic- 

TIONS  HATE 
BEEN  ABOLISHED 

UNDBa  Stat.  6 
&7GuL.  4. 
c.  77.  s.  10. 


(1)  II  Hen.  4.  9  Gibson's     Codex, 

978.     1  Stilling.  Ca.  337. 


(2)  Gibson's  Codex,  978. 
the  Clergy,  366. 


Williams  on 
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PENANCE. 


PENANCE. 


GiMKEALLT. 


Private 
penance. 

Public  penanee. 
Solemn 


totke 


Gemeralfy —  Pritaie  penamce  —  Public  pcnamce  —  SoUmm  pemamce —  Pmuitkment 
enjotneii —  Marriage  tritM  tke  damghier  of  a  ftwmer  wife  bg  m  formigT 
and  pennmee  enjoimed-^  Marriage  nf  mmde  tritk  kit  miett  -^Jmdgmi  mi   o/*  Sir 
Seott  IN  BuHGC&s  V    Buaocss  —  A^xit  of  pemamce  /*ir  de/aauUiom  —  T%e 
of  the  de/ttmatorg  temdg  muti  be/airig  mmde —  SeAedmie  o/pemamet  mutt  be  gireu 
partg — Jmdgmiemi  of  Chief  Jmetiee  Abbot  im  Rsx  r.  Mait —  Rajiissiox  or  Pbiia: 
Comummtaiiom  of  pemamce  ^  Pemamce  mtuf  be  e^foimed  before  there  cam  be  « 
tiom  —  StaL  13   Edw.  1.   «l.  it.  —  Stat,  9  Edte.  2.  jtf.  i.  c.  tf.  — 
ike  officiid  of  Oxford  for  edmset  im   the  cammtmtatiom  of  pemamt 
comummtatiom  mmmeg  —  Party   iw  CoimMrr  roa  Noaf-PAiMurr  or  Co«xs-~ 
Mcjil  of  Lord  Denrntam  im  Kington  r.  Hack. 

Penance  is  an  ecclesiastical  punishment,  uned  io  the  discipline  of  the 
church,  which  affects  the  body  of  the  penitent ;  by  which  he  is  obliged  to 
give  a  public  satisfaction  to  the  church  for  the  scandal  he  has  given  by  kis 
evil  example.  And  in  the  primitive  times  they  were  to  give  testimonies  of 
their  reformation,  before  they  were  re-admitted  to  partake  of  the  mystem 
of  the  church. 

Lyndwood (I)  and  other  canonists  mention  three  sorts  of  penance:  — 

1.  Private — enjoined  by  any  priest  in  hearing  confessions. 

2.  Public — enjoined  by  the  priest  for  any  notorious  crime,  either  wither 
without  the  bbhop's  licence,  according  to  the  custom  of  the  country. 

3.  Solemn  penance  —  concerning  which  a  constitution  of  Archbishop 
Peccham,  after  reciting  that  according  to  the  sacred  canons,  greater  $ins, 
such  as  incest  and  the  like,  which  by  their  scandal  raised  a  cUmoor 
in  the  whole  city,  were  to  be  chastised  with  solemn  penance,  yet.  that 
such  penance  seemed  to  be  buried  in  oblivion  by  the  negligence  of  sook, 
and  the  boldness  of  such  criminals  was  thereby  increased,  ordained  that 
such  solemn  penance  be  for  the  future  imposed,  according  to  the  canonical 
sanctions. 

And  this  penance  could  be  enjoined  by  the  bishop  only,  and  contiDoed 
for  two,  three,  or  more  year^.  But  in  latter  ages,  this  penance  was  oolr 
performed  in  Lent.  At  the  beginning  of  every  Lent,  during  these  jtui, 
the  ofloniler  was  fonnally  turned  out  of  the  church  ;  the  first  year  by  the 
bishop :  the  following  year  by  the  bishop  or  priest.  On  every  Mauodr 
Thursday,  the  offender  was  reconciled  and  absolved,  and  received  the  sacra- 
ment on  Easter-day,  and  on  any  other  day  till  Low  Sunday  :  this  was  dooe 
either  by  the  bi:>hop  or  priest.     But  the  last  final  reconciliation  or  absohi- 


( 1 )  Sulemmi  pamitemtia  :  —  Tret  naimjue 
sunt  species  pofoitontic,  sciL  solennU, 
publica.  et  priTaU.  Soleoiiin  est.  qiup  fit  in 
capite  quadra^resims ;  quando  omnes  poeni- 
teiites,  qui  publicam  suscipiunt  aut  siMcepe- 
ruut  poeuitentiam.  ante  fi>res  ecclesiae  se  re> 
prxsentant  episcopo  ciTitatia,  micco  tnduti, 
uudi^  pedibus,  multibus  in  terrain  demiasts; 
reo«  se  esse,  ipso  habitu  et  Tultu  protestan- 
tv^ :  [ut  est  in  Cone.  .4;Fath.  tibi  adjicitur, 
**  Ibi  adesse  debent  decani,  i.  &  archipre&b?- 
teri  iianichiarum,  et  presbyter!  pomitentiuai, 
qui  eorura  coaversatioaem  diligentcr  inspi- 


ccre  debent,  ct  acrundika  modum  eu^ 
pcenitentiara  per  prarfixos  gradus  injunftfc- 
Post  haNT,  eoa  in  ccclcaiam  introdocaoL  e( 
cumomniclerosepccn  ptmitcotialcs  polw 
in  terra  proatratus  cpiscopus,  cum  lacfart* 
mb  pro  corum  abaolutiooe.  dccaotrt:  *< 
cum  gemitu  eC  erelMSMispiritidcnuodftfis 
quod  sicut  .\daiii  projcctus  est  de  ptfadia^ 
ita  ipsi  pro  peccatia  ab  ccrWsia  atyinaaor. 
Post  bcc.  jubeat  miniatxis,  ut  eos  extn 
januas  ecclc»iat  «ipeUajit :  clcrw  «cr6  pn»> 
tequatur  eoa.  cum 
vuhus  tui  1 


I    rvspooaorio  [im  sw* 
pane  tuiH  &&]  ■>  «>(1(*- 
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tioD  could  be  passed  regularly  by  none  but  the  bishop.  And  it  is  obser-  Psmanci. 
vable,  that  even  down  lo  Lyndwood's  time  there  was  a  notion  prevalent^ 
that  this  solemn  penance  could  be  done  but  once.  If  any  man  relapsed 
after  such  penance,  he  was  to  be  placed  in  a  monastery,  or  was  not  owned 
by  the  church  according  to  the  strictness  of  the  canon,  though  there  is 
reason  to  apprehend  that  it  was  often  otherwise  in  fact  And  indeed  this 
solemn  penance  was  so  rare  in  those  days,  that  its  infliction  was  more  theo- 
retical than  practical,  except  perhaps  in  cases  of  heresy.  (1) 

In  the  case  of  incest,  or  incontinency,  the  sinner  is  usually  enjoined  to   Punishment 
do  a  public  penance  in  the  cathedral  or  parish  church,  or  public  market,   "*1*'U][, 
barelegged  and  bareheaded,  in  a  white  sheet,  and  to  make  an  open  con- 
fession of  his  crime  in  a  prescribed  form  of  words,  which  is  augmented  or 
moderated  according  to  the  quality  of  the  fault,  and  the  discretion  of  the 
judge. 

So  in  smaller  faults  and  scandals,  a  public  satisfaction,  or  penance,  as  the 
judge  decrees,  is  to  be  made  before  the  minister,  churchwardens,  or 
some  of  the  parishioners,  respect  being  had  to  the  quality  of  the  offence, 
and  circumstances  of  the  fact ;  as  in  the  case  of  defamation,  or  laying 
violent  hands  on  a  minister  or  the  like.  (2) 

An  incestuous  marriage  was  annulled,  and  penance  was  enjoined  to  the   Marri«ge  with 
parties  in  Biackmore  v.  Briefer  (3),  it  having  appeared,  that  the  defendant  **»•  d«ught»  rf 
had   married   and   cohabited    with   Mary  Walton,    the  daughter   of  his  by«fonner 
former  wife  by  a  former  husband  ;  upon  which  Sir  John  NichoU  observed,  husb«nd 
"  The   facts  are  proved  in  such   a  manner,  that  the  Court  can  have  no  ™II^^ 
doubt  of  them.    I  must  therefore  pronounce  the  sentence  of  the  law,  viz.  ei\joined. 
that  the  marriage  is  null  and  void,  and  that  the  parties  must  do  the  usual 
penance  (4),  and  pay  the  costs  of  the  suit ;  as  to  the  time  and  circumstances 
of  the  penance,  I  wish  the  precedent  in  the  case  of  Cleaver  v.  Woodridge  (5) 
to  be  followed.*' 

In  Burgess  v.  Burgess  (6),  which  was  a  suit  of  office  promoted  by  the   Marriage  of 
nephew  against  his  uncle  for  incest,  by  reason  of  cohabitation  with  his  ^j      ^'**'  *"■ 
niece,  Sir  William  Scott  observed,  **  The  consanguinity  then  being  esta-  ju^j-m^j  ^f 
blished,  the  sole  question  that  remains  is,  what  is  to  be  the  result  of  these   Sir  William 
facts,  and  of  the  criminal  cohabitation,  proved  between  this  person  and  his  ^*^"  *"  -^"^ 
niece?    In  considering  that,  I  must  look  a  little  to  the  situation  of  the  man,  *  ' 

who  is  of  a  very  advanced  age.  The  principal  effect  of  this  prosecution  is  not 
so  much  penal  as  remedial ;  and  the  usual  punishment  for  such  an  offence  is 
that  of  public  penance.     In  the  older  canons  (7),  which,  perhaps,  can 


tea  sanctam  ccclc^iam  pro  facinoribus  suis  (4>    Vtmal  penance  :  —  In   the   sentx 

tremefactam,  atque  commotam,    non  parvi  which  the  judge  signed,  Bridcr  was  enjoined 

pendant  poenitcntiam.     In  sacra  aiitem  Do*  and  commanded  **to  perform  such  public 

mini   coena,   rursus  ab  eorum   decanis,   et  penance  in  the  parish  church  o(  Ilarting  on 

corum    prcsbyteris,  ecclesi«  liminihus    re-  Sunday,  the  19th  day  of  May  next  ensuing, 

pnrsententur."]      Publica   est,  quae   fit   in  during  the  time  of  ditine  serrice,  in  the 

&cie  eccleus,  sine  solennitate,  de  qua  su-  forenoon  of  the  same  day,  and  whiki  the 

pra  dicitur.     Pri^ata  est  qu«  quotidie  fit,  greater  part  of  the  congregation   shall  lie 

quando  quis  peccata  sua  stngulariter   ^uo  then  assembled  to  see  and  hear  the  same.** 

Mccrdoti    confitctur.       Lyndwood,    Frov.  (5)  Arches,  1789. 

Const.  Ang.  3S9.  (6)  1  Consist.  384. 

(1)  1  Burn*s  E.  I^  10&.  (7)  Archb.   Peccham,  a.n.  1288.     Gib- 

(2)  Ibid.  101.  son's  Codex,  1043. 
(8)  9  Phil.  359. 
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hardlj  be  cotisidereil  as  carrying  with  them  all  t 
solennU  pcenitcntia  h  enjometl  before  the  bishop  of  tlie  dioecM!.  Thtk 
however^  as  i  have  just  remarked,  is  now  »oftenefl  down.  Atli*fuiiii^lii^ 
to  what  I  think  is  the  moint  natural  point,  the  removing  c»f  viicli  a  wgrnuiA 
and  looking  to  the  age  and  infirDHty  of  the  party«  and  wltaft  aii^lil  be  the 
consequence  of  such  a  punishment,  tlie  Court  will  not  thmk  it  fitmiL— y 
to  inflict  the  public  penance^  but  condemns  him  in  tbe  fnjl  costs  of  lib 
prosecution;  accompanying  this  with  the  injunction,  that  the  taitte  iik^ 
course  mu8t  not  continue,  but  must  be  bona  tide  ami  wmktMMMlUkf  m^ 
moved.  To  pers^ous  who  have  lived  as  these  persona  l|Ate  dooiv  it  «9 
not  be  sufficient  for  them  to  have  separate  beds  in  tiie  sasnr  Iiovm;  bit 
they  must  live  in  future,  separate  and  apart ;  and  if  obedieiiee  W  itf 
given  to  thi^  order>  excommunication  and  other  con^iequoacea  niB  mtte^ 
sarily  follow/* 

In  Courtail  V,  ITomfray  (1),  in  which  the  defendant  was  ctHiTidfllaf 
dcCaination,  the  tenor  of  the  schedule  of  penance  was^  thua:  —  **  Tltfi  Jam 
liomfray  t^hall,  after  giving  twenty-four  hours*  notice  at  least  iMnoC  H 
Harriet,  wife  of  Charles  Courtatl»  repair  in  the  daytime  to  tJir  ^ratajtrnm 
of  the  parish  church  of  the  united  parishes  of  Saint  John  and  Satnl  Mfl|V 
Cardiff,  and  there,  in  the  prei!tence  of  the  officiating  minister  and  ooa^lht 
churchwardens  (and  who  are  to  have  the  like  notice)  and 
persons  as  the  party  complainant  shall  bring  with  her,  audibljr  i 
make  the  following  confession,  viz.  to  the  etfect,  '^  that  lie  bad 
Mr^.  Courtait ;  thai  he  asked  her  forgiveness  ;  and  that  be  woftid  not  ^m 
otiend  in  the  like  manner/' 

«'  The  retractation  of  the  defamatory  words  must  be  tairty  madr.  m4  Ii 
the  form  directed/'  because,  ''  if  an  injury  to  an  individual  baa  bf«a  imm^ 
or  if  the  law  has  been  violated,  the  mo»t  honourable  and  eredltabit  wttkt 
19  to  make  the  amends  which  the  law  requires.  Such  ani€IKla  afadatH 
society,  whatever  may  be  the  private  feelings  and  opioloBa  of  Cbt  fM 
towards  his  adversarj-/'  (2) 

Where  a  writ  de  contumace  capiendo.  Issued  under  stai.  SSGeai  3L  aJf?* 
signified  **  that  the  defendant  had  been  pronounced  ffutlty  nf  rrinianwif  ■<_ 
contempt  of  the  law  and  jurisdiction  ecclesiastical  tn  not  having  obeyed i4^^ 
cree  made  upon  him  to  perform  the  usual  penance  ui  tbe  pari&b  cbafebof  2^ 
Mary  Newington,  in  a  certain  cauae  of  defamation,^  and  it  appear«4<hii* 
the  time  the  sentence  was  pronounced  a  schcKlule  of  pt^nanee  watmdtoit 
but  which^  by  the  practice  of  the  Ecclesiastical  Court,  could  not  bt  ddhvnl 
to  the  defendant  until  he  paid  the  costs  of  the  suit,  it  waa  beld  tbil  ^ 
ought  t(»  have  had  the  decree  esthibited  to  him  in  ita  more  pcifi«i  las 
before  he  could  be  eoniiidered  as  being  in  contempt*  espectallT  to  tbe  0^ 
were  not  mentioned  in  the  significavit,  and  that  he  waa  eoBgeqtiftttly  < 
to  be  discharged  (5);  Chief  Justice  Abbott  observing,  ^  I  am  of  ( 
upon  the  affidavit  adduced  in  answer  to  this  motion,  that  TCoa^* 
discharge  this  person  out  of  cu.^^tody.  Taking  the  affidafit  illssiAtf^i 
appears  that  an  imperfect  decree  ha<«  been  pronounced. 


(I)  3  Hagg.  L 

(»>  Prr  Sir  John    NichoU,   ibid- ;    »ide 
fttiain    Blackmore    y.  Brider,   7    PliiL  959* 
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<<  The  decree  is,  that  he  is  to  perform  *  the  usual  penance.'  What  the  Pknahci. 
usual  penance  is  does  not  appear.  The  affidavit  shows  that  something 
more  was  to  be  afterwards  done  by  the  registrar,  namely,  to  specify  in  the 
schedule  what  the  penance  was  to  be,  as  to  time,  place,  and  manner  of 
performing  it.  The  defendant  ought  to  have  had  the  decree  exhibited  to 
him,  in  its  most  perfect  form,  before  he  could  be  considered  in  contempt 
for  disobeying  it  There  is  nothing  said  in  the  significavit  about  the  pay- 
ment of  costs.  The  contempt  is  not  said  to  be  for  non-payment  of  costs, 
but  for  not  performing  the  usual  penance.  The  defendant  ought  to  have 
been  distinctly  told  what  the  penance  was,  and  not  left  to  find  it  out  after 
he  had  done  something  else,  namely,  paid  the  costs." 

Where  a  party  has  been  convicted  of  incest,  penance  has  been  remitted,  Rkmissiov  or 
when  it  was  shown  that  the  health  of  the  party  ordered  to  perform  it  would  *^^^^^^^ 
have  been  endangered  thereby,  and  where  the  promoter  expressed  his  con- 
currence with  the  prayer  of  such  remission.  Thus,  in  Chick  v.  RamsticUe  (1 ), 
which  was  a  criminal  proceeding  against  the  defendant  for  marrying  his 
late  wife's  sister ;  the  Court  annulled  the  marriage  and  enjoined  penance, 
but  remitted  the  latter  punishment  in  consequence  of  the  illness  of  the 
parties ;  Dr.  Lushington  observing,  <<  The  Court  will  not  attempt  to  en- 
force the  (>enance  against  either  of  the  parties  at  present;  but  I  am 
bound  to  consider  whether  I  ought  to  suspend  the  sentence  merely,  or 
dispense  with  it  altogether.  The  learned  counsel  for  the  promoter  has 
expressed  his  ready  concurrence  in  the  suspension  of  the  penance;  but 
in  my  judgment,  considering  the  state  of  both  parties,  by  allowing  the 
threat  of  penance  to  hang  over  their  heads  for  an  indefinite  time  —  for 
the  extent  of  time  for  wliich  the  penance  is  to  be  suspended  it  is  impossible 
to  tell  —  the  probable  consequences  would  be  almost  as  detrimental  as  the 
actual  performance  of  it.  I  therefore  think  it  right  and  fitting  to  remit  the 
penance.'*  (2) 

As  the   censures  of  penance  may  be   moderated  by  the  judge's  dis-   Commuution 
cretion,  according  to  the  nature  of  the  offence,  so  also  they  may  be  totally  of  penance, 
altered  by  a  commutation  of  penance ;    and   this  has  been  the  ancient 
privilege  of  the  ecclesiastical  judge   to  admit  an  oblation  of  a  sum   of 
money  for  pious  uses  to  be  accepted  in  satisfaction  of  public  penance.  (3) 

But  penance  must  be  first  enjoined  before  there  can  be  a  commutation, 
or  otherwise  it  is  a  commutation  for  nothing. 

By  the  Statute  of  Circumspect^  agatis  (4),  the  king  to  his  judges  sendeth   Penanee  mutt 
greeting:  "  Use  yourselves  circumspectly  concerning  the  [bishops  and  their  ^J'Ji^can 
clergy],  not  punishing  them  if  they  hold  pleas  in  court  Christian  of  such  beacommuu- 
things  as  be  mere  spiritual,  that  is,  to  wit,  of  penance  enjoined  by  prelates  ^*^' 
for  deadly  sin,  as  fornication,  adultery,  and  such  like;  for  the  which  some-   ?**;?*  ^^' 
times  corporal  penance,  and  sometimes  pecuniary,  is  enjoined"  (5);   "  in     ' 
which  cases  the  spiritual  judge  shall  have  power  to  take  knowledge,  not- 
withstanding the  king's  prohibition." 

(1)1  Curt.  37.  vocation   in  the  reign  of  Queen  Anne,  but 

('2)  Vide  ctiam  Bur^u  r.  Burpeu,  1  Con-  such  regulations  are  not  in  force, 

ftist.  393.  C*!)  13  Edw.  1.  st  iv.       Stepliens*  Eccle- 

(3)  Ilegulations  respecting  the  caiies  in  niauical  Statutes  25.  in  not. 

which  commutation  was  to  be  allowed  were  {5)  Barker  v.  Jones,  2  llol.  384. 
made  by  the  canons  of  1640,  and  by  the  con- 

.      3  L  3 
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By  staL  Articuli  cleri  (1),  "if  a  prelate  enjoio  a  penance  juitmMMjtMt 
man  for  bis  offence,  and  it  be  demanded,  the  king's  prohibltioil  illll  Mi 
place*  But  if  prelates  eojoin  a  penance  corporal,  and  tbry  wbidi  it  • 
punished,  will  redeem  upon  their  own  accord  such  penances  bf  mamjtt 
money  be  demanded  before  a  judge  spiritual,  the  kiDg*&  pfollilillM  iM 
Iiold  no  place." 

And  by  c.  S.  of  the  same  statute,  but  which  was  repeaJe^l  liy  «tai.  9  G* 
4.  c*  SI.  Hi  Stat.  53  Geo.  3.  c.  127^  if  any  person  laid  violetit  lands  on  A  difk 
the  amends  for  the  peace  broken  was  to  be  before  the  king*  mod  for  tl^fs- 
communication  before  a  prelate  (2),  that  corporal  penftnce  mi^l  be  m^ 
joined ;  which  if  the  otfender  redeemed  of  his  own  good  wUL,  bf  pl^ 
money  to  the  prelate,  or  to  the  party  grieved,  it  was  la  be  reqviivd 
the  prelate,  and  the  king's  prohibition  was  not  to  issue. 

In  the  21i$t  of  James  1.  a  complaint  w^as  brought  into  tlie  Star 
against  Dr.  Barker  (3),  ofticlal  of  Oxford^  for  divers  abuses  in  tJbe 
tion  of  penance,  viz*  that  he  granted  it  to  a  person  relapsed,  that  liedMMl 
emphiy  the  money  to  pious  uses ;  that  he  admitted  tbe  pAitf  to  ttma^ 
tation  before  enjtpining  the  penance,  and  therefore  it  ^ns  a  oonanMiv 
for  nothing ;  that  he  did  it  in  open  coiuL  Upon  which  Hobtft  iiiVi 
distinction  between  commutations,  in  causes  between  party  aad  putjviirf 
in  causes  ex  officio  ;  that  the  first  could  not  be  made  but  in  open  e(Mff1«  mi 
with  consent  of  the  opposite  party  ;  but  that  the  other  mlgbt  be  dont  mtid 
court ;  and  that  as  to  its  not  having  been  done  in  the  pteaeom  il  tkt 
public  register,  if  it  were  done  before  a  notary  that  wns 
although  it  was  not  entered  in  the  acts  of  the  court ;  but  that,  Hofatft  • 
was  not  chargeable  on  the  official,  but  on  the  actuary. 

Respecting  the  disposition  of  commutation  money  Ougfaloo  (4)  ■ 
that  commutation  money  is  to  be  given  to  the  poor  where  the  oAess^ 
committed,  or  applied  to  other  pious  uses  at  the  discretion  of  tbe  j«4|i& 

Ayliffe  (5)  states,  that  the  commutation  money  was  to  be 
the  use  of  the  church,  as  fines  in  cases  of  civil  puaishment  are 
to  the  use  of  the  public. 

About  the  year  1735  the  Bishop  of  Chester  cited  his  elMliedkir  l^tf* 
Archbishop's  Court  at  York,  to  exhibit  an  account  of  the 
for  commutations,  and  to  show  cause  why  eui  inhibitiaB 
against  him,  that  for  the  future  he  should  not  presume  to  dispoae  ef 
sum  or  sums  received  on  that  account  \^ithout  the  eonaesii  of  tbt 
In  obedience  to  this,  an  account  was  exhibited  withont  ottth;  lad 
being  objected  to,  a  fuller  was  exhibited  upon  oath.     And  Qpon  tbr 
several  of  the  sums  in   the  last  account  were  objected  to,  as  not 
and  an  inhibition  prayed*     But  the  archbishop's  chanoellor  irftiaid  !• 
the  inhibition,  and  was  of  opinion  that  the    bishop  could  <Nily 
account;  and  so   dismissed  the  chancellor  without  costs.  (6) 
But  where  an  application  was  made  to  set  aside  a  writ  de 


(1)9  Edw.  s.  it.  I  C.3. 

(2)  Before  u  prdate :  —  It  fe«n)s  to  be 
mgreed  by  the  canonists  thiit  arch(Iedcon» 
cannot  iniict  pecuniary  penal tics^  unless 
warranted  hy  pre^icription.  Gibson's  CodeXi 
1046,     Lyndwood,  Frov,  Const.  Ang.  51. 


(3)  2  R4>L  5ft4. 

(4)  P.  ^13. 

(5)  Parergon  Jmii^  4tX 

(6)  at.  5  Biinii  E.  I.  lOK. 
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capiendo,  on  the  ground  that  the  defendant  had  not  been  admonished  to   PgwAycjc 
take  out  a  schedule  of  penance,  and  that  he  was  sentenced  to  perform   Non-patmevt 
penance  in  the  minister's  house,  which  he  had  no  right  to  enter ;  it  appear-  or  Com. 
ing,  nevertheless,  that  there  was  an  order  for  the  party  to  pay  costs,  for  the 
not  doing  which  he  was  in  contempt,  and  for  which  in  fact  the  significavit 
had  issued ;  the  application  was  rejected,  for  the  sentence  awarded  payment 
of  a  precise  sum,  25/.  costs ;  and  if  the  proceedings  of  the  court  had  been, 
as  was  suggested,  defective,  the  costs  would  not  be  thereby  decreased.    Thus 
in  Kington  v.  Hack  (I)  Lord  Denman  observed,  "The  defendant's  allega-  ^]^f^^ 
tion,  that  he  was  not  admonished  to  take  out  a  schedule,  is  answered  by  an  Jq  Kimfftom  ▼. 
affidavit  on  the  other  side,  stating  that  he  was  twice  personally  admonbhed.  'HmA* 
The  deponent,  indeed,  will  not  say  that  the  defendant  perfectly  understood 
the  admonition,  because  he  was  in  a  state  of  great  passion.     But  a  man  is 
not  to  close  his  understanding  against  what  he  might  hear,  by  his  own  act 
The  affidavit  would  have  been  more  satisfactory  if.it  had  stated  a  belief  that 
he  heard  what  was  said ;  but  there  appears,  on  the  statement,  no  reason  that 
he  should  not  have  heard  it.     And  he  afterwards  gave  notice  of  appeal 
against  the  sentence,  and  asked  for  time  to  prosecute  such  appeal.    I  there- 
fore think  that  he  appears  to  have  been  duly  admonished.     Then,  as  to  the 
other  objections :  if  the  sentence  be  sufficient  in  one  distinct  part  of  it,  this 
rule  cannot  be  granted.     Now  it  appears  that  the  sentence  awarded  pay- 
ment of  a  precise  sum  of  %5Lf  the  costs  and  expenses  taxed  and  decreed  to 
be  paid  to  the  plaintiff  for  her  costs  and  expenses  incurred  in  the  cause. 
Whatever  objection  may  be  raised  as  to  ordering  penance  at  the  minister's 
house^  or  on  other  points,  yet,  if  the  Ecclesiastical  Court  had  power  to  im- 
pose costs,  the  defendant  is  liable  to  those ;  that  is  an  independent  subject- 
matter  :  and  I  do  not  see  how  the  costs  can  have  been  increased  by  any 
defective  proceeding  of  the  Court  in  the  manner  suggested.    The  rule  must 
therefore  be  discharged.** 


PENSIONS. 

Dehnii)  —  How  they  became  due  — Stat.  13  Edw.  I.  sL  i^,—  StaL  26  Hem,  8.  c  S. 
If.  91  ^  22.  —  Stat.  34  ^  S5  Hen,  8.  c.  19.  m.  4  ^  5.—  Be/ore  whom  a  hi$hop  may 
»u»  for  a  pension  —  Incumbent  liable  to  pay  the  pension^  because  the  church  itself  is 
charged —  Prohibition  to  stay  a  suit  in  the  Spiritual  Court  fifr  a  pension  will  not  lie. 

Pensions  are  certain  sums  of  money  paid  to  clergymen  in  lieu  of  tithes ;  Difinbo. 
and  some  churches  have  settled  on  them  annuities  or  pensions  payable  by 
other  churches. 

These  pensions  are  due  by  virtue  of  some  decree  made  by  an  ecclesias-  How  they 
tical  judge  upon  a  controversy  for  tithes,  by  which  the  tithes  have  been  became  due. 
decreed  to  be  enjoyed  by  one,  and  a  pension  instead  thereof  to  be  paid  to 
another ;  or  they  have  arisen  by  virtue  of  a  deed  made  by  the  consent  of 
the  parson,  patron,  and  ordinary.  (2) 

(I)  7  A.&  E.  708.  (2)  F.  N.  B.  117. 
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By  Stat.  13  Edw.  h  st.  iv.  (Circumspect*;  agatli),  *^if  a  pftlaii  oft 
chtircb  demand  of  a  parsoti  a  petisioa  due  to  bim,  all  soefa  detaaadl  vk 
to  be  made  in  the  Spiritual  Court ;"  in  whtcb  case  ^  the  spifitaaX  jvd^^UL 
have  power  to  take  knowledge,  Dotwith^tanding  the  king's  prolitbfttiiiii/(l) 

By  $tat.  26  lieu.  8.  c.S*  ss.  21  &  22.  they  which  pay  peomom  %o  oCksi 
out  of  Iheir  spi ritual  living,  can  retain  the  tenth  part  thereof,  juid  no  pcfeMt 
was  to  be  re^served  upon  the  resignation  of  a  benefice  abore  the  imlae  oCtIi 
third  part. 

By  Stat.  34^  &  35  Hen.  8.  r,  19.  ss.  4  &  5,  (2)  portions,  peiiskicWt  comtfia 
Indemciities,  t^ynodies,  proxies,  and  ail  other  profits  due  out  of  ibe  bsdiil 
religious  houses  dissolved,  are  to  continue  lo  be  paid  to  ecdcmMlml  per- 
sons  by  the  occupiers  of  the  lands.  And  the  plaintifi'  m^  : 
Ihiug  in  demand,  and  the  value  tbereof  in  dainsges  io  the 
Courts  or  at  common  law,  when  the  cause  is  there  determtnablc^  i 
with  the  costs. 

A  bishop  may  sue  for  a  pension  before  his  chancellor^  mid  i 
before  hia  official.  (3) 

If  a  suit  be  brought  for  a  pension  or  other  thing  due  of  i 
seems  that  the  occupier  (though  a  teoant)  ought  to  be  sued ;  and  if  |itft  if 
the  rectory  be  in  the  hand  of  the  owner,  and  part  in  the  occapaliM  rft 
tenant,  the  suit  is  to  be  against  them  both.  (4) 

And  though  there  is  neither  house,  nor  glebe^  nor  tithes,  nor  other  proili^ 
but  only  of  Easter  otTerings,  buriab,  and  christenings,  yet  the  iocsmibaift • 
liable  to  pay  the  pension.  (5) 

And  (fan  incumbent  leave  arrearages  of  a  pension,  the  sqrccaior  viDfci 
answerable^  because  the  church  itself  is  charged*  iuto  whaUoiiver  hwdit 
comes.  (6) 

In  pursuanee  of  stat.  13  Edw,  1,  stiv,  the  general  doctrine  1%  I 
sions,  as  sucli,  are  of  a  spiritual  nature^  and  to  be  sued  for  iti  the  i 
court ;  and  accordingly,  when  they  have  come  in  questioa,  pn^hilMi 
have  been  frequently  denied,  or  consultations  granted,  notwitluiaiidil^  Aff 
have  been  claimed  by  prescription.  (7) 

But  Lord  Coke  says,  '*  If  a  pension  be  claimed  by  prescrifi^Oilt  thei^ 
seeing  a  writ  of  annuity  doth  lie,  and  that  preseriptjons  must  be  tnfd  by 
the  common  law,  because  the  common  and  the  canon  law  do  theretii  difei 
they  cannot  sue  for  such  a  pension  in  the  Ecclesiastical  CoiirL^(8) 

But  this  has  sometimes  been  denied  to  be  law;  and  iti  the  OMe  wtJmm 
V.  Stone  (9)  Chief  Justice  Holt  said»  he  could  never  get  *'a  pmihihilioi  l» 
stay  a  suit  in  the  Spintual  Court  against  a  parson  for  a  pcniioi  if 
prescription." 

In  Gooche  {D,D.)  v.  London  (Bishop  of)  (10),  the  bishop  Isb^ed  te  lb 


(1)  Vide   StepheB3*  Eeeleskstical    Stu- 
tutet,  S5,  26.  m  mot, 

(2)  Ibid.  284. 

(3>  3'BiiTO^a  E,  L.  109, 

(4)  Watsons    Clergyman'*     L.aw,     600. 
Sut f 01%  V,  Iffm'Att,  I   Leon.  11. 

(5)  Nftrun'tf)    (Dean  and   Chapter  nf)  v. 
CotltM,  Hnrdr,  l2:iO. 

{6}  Trinittf  College,  Cambridge  \.  Tnn$i*d, 
Cro,  Elii.  810. 


(7)  Gibno\i   C^dex,  TOfi. 


WdU  (Bmm  mmd 
Smith  V.  WMm,  I 
Cro.  Elii.675. 

(8)  2  InsL  491. 

(9)  2  Salk.  SSa 
Iji«r,  635.  JUli 
414?. 

<  10)  1  Str.  8701. 
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Spiritual  Court,  suggesting  that  Dr.  Gooche,  an  archdeacon  of  Essex,  ought  Pcxsiovs. 
to  pay  him  10/.  as  a  prestation  for  the  exercise  of  his  exterior  jurisdiction. 
•The  doctor  moved  for  a  prohibition,  alleging  that  he  had  pleaded  there  was 
no  prescription  ;  which  being  denied,  a  prohibition  ought  to  go  for  defect 
of  triaL  On  the  contrary,  it  was  argued  for  the  bishop,  that  the  libel  being 
general,  it  must  not  be  taken  that  he  goes  upon  a  prescription  ;  but  it  is  to 
be  considered  in  the  same  light  as  the  common  case  of  a  pension  which  is 
suable  in  the  spiritual  court ;  and  the  nature  of  the  demand  shows  it  must 
have  its  original  from  a  composition,  it  being  a  recompense  for  the  arch- 
deacon's being  allowed  to  exercise  a  jurisdiction  which  originally  belonged 
to  the  ordinary.  To  these  arguments  the  Court  answered :  *'  They  may 
certainly  entitle  themselves  ab  antiquo,  without  laying  a  prescription ;  and 
as  they  have  only  laid  it  in  general,  there  is  no  ground  for  us  to  interpose, 
till  it  appears  by  the  proceedings,  that  a  prescriptive  right  will  come  in 
question ;  if  they  join  issue  on  the  plea,  it  will  then  be  proper  to  apply ;  but 
at  present  tliere  ought  to  be  no  prohibition." 

In  the  Vicar  of  Halifax  s  case  (1)»  a  vicar  sued  in  the  Ecclesiastical 
Court  the  dean  and  chapter  of  Wells,  parson  of  a  church,  for  a  pension,  and 
they  prayed  a  prohibition ;  but  it  was  denied,  because  a  pension  was  a 
spiritual  thing,  for  which  the  vicar  might  sue  in  the  Spiritual  Court 

In  Bailey  v.  Comes  (2)  a  bill  was  preferred  for  a  pension  only,  payable 
to  the  preacher  of  Bridgnorth ;  and  upon  hearing  of  the  cause  (which  was 
afterwards  ended  by  compromise),  it  seemed  to  be  admitted^  that  a  bill 
might  be  brought  for  a  pension. 


PENTECOSTALS. 

DiriNKO.  —  Ihu  by  custom  im  »ome  dioceati  —  RecoverabU  in  the  Spiritmil  Courtt, 

Pentecostals,  otherwise  called  Whitsun  farthings,  took  their  name  from  DiruiuiL 
the  usual  time  of  payment,  at  the  feast  of  Pentecost  These  are  spoken  of 
in  a  remarkable  grant  of  King  Henry  VIII.  to  the  dean  and  chapter  of 
Worcester,  in  which  he  makes  over  to  them,  omnes  illas  oblationes  et  ob- 
vcntiones,  sive  spiritualia  proficua,  vulgariter  vocat  Whitsun  farthings,  an- 
nuatim  collecta  sive  recepta  de  diversis  villatis  in  comitatibus  nostris 
Wigom.  Warwick,  et  Hereford^  infra  archidiaconatum  Wigom.  et  tempore 
pentecostes  oblata.  From  hence  it  appears  that  pentecostab  were  oblations ; 
and  as  the  inhabitants  of  chapelries  were  bound,  on  some  certain  festival 
or  festivals,  to  repair  to  the  mother  church,  and  make  their  oblations  there, 
in  token  of  subjection  and  dependence,  so,  as  it  seems,  were  the  inhabitants 
of  the  diocese  obliged  to  ro])air  to  the  cathedral  (as  the  mother  church  of 
the  whole  diocese)  at  the  feast  of  Pentecost     Something  like  this  was  the 


(1)  Gn<Iolphin*iiRcpertonuin,19B.  Good' 
H'in  y.  UtlU  (  Deon  and  Chapter  of),  Noj,I6. 


(3)  Bunb.  183. 
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commg  of  man}'  priests  and  their  people  in  procesKiao  to  tlir  divtch  oC  St 
Austin  ID  Canterbury,  in  Wbitsun  week,  with  oblations  and  otber  dfivoCtiMl; 
and  in  the  register  of  Robert  Read*  who  was  made  bishop  of  i 
the  year  1396,  there  is  a  letter  under  this  title  ;  —  "^  Litera  ad 
paroehianos  infra  archidiacoDatum  CiceBtr.  ad  visit^lnd.  eeeiesani  AV 
matricemi  in  septimana  pentecostes.**  (1) 

These  oblations  grew  by  degrees  into  fixed  and  certain  payioentB  trw 
every  parish  and  every  hou&e  in  it,  as  appear*  not  only  from  llie  Um^ 
going  grant  of  Henry  VI 11^  but  also  from  a  remarkable  piiilgr  Is  te 
Articuli  Cleri  in  1399;  where  the  sixth  article  is^  a  humble  rtqiwil  t* 
the  arehbishops  and  bishops  that  it  may  be  declared  whether  Pet€r-|Maee^ 
the  holy  loaf,  and  pentecostals  were  to  be  paid  by  the  occupier*  of  the  I 
though  the  tenements  were  fallen  or  not  inhabitifd*  accurdiog  to  thti  \ 
custom,  when  every  parish  paid  a  certain  quota.  (2) 

Pentecostals  are  still  paid  in  some  few  dioceses,  being  now  ooly  m  clsge 
npon  particular  churches^  where  by  custom  they  have  been  paid*  (3) 

And  if  they  be  denied  where  they  are  due,  they  are  recaverable  Is  ife 
Spiritual  Court*  (4) 


PERAMBULATIONS  AND  BOUNDARIES  OF  PARISHES.  (S) 


Perambulatcons,  pp.  891 — 893* 

GeneraUy  -^  Py  whom  peramhuhitioma  to  bt  made  —  T%t  riffki 
boundaries  to  enter  private  property  far  that  purpote,  amd  lo 
might  prtvent  thUfrom  being  Sme^  coMmot  be  diepuUd —  Jmdjfmt  %iof  jjtmi 
Tati^ok  c.  Dsvcr —  No  refreehmenie  cam  he  demtmtled  from  ike 


Boundaries  of  Parishes  settled  by  Statute,  pp,  89S — 8S8. 

StaL  58  Geo.  5.  e.  45,  s,  16,  —  Pariehee  may  be  divided  into  MparmtKfmidk§^  fta 
1  ^2Fict.  r.  107.  #.  \2.—Pari*he*  may  be  divided  at  eeparatm  Cten — ^A  mGm%^ 
c,  45.  «.  17.  ^  atat,  59  Geo,  a  c.  134.  t.  8.  —  7YMr«  to  hdom^  is  Hm  kmtm^iA  4$m 
divition  —  E^ciMting  inctanbenciet  «^—  Stat,  58  C«o.  3.  c45.  «i.l9  ^  SQL  ^—  Mm 
chureheM  lo  be  reetoriee^  Ftcaragee —  Donatives^  or  perpttm^  tmermie^ — I}m^mmw^ 
lapse — Stat.  1  ^2  rict,  c.  106,  e,  26, — Protiiiontfor  oniurimg  itakHadgimmmtkaem- 
tiguouM  pariehei,  or  making  them  eeparate  A«ntf/{<e«~>Coif9oiJiiATM3»  QmxrwLmMm  ^tt 
59  Geo.  S,  c,  134.  as.  6,  ^  9,  — CommMtnoturt  may  mmiU  part»  of  i  umt£§mmm  pa 


jpermantni  charge*  am  Hvinge  to  he  appertkmml^^  StaL  SB  fk^  3.  ^45.  ft.  f  1.  ^-^  J 
may  be  divided  into  eecleeiattieai  diatrietM^^  Stat,  3  Geo,  4.  r.  72.  «.  1$. — Cimmimmm» 
may,  mtA  content  of  ordinary ^  ^^  convert  dittritt  chapelriea  nte  Atfiti  pitt^t^ 
when  suitable  residences  can  he  obtained  for  incumhtnt^i  amd  Jm  mm^mami^j^^ 
Stat.  I  ^  S  GuL  4.  c,  38.  s,  25.  anil  stat  I Jr  ^  ^ct  e,  107.  ju  7. —  V*^  9"^^  ^ 
wiiling  to  endow  a  chapel  of  ease,  it  may  [be  separated  from  ijhr  jmtmI  «Airdk  mi 
made  a  distinct  parish  —  Stat,  1  ^2  Fief,  c  107.  t.  10.  —  rmmmimMwamt  «9  am^ 
a  district  to  churches  and  chapels  in  certain  casts  —  Stai,  6^7  fwA  «,  Sf .  »  * 
1 Q.  ^15.  —  Districts  may  be  constituted  for  spiritual  pmrpoan^  mmi  ^m  9^  ks  m- 
dowtd  to  a  certain  amount  at  laist  —  Map  of  district  to  ke  msmoMmd  to  idban»  W 
registered — District  to  become  a  new  parish^  upon  a  ehmr<tJk  h(im§  aammm^^^^^ 


(1)  Gibson's  Codei,  97«.  J^l^'^'^S^"^^  *"' 

y>  l'"^-  <5 )  rtde  tit.  CmftcK  BcujKpi  i 

(3)  Kca.  Pkr.  Ant.  596*    3  Burn's  E.  L,      — Ecclemam^cai.    riiwMi^iiPi      fii 
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SOGto,  3.  e,  134.  f.  17.  —  j4B  aeU  of  parliawteni  rdating  io  jNiVitAtiy  banmt  of  mar' 
riage^  marriages,  ^.,  to  apply  to  ehurehes  and  chapett  of  dUtrieii  —  Stai,  58  Geo,  3. 
c.  45.  M.  23.  S4.  30  ^  31.  —  Enrohmeni  ofbomtuU  —  Diitrict  pariihet^Vf  awteb  vbak 
Parbhbs  -^  Stat,  17  Geo,  S.  e.  37.  f.  1.  —  Commissioniu  undxb.  iKCLOsuax 
Acts —  StaL  41  Geo.  3.  e.  109.  «.S.  —  Public  notice  of  commissiomen  to  set  out  and 
determine  boundaries  —  Mode  by  which  the  bounds  are  to  be  published,  when  ascertained 
— Appeal  from  determination  of  commissioners — Tithe  Commusiomxm. — Stat,  7  GuL 
4.  ^  1  Vict,  c,  69.  s.  2.  —  Stat,  2^3  Vict.  e.  62.  t.  34. 

3.  Bounds  of  Parishes  where  to  be  tried,  pp.  898 — 900. 

Parochial  boumls  must  be  tried  in  the  temporal  courts —  Commission  to  settle  bounds  ^- 
PrineipUs  by  which  courts  of  equity  are  governed  in  issuing  commissions  to  settle  ques- 
tions of  disputed  bountlaries  —  Judgment  of  Sir  William  Grant  in  Sfee»  p.  CuAwrxa 
—  Confusion  of  boundaries  constitutes,  per  se,  no  ground  for  the  interposition  of  the 
Court —  H'hen  the  Ecclesiastical  Court  has  jurisdiction. 


I.  Perambulations. 

If  the  boundaries  of  parishes  be  not  regulated  by  statute,  they  depend 
upon  ancient  and  immemorial  custom. 

Parochial  boundaries  were  settled  long  after  the  foundation  of  churches, 
and  were  afterwards  much  varied,  and  in  many  cases  abridged  and  nar- 
rowed, as  new  churches  were  built  (1) 

Perambulations  for  ascertaining  the  boundaries  of  parishes,  are  to  be 
made  by  the  minister,  churchwardens,  and  parishioners,  by  going  round 
the  same  once  a  year,  in  or  about  Ascension  Week.  And  in  conseqence  of 
perambulations  being  performed  in  Rogation  week,  the  Rogation  days  were 
anciently  called  gauge  days^  from  the  Saxon  gan  or  gangen,  to  go. 

2.  By  a  constitution  of  Archbishop  Winchelsey,  the  parishioners  are  to 
find  at  their  own  charge  banners  for  the  rogations.  (2) 

In  Goodday  t.  Michell  (3),  which  was  an  action  of  trespass  for  breaking 
the  close  of  the  plaintiff,  and  for  breaking  down  two  gates  and  three 
perches  of  hedge,  the  defendant  justified,  for  that  the  close  was  in  the 
parish  of  Rudham,  and  that  all  the  parishioners  there  for  time  immemorial 
had  used  to  go  over  it  upon  their  perambulation  in  Rogation  week ;  and 
because  the  plaintiff  stopped  the  two  gates  and  obstructed  three  perches 
of  hedge  in  the  way,  the  defendant,  being  one  of  the  parishioners,  broke 
them  down.  Upon  such  facts  the  Court  observed,  "  It  is  not  to  be  doubted 
but  that  parishioners  may  well  justify  the  going  over  any  man's  land  in 
the  perambulation  (4),  according  to  their  usage,  and  abate  all  nuisances 
in  their  way." 


PXBAKBVLA- 
TIONS. 

Gemkaallt. 


B  J  whom 
penmbulations 
to  be  made. 


Tb«  right  to 
perambulate 
parochial  bomi- 
daries,  to  enter 
private  pro- 
pert  j  for  that 
purpose,  and  to 
remore  ob- 
struetioDS  that 
might  prevent 
this  from  being 
doDe>  eannotb* 
disputed. 


(1)  LouOey  ▼.  Hayward,  1  Y.  &  J.  586. 

(2)  Lyndwood,  Ptot.  Const  Ang.  252, 

(3)  Cro.  £liz.441. 

(4  )  These  perambulations  ( though  of  great 
use  in  order  to  preserve  the  bounds  of 
parishes)  were  in  the  times  of  Popery  ac- 
companied with  great  abuses;  vis.  with 
fcastingfl  and  with  superstition ;  being  per- 
formed in  the  nature  of  processions  with 
banners,  hand  bells,  lights,  staying  at  crosses, 
&c.  And  therefore,  when  processions  were 
forbidden,  the  useful  and  innocent  part  of 
perambulations  was  retained  in  the  injunc- 


tions of  Queen  Elisabeth.  *•  But  yet  for  the 
retaining  of  the  perambulation  of  the  cir- 
cuits of  parishes,  the  people  shall  once  in 
the  year,  at  the  time  accustomed,  with  the 
curate  and  the  substantial  men  of  the  parish, 
walk  about  the  parishes,  as  they  were  ac- 
customed, and  at  their  return  to  the  church, 
make  their  common  prayers:  provided 
that  the  curate,  in  their  said  common  per- 
ambulations, used  heretofore  in  the  days  of 
rogations  at  certain  convenient  places,  shall 
admonish  the  people  to  give  thanks  to  God 
(in  the  beholding  of  God%  benefita),  for  the 
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Lord  Di-nman 
in   Tnifior  v. 


In  Taylor  v.  Derey  (1)  it  was  pleaded  to  an  actioo  of 
breaking  and  entering  the  plaiotiflTs  dwelliDg  bousev  that  ifee 
the  parish  of  B,^  in  which  there  was  aa  immemorial  eoitoai  Ibr  all  tl» 
paridhiouers  to  go  through  the  house,  upon  their  permmbulattniM  of  Ikt 
parish  boundaries,  on  the  Thun^day  in  Rogation  week^  eTory  tliird  jiKr 
aod  justification  under  the  custom,  issue  being  joined  oo  a  tmrexwt  of  tfo^ 
custom,  and  a  verdict  found  for  the  defendants :  —  It  was  beld»  00  akotm  lar 
judgment  non  obstante  veredicto,  that  it  could  not  be  assumedt  00  ^bm  |i&i^ 
that  the  liouse  stood  on  the  boundary,  and  that  the  custom  wi 
as  pleaded  ;  Lord  Den  man  observing,  *'  The  right  to  perambulala 
boundaries,  to  enter  private  property  for  that  purpose,  and  to  remo^ 
tions  that  might  prevent  this  from  being  done,  cannot  be  disputi^d.  It 
as  a  notorious  custom  in  aM  parts  of  England,  is  recorded  by  all  o«r  lot 
writers,  and  has  been  confirmed  by  high  judicial  sanction.  Lord  QUI 
Justice  Anderson  and  the  whole  Court  of  Common  Pleaa  asaeit  ^memilim 
and  the  right  in  the  most  unqualified  manner  in  Gwxiday  w^MieAeR  {f^^ 
pleadings  in  which  are  to  he  found  in  Coke's  Entries,  651*  (b)«  TbalOK, 
indeed,  appears  to  be  the  only  decii^ion  in  the  books  00  the  mllfael  rf^ 
parish  pemmbulations.  There  the  justification  failed  ;  but  tbe  defect 
in  the  mode  of  pleading ;  for  the  defendant's  right  was  ihooglit  In 
placed  on  prescription,  and  not  on  custom ;  and,  besides,  tiie  bar  d 
embrace  all  the  trespasses  laid  in  the  declaration.  Tbese  material 
being  pointed  out  and  adjudged  fataK  superseded  the  necessity  for 
the  plea  more  minutely^  and  enquiring  whether  the  custom  was  vctt  j 
It  claims  a  prescriptive  right  to  enter  plaintifTs  close  exactly  in  |bt  i 
manner  as  the  defendant  in  this  action  justifies  under  tbe  cuMom  for  all 
every  the  parishioners,  upon  the  perambulation  of  the  bouiidaiiea,  to 
plain tifi's  house,  which  is  averred  to  be  within  the  pariah*  Kow  it  ii 
obvious  that  the  right  to  perambulate  boundaries  cannot  confer  a  i%it  la 
enter  any  house  in  the  parish,  however  remote  from  the  booDiianai^  ani 
though  not  required  to  be  entered  for  any  purpose  eonnectrd  vvlh  the 
perambulation  ;  and  it  seems  to  follow  that  a  custom  on  that  oceaiiw  Ii 
enter  a  particular  house,  which  is  neither  upon  the  boundary  Bai^  mm 
in  any  manner  wanted  in  the  course  of  tbe  perambulatioiiai  euiaot  hi 
supported, 

*^  On  principle^  therefore,  the  custom  laid  b  bad  in  law;  and  tha  aalhsn^ 
of  the  case,  as  to  the  form  of  pleading,  cannot  go  for  much,  iw  the  |iiea«ai 
set  aside  for  two  fatal  faults  in  other  respects.  The  report  contaiiis 
references  to  the  Year  Books,  and  one  to  Fiizherbcrt's  Katnra  Hi 
none  of  which  have  any  bearing  on  this  objection.  The  Book  of 
is  also  quoted;  but  neither  in  that  page^  nor  in  any  other,  ia  Uglit 
upon  itp 


i 


increase  and  nhundjitice  of  his  fruiu  upon 
the  face  of  the  earth ;  with  the  moving  of 
the  I03d  Psalm,  Benedic  jinima  mea  ^c. 
At  which  Umv  also  the  imttic  minister  shall 
indicmte  these  or  such  sentences  :  —  Cuned 
be  he  which  tran^ilatcCh  the  boundt  and 
doILes  of  his  neighbour,  or  such  other  order 
«f  pnijei*5  as  shall  be  hereafter  appointed." 
GtUMjirsi  Cudex*  213,   ISui  the  iupcra-titions 


here 

fiupprcMed,  m  i 

endeavour*  uicd   to  1 

OS  tlie  time  of  ArdiliislMM  GriaikL 

(1)  7  A.  &  K.40a 

(2)  CmEIii.  441.   Qm^m^lM.  Cfc  W. 
G50.<bX65l.(h)L   Tfrn^mam^fLX 

(5)  lS5.(b). 
(4)   P,  I5». 
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"  For  the  reasons  given,  we  think  ourselves  bound  to  give  our  judgment  rK»AiiiuLA- 
for  the  plaintiff."  "*>'**• 


In  the  perambulation  of  a  parish,  no  refreshments  can  be  claimed  by  the   No  refresh- 
parishioners,  as  due  of  right  from  any  house  or  lands  in  virtue  of  custom.  "^"'*  ?"  J* 
rni-  •   X  *    I    .    .   •     •        t  .   .       1  ...    demanded  from 

1  he  mamtcnance  of  that  right  has  been  twice  attempted  in  the  spiritual  the  parishion- 

courts ;  but  in  both  cases  prohibitions  were  granted,  and  the  custom  declared  «^ 
to  be  against  law  and  reason.  (1) 


2.  Boundaries  of  Parishes  settled  by  Statute.  BouKDAwisor 

Paauhis 

By  Stat  58  Geo.  3.  c.  45.  s.  16.  any  parish  may  be  divided  into  two  or  Statut^ 
more  separate  parishes  for  all  ecclesiastical  purposes,  if  the  Church  Building   sut  58  Geo.3. 
Commissioners  acquire  the  consent  of  the  bishop  of  the  diocese,  under  his  c.  45.  %,  15. 
hand  and  seal,  and  the  consent  of  the  patron  of  the  parish  church,  under  his  ^*d vjJT^^to 
hand  and  seal,  and  then  represent  the  whole  matter  to  the  king  in  council,  separate 
stating  the  proposed  bounds  of  such  division,  with  the  relative  proportions  P«i'i*>>cs- 
of  glebe  land^  tithes,  moduses,  and  other  endowments,  and  the-  estimated 
amount  of  fees,  oblations,  offerings,  or  other  ecclesiastical  dues  or  profits 
within  each  division ;  and  that  the  king  in  council  direct  such  division  to  be 
made ;  but  it  cannot  completely  take  effect  till  after  the  death,  resignation, 
or  avoidance  of  the  existing  incumbent. 

By  Stat.  I  &  2  Vict  c.  107.  s.  12.  any  parish  may  be  divided  into  distinct  Sut  l&2  Vict 
parishes  or  district  parishes,  or  chapelries,  at  the  same  time  or  at  several  ^'9^  "•  is. 
times.  be  divided  at 

By   Stat  58  Geo.  3.  c.45.  s.  17.  &  stat  59  Geo.  3.  c.  134.  s.g.  incum-  "cp^te  tinier  . 
bente  of  the  churches  of  each  division  of  the  parish  are  empowered  to  re-  Sut.58  Geo.  a, 
cover  the  tithes,  &c,  assigned  to  them,  in  like  manner  as  the  incumbent  of  stat  59  Geo.  s. 
the  original  parish.  c-  '34.  §.8. 

By  stat  58  (ieo.  3.  c.  45.  s.  18.  &  stat  59  Geo.  3.  c.  134.  s.  12.  new  j^Ug  toUl^^ 
churches  of  such  divided  parishes  are,  during  the  existing  incumbency,  to  incumbent  of 
remain  chapels  of  case,  and  be  served  by  a  curate  nominated  by  the  incum-  **»«diriMon. 
bent  and  licensed  by  the  bishop.  ^**^"*.*"' 

By  stat  58 Geo.  3.  c.45.  s.  19.  every  separate  parish,  when  the  division  has   «•  .  *«^ 
become  complete,  is  to  be  a  rectory,  vicarage,  donative,  or  perpetual  curacy,  c.  45.  s.  19. 
according  to  the  nature  of  the  original  church  of  the  parish  so  divided,  and   ^®^  churches 
subject  to  the  same  jurisdiction  and  laws.  ▼icarami,  doT* 

Donatives  and  piT|K»tual  curacies  are  to  lapse  in  six  months  like  benefices,  natives,  or  pei^ 
but  no  spiritual  person  appointed  thereto  will  be  removable  at  the  pleasure  P^"**  cunciea. 
of  the  party  ap[)ointing.  Dowtirea  may 

Stat  1  &  2  Vict.  c.  106.  s.  26.,  after  reciting  that  in  some  instances  tithings,  lapw. 
hamlets,  chapelries,  and  other  places  or  districts  may  be  separated  from  the  Sut  l&s  Viet, 
parish,  or  mother  churches  to  vhich  they  belong,  with  great  advantage,  ^^'•'"  ^* 
and  that   places  altogether  extra-parochial  may  be  annexed  to  parishes  anneiing  i«o- 
or  districts  to  which  they  are  contiguous  or  may  be  constituted  separate  l»^  places  to 
parishes  for  ecclesiastical  purposes:    enacts,   that   when  it  shall  appear  p,ruw*2r"" 
to  the  archbishop,  with  respect  to  his  own  diocese,  or  be  represented  to  him  making  them 

separate  bene* 
6cvs. 

(I  )  GibsoD*s  Codex,  213.      UffimgUm  (  GIvrdlvardbis  cf)  ▼. ,  1  Rol.  259. 
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CotnmiMionert 
max  ttoite  patU 
orooeliguoiu 


StaL  59  Gea  3. 
c  134.  s.  a 

Permanent 
chargea  an  Ijr- 
ifigi  to  be 
apportionetJ. 


Stfti.  5S  Geo.  3. 

Pamhes  may 
be  divided  into 
eecle«t««tica1 
di%tricu. 
Sut.  9  Geci.  4. 
c  72.  f.  16. 
Dbtriec 
cb«petnes 
«ui  be  mjidc 
into  district 
parishes. 


Scat  1  &2Gul. 

4  0.  38.  B.  3d. 

h  itot.  1  &  2 

VieL  c  IU7. 

1.7. 

If  «  ehapel  of 


bf  ui J  bttbop,  tinft  wf  « 

nSed  Iran  «■  j  panik  or 

mpaa^  bendiee  bf  HmU^  or  b»  «aiftBd  to  uiy 

mgr  be  iMOtg  cottireiiieMiiy  iTwui,  qr  to  icy 

dtapdry.  piMX^  or  cfiiliii 

m  Mparmte  pimli  or  beneiaet  or  tiat  saj  exti^-fiaroebttl  pliee  aajt  nk 

adimolagey  be  mwnned  to  osj  prmb  to  which  it  k  eo«tlswiQ%  or  ho  ooi- 

ititoied  o  Kpondr  poykh  far  rrckiiarticMl  poipoM«»  the  orchbiibop  or 

may  draw  tip  a  scbeme  io  writio^  wmd  if  tbt  potmo  cofiseiit 

the  arcbbufaop  certify  bk  eooMoi  to  ber  wt^esly  to  cooad]*  tte 

may  be  earned  into  effecl  by  an  order  of  eoooeit  (1) 

By  slat.  59  Geo.  3.  e.  IM.  s.  6^  afker  tecitiog  titol  a 
latioo  is  frequeotly  collaeted  at  the  extreilUto  of 
parochial  places  contigaoiu  to  each  other,  at  a  distonce  froai  ibe 
or  chapels  thereof^  enacts,  that  the  Chiirch  BuildlDg  C 
with  such  consent  as  is  required  by  stat.  5S  Geo*  5.  e.4S.  s*  1&» 
any  such  contiguous  parts  into  a  separate  dklriel  for  all 
poses ;  and  cause  such  district  to  be  named,  and  aaeertained  by 
bounds,  and  to  enrol  such  name  and  bounds  when  approved  by 
in  council^  in  chancery*  and  in  the  r^istry  of  the  diocese ;  mod  liwy  CHl 
also  make  grants  or  loans  for  baildiog  any  chapel,  with  or  withool 
for  the  use  of  such  districl,  under  such  regulations  as  nta;y  ftppeor 
expedient ;  and  constitute  any  such  district  a  consolidatod  cba|ielfy« 
similar  privileges  as  to  marriages,  burials,  &c*,  as  if  siicb  ebapefiy  wene  i 
distinct  parish ;  but  subject  to  all  other  law9  leklive  to  boMittg 
and  churches,  (2) 

By  stat/59Geo,  S.  c  134*  s.  9.  the  Church  Building  CommtastoDen, 
the  consent  of  the  tmhop,  in  dindtog  any  partjsh  and  apportiooiiig  ibo  g^C 
or  other  endowments^  can  also  apportion  the  permanent  cbargoa  bi 
thereof,  or  affecting  the  same,  or  the  incumbent ;  and  the  charges  so 
tioned  are  thereafter  to  be  borne  by  each  divisioni  or  by  Ibe  ^ttritoal 
serving  it. 

By  Btat  58  Geo.  3,   c,  45.  s,  2L,  if  the  Church  Building  C 
da  not  think  it  expedient  to  make  such  divisions  into  separate 
into  ecclesiastieaJ  districts^  they  are  to  report  accordingly  to  bis  mtfciiy  la 
council,  who  can  direct  such  division  to  be  made. 

By  Stat  3  Geo.  4.  c.  72.  a.  16.  the^Church  Building 
the  consent  of  the  ordinary,  pitron,  and  ineumbentf  on  tbe  next 
can  convert  any  district  chapelry,  made  under  the  CKurcb  BoibiiBg  Adi^ 
into  a  separate  ainl  distinct  parish  for  ecclesiastical  purposes,  or  Jito  m 
district  parish>  where  a  suitable  residence  and  competent 
be  procured  and  established  for  the  minister  and  his  niircg»ooia^ 
tion  being  provided  for  all  fees  and  ecclesiastical  dues,  wbieb  aiay  bo  A/m 
lost  to  the  original  parish. 

By  Stat.  1  &  2  GuL  4.  c.  38.  s.23.  the  bishop  may,  wilb  lite  i  iiwl  ^ 
the  patron  and  incumbent,  by  writing  under  his  hand  and  se*!*  deflve  o 


(1)  ride  Ktat.  2  &  3  Met.  c.  49.  n,  ^.,  by 
-wluch  the  provisions  of  this  act  ftrc  cKtcmded 
t0  enscB  wlierc  the  btneHce  to  he  a^cted  is 
vaeuit* 


(9)  Seii  vldk  amUf  m^ 
e.70.  s.  9. 


sAf  rio. 
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chapel  of  e&«e  at  a  considerable  distance  from  the  parish  church,  having  Bouvdauh 

chapclries,  townfthips,  or  districts  belonging  to  it,  (if  endowed  with  such  a  g,.„,^p  „ 

provision  as  will  (insure  a  competent  stipend  to  the  minister,)  to  be  a  Statuti. 

separate  and  distinct  parish  for  all  spiritual  purposes.     And  by  stat  1  &  2  dowed,  it  m^ 

VicL  c.  107.  8.7.,  tliese  provisions  are  extended  to  churches  and  chapek  beMparsted 

whether  erected  and  consecrated  before  or  after  the  passing  of  that  act  h  "r^iS 

By  stat.  1  &  2  Vict.  c.  107.  s.  10.,  where  a  church  or  chapel   has  been  made  a  diitinct 

built  by  subscription,  endowed  and  augmented  by  Queen  Anne*s  Bounty,  the  P*ri<b- 

Church  Building  Commissioners,  with  the  consent  of  the  bbhop,  patron,  ^^**,^**' 
and  incumbent,  can  make  it  a  distinct  parish. 


Stat.  6  &  7  Vict.  c.  37.  s.  9.,  after  reciting  that  there  are  divers  parishes,  n?*y  J     _ 

chapelries,  and   districts  of  great  extent,   and  containing  a  Uirge  popu-  churches  and 

lation,  wherein  or  in  parts  whereof  the  provision  for  public  worship  and  for.  cbapeli  in  oer^ 

pastoral   superintendence   is    insufficient  for  the   spiritual   wants   of  the  *»""*■■■■• 

*  Stat.  fi&7Vict- 

inhabitants  thereof:   enacts,   that  if  at  any   time   it  appear  to   the  Eo-  c37  s.  9 

desiastical  Commissioners,  that  it  would  promote  the  interests  of  religion  Diitricu  may 

that' any  part  or  parts  of  any  such  parishes,  chapelries,  districts,  or  extra-  beconrtituted 
parochial  places,  should  be  constituted  a  separate  district  for  spiritual  pur- 


])oses,  they  can,  with  the  consent  of  the  bishop  of  the  diocese  under  his  and  are  to  be 
hand  and  seal,  set  out  by  metes  and  bounds^  and  constitute  a  separate  certain  amount 
district  accordingly,  such  district  not  then  containing  within  its  limits  any  at  the  least 
consecrated' church  or  chapel  in  use  for  the  purposes  of  divine  worship,  and 
to  fix  and  declare  the  name  of  such  district :  provided,  that  the  draft  of 
any  scheme  for  constituting  any  such  district,  proposed  to  be  laid  before 
her  majesty  in  council  by  the  commissioners,  shall  be  delivered  or  transmitted 
to  the  incumbent  and  to  the  patron  of  the  church  or  chapel  oCany  parish, 
chapelr)',  or  district  out  of  which  it  is  recommended  that  any  such  district 
or  any  part  thereof  should  be  taken,  in  order  that  such  incumbent  or 
patron  may  have  an  opportunity  of  offering  or  making,  to  the  commissioners 
or  to  such  bishop,  any  observations  or  objections  upon  or  to  the  constitut- 
ing of  such  district ;  and  that  such  scheme  shall  not  be  laid  before  her  ma 
j(»ty  in  council,  until  after  the  expiration  of  one  calendar  month  next  after 
such  copy  shall  have  been  so  delivered  or  transmitted,  unless  such  incum- 
bent and  patron  in  the  meantime  consent  to  the  same ;  provided,  that 
in  every  scheme  for  constituting  any  such  district,  the  commissionen  shall 
recommend  to  her  majesty  in  council,  that  the  minister  of  such  district, 
when  duly  licensed  as  thereinafter  mentioned,  shall  be  permanently  en- 
dowed, under  the  provisions  thereinafter  contained,  to  an  amount  of  not 
less  than  the  annual  value  of  one  hundred  pounds ;  and  also,  if  such 
endowment  be  uf  less  than  the  annual  value  of  one  hundred  and  fifty 
pounds,  that  the  same  shall  be  increased  uniler  the  like  provisions  to  such 
last-mentioned  amount,  at  the  least,  so  soon  as  such  district  shall  have 
beoome  a  new  parish. 

Stat.  6  6c  7  Vict  c.37.  s.  10.  enacts  that  a  map  or  plan,  setting  forth  and   Stat.6&7Viet. 
flescribing  such  metes  and  l)ounds,  is  to  be  annexed  to  the  scheme  for  consti-   ]^ap\/  dwtriet 
tuting  such  district,  and  transmitted  therewith  to  her  majesty  in  council,   to  be  annexed 
and    a   copy   thereof   to    be  registered   by  the  registrar   of  the  diocese,   *«>  iicheme,  and 
together  with  any  order  issued  by  her  majesty  in  council  for  ratifying  such 
scheme :  but  that  it  shall  not  be  necessary  to  publish  any  such  map  or  plan 
in  the  London  Gazette. 


me 

BoiTKDARtKJi 
or  pAB^lSliZS 
SCITLSDSV 

Sut.6&7VicL 
c.  37.  «.  15. 
■district  to 
become  »  oew 
parish  upuo  a 
church  being 
ccMiAecrated. 


Stat,  59  Geo.  3. 
c.  13-i.  8,  17. 
All  acts  of  par- 
liament relat- 
ing to  publUb' 
ing  banni  of 
tnarnngCp 
marriages,  &rc. 
to  apply  to 
churches  and 
cliapi-'lu  of 
dUtrictt. 


StaL  58  G«a  3, 
C.45.  ss.  9%  24. 
30&  31. 
£iirolmciiit 
oTbotuKk. 


Diftrict 
parishes. 


BUBS. 


PEU AMBULATIONS  AND  BOUNDARIES 


By  stat.  6  &  7  Vict,  c,  37.  s.  15.,  wheoany  churcU  or  chapel  shall  be  ' 
purcliased,  or  acquired  in  any  district  constituted  under  ttie  h/cU  ftcut  iImI 
have  been  approved  by  the  Ecclesiastical  CommissioQers,  by  an  iiMtraoMalli 
writing  under  their  coDimon  seal,  and  consecrated  as  thecliiireborrlMi|»lrf 
such  dit^trict,  for  the  use  and  service  of  tlie  minister  and  iobabtiaiiU  UieiM( 
such  district  i^  from  and  after  the  consecration  of  such  chorcb  0€  ^ipA 
to  be  and  be  deemed  to  be  a  new  parish  for  ecclesiastical  {vurpoie^  tad 

be  known   as  such  by  the  name  of  **  The  new  parish  of ,**   ionieii  if 

'*  The  district  of ,  "  according  to  the  name  fixed  for  sucb  diictilcl;  aai 


any  licence  granted  by  the  bishop,  licensing  any  building  for  divioe  wa 

is  thereupon  to  become  void ;  and  banns  of  matrimony  may  be 

in  such  church,  and  marriages^  baptisms,  churchings^  and  burtaUvi 

to  the  laws  and  canons,  solemnised  therein,  and  the  minister  ia  t«  IWfM 

and  receive  such  fees  upon  the  solemnisation  of  such    ofitoes^  firsftf 

them,  as  shall  be  fixed  by  the  chancellor  of  the  diocese  io  whtcli  mA  mw 

parish  shall  be  situate ;  and  the  like  Easter  offerings  and  dues  autj  be  it* 

ceived  within  the  limits  of  such  new  parish  by  the  perpetual 

as  are  and  were,  payable  to  the  incumbent  of  the  church   of  the 

parish  of  which  such  new  parish  originally  formed  a  part  ;  mod  Ibe  fctcni 

laws^  statutes*  and  customs  in  force  relating  to  the  publicalioii  of  baoai  rf 

matrimony,  and  to  the  performance  of  marriages,  baptisniSt  ebtafdiiaf^JBl 

burials,  and  the  registering  thereof  respectively,  and  to  the  mhi^  Ibr  aai 

recovering  of  fees,  oblations,  or  offerings  in  respect  tbereaf,  are  Io  ifipl;  IB 

the  church  of  such  new  parish,  and  to  the  perpetual  curate  ibetvof  Cbr  At 

time  being :   but  such  minister  or  perpetual  curate  is  not  to  reetif  tmf  fat 

for  the  performance   of  any  baptism  within   his  distnct*  or  nmw  ^ 

the  case  may  be,  or  for  the  registration  thereof. 

By  Stat.  59  Geo.  3.  e.  IS-t-.  s>  17.  all  acts  of  parliamem,  \mw% 
toms  relating  to  publishing  banns  of  marriage,  marriage% 
churchings,  and  burials^  and  the  registering  thereof,  and  to  all 
fees,  oblations,  or  offerings,  are  to  apply  to  all  districts,  and  nfiriiniMiirrf  iir 
district  chapelries,  and  divisions  of  any  parishes  or  extra-paraoUial  f/^"^ 
whereof  the  boundaries  are  to  be  enrolled  in  Chancery  under  tba  ] 
of  the  act,  and  of  Stat.  58  Geo.  3.  c.45.,  and  in  the  churches  i 
whereof  banns  are  allowed  to  be  published ;  and  mairiagea^ 
churchings^  or  burials  are  to  be  allowed  to  be  solenmtaedt  <Uirf  ^  ^ 
churches  and  chapels  thereof,  and  to  the  ecclesiastical  penaiia  haHag  O0t 
of  souls  therein,  or  serving  the  same,  in  like  manner  as  if  tlia  Mat  M 
been  ancient,  separate,  and  distinct  parishes  and  parish  churdiea  bf  iiv* 

By  Stat.  58  Geo.  3.  c.  45.  ss.  22.  Sc  24.  the» description  of  th«  bottndaiio 
of  new  parishes  created  by  any  complete  division,  and  of  accMaiiWifr 
districts,  must  be  enrolled  in  Chancery,  and  registered  in  the  tugklty  af  tfe 
diocese,  and  notice  thereof  given  as  the  Church  Building  Coa 
shall  direct,  and  such  boundaries  are  to  continue  the  boondarm  of  i 
parishes  or  districts. 

Such  districts  are  to  be  separate  and  distinct  district  partftlicib  and 
churches  and  chapels  assigned  to  them  when  consecrated  are  to  be  < 
parish  churches,  for  all  purposes  of  ecclesiastical  worship,  and  perfbraMarr 
of  ecclesiastical    duties,  and  for  all  marriages,  chrisleaiiig*^ 
and  buriaH  and  the  registry  thereof,  and  in  relation  In  aB 
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and  offerings,  and  to  all  other  purposes.     But  such  divisions  are  not  to   Bookdariei 
affect  any  lands,  glebe,  tithes,  moduses,  or  endowments  of  the  original  °^,*j*""" 
church  (1),  nor  any  poor  or  other  parochial  rate,   or  the  persons   in-  Statute. 
tercsted  therein,   except  church  rates,   as   regulated  by  stat  58  Geo.  S.  " 

c.  45.  s.  31. 

By  Stat.  17  Geo.  2.  c.37.  s.  1.,  if  there  be  any  dispute,  in  what  parish  Waitis  xxak 
or  place  improved  wastes,  and  drained  and  improved  marsh-lands  lie  and  Pa»«hei. 
ought  to  !)e  rated,  the  occupiers  of  such  lands,  or  houses  built  thereon,  ^^^^l^^^^ 
tithes  arising  therefrom,  mines  therein,  and  saleable  underwoods,  are  to  be 
rated  to  the  relief  of  the  poor,  and  to  all  other  parish  rates  within  such 
parish  or  place  which  lies  nearest  to  such  lands  ;  and  if,  on  application  to 
the  officers  of  such  parish  or  place  to  have  the  same  assessed,  any  dispute 
arbe,  the  justices  of  the  peace  at  the  next  sessions  after  such  application 
made,  and  after  notice  given  to  the  officers  of  the  several  parishes  and 
places  adjoining  to  such  lands,  and  to  all  others  interested  therein,  may  hear 
and  determine  the  same  on  the  appeal  of  any  person  interested,  and  may 
cause  the  same  to  be  equally  assessed,  whose  determination  therein  shall  be 
final.     But  this  will  not  determine  the  boundary  of  any  parish  or  place, 
other  than  for  the  purpose  of  rating  such  lands  to  the  relief  of  the  poor, 
and  other  parochial  rates  (2) ;  and  by  stat.  2  &  3  Edw.  6.  c«  13.  s.  3.  every  Sut.  S  &  3 
person  who  has  any  beasts  or  other  cattle  titheable,  depasturing  on  any  Edw.6.  c  13. 
waste  or  common  whereof  the  parish  is  not  certainly  known,  is  to  pay  the 
tithos  thereof  where  the  owner  of  the  cattle  dwells.  (3) 

By  stat.  tl  Geo.  3.  c  109.  s.  3.(4)  the  commissioners  appointed  under  the  CoxMimonms 
Inclusurc  Acts,  arc,  by  examination  of  witnesses,  upon  oath  or  affirmation,  uwoe*  I"clo- 
and  by  such  other  legal  ways  and  means  as  they  think  proper,  to  inquire   sut.4i  Geo.3. 
into  the  boundaries  of  several  parishes,  manors,  hamlets,  or  districts;  and  c.  109.  i.d. 
in  case  it  appear  to  tliem  tliat  the  boundaries  are  not  then  sufficiently 
ascortaineil  and  distinguished,  tlicy  are  to  ascertain,  set  out,  determine, 
and  fix  the  same  respectively;   and  which  are  to  be  the  boundaries  of  such 
parishes,  manors,  hamlets,  or  districts. 

But  the  commissioners,  before  thoy  proceed  to  ascertain  and  set  out  P»'»lic  notice 
the  boundaries,  are  to  give  public  notice^  by  writing  under  their  hands,  er»*to^"*out"' 
to  be  affixed  on  the  most  public  doors  of  the  churches  of  the  parishes  and  clctcrmino 
thon'in  mentioned,  and  also  by  atlvertiscment,  and  also  by  writing  to  be  **<>""<**'*«*•  ^ 
dL'liverod  to,  or  left  at,  the  last  or  usual  places  of  abode  of  the  [respective 
lords,  or  stewards  of  the  lords  of  the  manors,  in  which  the  lands  to  be 
inclosed  shall  be  situate,  and  of  such  adjoining  manors,  ten  days  at  least  be- 
fore the  time  of  setting  out  such  boundaries  of  their  intention  to  set  out 
and  deteriiiiiie  the  same  respectively. 

And  the  commissioners,  within  one  month  after  their  ascertainfng  the   Mode  by  which 
boundaries,  arc  to  cause  a  description  thereof,  in  writing,  to  be  delivered  to,  JJl\^"uWi^ 
or  loft  at,  the  places  of  abode  of  one  of  the  churchwardens   or  overseers   when  osccr- 
of  the  poor  of  the  respective  parishes,  and  also  of  such  respective  lords  or   *ai»*-**l- 

ewards. 

But  if  any  persons  interested  in  thn  d»^t<Tmination  of  tlic  commissioners    Appeal  from 
be  dissatisfied  therewith,  tliey  can  appoal  to  t'lo  justices  for  the  county,  at    J,f  ^!^[, 


/M  S.  30.  (A)  Vile  Mit.  1  &  2  Geo.  4.  c.  23.    Stat. 

<y)  Ss.  1.2.  6  &  7  Oul,  4.  c.  1 15. 

(3;  n  U  Uiam  stat.  41  Geo.  3.  c.  109. 
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Tithe  Com- 
missioners. 
Stat.  7  Gul. 
&  1  Vict, 
c  69.  8.  2. 


Stat.  2  &  3 
Vict.  c.  62. 
8.  34. 


any  general  quarter-sessions  held  within  four  calendar  months  after  the 
publication  of  the  boundaries,  the  appellants  giving  eight  days*  notice  of 
appeal,  and  of  the  matter  thereof  in  writing  to  the  commissioners ;  and  tbf 
decision  of  the  justices  therein  is  to  be  final,  and  not  remoTable  by  cer- 
tiorari^ or  any  other  process  whatsoever. 

If  the  commissioners  do  not  pursue  the  authority  given  them  strictli- 
their  proceedings  will  be  invalidated.  Thus  in  Rtx  v.  Wagkbrook  (/s- 
habiianU  cf)  (1)  where  the  commissioners  duly  fixed  and  settled  tbr 
boundaries,  and  published  them  accordingly,  but  the  boundaries  men- 
tioned in  their  award  varied  from  those  advertised,  it  was  held  that  tbar 
award  was  not  binding  as  to  the  boundaries  of  the  parish  ;  Chief  Jssqit 
Abbott  observing,  **  The  commissioners  had  a  special  power  giveo  id  tbaa 
by  the  Inclosure  Act  in  question.  They  were  to  insert  in  their  twd 
that  descjiption  of  the  boundaries  which  had  been  advertised,  and  tbtn 
the  award  was  to  be  final.  They  have  not  pursued  that  power:  6e 
award  therefore,  as  to  the  boundaries,  cannot  be  final.*' 

By  Stat  7  Gul.  4.  &  1  Vict.  c.  69.  s.  2.  (2)  the  tithe  commissioDen  in; 
empowered  to  set  out  the  bounds  of  any  parish,  or  district,  on  being  r^ 
quested  so  to  do  by  two-thirds  in  value  of  the  owners  of  lands  tberc-io  u 
writing,  under  their  hands,  or  the  hands  of  their  agents,  signed  st  z 
parochial  meetings  called  for  that  purpose,  under  the  proWsioos  of  the  ict 
And  by  stat.  2  &  3  Vict  c.  62.  s.  34^  in  case  of  any  question  betweeo  ast 
parishes  or  townships,  or  between  two  or  more  landowners  toucbics:  6: 
boundaries  of  such  parishes,  &c.,  or  the  lands  of  such  landowner^  ■* 
such  parishes,  or  townships,  or  landowners,  be  desirous  of  havin;:  -.-- 
boundaries  ascertained^  the  tithe  commissioners  may,  (on  applicati/.  ^ 
writing  of  a  majority  of  not  less  than  two-thirds  of  the  value  of  ihr  \di- 
owners  of  such  parishes,  &c.,  in  the  ease  of  parochial  boundaries,  or  oti  :.> 
like  application  of  such  two  or  more  landowners  in  the  case  of  b«iUD<i::::'* 
between  their  lands,)  set  out  and  define  the  ancient  boundaries.  Hut  i  • 
does  not  extend  to  the  boundary  of  a  county,  or  to  that  of  copvhoM  •* 
customary  land,  unless  the  written  consent  of  the  lord  ha»  bicn  .:- 
taiued. 


Bounds  of 
Parishes 
wiiERR  to  re 

TRIED. 

Parochial 
Imtiiuls  must 
l>u  tried  in  the 
temporal 
courts. 


3.  Bounds  of  Parishes  where  to  be  tried. 

The  bounds  of  parishes,  though  coming  in  question  in  a  spiritual  mitttr* 
must  be;  tried  in  the  temporal  court.  (3)  This  is  a  maxim  in  i^hich  all  i^'" 
books  of  common  law  are  unanimous,  although  our  provincial  c*^n^liru^  > 
niontion  the  bounds  of  parishes  amongst  the  matters  which  merrlv  b> 
long  to  th<j  Ecclesiastical  Court,  and  cannot  belong  to  any  oiLtr.  \ 
The  bounds  of  a  parish  may  be  tried  in  an  action  at  law  ;  but  a  bill  wiil  :  ■ '» 


(1)  4  1?  &  C.  7:J'J. 

(•J)  V'ulv  Stat.  G  8:  7  Gul.  4.  c.  71.  ss. 
r>:u^<.  (W.  Stat.  'J  h  :J  Viet.  c.  n2.ss.34 
&  .",5.      Stat.  ^  tSc  4  Vict.   c.  15.   s.  t?8. 

(:J)    TrttnsutHs    casc^      Cro.     Eliz.  17^*. 


Stranslutm  v.  CulHngtom^  ibid.  'Ji**.    J      ■ 
V.  HojrtOH,  10   Mod.  12.       PiiStom    \.  .V» 
1  Burr.  Sll. 

(4)  Gibson's  Codcz^  s212. 
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lie  for  an  issue  or  commission  to  ascertain  boundaries  between  two  parishes:  Boukds  or 
except  perliaps  the  parishioners  have  a  common  right,  as  where  all  the  ^heue  to  be 
tenants  of  a  manor  claim  a  right  of  common  by  custom,  in  which  case  the  tiukd. 
right  of  all  is  tried  by  trying  the  right  of  one,  or  where  all  parties  con- 
cemed  arc  before  the  court  (1) 

It  is  stated  that  the  boundaries  of  counties,  of  towns,  and  of  manors  may,  Commissiox 
by  the  assent  of  the  parties,  be  ascertained  and  settled  by  a  commission  de  ^^'J^* 
perambulatione  faciendu,  issued  to  the  sheriff  or  to  other  persons.  (2) 

The  principles  by  which  Courts  of  Equity  are  govenied  in  issuing  com-  ^f'"^*P|**  ^^ 
missions  to  settle  questions  of  disputed  boundaries  receives  illustration  from  ^^  Equity  arc' 
the  judgment  of  Sir  William  Grant  in  Speer  \.'Crawter{3)f  where  the  governed  in 
learned  judge  observed,  "  There  are  two  writs  (4)  in  the  register  concerning  I^i^^o^g^J™ " 
the  adjustment  of  controverted  boundaries,  from  one  of  which  it  is  probable  settle  qucstiooi 
that  the  exercise  of  this  jurisdiction,  by  the  Court  of  Chancery,  took  its  ^y^*^|^ 
commencement.  Jud^imerof 

"  Both  Lord  Northington  and  Lord  Thurlow,  without  refemng  to  this  wnt  si,  WiiiUm 
or  commission  as  the  origin  of  the  jurisdiction  of  the  Court,  have  yet  ex-  Grant  in  Spetr 
pressed  an  opinion,  that  consent  was  the  ground  on  wliich  it  had  been  at 
first  exercised.  The  next  step  would  probably  be  to  grant  the  commission 
on  the  application  of  one  party  who  showed  an  equitable  ground  for  obtain- 
ing it ;  such  as  that  a  tenant  or  copyholder  had  destroyed,  or  not  preserved, 
the  boundaries  between  his  own  property  and  that  of  his  lessor  or  lord. 
And,  to  its  exercise  on  such  an  equitable  ground,  no  objection  has  ever  been 
made.  But  on  what  principle  can  a  Court  of  equity  interfere  between  two 
independent  proprietors,  and  force  one  of  them  to  have  his  rights  tried  and 
determined  in  any  other  than  the  ordinar}'  legal  mode  in  which  questions  of 
property  are  to  be  decided  ?  In  some  cases,  certainly,  the  Court  has  granted 
commissions,  or  directed  issues,  on  no  other  apparent  ground  than  that  the 
boundaries  of  manors  were  in  controversy.  In  Wake  v.  Confers  (5),  how- 
ever. Lord  Northington  held,  that  it  was  in  the  case  of  manors  that  the  ex- 
ercise of  the  jurisdiction,  which  (he  says)  *  had  been  assumed  of  late,'  was 
peculiarly  objectionable.  lie  refused  either  to  grant  a  commission,  or  to 
direct  an  issue. 

(I)  St.  Lukty  Old  Street  v.  St,  Leonard^  ipsius  C  in  £.,  ita  quod  perambulatio  ilia 
Shoreditchy  I  IJro.  C.  C.  40.  Atkint  (  CUrk)  fiat  per  terras,  metas,  ct  di visas  :  quia  prsd. 
T.  Jfatton  ( Bart. ),  2  Anst«  395.  A.  ct  C.  posuerunt  sc  coram  nobis  in  peram- 
(*2)  1 0  Vin.  Abr.  tit.  i\rniii6t(/(a/ion,  SOf .  bulationcni  ilbm.  KtRcirv  facias  justittariis 
(:))  2  Mcriv.  416*.  nostris  apud  W.  tali  dict  vel  ad  primam  as* 
(4^  The  first  is  the  writ  de  rationabilibus  sisam  sub  si};illo  tuo  ct  sigiilix  ({uatuor  lega- 
divisin.  iVaec.  Quod  juste  ct  sine  dilationo  Hum  militum  ex  iUis  qui  perambulationi  ilU 
facias  esse  rationabiles  divUas  inter  terrain  intcrfuerint ;  ))er  quas  metas  et  di  visas  per* 
Edmundi  B.  in  C.  ct  terraro  Simonis  de  K.  ambulatio  ilia  facta  fuerit.  £t  habeas  ibi 
in  8.,  sicut  esse  dvbent  et  solent :  unde  idem  nomina  militum  et  hoc  breve,  &c. 
B.qucritur  quod  prted.  S.  plus  inde  trahit  HeguUu  Breve  de  perambulatione  fa- 
ad  fv<Mlum  suum,  quam  u<i  ipsum  pertinet  cicnda,  semper  fit  de  consensu  partium,  in- 
habenil.  Nc  amplius  inde  clamorem,  &c.  ter  divcrsas  villas  in  uno  comitatu  vcl  diver- 
I>rod(-'fcctu  recti.  Reyula,  Breve  de  ratio-  sis.  Kt  partes  inter  quas  fiet  per  ambulatio 
nnbilibusdivisis  semper  debet  fieri  inter  villas  venient  in  cancel lariam,  et  concedent  quo<l 
diversas.  Reg.  Brev.  157.  (b).  perambulatio  liet  inter  terras  suas  et  dcla't 
'File  other  the  writ  de  perambulatione  faci-  cognitio  ilia  irrcitulari.  Vel  |M)te8t  breve 
<^dii.  i'nrc.  (^uod  assumptis  tecum  xii.  Dedimtt$  jjoimhttem  dirigi  alicui  magnati, 
discretis  et  legalibus  militibus  de  comitatu  ad  recipiendam  cc^nitionem  partium  in  hac 
tuo,  in  propria  persona  tuaaccedas  ad  terram  parte,  Tel  potest  fieri  Vedimut  putc$latem 
A.de  B.  in  N.  et  terram  C.  de  D.  in  £.  et  per  inde.  Ibid 
eorum  sacrameiitum ,  fieri  &c  perambulatio-  (5)  2  Coz,  C.  C.  36. 
n«n  inter  terrain  iptius  A.  in  N.,  et  terrtm 
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**  So  did  Lord  Thurlow  in  the  case  of  two  parishes.  (I) 
"In  the  same  case  of  Wctkev.  Conycrs{2)  Lord  Xorthington  savs,  iha:. 
in  his  apprehension,  this  Court  has  simply  no  jurisdiction  to  settle  the  bo.:- 
daries  even  of  land,  unless  some  equit)'  is  superinduced  br  ac:  of  i> 
partics.  I  concur  in  that  opinion,  and  tliink  that  the  circumstance  of  a  c  l- 
fusion  of  boundaries  furnishes,  per  se,  no  ground  for  the  interposiLoD  f 
the  Court 

"  The  present  bill>  in  point  of  statement,  laid  a  sufficient  ground  for  5:ri: 
interposition,  for  it  alleged  the  confusion  to  have  taken  place  by  tbr :';..:. 
or  the  neglect,  of  the  owners  of  Im worth,  while  lessees  of  Westo::.  Ij. 
that  is  not  only  not  made  out,  but  it  is  disproved.  If  the  ancient  boj:rh-:<^ 
of  the  two  manors  be  really  unknown,  as  the  plaintiff  alleges  thc^y  ltt.  :•  •> 
are  commissioners  to  ascertain  them?  or  what  is  to  be  done  if  tber  •*&::.>: 
be  ascertained?  When  it  is  through  the  default  of  a  tenant  or  copt ':: . '.:• 
that  boundaries  are  confused,  the  Court  provides  for  the  case  of  ii*  bt.:; 
impossible  to  ascertain  them,  by  directing  so  muoh  of  the  defenclaiiur*: 
land  to  be  set  out,  as  shall  be  equal  to  the  quantity  original!  v  gniote:  ^r 
leased.  But  because  the  owner  of  a  manor  can  no  longer  £nJ  ii  rv 
wastes  that  may  once  have  belonged  to  it^  he  is  not  to  have  the  (it^t;:::/ 
made  good  out  of  his  neighbour's  estate.  Conceiving  that  this  is  Du!a::v* 
in  which  the  Court  has  any  jurisdiction  to  interfere,  I  must  dismis  va  i-^ 
with  costs,  as  against  the  commissioners^  and  without  costs  as  zs^a*  y*'- 
Taylor." 

If  the  question  of  boundary  arise  incidentally,  and  the  Ecclesiastlca!  C.-"- 
have  jurisdiction  over  the  principal  point,  a  prohibition  will  not  be  p:--- 
to  stay  trial.  (3) 

The  bounds  of  vills  were  tried  in  the  Ecclesiastical  Court  (r\  «  :"- 
the  controversy  was  between  the  rector  and  vicar.  (5) 

But  in  Butler  v.  Yaleman  (6),  Mr.  Justice  Twysden  is  reportci  :v  .. 
said,  that  **hc6aw  no  difference  betwixt  the  bounds  of  a  tithir.;;  :. 
the  parish ; "  it  is  difficult  to  discover  the  principle  of  the  di-ii  :  '  ■ 
the  division  of  the  country  into  parishes  was  for  ecclesiastical  pur:  -^.  t'-i 
the  division  into  vills  for  civil  objects  only,  and  therefore  tht-  rea>4rL  f '  '■" 
cludingjhe  jurisdiction  of  the  Ecclesiastical  Courts  is  still  struiic^:  -  -■ 
latter  than  in  the  former  case.  (7) 


(1)  St,  Lukt't  V.  Si.  LeonarcTt, cit  2  Anst. 
393,  395. 

(2)  Ibid. 

i3)  Full  V.  ITutchins,  2  Cowp.  424. ;   vide 
post,  tit.  Phouibitiok. 

(4)  Gib!(on*8  Codex,  213. 

(5)  2  Rol.  Ahr.ProliibUion(A),  312.  pi.  7. 
(G)  1  Keb.  3G9.  1  Sid.  89.  /orj  v.  frright, 

2  HoL  Abr.  Prohibition  ( A), 31Z  pi.  7. 


For  a   distinction    l»ot«-eoii  t:..' 
of  vills    And   of    parishes,    v:  J.*    ."■■ 
Crawter,  2  Meriv.  410.       AtM- . 
Hattom  ( Bart.  ),  2  Anst.  3Sti.      «';t 
yen,  1  Kdcn.  .1:* I .    .\fil/rr  v.  7r..r.», . 
&  W.  484.'  CurUrtf   (^l,'^rl\   x.  M- 
&  S.  112.     tr,»o!aJttnn  v.  Ji'r.T'r.    !.  .\  ; 

(7)  Ilogcr's  EccL-5.  Liv.  GI". 
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